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TnK  first  case  in  this  volume,  Potter  v.  Sanders,  is  one  of 

the  long  series  of  decisions  on  the  formation  of  contracts 

by  correspondence.     All  that  has  to  be  said  of  it  on  that 

^         point  is  that  it  is  sound  as  far  as  it  goes.     In  the  case  of 


Harveii  v.  Johnston,  at  pp.  331-2,  there  are  some  interlocutory 
remarks  of  Cresswell  J.  on  the  kindred  subject  of  accepting 
an  offer  by  performance  of  the  consideration  asked  for,  which 
seem  to  hare  escaped  the  notice  of  both  text-writers  and 
fcM  judges.  "  If  a  man  writes,  send  me  such  and  sucli  goods,  and 
I  will  pay  for  them,  is  not  the  sending  the  goods,  without 
more,  an  acceptance  of  the  offer  ?  "  We  may  now  say  that 
the  law  is  as  suggested  by  Cresswell  J.,  and  maintained  by 
Prof.  Langdell  in  his  admirable  "  Summary  of  the  Law  of 
Contracts";  but  we  do  not  know  of  any  clear  English 
judicial  utterance  before  Carlill  v.  ( 'arholic  Smoke  Ball  Co. 
[1893]  1  Q.  B.  at  pp.  2G2,  269. 

Morley  v.  Attenborough,  p.  709,  is  right  not  because  a 
seller  does  not  in  general  waiTant  his  title,  a  doctrine  which, 
after  having  been  discredited  by  the  best  modern  authorities, 
was  finally  abrogated  by  the  Sale  of  Goods  Act,  but  because 
warranty  is  excluded,  by  way  of  exception,  where  the  sale  is 
made  under  some  authority  of  law  which  overrides  the  title 
of  the  geneml  owner;  as  here  by  u  pawnbroker  selling  a 
forfeited  pledge. 

Ritchie  v.  Smith,  p.  369,  belongs  to  the  important  class  of 
authorities  which  show  that,  in  order  to  determine  Avhetlier  a 
statute  regulating  a  business  avoids  agreements  made  in 
contravention  of  it,  or  only,  so  to  speak,  imposes  a  toll  on 


vi  PKEFACE   TO   VOL.  LXXVIL 

administrative  in-egularities,  the  general  scope  and  object 
of  the  statute  must  be  looked  to.  Where  the  protection 
of  public  morals  or  safety  is  in  question,  the  lawgiver 
is  presumed  to  have  intended  to  forbid  transgression?^ 
altogether,  not  to  sot  a  price  upon  them. 

Wood  V.   Waud,  p.  809,  is  a  leading  ease  on  the  rights      ! 
of  riparian  owners.  i 

Tlie  only  judgment  of  nmch  antiquarian  interest  in  this      ! 
vohinie  is  that  in    Cahnady  v.  Rowe^  p.   502,  on  manorial 
rights  over  the  sea-shore.      Jampna^    an   uncommon  terin^ 
occurs  among  the  general  words  cited  in  the  note  at  p.  olO. 
We  have  added   the   interpretation  from  Du   Cange.     The 
claim  of  royalty  ^'  as  far  south  as  a  lumber-cask  may   be 
seen"  belongs  to  a  curious  class  of  boundary  descriptions. 
Formulas  very  like  this,    "  as  far  as  a  bright   shield    can       i 
be  seen,"  '^as  far  as  a  white  horse  can  be  seen,"  occur  in 
German  documents  (Grimm,  D.  E.  A.  74,   105  in  4th  ed., 
1899).     The  distance  to  which  a  man's  voice  will  carry  is 
perhaps  a  commoner  measure :  oj).  cit.  70  (107),  cp.  Baden-       j 
Powell,    Indian   Village   Communities,    p.    12.      Still   more       i 
frequent  is  that  to  which  a  hammer,  axe,  spear  or  staff — 
sometimes  an  implement  of  husbandry,  or  even  a  stone  or 
clod  of  earth — can  be  thrown :    Grimm,  op.  cit,  s.v.    Wuvf. 
The   lord   of   Mainz   had    jurisdiction  as  far   as  he    could 
ride    out   hito   the   Ehino    and    throw   a    smith's   hammer : 
according  to   some   authorities   he   was   to   do   this   in   his 
proper  person. 

In  Forrest  v.  Whiteivajj^  at  p.  648,  Ave  have  reasons  given  by 
the  Court  of  Exchequer  for  its  certificate  on  a  case  stated  for 
its  opinion  by  Knight  Bruce  V.-C.  This,  if  we  mistake  not, 
was  a  departure  from  the  usual  practice  of  the  Common-law 
Courts. 

In  Bohn  v.  Boyue^  p.  872,  reported  only  in  the  Jurist, 
an  oral  judgment  appears  to  have  been  taken  down  word  for 
w^ord  and  printed  without  revision.  The  result  is  not  with- 
out interest  as  a  proof  that  the  skilled  reporter's  w^ork 
can    never   be   superseded   by    any    mechanical    or    quasi- 
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mechanical  device.  Even  in  those  jurisdictions  where 
all  judgments  are  written,  or  only  written  judgments  are 
reported,  the  same  considerations  apply  to  the  reporting 
of  arguments. 

F.  P. 
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POTTER  V.  SANDERS  (I).  m». 

(6  Hare.  1-11.)  ''^J^^'^/ 

If  a  vendor  contract  with  two  different  persons  for  the  sale  to  each  of 
them  of  the  same  estate,  the  Court  will,  prima  fade^  enforce  the  contract  y^Q    ' 

which  was  first  made ;  and  if  the  party  with  whom  the  second  contract  was  x  \^ 

made  should,  after  notice  of  the  first  contract,  procure  a  conveyance  .of  the 
legal  estate  in  pursuance  of  the  second  contract,  the  Court  will,  in  a  suit 
for  specific  performance  by  the  first  purchaser  against  the  vendor  and  the 
second  purchaser,  decree  the  latter  to  convey  the  estate  to  the  plaintiff. 

A  purchaser  offered  a  price  for  an  estate,  and  the  vendor,  by  a  letter  sent 
by  post  and  received  by  the  purchaser  the  day  after  it  was  put  into  the  post 
office,  accepted  the  offer :  Held,  that  the  vendor  was  bound  by  the  contract 
from  the  time  when  he  posted  his  letter,  although  it  was  not  received  by  the 
purchaser  until  the  following  day. 

6.  S.  Sanders  was  seised  in  fee  of  three  closes  of  land,  in  Byfield, 
in  the  county  of  Worcester,  subject  to  a  mortgage  of  500Z.,  which 
he  offered  to  sell  at  the  price  of  950Z.,  upon  the  condition  that  the 
purchaser  should  not  require  a  covenant  for  the  production  of 
certain  title  deeds  which  Sanders  was  unable  to  obtain.  Potter, 
being  informed  of  this  offer,  wrote  to  Sanders  a  letter,  dated  the 
20th  of  April,  1844,  offering  800/.  *for  the  land,  taking  the  title  as  [  *2  ] 
it  stood.   In  reply  to  this  letter,  Sanders  wrote  to  Potter  as  follows  : 

"  Bbwlby  Mill,  Rbdditch,  April  28,  1844. 
*•  Sib, — I  received  your  favour  this  morning,  and  in  reply  beg  to 

(1)  Impenal  Land  Co.  of  ManeilUs,  4  Ex.  Div.  216,  48  L.  J.  Ex.  577,  41 

ffarH$'  case  (1872)  L.  E.  7  Ch.  687,  L.  T.  298 ;  Heuthorn  v.  Fraser  [1892] 

41  L.  J.  Ch.  621,  26  L.  T.  781 ;  House^  2  Ch.  27,  61  L.  J.  Ch.  373,  66  L.  T. 

hold  Fire  Imurance  Co.  v.  Grant  (1879)  439. 
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PoTTKB      say  that  I  accept  of  joar  offer  of  8002.  for  the  land  at  Byfield.    I  have 
Sakdkbs.     written  to  Mr.  Gery  by  this  post,  who  shall  let  you  know  when  the 
deeds  are  ready,  which  I  believe  will  be  in  a  few  days.    Will  that 
be  convenient  to  you  ?    Yours,  &c.  "  G.  S.  Sanders." 

This  letter  was  put  into  the  post-office  on  the  day  of  its  date. 
Sanders  also  wrote  to  Gery  a  letter  of  the  same  date,  as  follows : 

**  Dbab  Sm, — I  have  written  to  Mr.  Potter  to  say  that  he  shall 
have  the  land  at  Byfield  for  800Z.  I  have  told  him  that  I  have  no 
doubt  but  that  you  will  have  the  conveyance  ready  in  a  few  days. 
Can  you  do  so  ?  As  I  am  short  of  cash,  would  you  ask  him  if  he 
would  pay  me  lOOZ.  as  a  deposit,  instanter  ?  Perhaps  it  would  not 
inconvenience  him,  and  it  would  be  of  great  service  to  me.  You 
could  give  him  a  proper  receipt,  signed  by  me,  and  which  would 
make  our  bargain  more  firm.  I  suppose,  as  Mr.  Potter  intends  to 
pay  off  the  mortgage,  it  will  be  necessary  for  the  mortgagees  to  sign 
the  deed ;  and  I  have  no  doubt  but  that  one  of  them  will  wish  to  be 
present  at  the  settling,  to  receive  the  500{.  and  interest.  You  need 
not  tell  Potter  as  from  me,  but  hint  to  him,  that  if  he  does  not 
complete  the  purchase  without  delay,  his  chance  will  be  gone. 
Yours,  &c.  "  G.  S.  Sanders." 

While  this  correspondence  was  going  on  with  Mr.  Gery  and 
[  *8  J  Potter,  Sanders  was  also  in  communication  *with  another  party, 
who  was  willing  to  purchase  the  land.  On  the  8th  of  April, 
S.  Gardner,  as  the  agent  of  William  Goates,  applied  to  Sanders's 
father,  who  lived  at  Daventry,  for  the  price  of  the  land,  and  the 
father  on  the  same  day  wrote  to  Sanders  the  following  letter : 

''  Dear  Georob, — My  principal  reason  for  writing  is  to  know  the 
lowest  price  you  will  take  for  your  land  at  Byfield.  I  have  had  a 
person  to  inquire  after  it  to-day.  He  wishes  for  an  answer  imme- 
diately; so  please  to  send  me  word  directly  on  receipt  of  this. 
Yours,  &c.  "  Thomas  Sanders." 

This  communication  was  answered  by  a  letter  from  Sanders  to 
his  father,  dated  the  12th  of  April,  1844,  as  follows : 

"My  dear  Father, — Unluckily  I  did  not  send  for  my  letters 
yesterday,  so  did  not  have  your  kind  note  till  this  morning.  I 
hope  the  delay  will  not  be  of  consequence.  My  lowest  price  for  the 
Byfield  land  is  925{. ;  and  I  will  pay  for  the  conveyance,  which  will 
take  the  251,    I  should  think  the  timber  on  the  land  is  worth  50/., 
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and  that  the  purchaser  would  have  into  the  bargain.    I  must  admit      Pottbr 
I  should  be  glad  to  sell  it,  and  will  leave  it  to  you  to  dispose  of  it,      sandsbs. 
if  possible,  should  the  parties  offer  even  a  less  sum ;  although  I 
think  it  ought  not  to  go  under  the  9252.    Mr.  Gery  would  be 
employed  to  convey,  as  he  has  already  in  his  possession  a  draft  of 
the  deed.    Yours,  &c.  "G.  S.  Sandbbs." 

The  father  thereupon  wrote  the  following  letter,  dated  the  18th 
of  April,  1844,  to  Gardner : 

**  1  have  heard  from  my  son  this  morning.    He  is  willing  to  take        [  4  ] 
for  his  land  9502.  the  timber  included,  or  less,  if  the  timber  be 
valued.    I  shall  be  glad  to  hear  from  you  as  soon  as  convenient." 

On  the  28rd  of  April,  Sanders  wrote  to  his  father : 

"  Mt  deab  Fathbb, — Potter  has  written  to  offer  me  800L  for  the 
land  at  Byfield.  Have  you  heard  anything  from  the  party  you 
wrote  to  me  about.  Perhaps  if  the  party  applying  to  you  has  no 
connection  with  Potter,  he  would  be  induced  to  give  more  if  he 
knew  that  I  had  received  an  offer  from  another  party.  I  received 
Potter's  letter  this  morning,  and  am  now  off  to  market,  so  have 
only  time  to  say  all  are  well." 

In  the  morning  of  the  24th  of  April,  1844,  an  interview  took 
place  between  Gardner  and  Sanders's  father,  at  the  house  of  the 
latter,  at  Daventry,  at  which  the  father,  on  behalf  of  Sanders, 
agreed  (absolutely,  as  the  witnesses  deposed)  to  sell  to  Gardner,  as 
the  agent  of  Coates,  the  three  closes  of  land  for  900Z. ;  and  the 
timber  upon  it  to  be  taken  at  a  valuation.  Sanders  was  informed 
of  this  contract  by  the  following  letter  from  his  father : 

"In  reply  to  yours,  received  this  morning,  I  have  to  say,  that,  if  you 
approve  of  it,  I  have  sold  your  land  at  Byfield  for  900Z. ;  the  timber 
upon  it  to  be  taken  at  a  fair  valuation,  and  the  purchaser  to  pay 
for  the  conveyance,  and  you  for  the  title.  The  purchaser  is 
acquainted  with  the  title,  and  will  pay  for  the  land  at  Midsummer 
or  Michaelmas  next :  which  you  think  proper.  I  have  promised  to 
give  an  answer  on  Saturday  next,  if  I  can  learn  from  you  before 
that  time.    I  hope  you  will  be  pleased  with  what  I  have  done." 

The  transactions  after  the  24th  of  April,  1846,  were  these :  By  a         [  6  3 
letter  dated  the  24th  of  April,  but  bearing  the  post-mark  of  the 
26th,  Sanders  stated  to  Potter  that  his  father  had  sold  the  land 
before  the  letter  to  Potter  of  the  23rd  of  April  was  written. 

1—2 
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PoTTKB  Banders,  in  reply,  was  informed  by  Mr.  Gery,  in  a  letter  of  the 
Sandbbs.  SBth  of  April,  that  Potter  insisted  upon  his  contract,  and  that  he 
(Mr.  Gery)  thought  there  was  no  alternative  for  Sanders  but  to 
submit  to  perform  it.  Sanders,  in  a  letter  to  Mr.  Gery,  of  the  80th 
of  April,  acquiesced  in  this  view,  and  reiterated  his  request  for  the 
immediate  payment  of  lOOZ.  in  part  of  the  purchase-money.  Other 
communications  passed  with  reference  to  the  performance  of  the 
contract  and  preparation  of  the  conveyance,  and,  on  the  7th  of 
May,  Potter  paid  Sanders  lOOZ.  in  part  of  the  purchase-money  of 
800/.  On  the  other  hand,  Sanders,  on  the  26th  of  April,  replied  to 
his  father's  letter  of  the  24th  of  April,  thus : 

"  My  dbar  Father, — ^I  am  much  pleased  with  the  bargain  you 
have  made  for  me.  I  should  wish  the  purchase  to  be  completed  at 
Midsummer.  As  Aplin  will  have  to  make  the  conveyance,  the  title 
is  sure  to  be  correct.    Who  is  the  purchaser  ?  *' 

On  the  27th  of  April,  a  memorandum  of  agreement  was  drawn 
up  in  writing,  and  signed  by  Sanders's  father  as  the  agent  of 
Sanders,  and  Gardner  as  the  agent  of  Goates,  in  the  terms  of  the 
contract  already  stated, — with  the  additional  provision  that,  at 
Midsummer,  the  purchase  was  to  be  completed  and  possession  given 
to  the  purchaser. 

At  the  time  of  the  foregoing  transactions  neither  Goates,  nor 
Gardner  his  agent,  had  any  notice  of  the  contract  which  Sanders  had 
[  •B  ]  made  with  Potter ;  but  *Gardner  received  notice  of  that  contract 
early  in  May,  and,  on  the  14th  of  the  same  month,  formal  notice 
thereof  was  given  to  Goates ;  and  Goates  and  Sanders  were  informed 
that  Potter  insisted  upon  his  right  to  have  the  contract  performed. 

By  indentures,  dated  the  81st  of  May  and  the  1st  of  June,  1844, 
Sanders  and  the  mortgagees,  by  his  appointment,  conveyed  the 
land  to  Goates,  in  consideration  of  the  payment  by  the  latter  of  the 
purchase-money  mentioned  in  the  memorandum  of  agreement  of 
the  27th  of  April. 

The  bill  was  filed  by  Potter  against  Sanders  and  Goates ;  and  it 
prayed  that  Sanders  might  be  decreed  specifically  to  perform  his 
contract  with  Potter  for  sale  of  the  land,  and  that  Goates  might  be 
declared  to  be  a  trustee  for  Potter,  and  that  Goates  and  Sanders 
might  be  decreed  to  convey  the  premises  to  Potter ;  or  if  it  should 
appear  that  Goates  had  no  notice  of  the  contract  with  Potter  before 
the  conveyance,  then  that  an  account  might  be  taken  of  what  was 
due  to  Potter  from  Sanders  for  principal  and  interest  on  the  100/., 
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and  that  Sanders  might  be  ordered  to  pay  the  same  and  the  costs      Pottbb 
of  the  suit  to  Potter.  Sandeiui. 

Gardner,  who  was  the  agent  of  Goates,  stated  in  his  evidence, 
that  on  the  17th  of  April,  1844,  he  made  an  offer  for  the  land  to 
Sanders's  father,  who  promised  him  the  refusal  for  a  week,  and  that 
he  completed  the  contract  on  the  24th  of  April,  on  which  day  the 
week  would  expire.    At  the  hearing, 

Mr.  Walker  and  Mr.  Stintoii,  for  the  plaintiff,  cited  Daniels  v. 
Davison  (i),  Fanner  v.  Robinson  (2). 

Mr.  Beales,  for  the  defendant  Sanders.  t  ^  3 

Mr.  Romilli/,  and  Mr.  Fleming,  for  the  defendant  Coates : 

There  is  a  question  whether  the  contract  with  Coates  was  not 
the  prior  contract ;  but  the  least  favourable  way  of  stating  his  case 
is, — to  say  that  the  equities  are  equal ;  and  Coates  having  the  legal 
estate,  the  Court  will  not  interfere  to  dispossess  him  of  it.  The  bill 
seeks  the  specific  performance  of  a  contract  to  which  Coates  is  no 
party.  This  is  contrary  to  the  course  of  the  Court.  Why  is  Coates 
to  be  involved  in  a  suit  concerning  a  transaction  with  which  he  had 
nothing  to  do?  Tasker  v.  Small  (8),  Mole  v.  Stnith  (4),  Robertson  v. 
The  Great  Western  Railway  Company  (s).  Wood  v.  White  (6),  Masonw. 
Franklin  (7).  To  sustain  a  suit  for  specific  performance  there  must 
be  mutuality ;  but  here  it  is  clear  that  Sanders  could  not  maintain 
such  a  suit  against  Potter.  How  then  can  Potter  sustain  the  suit 
against  Sanders  ?  and  if  he  has  not  the  right  against  Sanders  he  has 
not  the  right  against  Coates.  Suppose  a  case  in  which  a  vendor 
had  fraudulently  contracted  to  sell  the  same  estate  to  three  different 
persons  successively,  and  conveyed  the  estate  to  the  third  purchaser. 
The  two  first  purchasers  have  their  legal  remedies  upon  their 
several  contracts,  but  neither  of  them  can  call  upon  the  third 
purchaser  to  transfer  to  him  the  legal  estate.  Suppose  again  a 
contract  with  one  party  who  pays  his  purchase-money,  but  does 
not  obtain  a  conveyance,  and  a  second  contract  fraudulently  made 
with  another  purchaser,  who,  at  the  time  of  his  contract,  has  no 
notice  of  the  first  contract,  and  afterwards  acquires  the  legal  estate. 
The  right  of  the  first  purchaser  is«ot  to  a  conveyance  of  the  estate 

(1)  10  E.  E.  171  (16  Yes.  249;  S.  0,  (5)  51  E.  E.  258  (10  Sim.  314). 

17  Yes.  433).  (6)  48  E.  E.  152  (4  My.  &  Or.  460). 

(2)  2  Camp.  339,  n.  (7)  57  E.  E.  317  (1  Y.  &  C.  C.  U. 

(3)  45  E.  E.  212  (3  My.  &  Cr.  63).  239). 

(4)  Jac.  490.  Bee  28  E.  E.  37,  n. 
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PoTTBB  to  himself  as  a  purchaser,  but  *only  to  stand  as  a  mortgagee  of  the 
Sakdbbs.  estate  for  the  amount  of  his  purchase-money.  5  Bythewood,  by 
[•8]  Jarman,  8rd  ed.,  p.  445,  Allen  v.  Anthony  (\),  Dawson  v,EUi8{2). 
The  circumstance  that  the  contract  with  Coates  was  parol  only  is 
not  material, — for  a  parol  contract  is  a  good  defence  in  equity, 
although  a  decree  for  specific  performance  could  not  be  made  upon 
it :  Hyde  v.  Wrench  (8).  Here  was  a  clear  authority  to  the  father  to 
sell  the  estate,  and  a  contract  for  sale  made  under  that  authority. 
The  Court  will  not  deprive  Coates  of  the  legal  interest  which  he  has 
acquired  in  pursuance  of  that  contract.  Parken  v.  Whitby  (4)  was 
also  cited,  on  the  effect  to  be  given  to  Gardner's  deposition. 

Kov.  4,       The  Vicb-Chancbllor  : 

(After  stating  the  facts  which  took  place  before  and  on  the  24th  of 
April,  and  the  subsequent  conveyance  to  Coates) : — 

The  above  facts  are  I  believe  sufficient  to  raise  the  question  at 
issue  between  the  parties ;  for  I  lay  out  of  the  case  the  argument  at 
the  Bar  founded  upon  the  facts  deposed  to  by  Gardner,  but  not 
suggested  in  the  pleadings,  that  the  defendant's  contract  of  the 
24th  of  April  is  to  be  referred  to  the  17th  of  April.  The  answer  is 
most  explicit,  that  the  defendant's  contract  was  on  the  24th,  and 
upon  that  issue  is  joined.  Neither  the  payment  of  the  lOOZ.,  which 
was  made  after  notice  of  the  defendant's  agreement,  nor  the 
correspondence  and  communications  which  took  place  between  the 
different  parties  after  the  28rd  of  April,  appear  to  me  to  affect  the 
question  in  the  cause,  except  as  they  clearly  show  upon  whom  the 
[  •»  ]  costs  of  this  suit  ought  to  fall.  On  *the  27th  of  April,  1844,  the 
plaintiff  received  a  letter  from  defendant  Sanders,  dated  the  24th 
of  April,  but  having  the  post-office  mark  of  the  26th, — and  which 
cannot  by  any  possibility  be  correctly  dated,  in  which  he  says,  not 
very  candidly,  that  when  his  letter  of  the  28rd  was  written,  his 
father  had  made  the  contract  with  Coates.  Sanders  was  soon 
afterwards  informed  by  a  letter  from  Mr.  Gery,  that  the  plaintiff 
insisted  upon  the  performance  of  the  contract ;  and  from  that  time  he 
apparently  considered  the  plaintiff  entitled  to  the  benefit  of  his  con- 
tract. He  desired  Gery  to  proceed  with  the  conveyance,  suggested 
that  a  formal  agreement  in  writing  be  prepared  to  make  the  matter 
safe ;  and  on  the  7th  of  May  received  from  the  plaintiff  100^  on 
account  of  his  purchase.    However,  on  or  soon  after  the  14th  of  May, 

(1)  15  E.  R  113  (1  Mer.  282).         (3)  52  E.  E.  144  (3  Beav.  334). 

(2)  21  E.  E.  227  (1  J.  &  W.  624).      (4)  24  E.  E.  74  (T.  &  E.  366). 
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his  views  were  altered,  and  he  appears  then  to  have  considered  the      Pottkb 
defendant  Coates  entitled  to  a  performance  of  the  contract  entered     sakduh. 
iQto  on  his  behalf.    None  of  these  matters,  however  fertile  they  may 
have  been  as  topics  for  observation  upon  conduct,  appear  to  me  to 
aflfect  the  dry  legal  questions  to  which  I  am  bound  to  confine  myself. 

The  first  question  is,  whether  the  plaintiff's  contract  has  not 
priority,  in  point  of  time,  over  the  verbal  contract  made  with  Coates 
on  jihe  24th  of  April.  If  that  question  be  answered  in  the  affirma- 
tive, it  will  dispose  of  the  whole  case.  For  the  property  comprised 
in  the  contract  would  cease  to  belong  to  the  vendor  from  the 
moment  that  contract  was  concluded ;  and  I  am  quite  clear  (in  the 
circumstances  which  I  have  detailed)  that  Coates  can  derive  no 
advantage  from  the  conveyance  of  the  legal  estate,  taken  after 
notice  of  the  plaintiff's  agreement  for  purchase,  and  whilst  his  own 
position  was  unaltered  by  payment  of  purchase-money,  *or  other-  [  *i^  3 
wise,  under  an  agreement  which,  if  the  plaintiff's  contract  had 
priority,  would  be  void  from  the  beginning. 

For  the  purpose  of  answering  the  question,  whether  the  plaintiff's 
contract  had  priority,  I  was  at  one  moment  inclined  to  direct  an 
inquiry  (the  answer  to  which  I  felt  certain  I  might  anticipate),  at 
what  hour  of  the  24th  of  April  the  letter  of  the  23rd  was  delivered 
at  the  plaintiff's  residence  in  the  regular  course  of  post.  I  cannot 
doubt  that  it  would  be  delivered  before  the  verbal  contract  with 
Coates  was  made;  and  if  so,  that  would  decide  the  case.  But, 
upon  further  consideration,  I  think  it  unnecessary  to  direct  that 
inquiry.  The  delivery  of  the  letter  on  the  24th  was  merely  the 
completion  of  an  act  by  which  the  vendor  had  bound  himself  on  the 
28rd.  If  the  vendor  had  died  on  the  28rd,  after  posting  the  letter 
of  that  date,  I  can  scarcely  entertain  a  doubt  but  that  the  plaintiff 
would  in  this  Court  have  been  the  owner  of  the  estate,  as  against 
the  heir  of  the  vendor.  But  without  carrying  the  point  further,  I 
think  the  vendor,  when  he  put  into  the  post-office  the  letter  to  the 
plaintiff,  of  the  28rd  of  April,  did  an  act,  which,  unless  it  were 
interrupted  in  its  progress,  concluded  the  contract  between  himself 
and  the  plaintiff.  I  cannot,  in  short,  doubt  but  that  the  letter  of 
the  28rd  was  a  revocation  of  the  authority  which  the  vendor  had 
given  to  his  father,  to  make  a  contract  for  him  for  the  sale  of  the 
estate.  Independently  therefore  of  the  consideration,  that  the 
contract  with  Coates  of  the  24th  of  April  was  a  verbal  contract 
only,  I  think  the  plaintiff  is  entitled  to  a  decree. 

In  the  preceding  observations  I  have  assumed  that  the  agreement 
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[b.r. 


POTTKB 
V, 

Sanders. 

[ni] 


made  with  Goates  ou  the  24th  was  absolute  *in  the  first  instance. 
Bat  from  the  contemporaneous  letter  of  Sanders,  the  father,  it 
may  be  doubted  whether  the  agreement  was  not  conditional ;  and 
if  that  were  so,  there  can  be  no  doubt  that  Sanders's  letter,  of 
the  23rd  of  April,  to  the  plaintiff  was  received  before  Sanders  could 
have  assumed  to  confirm  the  agreement  made  by  his  father. 

Mr.  Romilly  asked  that  the  decree  might  provide  for  the  pay- 
ment by  Sanders  of  the  costs  of  Coates. 

The  Yicb-Ohancellor  said  that  Goates  was  aware  of  the  facts  of 
the  case  when  he  took  his  conveyance.  If  Sanders  had  covenanted 
to  indemnify  Goates,  he  did  not  require  the  assistance  of  this  Court 
to  obtain  his  costs.  If  he  had  not  such  an  express  covenant,  the 
Gourt  would  not  imply  one. 

Decree  for  specific  performance  of  the  plaintiff's  contract.  All 
necessary  parties  to  convey.  Account  of  the  purchase-money 
remaining  due,  and  of  the  rents  and  profits.  Gosts  against  both 
defendants ;  but,  if  any  part  of  such  costs  shall  be  recovered  against 
Goates,  Goates  to  be  at  liberty,  in  the  name  of  the  plaintiff,  to  recover 
such  costs  over  against  Sanders,  Goates  undertaking  to  indemnify 
the  plaintiff  in  respect  of  the  costs  of  such  proceedings  as  he  may 
take  for  that  purpose. 


1847. 
Dec.  4,  6,  11. 

WlORAM, 

V.-C. 
[61] 


FITCH  V,  WEBER  (1). 

(6  Hare,  51—65;  S.  C.  17  L.  J.  Ch.  73;  12  Jur.  76.) 

A.,  who  was  by  birth  an  Englishman,  emigrated  to  the  United  States  of 
America  after  the  recognition  of  their  independence  by  the  Treaty  of  1783, 
and  took  the  oaths  of  obedience  to  tha  American  Govemment,  and  of 
abjuration  of  all  other  allegiance, — married  an  American  woman,  and  had 
a  son  of  that  marriage  (B.)  bom  in  the  United  States.  B.  had  a  son  (C), 
who  was  also  born  in  America,  out  of  the  Queen's  dominions :  Held,  that  G. 
was  capable  of  inheriting  real  estate  as  a  British  subject  within  the  statutes 
13  Geo.  III.  c.  21,  and  4  Geo.  II.  c.  21. 

The  abjuration  by  a  British  subject  of  his  allegiance  to  the  Crown,  and 
his  promise  of  obedience  to  a  foreign  State,  although  it  might  have  rendered 
him  liable,  under  the  statute  3  James  I.  c.  4,  ss.  22,  23,  to  the  penalty  of  high 
treason,  does  not  therefore  disqualify  his  children  from  inheritiog,  in  the 
absence  of  any  attainder  of  the  father  by  judgment,  outlawry,  or  otherwise. 

The  decree  made  at  the  hearing  of  this  cause  in  1841,  directed 
the  Master  to  inquire  who  was  or  were  the  heir-at-law  or  co-heirs- 


(1)  Cited  by  Cotton,  L.J.,  In  re 
Bourgoist  (1889)  41  Ch.  Div.  310,  320 ; 
see  now  the  Naturalization  Act,  1870, 


8.  10,  sub-s.  (3),  and  Dicey  on  Con- 
flict of  Laws,  177 ;  and  cp.  De  Qeer  v. 
Stone  (1882)  22  Ch.  D.  243. 
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at-law  of  the  testatrix,  Anne  Taylor,  living  at  her  death,  with  liberty       Fitch 

to  state  special  circamstances  relating  thereto.  Wbbbb. 

•  «  «  «  * 

The  Master,  by  his  report,  found,  that  the  defendant,  William  I  &s  ] 
Willock,  was  the  heir-at-law  of  the  testatrix,  Anne  Taylor,  living 
at  her  death.  And  he  found  that  a  statement  had  been  laid  before 
him  on  behalf  of  the  defendants,  Thomas  Dobbs  Butler,  and  Fanny 
Eglinton,  in  respect  of  the  claim  of  the  defendant,  William  Willock, 
as  heir-at-law  of  the  testatrix,  wherein  it  was  alleged  that  Thomas 
Willock,  the  grandfather  of  the  defendant,  William  Willock,  the 
claimant,  did,  in  or  about  the  year  1784,  quit  England,  and 
emigrate  to  the  United  States  of  America;  that  he  made  his 
domicile  in  Norfolk  county,  in  the  State  of  Virginia,  in  the  said 
United  States,  and  did  not  retain  a  domicile  in  this  country ;  that 
he  married  a  native  of  Norfolk  county,  and  did  all  necessary  acts 
whereby  to  become  naturalised  as  a  citizen  of  the  United  States,  and 
that  he  did  accordingly  become  naturalised ;  that  William  Willock, 
one  of  the  children  of  the  said  Thomas  Willock,  was  bom  in  Norfolk 
county  aforesaid,  and  that  the  said  defendant,  William  Willock,  the 
claimant,  was  bom  in  the  island  of  Cuba  ;  and  it  was  by  such  state- 
ment submitted  to  him,  that,  under  the  circumstances  aforesaid, 
the  said  Thomas  Willock  ceased  to  be  a  subject  of  the  Crown  of 
Great  Britain,  and  was  not  a  subject  of  that  Crown  at  the  time  of 
the  birth  of  any  or  either  of  his  children,  and  that  such  children 
were  not  and  are  not  children  of  a  natural-bom  subject  of  Great 
Britain  within  the  intent  and  meaning  of  the  Acts  of  Parliament 
in  that  case  made  and  provided,  and  are,  therefore,  aliens,  and 
incapable  of  inheriting  real  property  in  the  kingdom  of  Great 
Britain. 

The  Master  also  reported,  that  a  statement  had  been  laid  before 
him,  on  the  behalf  of  the  defendant,  William  Willock,  in  respect  of 
his  claim  as  heir-at-law  of  the  said  testatrix,  whereby  it  was  stated, 
that,  in  ♦pursuance  of  the  provisions  of  an  Act  of  Parliament,  made  t  ^64  ] 
in  the  18  Geo.  III.  (c.  21),  the  said  defendant,  William  Willock, 
some  time  in  the  year  1846,  left  New  York,  in  the  United  States  of 
America,  where  he  was  previously  residing,  for  the  purpose  of 
removing  to  the  kingdom  of  Great  Britain,  and  that  he  arrived  in 
England  in  the  month  of  June,  1846,  and  had  continued  to  inhabit 
and  reside  there  up  to  the  present  time ;  that,  on  the  8th  day  of 
November,  1846,  he  received  the  Sacrament  of  the  Lord's  Supper 
according  to  the  usage  of  the  Church  of  England,  and,  on  the  21st 
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Fitch  day  of  November,  1846,  took  and  subscribed  the  oaths,  and  made, 
Webeb.  repeated,  and  subscribed  the  declaration  required  by  the  provisions 
of  an  Act  of  Parliament  made  in  the  €rst  year  of  Geo.  I.  (c.  18) ; 
and  that,  at  the  time  and  place  of  taking  and  subscribing  the  said 
oaths,  and  of  making,  repeating,  and  subscribing  the  said  declara- 
tion, he  produced  a  certificate  signed  and  attested,  as  by  the 
provisions  of  the  last-mentioned  Act  are  required,  of  his  having 
received  the  Sacrament  of  the  Lord's  Supper  as  aforesaid.  And 
the  Master  stated  the  evidence  submitted  in  support  of  the  said 
statements. 

The  defendants,  Thomas  Dobbs  Butler  and  Fanny  Eglinton,  ^ho 
claimed  to  be  co-heirs  of  the  testatrix  through  her  sisters  Elizabeth 
and  Alice,  and  the  plaintiff,  James  Taylor  Willock,  the  second  son 
of  Thomas  Willock,  severally  excepted  to  the  report. 

Mr.  Kolt  and  Mr.  Roundell  Palmer  appeared  in  support  of  the 
exceptions  of  Thomas  Dobbs  Butler  and  Fanny  Eglinton ;  Mr.  Walker 
and  Mr.  Hardy  for  the  exceptions  of  James  Taylor  Willock ;  and 
Mr.  Wood  and  Mr.  Rogers  for  William  Willock,  in  support  of  the 
Master's  report. 

[  55  ]  The  arguments  in  support  of  the  exceptions,  [and  the  authorities 

bearing  upon  the  questions  raised  by  the  exceptions,  sufficiently 
appear  from  the  following  judgment] : 

[  68  ]        Thb  Vicb-Chancbllor  : 

The  Master  has  found,  that  William  Willock,  the  grandson  of 
Thomas,  who  was  the  only  brother  of  the  testatrix,  Anne  Taylor, 
who  left  any  issue,  was  the  heir-at-law  of  the  testatrix  living  at  her 
death ;  and  according  to  the  pedigree,  the  correctness  of  which  is 
not  in  dispute,  there  is  no  question  but  that  the  Master  is 
right.  The  question  raised  by  the  exceptions  has  been,  whether, 
in  the  circumstances  of  the  case,  the  status  of  Thomas,  of 
William  the  son,  and  of  William  the  grandson,  were  such  as  to 
incapacitate  William  the  grandson  from  taking  by  descent  from 
Anne  Taylor. 

[69]  The  exceptants  are,   first,   the   descendants  of  two  sisters  of 

Anne  Taylor,  who  claim  to  be  her  co-heirs  on  the  exclusion  of 
the  descendants  of  Thomas  the  brother ;  secondly,  the  second  son 
of  Thomas  the  brother,  who  claims  to  be  admitted  as  the  heir-at-law 
of  Anne  Taylor,  if  for  the  reasons  which  he  assigns  the  son  of  the 
eldest  son  of  Thomas  should  be  excluded. 
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The  argament  against  the  claim  of  William  the  grandson,  which  Fitoh 
1  shall  first  notice,  is  that  which  was  founded  upon  the  two  Treaties  wkbka. 
between  this  country  and  America,  namely,  the  Treaty  of  the  8rd  of 
September,  1788,  and  that  of  the  month  of  November,  1794.  I  am 
clear  there  is  nothing  in  either  of  those  Treaties  to  afifect  the  right 
of  William  the  grandson.  The  Treaty  of  1788  empowered  British- 
bom  subjects  then  settled  in  America  to  become  American  citizens. 
It  did  not  empower  British-born  subjects  who  never  had  previously 
been  in  Ajxierica  to  emigrate  there  at  any  time  thereafter,  and  throw 
off  their  natural  allegiance  to  the  Grown  of  these  realms.  On  this 
point  the  case  of  Doe  d.  Achmuty  v.  Mvlcaster  (i)  is  an  authority. 
Thomas  Willock  never  was  in  America  until  1784,  and  therefore 
was  not  a  subject  of  the  Treaty  of  1788.  The  Treaty  of  November, 
1794,  so  far  as  it  empowered  British-born  subjects  to  become 
American  citizens,  was  a  local  Act,  and  Thomas  Willock  was  not 
within  the  localities  affected  by  that  Treaty.  The  correctness  of  the 
Master's  conclusion  must  therefore  depend  upon  the  statutes 
which  were  referred  to  during  the  argument:  the  statutes  of 
the  7  Anne,  c.  5 ;  the  4  Geo.  II.  c.  21 ;  and  the  18  Geo.  III. 
c.  21. 

Thomas  Willock,  as  I  have  before  observed,  went  to  *America  in  [  '60  ] 
1784,  and  his  son  and  grandson  were  both  born  there — the  son  in 
1788.  The  son  not  having  been  born  within  the  King's  allegiance, 
his  capacity  to  take  by  descent  depends  upon  the  statute  of 
7  Anne,  c.  6,  explained  by  the  4  Geo.  11.  c.  21.  Now  by  the 
former  statute  (s.  8)  it  is  declared  that  all  the  children  of  natural- 
born  subjects  bom  out  of  the  allegiance  of  her  Majesty,  her  heirs 
and  successors,  shall  be  deemed,  adjudged,  and  taken  to  be  natural- 
born  subjects  of  this  kingdom,  to  all  intents,  constructions,  and 
purposes  whatsoever.  The  statute  of  the  4  Geo.  II.  c.  21, 
explaining  that  of  Anne,  requires  that  the  fathers  of  the  children 
entitled  to  the  benefit  of  the  Act  shall  be  natural-bom  subjects  of 
the  Crown  of  England  or  of  Great  Britain  at  the  time  of  the  birth 
of  such  children  respectively.  The  only  question,  therefore,  up  to 
this  point  in  the  case  would  be,  whether,  in  1788,  at  the  time  of 
the  birth  of  William,  the  son  of  Thomas,  Thomas  had  ceased  to  be 
a  natural-bom  subject  of  the  Grown  of  England  or  of  Great  Britain. 
The  next  statute  is  that  of  the  13  Geo.  III.  c.  21,  which 
provides  that  all  persons  bom,  or  who  should  thereafter  be  born 
out  of  the  allegiance  of  the  Grown  of  England  or  of  Great  Britain, 

(1)  6  B.  &  C.  771. 
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Fitch        whose   fathers  were   or   should  be  ''by  virtue  of   the  statute  of 

Wbbbb.  4  Geo.  n.,  made  to  explain  a  clause  in  the  Act  of  the  7  Anne," 
entitled  to  all  the  rights  and  privileges  of  natural-born  sub- 
jects of  the  Grown  of  England  or  Great  Britain,  "  shall  and  may 
be  adjudged  and  taken  to  be,  and  are  thereby  declared  and  enacted 
to  be  natural-born  subjects  of  the  Grown  of  England  or  Great 
Britain,  to  all  intents,  constructions,  and  purposes  whatsoever,  as 
if  he  and  they  had  been  and  were  born  in  this  kingdom."  From 
the  language  of  this  Act,  it  is  clear  that  the  capacity  of  William,  the 
grandson,  to  inherit  depends  upon  the  question,  whether  William 

[  *6i  ]  the  son  at  the  time  of  his  *birth  was  entitled  to  the  rights  and 
privileges  of  a  natural-born  subject  of  the  Grown  of  England 
or  Great  Britain  by  virtue  of  the  statute  of  Geo.  11.,  made  to 
explain  the  clause  in  the  statute  of  Anne  relating  to  natural-born 
subjects. 

The  inquiry,  then,  as  to  the  capacity  of  William  the  grandson 
must  be  answered  by  transferring  the  inquiry  in  the  first  instance 
to  the  capacity  of  William  the  son.  Was  he  entitled  at  his  birth  to 
the  rights  and  privileges  of  a  natural-born  subject  of  the  Crown  of 
England  or  Great  Britain, — not  generally,  but  by  virtue  of  the 
explanatory  statute  of  Geo.  II.  ?  And  here  the  first  question  is, 
as  to  the  disqualifications  expressed  in  the  2nd  section  of  the 
4  Geo.  II.  Those  disqualifications  are  three ;  and  they  extend,  first, 
to  children  whose  fathers  at  the  time  of  their  births  respectively 
were  or  should  be  attainted  of  high  treason,  by  judgment,  or  out- 
lawry, or  otherwise,  either  in  this  kingdom  or  in  Ireland ;  secondly, 
children  whose  fathers  at  the  time  of  the  birth  of  such  children 
respectively  were  or  should  be  liable  to  the  penalties  of  high  treason 
or  felony,  in  case  of  their  returning  into  this  kingdom,  or  into 
Ireland,  without  the  license  of  his  Majesty,  his  heirs  or  successors, 
or  of  any  of  his  Majesty's  Boyal  predecessors ;  and,  thirdly,  to  children 
whose  fathers  at  the  time  of  the  birth  of  such  children  respectively 
were  or  should  be  in  the  actual  service  of  any  foreign  Prince  or 
State  then  at  enmity  with  the  Crown  of  England  or  Great  Britain. 
The  first  and  third  of  these  disqualifications  give  rise  to  no 
question  in  this  case.  There  was  no  attainder  by  judgment,  or 
outlawry,  or  otherwise,  and  there  was  no  service  by  Thomas  Willock 
with  any  foreign  Prince  or  State  at  enmity  with  the  Grown  of 
England. 

[  62  ]  With  respect  to  the  second  ground  of  disqualification,  I  think  it 

was  well  argued  on  the  part  of  William  the  grandson,  that  the 
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words  of  the  2nd  section,  "in  case  of  their  returning  into  this  Fitoh 
kingdom,  or  into  Ireland,  without  the  license  of  his  Majesty,"  &e.  wkber. 
are  emphatic  and  restrictive,  and  clearly  point  at  a  known  class  of 
offences, — that  of  returning  under  certain  circumstances  into  this 
kingdom  or  Ireland  without  the  license  of  the  Grown.  The  fact  that 
such  a  distinct  class  of  offences  existed,  and  that  it  subjected  the 
offenders  to  the  penalties  of  treason  or  felony,  is  sufficient,  in  my 
opinion,  to  induce  any  court  of  justice  to  restrain  the  words  of  the 
statute  within  the  limits  contended  for.  No  construction  of  a 
statute  can  be  more  improbable  than  that  which  requires  courts  of 
justice  to  determine,  incidentally  and  in  the  absence  of  the  party 
charged,  that  he  had  actually  been  guilty  of  treason  or  felony, 
without  ever  having  come  into  the  kingdom. 

An  argument  of  another  kind,  however,  was  resorted  to.  It  was 
said  that  Thomas  Willock,  under  the  circumstances  found  by  the 
Master,  had  solemnly  abjured  his  allegiance  to  the  Grown  of  Great 
Britain,  and  had  by  his  acts  become  an  American  citizen ;  and 
that  he  had  therefore  ceased  altogether  to  be  a  subject  of 
England  or  of  Great  Britain  before  the  birth  of  his  son  William 
in  1788. 

I  think  this  argument  is  fallacious.  The  privilege  conferred  by 
the  statutes  in  question  upon  the  children  of  natural-born  subjects, 
bom  out  of  the  King's  allegiance,  is  the  privilege  of  the  children 
and  not  of  the  father,  and  is  conferred  upon  the  children  for  the 
benefit  of  the  State.  If  the  parents  do  an  act  which  brings  them 
within  the  disqualifying  provisions  of  the  ^statute,  the  children,  no  [  ^63  ] 
doubt,  may  lose  the  rights  and  privileges  otherwise  conferred  upon 
them  by  the  statute.  The  father  may  do  acts  short  of  this,  by 
which  he  may  subject  himself  to  penalties  or  forfeitures.  But  if 
the  question  be,  whether  by  the  acts  of  the  father  the  children  have 
lost  the  rights  and  privileges  conferred  upon  them  as  the  children 
of  a  natural-bom  subject  of  England  or  Great  Britain,  it  is  not 
enough  to  show  that  the  father  has  done  an  act  which  he  may 
possibly  have  intended  should  have  a  given  effect, — it  must  be 
shown  that,  by  the  laws  of  these  realms,  such  act  of  the  father  had 
the  effect  which  the  argument  ascribes  to  it ;  and  without  that  I 
apprehend  the  rights  and  privileges  of  the  children  will  be  unaffected 
by  the  acts  of  the  father. 

Now  nothing,  I  apprehend,  can  be  more  certain  than  that  a  ( 

natural-bom  subject  cannot  throw  off  his  allegiance  by  any  such 
acts  as  the  Master  has  found  in  this  case  to  have  been  done  by 
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FiTOH  Thomas  Willock.  I  do  not  deny  that  Thomas  Willock  may  have 
Wkbeb.  subjected  himself  to  pains  and  penalties ;  but  that  is  not  the  ques- 
tion. The  question  is  upon  the  rights  and  privileges  of  the  children ; 
and  whilst  the  obligation  of  allegiance  as  a  subject  remained  upon 
the  father,  I  cannot  understand  how  the  rights  or  privileges  of  the 
children  would  be  afifected  by  the  acts  relied  upon. 

I  am  not  now  called  upon  to  say  how  far  an  Act  of  the  Legislature 
of  Great  Britain  can  for  all  purposes  make  a  man  born  out  of  the 
King's  allegiance  a  British-born  subject  against  his  will.  All  that  I 
am  called  upon  here  to  decide  is,  that  a  man  entitled  under  the 
statutes  in  question  to  the  rights  and  privileges  of  a  British-bom 
[  Hi  ]  subject,  cannot  be  deprived  of  those  rights  *and  privileges  by  such 
acts  of  his  father  as  have  been  relied  upon  in  the  present  case. 

With  regard  to  the  effect  of  the  statute  of  the  8  James  I.  c.  4, 
ss.  22,  28,  there  is  no  doubt  that  it  creates  an  offence ;  but  in  the 
absence  of  attainder  by  judgment,  outlawry,  or  otherwise,  the  case 
falls  under  the  observations  I  have  already  made.  This  appears 
to  me,  in  substance,  to  dispose  of  the  question  as  between  the 
descendants  of  the  sisters  of  Anne  Taylor  and  William  the  grandson 
of  Thomas. 

It  was,  however,  contended,  upon  an  exception  on  the  part  of 
James  Taylor  Willock,  the  second  son  of  Thomas  Willock,  that  he 
must  be  preferred  to  William  the  grandson.  The  ground  of  this 
exception  was,  that  William  the  grandson  had  not,  within  five  years 
from  the  time  of  the  accruer  of  his  title,  qualified  himself  by  receiving 
the  Sacrament,  taking  the  oaths,  and  conforming  in  the  way  which 
is  required  by  the  statute  of  the  1 3  Geo.  III.  The  question  made 
was,  whether  those  qualifying  acts  could  be  well  performed  after 
the  five  years  had  expired. 

It  appears  to  me,  that  it  is  impossible  to  read  the  Act  and  not  to 
see  that  a  reasonable  time  must  be  allowed  after  the  accruer  of  the 
title  before  the  party  can  be  required  to  do  the  acts  referred  to. 
The  meaning  of  the  statute  cannot  be,  that  the  party  shall  have 
done  them  in  the  lifetime  of  the  person  upon  whose  death  the  title 
accrued.  If  a  reasonable  time  is  allowed,  the  case  is  then  brought 
within  the  reasoning  of  Lord  Coke,  and  of  the  other  authorities 
cited,  where  the  party,  being  in  other  respects  entitled  to  the  estate, 
has  time  allowed  him,  within  which  the  acts  necessary  to  perfect 
Li*66  ]  *his  title  are  to  be  done.  It  is  not  necessary  to  decide  whether  a 
party,  whose  title  depends  upon  the  provisions  of  the  statute  of 
Geo.  III.,  could  claim  the  judgment  of  the  Court  in  his  favour 
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before  he  had  qualified  in  the  manner  which  the  Act  prescribes. 
The  Master  finds  that  the  qualifying  acts  in  this  case  have  been 
done.  Upon  this  point  it  may  also  be  observed,  that  if  a  party  be 
entitled  under  the  statutes  to  all  the  rights  and  privileges  of  natural- 
born  subjects,  the  question  as  to  the  acts  which  he  should  do  to 
give  him  a  better  qualification  cannot  arise. 

I  think  the  Master  has  come  to  the  right  conclusion,  and  the 
ezceptionfl  must  be  overruled. 


Fitch 

r. 
Wbbkb. 


PLUNKETT  V.  LEWIS. 

(6  Hare,  65—66.) 

Deeds  brought  into  Court  by  the  executor  under  the  common  order  for 
production  of  documents  made  in  a  creditor's  suit,  will,  after  the  debts  are 
paid,  be  ordered  to  be  delivered  out  to  the  party  by  whom  they  were 
deposited ;  and  the  Coubt  refused  to  order  such  deeds  to  be  delivered  to  the 
plaintiff  in  the  cause,  although  he  was  the  tenant  for  life  of  the  estate 
comprised  in  the  deeds. 

In  the  suit  for  the  administration  of  the  estate  of  Lyndon 
Evelyn  (i)  the  title-deeds  of  the  estates  comprised  in  the  settlement 
of  the  28th  of  December,  1888,  and  thereby  conveyed  to  the  use  of 
Lyndon  Evelyn  for  his  life,  with  remainder  to  the  use  of  the  plain- 
tiff for  his  life,  with  other  remainders  over,  were  brought  in  and 
deposited  under  the  common  order  for  production.  The  plaintiff  now 
applied,  by  petition,  that  the  deeds  might  be  delivered  out  to  him, 
as  the  next  tenant  for  life  of  the  estate. 


1847. 
Jan.  27. 

WlOBAM, 

v.-o. 

[65] 


Mr.  Romilly  and  Mr,  Calvert,  for  the  petitioner. 


«     «     « 


Mr.  Kenyon  Parker,  who  appeared  to  oppose  the  petition,  was 
not  heard. 

The  Yicb-Chancbllor  said,  that  the  order  could  not  be  made  in 
this  suit.  It  was  a  creditor's  suit,  and  so  soon  as  the  debts  were 
paid,  the  suit,  so  far  as  concerned  the  plaintiff,  was  at  an  end.  The 
Court  would  only  deliver  the  deeds  out  to  the  party  who  had 
deposited  them. 


[66] 


(1)  See  64  B.  B.  312,  315  (3  Hare,  316,  320). 
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1847.  WOLFE  V.  FINDLAY  (1).    * 

Jan.  20. 
_  (6  Hare,  66—70 ;  8.  0.  16  L.  J.  Ch.  241 ;  11  Jur.  82.) 

WiOBAM,  ^  £j.j^  i^j  India  collected  the  estate  of  a  deceased  person,  in  that  country, 

under  a  power  of  attorney  from  the  administratrix  in    England,  and 
^       -■  remitted  the  amount  to  their  agents,  a  firm  in  London,  with  an  order  to  pay 

it  to  the  administratrix  upon  receiving  a  proper  discharge.  The  London 
firm  declined  to  pay  over  the  fund  to  the  administratrix,  on  the  ground  that 
the  letters  of  administration  which  she  had  obtained  did  not  bear  a  sufficient 
stamp.  A  suit  was  soon  afterwards  instituted  by  other  persons,  claiming 
to  be  next  of  kin  of  the  intestate,  for  the  administration  of  the  estate,  and  to 
restrain  the  payment  to  the  administratrix.  The  London  firm  were  defen> 
dants  to  the  suit.  No  application  was  made  to  pay  the  money  into  Court 
for  upwards  of  ten  years,  and  during  the  whole  of  this  period  it  remained  in 
the  hands  of  the  London  firm,  mixed  with  their  own  monies :  Held,  that 
the  London  firm  was  not  liable  to  pay  interest  on  the  money. 

W.  D.  Parkins,  the  intestate  in  this  cause,  died  on  his  passage 
from  India  to  England  in  the  year  1825.  Letters  of  administration 
of  his  estate  were  procured  by  Isabella  Findlay,  the  wife  of  George 
Findlay,  from  the  Prerogative  Court  of  Canterbury.  In  pursuance 
of  a  direction  to  that  effect,  accompanied  by  a  power  of  attorney 
from  the  administratrix,  Messrs.  Colvin  &  Co.,  of  Calcutta,  collected 
[  'ST  ]  the  assets  of  the  intestate  in  India,  *and  they  then  remitted  the 
amount  to  their  agents  in  London,  Messrs.  Bassett  &  Co.,  who  were 
represented  in  this  suit  by  the  defendants,  W.  Crawford  and  J. 
Colvin.  Messrs.  Bassett  &  Co.,  on  receiving  the  money,  amounting 
to  about  2,0002.,  from  India,  declined  to  pay  it  over  to  Isabella 
Findlay,  the  administratrix,  until  she  produced  letters  of  adminis- 
tration bearing  a  probate  stamp  sufficient  to  cover  the  amount ;  but 
they  advanced  to  her  lOOZ.  for  the  purpose  of  paying  the  proper 
stamp  duties.  In  the  month  of  March,  1880,  while  the  money  was 
still  in  the  hands  of  Messrs.  Bassett  &  Co.,  a  bill  was  filed  by  other 
persons,  claiming  to  be  next  of  kin  of  the  intestate,  against  the 
administratrix  and  her  husband,  and  also  against  Messrs.  Bassett 
&  Co.  The  bill  prayed  an  account  of  the  personal  estate  of  the 
intestate ;  an  injunction,  on  the  ground  of  the  alleged  insolvency  of 
the  administratrix,  to  restrain  her  from  interfering  with  the  estate, 
and  Messrs.  Bassett  &  Co.  from  paying  over  to  her  the  money  in 
their  hands ;  and  for  a  receiver.     The  injunction  was  granted. 

The  answer  of  Messrs.  Bassett  &  Co.,  in  the  suit  of  1880,  stated 
that  the  sum  of  1,9852.  9^.,  the  assets  of  the  intestate,  had  been 

(1)  Disapproved  by  Jessbl,   M.  B.,  Assurance  Co.  (1880)  15  Ch.  D.  169, 

CroBsleyy.  City  of  Glasgow  Life  A$sur~  49  L.  J.  Ch.  769,   43  L.  T.   229.— 

ance  Co.  (1876)  4  Ch.  D.  421 ;  but  see  0.  A.  S. 
Webster  v.  British  Empire  Mviual  Life 
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remitted  to  them  by  Messrs.  Golvin  &  Co.  in  two  bills  of  exchange,  wolfk 
which  became  due  in  November,  1829,  and  which  remittance  had  finolay. 
been  accompanied  by  directions  to  pay  over  the  proceeds  to  the 
administratrix  of  the  said  W.  D.  Parkins,  upon  having  a  proper 
discharge  for  the  same;  that  it  appeared  to  them  the  letters  of 
administration  which  had  been  granted  to  the  administratrix  did 
not»  for  want  of  a  sufficient  stamp,  enable  her  to  give  a  discbarge 
to  the  defendants  (Bassett  &  Go.)»  and  to  the  said  Messrs.  Golvin  & 
Co.,  and  they  (the  defendants)  had  therefore  refused  to  pay  over  the 
amount  of  the  bills  to  the  administratrix ;  *that,  in  order  to  enable  r  *68  ] 
the  said  George  Findlay,  and  Isabella  his  wife,  to  pay  the  stamps 
upon  proper  letters  of  administration,  they  advanced  to  them,  at 
their  request,  the  sum  of  lOOZ.  for  that  purpose ;  that,  after  deduct- 
ing the  sum  payable  to  the  defendants  as  East  India  agents  by  way 
of  coDunission  in  respect  of  the  said  bills,  amounting  to  80Z.  lis.  6c2., 
and  the  said  lOOZ.,  they  were  ready  to  pay  the  balance  into  Court, 
or  to  dispose  of  the  same  as  the  Court  should  direct,  upon  being 
indemnified,  and  paid  their  costs.  The  suit  afterwards  abated,  and 
the  proceedings  remained  in  the  same  state  until  the  year  1841, 
when  a  bill  of  revivor  and  supplement  was  filed,  and  an  order  was 
made  for  the  payment  of  the  balance  into  Court,  without  prejudice 
to  any  question  as  to  interest  thereupon.  Inquiries  were  also 
directed  as  to  the  next  of  kin  of  the  intestate ;  and  the  Master 
having  made  bis  report,  the  cause  now  came  on  for  further 
directions. 

Mr.  RamiUy  and  Mr.  Hubback  for  the  plaintiffs,  and  Mr.  Bag- 
shaic,  Mr.  Malins,  Mr.  WUlcock,  and  Mr.  Moxon  for  defendants 
interested  in  the  estate  of  the  intestate,  contended  that  it  was  the 
duty  of  Messrs.  Bassett  &  Co.  to  have  obeyed  the  directions  under 
which  the  money  had  come  to  their  hands.  They  were  informed 
that  it  was  received  by  their  Indian  correspondents  by  virtue  of  a 
power  of  attorney  which  Mrs.  Findlay  had  given  them.  The 
person,  therefore,  to  give  the  discharge  was  Mrs.  Findlay,  their 
principal.  If  they  had  apprehended  any  danger  in  paying  the 
money  to  her,  they  might,  after  the  institution  of  the  suit,  have 
discharged  themselves  of  the  fund  by  paying  it  into  Court  to  the 
credit  of  the  cause.    «    «    * 

Mr.  Wood  and  Mr.  Ooldsmid  for  the  defendants,  W.  Crawford        [  W  ] 
and  J.  Colvin,  submitted  that  Messrs.  Bassett  &  Co.  were  merely 
the  bankers  in  the  transaction.     It  was  no  part  of  their  duty  to 

R.B« — ^VOL.  LXXVII.  *^ 
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WoLFB      apply  to  the  Court  for  an  order  to  pay  the  money  into  Court.    They 

FiNDLJLT.     ^6^6  ready  to  pay  over  to  any  person  competent  to  give  them  a 

discharge,   or  as  their  correspondents   in    India    should  direct: 

Lord  Chedworth  v.  Edwards  (i),  Edwards  v.  Vere  (2),  Higgins  v. 

Sargent  (3). 

The  Vicb-Chancbllor  : 

I  do  not  think  that  the  fact  of  Messrs.  Colvin  &  Co.,  the  Indian 
house,  having  departed  from  the  authority  which  they  had  origi- 
nally received  from  Mrs.  Findlay,  can  affect  the  London  house  of 
Messrs.  Bassett.  The  fund  was  remitted  to  the  latter  house  from 
the  former,  accompanied  by  a  direction  to  apply  it  in  a  particular 
manner,  and  the  London  house  was  bound  to  comply  with  that 
direction.  Their  instructions  were  to  pay  it  to  the  person  who 
could  give  a  legal  discharge,  and  such  payment  must  of  course  be 
preceded  by  a  demand. by  the  person  so  entitled.  No  such  demand 
was,  however,  made,  for  Mrs.  Findlay  was  not  the  party  entitled 
to  receive  the  money.  There  is  no  rule  of  law  which  could  render 
[  ^70  ]  the  agent  liable  for  interest  until  demand  of  the  *principal  had 
been  made.  Supposing  the  delay  to  have  arisen  from  the  neglect 
of  a  duly  qualified  administrator,  although  such  administrator 
might  be  liable  to  those  to  whom  he  is  accountable,  it  by  no  means 
follows  that  the  agent  will  be  liable  to  him. 

It  has  been  said,  that  the  defendants  ought  to  have  paid  the 
money  into  Court.  The  bill  was  filed  for  an  injunction  to  restrain 
them  from  paying  it  over  to  Mrs.  Findlay.  No  order  was  made 
directing  Messrs.  Bassett  to  pay  the  money  into  Court,  although  the 
plaintiffs  might  have  applied  for  such  an  order  if  they  had  been  so 
advised.  In  that  suit  there  was,  at  that  time,  no  properly  con- 
stituted personal  representative ;  and  it  is  impossible  to  say,  that  a 
party  is  chargeable  with  default  for  not  having  brought  money  into 
Court  in  a  cause  so  constituted. 

The  question  is,  what  are  the  liabilities  incurred  by  the  London 
house  in  consequence  of  the  undertaking  they  had  come  under? 
that  undertaking  was  to  pay  over  the  money  upon  demand  to  the 
party  entitled,  and  to  do  that  they  were  bound  to  have  the  money 
ready.  If  they  had  invested  it  even  in  those  securities  which  are 
recognised  by  the  Court,  a  fall  in  the  funds  would  have  been  no 
answer  to  the  party  applying  for  the  full  amount  of  the  remittance ; 

(1)  6  R.  R.  212  (8  Ves.  48).  (3)  26  B.  E.  379  (2  B.  &  0.  348). 

(2)  6  B.  &  Ad.  282. 
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and  it  does  not  appear  to  me,  that  the  parties  in  the  cause  can  have 
any  right  greater  than  that  which  the  administratrix  herself  would 
have  had  against  the  London  house.  In  a  case  like  the  present, 
where  there  was  no  administrator  of  the  intestate,  and  no  hand  to 
receive  the  money  until  the  year  1842,  I  think  the  defendants, 
Crawford  and  Colvin,  cannot  be  held  liable  for  interest  upon  the 
fund  transmitted  to  them  and  left  in  their  hands. 


WOLITK 
FlNDL^Y. 


BATCHELOR  v.  MIDDLETON  (1) . 

(6  Hare,  75—86.) 

In  1816,  the  mortgagee,  under  a  mortgage  created  some  years  before, 
entered  into  possession  of  the  mortgaged  premises,  and  in  1827  he  executed 
a  transfer  of  his  mortgage  to  another.  The  transferee  thereupon  entered 
into  possession,  and  in  1828  executed  a  transfer  of  his  mortgage  to  a  second 
transferee,  who  then  entered  into  possession.  The  mortgagor  was  not  a 
partj  to  either  transfer,  and  had  not,  from  the  time  the  original  mortgagee 
entered  into  possession,  received  any  acknowledgment  in  writing  of  his 
equity  of  redemption.  In  1833,  the  Statute  of  Limitations  (3  &  4  Will.  IV. 
c.  27,  s.  28)  was  passed,  and  barred  all  suits  for  redemption  after  twenty 
years'  possession  by  the  mortgagee,  and  no  acknowledgment  in  the  mean- 
time of  the  right  of  redemption  given  to  the  mortgagor  or  his  agent,  in 
writing,  signed  by  the  mortgagee.  In  1845,  the  representative  of  the 
mortgagor  filed  his  bill  for  redemption  against  the  representatives  of  the 
second  transferee:  Held,  that  the  statute  operated  retrospectively,  by 
taking  from  the  mortgagor  the  benefit  of  the  acknowledgment  which  had 
already  been  made  of  the  mortgage  title  in  the  transfers  of  1827  and  1828  ; 
and  that  the  suit  (as  to  that  estate)  was  therefore  barred. 

In  a  suit  by  the  devisee  of  a  mortgagor  to  redeem  the  mortgaged  estate, 
where  the  defendant,  the  alleged  mortgagee,  claims  an  absolute  title  by 
virtue  of  the  Statute  of  Limitations,  legatees  whose  legacies  are,  under  the 
will  of  the  mortgagor,  charged  on  the  mortgaged  premises,  are  necessary 
parties. 

A  plaintiff,  suing  in  formd  pauperis^  brought  his  bill  to  redeem  two 
estates,  but  was  held  to  be  entitled  to  redeem  one  estate  only,  and  the 
mortgagee  was  allowed  to  add  his  costs  of  the  suit,  in  respect  of  both  estates, 
to  the  principal  and  interest  due  to  him  on  the  security  of  the  redeemable 
estate. 

John  Batchelor  the  elder,  the  mortgagor  of  two  estates  at 
Temple  Tysoe,  in  Warwickshire, — the  first  originally  demised  by  a 
mortgage  deed  of  1798,  and  the  second  by  a  mortgage  deed  of  1799, 
devised  his  estates  (subject  to  the  mortgages,  and  subject  also  to 
several  legacies  to  his  younger  children)  to  the  plaintiff,  his  eldest 
son,  and  died  in  1818.  Other  incumbrances  and  charges  had  been 
made  on  both  estates ;  but  it  will  be  sufficient  for  the  statement  of 
the  principal  point  in  this  case  to  say,  that,  at  the  death  of  the 

(1)  Markwick  v.  Hardingham  (1880)  15  Ch.  D.  339,  43  L.  T.  647. 

2—2 


1847. 
Feb.  33, 24, 

35. 
March  5. 

1848. 
t'eh,  8. 

WiaBAM, 
V..0. 
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Batohblob    mortgagor,  John  Baskett  was  the  mortgagee  of  the  first  (1798) 

MiDDLBTON.   estate,  under  a  mortgage-deed  made  in  April,  1806,  and  Samuel 

Blencowe  of  the  second  (1799)  estate,  under  a  mortgage  made  in 

1802.   The  second  estate  was  also  subject  to  a  subsequent  mortgage 

for  8001.  to  Daniel  Warren. 

In  1816,  John  Baskett,  the  mortgagee,  entered  into  possession  of 

[  *76  ]  the  first  (1798)  estate,  and  continued  in  ^possession  down  to  the 
8rd  of  June,  1826,  when  7822.  4^.  dd.,  the  amount  due  upon  that 
security,  according  to  an  account  then  prepared,  was  paid  to  John 
Baskett  by  F.  F.  Finden,  to  whom  the  possession  was  then  delivered. 
By  indenture,  dated  the  24th  of  November,  1827,  in  consideration 
of  7821.  4«.  8d.  paid  by  Finden,  the  first  (1798)  estate  was  assigned 
to  him  by  John  Baskett,  *'  subject  to  such  right  of  redemption  as 
was  or  might  be  subsisting  in  the  same  premises  by  virtue  of  the 
mortgage  of  April,  1806,  and  of  the  same  indenture  of  November, 
1827.  The  possession  of  the  estate  was  delivered  to  Finden,  but 
the  time  when  he  entered  into  such  possession  did  not  appear ;  the 
bill  alleged  that  it  was  contemporaneous  with  the  execution  of  the 
conveyance. 

Samuel  Blencowe,  the  mortgagee,  entered  into  possession  of  the 
second  (1799)  estate,  and  died  in  1814,  and  thereupon  J.  J.  Blen- 
cowe, his  executor,  entered  into  possession.  In  consideration  of 
140Z.  paid  to  W.  Warren,  the  executor  of  Daniel  Warren,  by  Finden, 
W.  Warren,  by  a  deed  of  the  21st  of  October,  1825,  assigned  his 
interest  in  the  second  (1799)  estate,  and  the  principal  sum  of  SOOL, 
and  1652.  then  stated  to  be  due  as  interest  thereon,  to  Finden,  his 
executors,  &c.,  for  his  and  their  own  use  and  benefit.  By  an 
indenture  dated  the  27th  of  April,  1826,  J.  J.  Blencowe  and  the 
plaintiff  assigned  the  same  (second,  or  1799)  estate  to  Finden,  his 
executors,  &c.,  in  consideration  of  7002.  principal  money,  and  194/. 
interest  due  on  the  mortgage  paid  by  Finden  to  J.  J.  Blencowe,  at 
the  request  of  the  plaintiff,  subject  to  the  equity  of  redemption  to 
which  the  premises  were  then  hable.  Possession  of  the  second 
(1799)  estate  was  thereupon  given  to  Finden. 

[♦77]  By   an  indenture  dated  the  11th  of  October,  1828,  *made  in 

pursuance  of  an  agreement  of  the  29th  of  May  preceding,  between 
Finden  of  the  one  part,  and  Thomas  Middleton  of  the  other  part, 
reciting  the  charges  on  the  two  estates  from  1798  and  1799  down- 
wards, that  Finden  had  been  for  some  time  past  in  receipt  of  the 
rents  and  profits  of  the  said  several  mortgaged  premises,  (com- 
prising both  estates),  and  that,  upon  an  account  stated,  there 
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appeared  to  be  due  to  him,  upon  or  by  virtue  of  the  said  recited  Ba.tohelos 
mortgage  secarities,  the  principal  sums  of  782Z.  48.  8^.,  7002.,  and  hiddlbton. 
300/.,  making  1,782/.  As.  8^.,  together  with  240/.  10^.  Id.  for 
interest,  amounting  to  2,022/.  14s.  lOd.  in  the  whole,  the  said 
F.  F.  Finden,  in  consideration  of  1,850/.  paid  to  him  by  Thomas 
Middleton,  assigned  to  the  said  Thomas  Middleton  the  said  mort- 
gage debts  and  the  said  several  mortgaged  premises,  for  the  residue 
of  the  respective  terms  of  years,  but  subject  to  such  right  or  equity 
of  redemption  as  was  or  might  be  subsisting  in  the  same  premises 
respectively.  Thomas  Middleton  thereupon  entered  into  possession 
of  both  estates,  and  continued  in  such  possession  until  his  death. 
Thomas  Middleton  died  in  February,  1829,  having  by  his  will 
devised  and  bequeathed  his  monies  and  securities  for  money  to  the 
defendants,  and  appointed  them  his  executors;  and  one  of  the 
defendants  entered  into  possession  of  the  mortgaged  property  under 
the  will. 

The  bill  was  filed  on  the  15th  of  August,  1845,  against  the 
defendants,  the  representatives  of  Thomas  Middleton,  the  pur- 
chaser, only,  praying  a  declaration  that  the  defendants  were  not 
entitled  to  stand  as  mortgagees,  under  the  assignment  by  Finden  to 
Middleton,  for  any  larger  amount  of  principal  money  than  the 
140/.»  expressed  in  the  indenture  of  the  2l8t  of  October,  1825,  and 
that  an  account  might  be  taken  of  the  principal  and  interest  due 
upon  the  several  mortgage  securities,  *and  of  the  rents  and  profits  [  *^®  1 
received  by  Finden  and  the  Middletons,  and  an  account  of  timber 
cut  daring  their  possession ;  that,  if  necessary,  an  occupation  rent 
might  be  set  upon  the  premises — and  rests  made  when  the  rents 
and  profits  and  the  produce  of  the  timber  exceeded  the  interest  in 
arrear ;  that  the  damage  to  the  plaintiff  from  the  want  of  repairs 
might  be  ascertained  and  deducted  from  what  should  be  found  due 
from  the  plaintiff;  and  for  redemption  upon  payment  of  the 
balance. 

The  defendants  by  their  answer  claimed  the  benefit  of  the 
Statute  of  Limitations,  8  &  4  Will.  IV.  c.  27,  s.  28.  which  enacts, 
"that  when  a  mortgagee  shall  have  obtained  the  possession  or 
receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent  com- 
prised in  his  mortgage,  the  mortgagor,  or  any  person  claiming 
through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage  but 
within  twenty  years  next  after  the  time  at  which  the  mortgagee 
obtained  such  possession  or  receipt,  unless  in  the  meantime  an 
acknowledgment  of  the  title  of  the  mortgagor,  or  of  bis  right  of 
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Batohelob  redemption,  shall  have  been  given  to  the  mortgagor,  or  some 
HiDOLvroN.  person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or 
person,  in  writing,  signed  by  the  mortgagee  or  the  person  claiming 
through  him ;  and  in  such  case  no  suit  shall  be  brought  but  within 
twenty  years  next  after  the  time  at  which  such  acknowledgment,  or 
the  last  of  such  acknowledgments  if  more  than  one,  was  given." 

At  the  hearing, — 

Mr.  RoviiUy  and  Mr.  Heathjield,  for  the  defendants,  objected 
L  *79  ]  I  that  the  legatees  of  John  Batchelor  the  elder,  *whose  legacies 
were  charged  upon  the  estates  in  question,  were  necessary  parties 
to  the  suit.  If  any  right  of  redemption  existed,  the  legatees  were 
interested  in  the  estates,  and  would  be  entitled  to  redeem ;  and  the 
defendants,  who  denied  the  existence  of  the  equity  of  redemption, 
were  entitled  to  have  that  question  determined  in  a  suit,  by  which 
all  parties  entitled  to  raise  the  question  would  be  bound. 

Mr.  Rolt  and  Mr.  Bird,  for  the  plaintiff,  submitted,  that  the 
necessity  of  making  the  legatees  parties  was  obviated  by  a  statement 
respecting  them  introduced  into  the  bill  by  amendment.  It  was 
alleged  by  the  bill,  and  not  denied  by  the  answer,  that  all  the 
legatees  survived  the  testator,  **  and  that  a  present  right  to  receive 
the  said  legacies  accrued  to  the  legatees  respectively,  and  they 
respectively  were  capable  of  giving  discharges  for  or  releases  of  the 
same  more  than  twenty  years  before  the  filing  of  the  bill  in  this 
cause ;  and  that  no  part  of  the  principal  of  the  said  legacies,  or  any 
of  them,  nor  any  interest  thereon,  has  been  paid,  nor  has  any 
acknowledgment  of  the  right  thereto,  or  to  any  part  thereof,  been 
given  in  writing  by  the  plaintiff  or  his  agent,  to  the  said  legatees 
respectively,  or  any  of  them,  or  their  or  any  of  their  agents  or 
agent,  within  twenty  years  next  before  the  filing  of  the  bill ;  and 
that  the  said  legacies  are  not,  nor  are  or  is  any  of  them,  or  any 
interest  in  respect  thereof,  now  chargeable  upon  or  payable  oat 
of  the  said  mortgaged  premises  or  any  part  thereof." 

Mr.  Rmnilly,  in  reply,  said,  that  the  allegation  was  insufficient 
without  proof  that  all  the  legatees  were  bound  by  the  lapse  of 
time :  they  might  have  been  infants,  or  beyond  sea,  or  under  some 
incapacity  which  would  prevent  the  time  from  running. 

[  80  ]  The  cases  of  Hargreaves  v.  MicheU  (i).  Ward  v.  Arch  (2),  Francis  v. 

(1)  23  R.  £.  231  (6  Madd..326}.  (2)  66  £.  £•  99  (12  Sim.  472). 
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Grover  (i),  were  mentioned,  upon  the  effect  of  the  charge  of  legacies    b^tchblok 
upon  the  equity  of  redemption.  Midd^m. 

The  Yice-Chancbllob  held,  that  the  legatees  were  necessary 
parties. 

The  argument  of  the  case  afterwards  proceeded  upon  the  under- 
taking of  the  plaintiff  to  remove  the  objection,  by  paying  a  sum  of 
money  into  Court. 

Mr.  Bolt  and  Mr.  Bird,  for  the  plaintiff: 

The  deed  of  the  27th  of  April,  1826,  to  which  the  plaintiff  was  a 
party,  constitutes  an  express  acknowledgment  of  the  mortgage  by 
both  Blencowe  and  Finden,  the  mortgagee  and  the  transferee, 
within  twenty  years  next  before  the  bill  was  filed.  There  is  no 
question,  therefore,  of  the  title  of  the  plaintiff  to  redeem  the 
premises  (the  second  or  1799  estate)  comprised  in  that  assignment. 
The  defence  founded  upon  the  statute,  if  it  has  any  application,  can 
only  apply  to  the  premises  (the  first  or  1798  estate)  comprised  in 
Baskett's  mortgage  of  1806.  But  these  premises  were  assigned  by 
Baskett  to  Finden  by  the  deed  of  the  24th  of  November,  1827, 
subject  to  the  equity  of  redemption.  The  effect  of  that  deed  was  to 
prevent  the  possession  by  the  mortgagee  from  becoming  adverse  for 
twenty  years,  that  is,  until  November,  1847.  The  statute  would  not 
be  construed  to  have  a  ^retrospective  operation.  The  law,  before  the  [  *8i  ] 
statute,  gave  the  mortgagor  the  benefit  of  an  acknowledgment  of 
the  existence  of  the  mortgage,  whether  made  to  himself  or  to  any 
other  person — ^in  other  words,  in  trying  a  fact,  mortgage  or  no 
mortgage — the  Court  received  evidence  of  any  clear  admission  by 
the  mortgagee  that  he  was  not  entitled  to  the  absolute  interest, 
although  that  admission  might  not  be  addressed  to  the  mortgagor. 
The  statute  of  1883  enacts,  that  such  admissions  are  no  longer  to 
be  received,  unless  the  acknowledgment  be  given  to  the  mortgagor 
or  his  agent.  But  this  will  not  be  construed  to  exclude  the  legal 
effect  of  acknowledgments  which  had  been  made  when  the  Act  was 
passed,  and  were  then  attended  with  a  certain  legal  effect,  and  had 
conferred  a  certain  legal  right.    *    *    * 

(The  Yice-Chakcellor  called  the  attention  of  counsel  *to  the       [  •ss  ] 
case  of  Totcler  v.  Chatterton  (2),  in  which  a  party  bad,  in  February, 
1828,  received  an  oral  promise  by  a  debtor  to  pay  a  debt.    Lord 

(1)  71  E.  E.  26  (5  Haie,  39).  (2)  31  K.  K.  411  (6  fiing.  258). 
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Batch RLOR    Tenterden's  Act  (9  Geo.  IV.  c.  14)  passed  on  the  9th  of  May,  1828, 

MiDDLBTON.   ^^^  came  into  operation  on  the  Ist  of  January,  1829.     The  action 

was  brought  in  Hilary  Term,  1829,  when  it  was  held,  that,  the 

promise  not  being  in  writing,  the  debt  which  had  accrued  more  than 

six  years  before  was  barred  by  the  statute.) 

The  Court  would  not,  unless  it  was  inevitable,  come  to  a 
conclusion  upon  the  effect  of  the  statute  which  would  lead  to 
consequences  so  palpably  unjust.    *    *    ♦ 

Mr,  BomiUy  and  Mr.  Heathfield,  for  the  defendants. 

The  cases  of  Lucas  v.  Dennison  (i),  and  Trulock  v.  Robey  (2),  were 
cited. 

[  83  ]        The  Vicb-Chancellor  : 

In  this  case  the  bill  is  filed  by  the  mortgagor  to  redeem  two 
different  estates.  In  respect  of  that  which  I  will  call  the  first 
estate,  it  is  objected  by  the  defendants,  that  more  than  twenty  years 
having  elapsed  since  the  mortgagee,  or  those  under  whom  he  claims, 
have  been  in  possession  without  acknowledgment  of  the  mortgagor's 
title,  the  property  is  not  redeemable.  With  respect  to  the  second, 
the  right  to  redeem  is  admitted  ;  but  it  is  said,  on  the  part  of  the 
plaintiff,  that  inasmuch  as  one  mortgage  on  that  property  of  800Z. 
was  bought  by  a  mortgagee,  whom  I  will  presently  mention,  for 
*140/.,  the  property  is  now  redeemable  on  payment  of  that  1401. 
instead  of  the  800Z.  A  further  claim  is  made  also  in  respect 
of  dilapidations,  which,  it  is  admitted,  must  be  matter  for  inquiry. 

I  will  first  state  the  conclusion  to  which  I  have  come  with 
regard  to  the  operation  of  the  Statute  of  Limitations  on  the  first 
estate.  Assuming  that  the  statute  does,  in  some  cases,  deprive  the 
mortgagor  of  his  right  to  redeem,  where  it  does  not  appear  that, 
in  justice,  there  is  any  necessity  for  such  a  provision;  it  must  be 
observed,  that  the  statute  did  not,  in  this  case,  immediately,  nor 
until  after  a  considerable  lapse  of  time,  deprive  the  plaintiff  of  his 
equity  of  redemption.  The  mortgagor  had  nearly  three  years  to  insist 
upon  his  right  to  redeem,  after  the  statute  had  passed.  The  statute 
passed  in  July,  1833,  and  it  was  not  till  1836  that  the  twenty  years 
expired ;  therefore,  at  all  events,  there  were  three  years  in  which 
the  mortgagor  might  have  redeemed  the  estate  after  the  passing  of 
the  Act.  Why,  however,  the  mortgagee  should  not  be  allowed  to 
(1)  60  B.  R.  409  (13  Sim.  684).  (2)  66  B.  R.  87  (12  Sim.  402). 
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make  an  admission  (in  writing  signed  by  himself)  of  his  mortgage-    Batchelob 
title  to  a  third  person,  of  which  the  mortgagor  may  have  the   middlbtok. 
^benefit,  I  do  not  know ;  bat  the  statute  requires  that  the  admission       [  *84  ] 
should  be  made  to  the  mortgagor  himself,  and  by  that  I  am  bound. 

Now,  it  appears  to  me,  and  the  conclusion  to  which  I  have  come 
in  this  case  is,  that  the  statute  applies  to  and  includes  the  case 
of  a  mortgagee  in  possession  at  the  time  when  the  Act  passed.  I 
referred  to  some  sections  at  the  time  of  the  argument  which 
appeared  to  me  to  show  that  this  must  be  the  case.  The  20th 
section  appears  to  put  this  beyond  dispute,  for  that  section 
contemplates,  among  other  cases,  a  case  where  the  twenty  years 
had  actually  run  when  the  statute  passed,  and  in  some  of  those 
cases  the  right  to  redeem  is  saved.  In  this  case,  it  appears  that 
Baskett  took  possession  of  the  first  estate  in  1816.  He  was  a 
mortgagee  within  the  Act,  and  the  defendant,  who  is  in  the  situa- 
tion of  a  purchaser  of  that  mortgage,  is  entitled  to  the  same  benefit. 
I  think  the  right  to  redeem  was  barred  when  the  bill  was  filed, 
unless  there  had  been  an  acknowledgment  such  as  the  Act  requires. 
It  appears  to  me,  that  there  had  been  no  such  acknowledgment ; 
and,  therefore,  as  regards  the  first  estate,  that  it  is  not  now 
redeemable.  It  is  impossible  to  hold,  that  this  case  is  not  within 
the  statute,  for  the  plaintifif's  interest  is  an  equity  of  redemption, 
which  is  the  very  interest  the  statute  bars. 

The  second  property  is  admitted  to  be  redeemable.  The  question 
is  as  to  the  1401.  On  the  21st  of  October,  1825,  a  mortgage  for 
800/.  was  assigned  by  Warren  to  Finden,  who  gave  only  1401.  for 
it.  The  allegation  in  the  bill  is,  that  Finden  at  that  time  was 
acting  as  solicitor  as  well  for  the  plaintiff  as  for  Warren,  and 
Warren  having  agreed  with  the  plaintiff  to  accept  payment  of  the 
140/.  in  full  discharge  of  all  *principal  and  interest  monies,  owing  [  '85  ] 
upon  the  security,  and  the  plaintiff  being  in  want  of  money  for  that 
purpose,  Finden  advanced  to  the  plaintiff  140/.,  by  paying  the  same 
to  Warren  on  the  plaintiff's  account,  and  thereupon  the  assignment 
of  the  21st  of  October,  1825,  was  made  to  Finden,  as  trustee  for  the 
plaintiff.  The  bill  alleges  that  an  actual  agreement  was  come  to 
between  the  plaintiff  and  Warren,  Finden  having  acted  as  his  friend 
and  solicitor,  in  lending  the  money,  and  having  become  his  trustee 
in  carrying  out  the  transaction.  This  is  the  case  on  the  pleadings, 
but  the  case  relied  on  at  the  Bar  was  not  founded  upon  any  proof 
of  Finden  being  a  trustee.  It  was  argued,  that  Finden  being  at  that 
time  the  solicitor  of  the  mortgagor,  was  not  in  a  condition  to  buy 
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Batchblob  up  the  mortgage  at  a  reduced  price  for  his  own  profit.  The  two 
MiDDLBTON.  cases  might  possibly  lead  to  the  same  result,  but  different  defences 
might  be  made  to  them ;  and  the  cases  are  obviously  different. 
(His  Honour  then  stated  the  evidence  as  to  the  alleged  contract, 
remarking  that  Finden  had  not  been  examined  to  prove  the  trans- 
action, and  concluded  by  giving  the  plaintiff  the  option  of  taking 
an  inquiry  before  the  Master,  whether  it  was  agreed  between  the 
plaintiff  and  Warren  that  the  plaintiff  should  pay  140Z.  in  full,  for 
principal,  interest,  and  costs,  on  the  security  of  the  two  indentures 
of  May,  1809,  and  October,  1810;  and  whether  it  was  agreed 
between  the  plaintiff  and  Finden  that  Finden  should  be  a  trustee  of 
the  indenture  of  October,  1825,  for  the  plaintiff.) 

As  to  the  dilapidations,  I  have  looked  into  the  forms  of  the 
decrees,  and  I  cannot  find  any  distinct  form  on  that  subject.  It 
appears  to  me,  that  the  only  inquiry  can  be,  whether  the  mortgagee^ 
to  the  damage  and  injury  of  the  plaintiff,  allowed  the  buildings  to 
[  *86  ]  fall  down.  *There  must  be  liberty  to  state  special  circumstances 
as  to  both  inquiries. 

1848.  The  undertaking  with  regard  to  the  payment  into  Court  was  not 

^^•^'  fulfilled,  and  the  cause  was  ordered  to  stand  over,  with  liberty  to 
amend  by  adding  parties.  The  legatees  were  made  parties  by 
amendment,  and  disclaimed.  The  cause  was  again  set  down  for 
hearing,  and  the  decree  pronounced  on  the  former  hearing  was 
taken  without  re-arguing  the  case. 

Mr.  Toiriano  appeared  for  the  legatees. 

The  plaintiff  sued  in  found  pauperis ;  and  the  decree  gave  him 
leave  to  redeem  the  second  estate,  on  payment  of  the  principal, 
interest,  and  costs. 

Mr.  Rolt  submitted,  that  the  costs  of  so  much  of  the  bill  as 
related  to  the  first  estate,  with  respect  to  which  relief  was  refused, 
ought  not  to  be  added  to  the  costs  of  the  redemption  of  the  second 
estate.  The  second  estate  should  not  be  charged  with  more  than 
its  own  burden. 

The  Yice-Ghancellor  said,  that  the  costs  of  the  suit,  as  to  both 
properties,  must  be  added  to  the  principal  and  interest  due  upon  the 
redeemable  estate,  to  be  paid  by  the  plaintiff  in  case  of  redemption. 
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MOSLEY  V.  BAKER  (1).  i848. 

(6  Hare,  87—106;  afEd.  1  HaU  ft  Tw.  301;  3  De  G.  M.  &  G.  1032,  n.;  18     ^'*iV?9"' 
L.  J.  Ch.  467 ;  13  Jur.  817.)  _' 

The  plaintiff  became  a  member  of,  and  purchased  twelve  and  a  half  ^^^^* 

shares  in  a  building  society,  constituted  under  the  statute  6  &  7  Will.  lY.  ''  ' 

c  32,  and  the  society  advanced  a  sum  of  750/.  in  respect  of  such  shares,  AfSrmed  on 

upon  a  conveyance  of  certain  property  to  the  trustees  of  the  society  by  way  -Appeal. 

of  mortgage.    According  to  the  rules  of  the  society,  10«.  per  month  sub-  ^^^^* 

scription,  and  4#.  per  month  redemption  monies,  were  payable  on  each  '  ^' 

share,  until  a  sum  of  120/.  per  share  should  be  realized  for  the  non-  t^  . 

purchaaing  members.    On  a  bill  against  the  trustees  for  redemption :  Held,  CoTTEMRAlf 

that,  upon  the  terms  of  the  mortgage-deed  and  the  rales  of  the  society,  the  L.C. 

plaintiff  was  entitled  to  redeem  only  upon  payment  of  all  the  future  sub-  [  87  ] 
scriptions  on  his  shares  until  the  dissolution  of  the  society, — the  probable 
duration  of  the  society  to  be  ascertained  by  calculation,  and  the  future 
payments  to  be  treated  as  if  immediately  due. 

Thb  salt  was  brought  to  redeem  certain  premises  situated  at 
Hoxton,  which  under  a  deed  of  the  11th  of  April,  1845,  had  been 
conveyed  to  the  defendants,  the  trustees  of  the  Equitable  Provident 
Association  and  Savings  Fund. 

The  Equitable  Provident  Association  was  established  in  September, 
1844,  under  the  Act  for  the  regulation  of  benefit  building  societies  (i). 
The  objects  of  the  association  were  by  the  prospectus  thus  described : 
first,  to  raise  a  fund  to  lend  to  the  members  such  sums  as  they  may 
from  time  to  time  require,  to  enable  them  to  purchase  freehold  or 
leasehold  property ;  to  buy  land  for  building  purposes  ;  and  to  assist 
them  to  complete  unfinished  houses,  or  to  erect  others.  Secondly, 
to  afford  persons  who  do  not  desire  to  purchase  property  a  secure 
and  profitable  investment  for  such  sums  as  they  may  think  proper 
to  deposit,  by  monthly  payments  of  10«. ;  all  monies  thus  received 
being  lent  out  to  other  members,  on  the  security  of  the  property 
purchased  by  them.  Thirdly,  to  enable  persons  who  have  obtained 
advances,  by  way  of  mortgage  upon  their  property,  to  pay  off  such 
incumbrances,  and  to  liquidate  the  debt  to  the  association  by  easy 
monthly  payments,  so  that  at  the  termination  of  the  association 
such  members  will  find  themselves  relieved  from  a  heavy  debt, 
during  the  existence  of  which,  while  owing  to  a  private  individual, 
they  were  in  constant  dread  of  a  foreclosure  of  the  ^mortgage,  and  a  [  ^88  ] 
forced  sale  of  their  property,  a  proceeding  which  cannot  take  place 
while  the  money  is  owing  to  this  association,  so  long  as  the  mem- 
bers are  not  in  arrear  with  their  payments  six  consecutive  months. 

(1)  Harvey  y.  Municipal  Permanent  (2)  Stat.  6  &  7  Will.  IV.  c.  32  [rep. 
luveatment  Building  Society  {\%%3k)2^(^,  with  savings,  37  &  38  Yict.  c.  42; 
D.  273,  53  L.  J.  Ch.  1126, 51 L.  T.  408.      67  &  58  Vict.  c.  47], 
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M08L1ET  The  first  thirty-five  articles  of  the  society  regulated  the  appoint- 

Bakbb.  ment  and  duties  of  the  oflScers.  "  37.  Every  member  to  pay  his  or 
her  subscription  of  108.  per  share  per  month,  commencing  at  the 
first  monthly  meeting  in  October,  1844,  and  all  fines  which  may 
become  due  from  him,  until  the  objects  of  the  association  shall  be 
fully  accomplished.  Any  member  (not  having  executed  a  mortgage 
to  the  association  as  after  mentioned)  neglecting  the  payment  of  his 
subscriptions  until  the  fines  thereby  incurred  shall  equal  the  monies 
advanced  by  him  or  her,  exclusive  of  the  entrance  fees,  to  cease  to 
be  a  member  of  the  association,  and  forfeit  all  his  interest  therein. 
40.  Persons  admitted  after  the  third  monthly  meeting  to  pay  the 
monthly  subscriptions  from  the  commencement  of  the  association, 
together  with  such  further  sum  as  the  directors,  from  a  calculation 
of  profits,  shall  deem  reasonable." 

"  42.  That  at  every  general  meeting  for  advancing  to  shareholders 
the  amount  of  their  shares,  the  directors  shall  offer  for  general 
competition  one  share  or  sum  of  1202.,  at  such  premium  as  they 
may  determine,  and  the  member  who  offers  the  greatest  premium 
beyond  the  sum  so  fixed,  shall  be  declared  entitled  to  the  advance, 
and  shall  be  at  liberty  to  take  such  number  of  additional  shares  as 
the  chairman  of  the  directors  may  determine,  at  the  same  rate, 
provided  he  immediately  declares  his  intention  so  to  do,  and  pro- 
vided the  sum  to  be  advanced  upon  such  shares  shall  be  within  the 
amount  which  the  directors  shall  declare  they  have  to  dispose  of  at 
[  •s^  ]  Buch  meeting.  The  directors  shall  have  *power  to  sell  an  additional 
quarter,  half,  or  three-quarter  share  at  the  same  premium  as  the 
last  purchase,  if  required,  and  such  sale  shall  take  place  about 
half-past  eight  o'clock  in  the  evening." 

''  44.  That  every  member  who  purchases  a  share  shall  be  bound 
to  provide  a  good  and  sufficient  mortgage  of  real  property  within 
three  months  from  the  date  of  the  meeting  at  which  such  shares 
shall  have  been  so  purchased ;  and  in  default  of  his  jdoing  so,  the 
shares  so  purchased  by  him  shall  be  again  put  up  to  sale  at  the  first 
monthly  meeting  next  after  the  expiration  of  the  said  three  months, 
and  he  shall  be  liable  to  any  loss  consequent  upon  such  re-sale,  and 
in  addition  thereto  he  shall  pay  to  the  association  a  fine  of  one 
guinea  for  every  share  so  purchased  by  him,  and  again  put  up  for 
sale.  Provided,  nevertheless,  that  the  directors  may  extend  such 
period  for  an  additional  term  of  three  months,  upon  the  member 
paying  interest  at  51.  per  cent,  for  the  accommodation,  on  the  net 
sum  he  is  actually  to  receive  after  deducting  premiums  only." 
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^48.  That  when  any  member  shall  be  entitled  to  receive  the  Moslbt 
amount  of  the  value  of  his  or  her  share  or  shares,  pursuant  to  bakbb. 
rule  42,  he  or  she  shall  give  notice  to  the  manager  of  the  nature 
and  situation  of  the  property  intended  to  be  offered  as  security  for 
the  future  payments  in  respect  of  such  share  or  shares,  and  deposit 
with  him,  for  the  surveyor,  the  fee  specified  in  these  rules  for  making 
such  survey ;  and  the  manager  shall  forthwith  transmit  such  notice 
to  the  surveyor,  and  each  of  the  directors  respectively,  and  the  sur- 
veyor shall,  within  seven  days  after  the  receipt  thereof,  examine  the 
premises  mentioned  in  such  notice,  and  make  his  report  in  writing 
to  the  directors." 

''  50.  That  when  the  directors  are  satisfied  that  the  property  so  [  90  ] 
offered  is  a  sufficient  security  to  the  association,  they  shall  pay,  or 
order  to  be  paid  to  such  member,  the  sum  or  sums  of  money  which 
he  or  she  shall  be  entitled  to  receive,  on  such  member  executing  a 
mortgage  of  such  property,  as  the  solicitor  to  the  association  shall 
require,  and  depositing  the  same,  and  all  other  necessary  title-deeds 
relating  thereto,  with  the  trustees  as  a  security  to  the  association  for 
so  much  money  as  shall  be  therein  expressed  to  be  secured." 

**  58.  That  in  the  mortgage,  the  usual  covenants  for  insurance 
shall  be  inserted,  it  shall  be  specified  that  in  case  the  said  member 
shall  at  any  time  thereafter  fail,  neglect,  or  refuse,  for  six  monthly 
nights,  to  pay  all  or  any  of  his  or  her  subscriptions,  payments,  and 
redemption-money,  or  to  observe  and  perform  all  or  any  of  the 
regulations  on  his  or  her  part  respectively  to  be  paid,  observed,  and 
performed,  then  the  trustees  for  the  time  being  shall  appoint  a 
person  or  persons  to  collect  the  rents  and  profits  of  the  premises 
therein  mentioned ;  but  should  the  same  be  insufficient  to  satisfy 
the  purpose  aforesaid,  then  the  said  trustees  shall,  without  the  con- 
currence or  consent  of  such  member,  absolutely  sell  and  dispose  of 
all  or  any  part  of  the  said  premises,  either  by  public  auction  or 
private  contract,  for  the  most  money  that  can  be  had  or  gotten  for 
the  same,  and  shall  receive  the  purchase-money  arising  therefrom  ; 
and  at  such  public  sale  the  trustees,  or  one  of  them,  or  some  other 
person  to  be  appointed  by  them,  or  him,  in  writing,  shall  be  allowed 
to  buy  in  the  premises  on  behalf  of  the  association,  and  to  re-sell 
the  same  without  being  answerable  for  any  loss  to  be  occasioned  by 
Buch  re-sale,  but  that  if  any  loss  should  be  occasioned  by  such 
re-sale,  it  shall  be  borne  by  the  mortgagor ;  and  *out  of  the  money       [  *9i  ] 
to  arise  from  such  collection  of  rents  and  profits,  or  such  sale  as 
aforesaid,  the  trustees  for  the  time  being  shall,  in  the  first  place, 
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MosLET  discharge  all  costs,  charges,  and  expenses  which  may  be  incurred  on 
Baker.  account  of  such  collection  of  rents,  or  sale  or  sales,  or  in  anywise 
relating  to  the  trasts  therein  contained ;  and,  in  the  next  place, 
shall  retain  and  reimbarse  themselves  and  the  said  association,  all 
such  principal  subscriptions,  and  other  payments  as  shall  be  then 
due,  owing,  and  payable  by  such  member,  under  and  by  virtue  of 
these  rules  and  the  mortgage ;  and  the  monies  so  retained  for  the 
said  association  shall  be  immediately  placed  at  the  bankers,  to  the 
account  and  for  the  use  and  benefit  of  this  association  ;  and  they 
shall  pay  the  surplus  (if  any)  arising  from  such  sale  or  collection  of 
rents,  to  the  said  member,  or  to  such  other  person  or  persons  as  he 
or  she  shall,  by  writing  under  his  or  her  hand,  direct  or  appoint  to 
receive  the  same.  That  in  case  any  mortgagor  shall  be  himself  the 
actual  occupier  of  any  premises  mortgaged  to  this  association,  then 
and  in  such  case  the  mortgage  deed  shall  contain  a  stipulation  that 
he  shall  become  tenant  to  the  trustees,  at  a  rent  which  shall  be 
sufficient  to  cover  the  amount  of  his  yearly  payment ;  and  the 
trustees  shall  have  power  of  distress,  as  in  cases  of  landlord  and 
tenant ;  and  with  the  money  to  be  produced  by  such  collection  of 
rent,  issues,  and  profits  on  such  sale,  the  trustees  for  the  time  being 
shall,  in  the  first  place,  discharge  all  costs  and  expenses  which  may 
be  incurred  on  account  of  such  collection  of  rents,  or  sale  or  sales,  or 
in  anywise  relating  to  the  same.  And  in  the  said  mortgage  it  shall 
be  declared,  that  the  receipt  or  receipts  of  the  trustees  for  the  time 
being,  acting  under  that  deed,  shall  be  a  sufficient  discharge  and 
discharges  to  all  tenants  and  purchasers  paying  any  money  to  such 
trustees,  without  being  accountable  for  the  misapplication  or  non- 
[  *92  ]  application  thereof ;  and  that  ^the  purchaser  or  purchasers  shall  not 
be  required,  or  under  the  necessity  of  inquiring  into  the  propriety  of 
such  sale  or  sales,  or  whether  any  such  default  or  deficiency  shall 
have  taken  place.*' 

"  69.  That  any  member  having  purchased  a  share  or  shares 
shall  pay  the  sum  of  4«.  as  and  towards  the  redemption  thereof  for 
each  and  everj-  share,  and  in  proportion  for  every  fractional  part  of 
a  share,  he  or  she  may  hold  at  the  then  next  general  meeting  of 
the  association  after  receipt  thereof,  and  shall  continue  paying  the 
same  during  the  continuance  of  the  association,  at  every  succeeding 
meeting,  with  and  in  addition  to  the  monthly  subscriptions ;  and 
such  member  shall  be  liable  to  the  payment  of  one  half  of 
the  fines  for  the  non-payment  of  his  or  her  redemption  money,  per 
share,  at  the  periods  above  specified,  as  he  or  she  would  be  liable 
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to  according  to  rule  87,  for  non-payment  of  his  or  her  regular      Hoslbt 
subscriptions."  3^*-^^^ 

*'  62.  That  if  any  member  of  this  association  shall  be  desirous  of 
paying  off  and  redeeming  any  security  or  securities  which  he  or  she 
shall  have  given  to  this  association,  and  shall  give  notice  of  such 
his  or  her  desire  to  the  manager,  the  directors  shall  allow  such 
member  the  profits  of  his  share  or  shares  made  up  to  such  time, 
and  shall  make  a  deduction  of  such  profits,  and  of  the  amount  of 
subscriptions  paid  in  by  such  member,  from  the  full  amount 
expressed  to  be  secured  in  and  by  the  mortgage ;  and  the  directors 
are  hereby  authorised  and  empowered  to  receive  the  balance,  either 
in  one  payment,  or  by  such  instalments  as  the  directors  and  the 
member  shall  agree  upon ;  and  on  payment  of  the  balance,  together 
with  all  fines  due  in  respect  of  such  share  or  shares,  the  directors 
shall  authorise  the  trustees  to  deliver  all  deeds  and  other  docu- 
ments in  their  custody,  relating  to  the  mortgage  so  ^redeemed,  [*93] 
to  the  member;  and  at  his  or  her  cost  indorse  a  receipt  or 
acknowledgment  of  payment  on  such  mortgage,  according  to 
6  &  7  Wm.  IV.  c.  82." 

''65.  That  any  person  who  shall  be  desirous  of  withdrawing 

from  this  association  any  share  or  shares  which  shall  not  have 

been  purchased  according  to  rule  42,  shall  be  allowed  to  do  so  on 

giving  one  month's  previous  notice  in  writing  of  such  his  or  her 

intention  to  the  manager  at  any  general  meeting  of  the  association, 

and  the  money  subscribed  in  respect  of  such  share  or  shares  shall 

be  repaid  to  such  member,  subject  only  to  the  forfeitures  next 

hereafter  mentioned ;   that  is  to  say,  if  application  to  withdraw 

shall  be  made  within  the  first  year  from  the  first  meeting  thereof, 

a  forfeiture  of  one  guinea  per  share,  in  addition  to  the  entrance  fee ; 

if  within  the  second  year  from  the  said  first  meeting,  a  forfeiture  of 

10s.  6d.  per  share,  in  addition  to  the  entrance  fee;,  that  if  the 

application  to  withdraw  be  made  within  the  third  or  fourth  year 

from  the  holding  of  the  said  first  meeting,  he  shall  take  out  the 

net  amount  of  subscriptions  paid,  exclusive  of  entrance  fee  only; 

that  if  the  application  to  withdraw  any  such  share  or  shares  shall 

be  made  within  the  fifth,  or  any  subsequent  year  from  the  holding 

of  such  first  meeting,  the  directors  are  hereby  empowered  to  allow 

the  members  so  desirous  of  withdrawing,  out  of  the  profits  which 

the  association  shall  have  realised,  such  bonus  for  the  withdrawal 

of  each  share  as  they  shall  from  time  to  time  determine." 

*'  108.  That  when  the  amount  or  value  of  120^.  shall  have  been 


I  1848.     CH.     6  HARE,  98—95.  [r.r. 

MosLBT      realised  for  each  share,  after  all  expenses  and  liabilities  of  this 

Bakeb.  association  have  been  fully  paid  and  satisfied,  the  accoants  shall  be 
finally  audited,  printed,  and  sent  to  each  member,  in  manner 
hereinbefore  mentioned,  and  this  association  shall  terminate,  and 

[  *9i  ]  the  trustees  *shall,  upon  the  authority  in  writing  of  the  directors, 
signed  by  the  chairman  and  attested  by  the  manager,  deliver  up  to 
each  member,  or  his  or  her  legal  representatives,  the  title  deeds 
and  other  documents  which  shall  have  been  deposited  with 
them  by  such  member,  as  a  security  to  this  association,  and 
shall  and  will,  at  his,  her,  or  their  request  and  expense,  indorse 
on  his  or  her  mortgage  and  security  a  receipt  for  all  the  monies 
intended  to  be  secured  thereby,  pursuant  to  the  6  &  7  Will.  IV. 
c.  32,  s.  5."      • 

The  plaintiff,  in  1845,  with  the  view  of  obtaining  an  advance  of 
money  to  erect  some  houses  on  the  land  at  Hoxton,  became  a 
member  of,  and  subscribed  for  twelve  and  a  half  shares  in  the 
association,  by  becoming  a  purchaser  of  that  number  of  shares  in 
the  manner  prescribed  by  the  42nd  article,  and  the  premises  at 
Hoxton  and  in  the  Edgeware  Boad  were  accepted  by  the  association 
as  a  mortgage,  in  conformity  with  the  44th  article. 

The  mortgage-deed,  dated  the  11th  of  April,  1845,  recited  the 
title  of  the  plaintiff  to  the  premises,  the  institution  of  the  associa- 
tion, and  that  the  shares,  on  being  realised,  would  amount  to  1201. 
each ;  that  the  plaintiff  had  become  entitled  to  twelve  and  a  half 
shares,  and  was,  according  to  the  rules  of  the  association,  entitled 
to  receive  out  of  the  funds  thereof  750^,  in  respect  of  the  said 
shares ;  and  that,  for  securing  the  due  and  regular  payments  of  the 
subscriptions,  redemption  fee,  and  other  monies  which  should 
become  payable  by  the  plaintiff,  in  respect  of  his  shares,  it  had  been 
agreed  that  the  said  premises  should  be  assigned  and  demised  to 
the  defendants,  the  trustees  of  the  association,  upon  the  trusts 
thereinafter  declared ;  and  in  consideration  of  the  sum  of  750^,  the 
parties  thereto  of  the  first  and  second  part  assigned  and  transferred 

[  *95  ]  the  messuages  and  premises  to  "^the  trustees  of  the  association  for 
the  residue  of  the  terms  therein  mentioned,  upon  trust,  if  the 
plaintiff,  his  heirs,  executors,  &c.,  should  from  time  to  time  duly 
pay,  observe,  and  perform  all  the  subscriptions,  payments,  redemp- 
tion money,  and  regulations,  on  his  and  their  part  to  be  paid, 
observed,  and  performed,  according  to  the  articles  of  the  associa- 
tion, in  respect  of  the  said  twelve  and  a  half  shares,  to  permit  the 
plaintiff,  his  heirs,  executors,  &c.,   to  hold  and  enjoy  the  said 
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premises,  and  receive  the  rents  and  profits  thereof,  for  his  and  their  Moslbt 
own  benefit.  Bat  if  the  plaintiff  should  fail,  neglect,  or  refuse,  for  bakbb. 
six  monthly  meetings,  to  make  and  pay  all  or  any  of  the  subscrip- 
tions, payments,  and  redemption-monies,  to  observe  and  perform  all 
or  any  other  regulations  on  his  or  their  parts  to  be  paid,  observed, 
and  performed,  or  should  not  keep  the  premises  in  good  repair,  pay 
the  rent,  and  perform  the  covenants  in  the  lease  on  which  they 
were  held,  and  insure  the  premises  from  fire,  or  if  he  should  become 
bankrupt  or  insolvent,  then  in  any  or  either  of  such  cases  the 
trustees  of  the  association  should  appoint  a  collector  of  the  rents, 
and  thereout  pay,  satisfy,  and  effect  all  the  said  purposes ;  and,  if 
the  rents  should  be  insufficient  for  such  purposes,  upon  trust  to  sell 
the  said  premises,  and  out  of  the  monies  to  arise  from  such  rents 
and  profits  or  sale,  in  the  first  place  to  retain  and  pay  the  expenses 
incorred  in  the  execution  of  the  trust,  and  then  to  retain  for  the 
association  all  such  subscriptions  and  other  payments  as  should  be 
then,  and  should  thereafter  become,  due,  and  owing,  and  payable, 
in  respect  of  the  said  shares,  by  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  calculating  the  probable  duration  of  the  said 
association,  it  being  thereby  declared  and  agreed  that,  in  case  such 
sale  as  aforesaid  should  take  place,  all  monies  which  should  at  any 
time  afterwards  become  due  in  respect  of  the  said  shares  should  be 
considered  as  due  at  the  time  of  such  sale,  and  that  the  same 
should  be  *fully  deducted  and  paid  out  of  the  monies  raised  by  [  *96  ] 
virtue  of  the  said  powers  or  trusts,  and  that  the  trustees  or  directors 
of  the  association  should  calculate  the  amount  accordingly ;  and 
upon  trust  to  pay  the  surplus  money,  if  any,  to  arise  from  such 
sale  and  rents  as  aforesaid,  to  the  plaintiff,  his  heirs,  executors, 
administrators,  and  assigns. 

The  plaintiff  fell  into  arrear  in  respect  of  his  monthly  subscrip- 
tions, and  the  trustees  exercised  their  power  of  sale  as  to  part  of 
the  property  comprised  in  the  security.  The  plaintiff,  on  the  30th 
of  April,  1847,  tendered  to  the  trustees  6901.,  the  sum  which  he 
calculated  to  remain  due  in  respect  of  the  mortgage,  but  this  sum 
the  trustees  refused  to  receive,  except  as  a  payment  upon  account. 
The  plaintiff  also  offered  to  pay,  in  addition,  the  costs  of  the 
solicitor  of  the  association.  The  bill,  which  was  filed  in  May, 
1847,  prayed  that  an  account  might  be  taken  of  what  was  due  to 
the  defendants,  as  such  trustees,  on  the  mortgage  security,  and  that 
it  might  be  declared  that,  in  taking  such  account,  the  plaintiff 
should  not  be  charged  with  any  sums  for    redemption-monies, 
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MosLinr  subscriptions,  fines,  or  other  payments  on  the  said  shares,  accruing 
Bakeb.  after  the  tender, — the  plaintiff  confirming  the  sale  which  had 
been  made,  and  paying  what  should  be  found  due  from  him- 
And  that,  upon  such  payment,  the  defendants  might  deliver  up 
to  the  plaintiff  the  deeds,  and  indorse  an  acknowledgment  or 
receipt  on  the  mortgage  security,  according  to  the  62nd  rule,  or 
execute  such  deeds  as  might  be  necessary  to  re-invest  the  premises 
in  the  plaintiff. 

The  answer  of  the  trustees  denied  the  title  of  the  plaintiff  to 
redeem  the  mortgaged  property,  except  upon  payment  of  all  the 
future  subscriptions ;  and  said  that  the  amount  of  such  subscrip- 
[  ^97  ]  tions  must  be  ascertained  on  the  *same  principle  as  the  mortgage- 
deed  directed  in  cases  where  the  mortgaged  premises  were  sold  by 
the  association  owing  to  the  default  of  the  mortgagor. 

Mr.  Roll  and  Mr.  Prior,  for  the  plaintiff,  principally  relied  on 
the  62nd  section  of  the  articles,  in  which  the  terms  of  redemption 
are  expressed  to  be,  that  the  profits  of  the  share  up  to  the  time  of 
redemption,  and  the  amount  of  subscriptions  paid  in  by  the  member, 
are  to  be  deducted  from  the  full  amount  expressed  to  be  secured  by 
the  mortgage,  and,  upon  payment  of  the  balance,  the  deeds  are  to 
be  delivered  up.  They  contended  that  this  clause  of  the  articles 
was  not  reconcileable  with  the  claim  of  the  society,  that  the  pay- 
ment of  the  subscriptions  must  be  continued  until  the  dissolution  of 
the  society.  As  an  association  formed  under  the  statute,  they  must 
adhere  to  the  regulations  which  gave  them  the  benefit  of  the  statute. 
Departing  from  the  provisions  of  its  constitution,  the  contract  of  a 
building  society  might  become  usurious,  and  illegal.  The  mortgage- 
deed  in  this  case  would  be  clearly  tainted  with  usury,  unless  it  were 
protected  by  the  statute. 

They  asked  for  such  a  declaration  or  direction  to  the  Master,  as 
to  the  principle  upon  which  the  account  was  to  be  taken,  as  would 
obviate  the  expense  of  determining  that  question  upon  exceptions, 
and  of  then  going  a  second  time  before  the  Master. 

Mr.  liomilly  and  Mr.  Beavan,  for  the  trustees  of  the  association, 
insisted,  that  the  plain  meaning  of  the  rules  of  the  association  was, 
that  a  party  who  became  a  purchasing  member,  by  that  means 
received  the  amount  of  his  share  immediately,  without  waiting  for 
the  termination  of  the  society ;  he,  in  fact,  discounted  his  share, 
L  •OS  ]  *and  thereby  incurred  the  obligation  of  continuing  a  member,  or,  at 
least,  of  continuing  to  pay  his  subscriptions  so  long  as  the  society 


?0L.  LXX^Ti.]         1848.     CH.     6  HARE,  98—99.  85 

should  endure,  or  so  long  as,  according  to  the  then  state  of  its      Mosley 
fands,  its  probable  duration  might  by  calculation  be  ascertained.       bakbu. 
This  contract  was  distinctly  shown  by  the  terms  of  the  mortgage- 
deed.     ♦     ♦     * 

The  Vicb-Chancbllob  : 

The  plaintiff  is  the  owner  of  twelve  and  a  half  shares  in  ''  The 
Equitable  Provident  Association  and  Savings  Fund,"  established 
on  the  6th  September,  1844,  under  the  statute  6  &  7  Will.  IV.  c.  82, 
intituled  *'  An  Act  for  the  Registration  of  Benefit  Building  Societies." 
The  first  three  defendants  are  the  trustees  of  the  society,  and 
represent  the  society  upon  the  record.  Ann  Mosley,  the  remaining 
defendant,  is  the  plaintiff's  wife,  and  is  made  a  defendant  in  respect 
of  an  interest  she  has  in  the  property  comprised  in  the  mortgage  in 
question. 

The  bill  is  for  the  redemption  of  the  mortgage  executed  by  the 
plaintiff  to  the  trustees,  in  April,  1845 ;  and  the  only  question  is, 
as  to  the  principle  upon  which  the  mortgage  account  is  to  be  taken. 
This,  it  is  conceded,  "^must  depend  upon  the  construction  of  the  [  *99  ] 
mortgage-deed,  affected  or  not  (as  the  case  may  be)  by  the  articles 
of  the  association  to  which,  for  some  purposes,  the  deed  refers. 

The  plaintiff  has  contended,  that,  in  taking  the  account,  he  is  to 
be  charged  with  the  capital  monies,  IbOL,  advanced,  and  also  with 
certain  fines  to  which  he  has  become  liable  to  the  society,  and  is  to 
have  credit  for  all  the  monthly  subscriptions  of  lO^.  and  monthly 
sums  of  4s.,  which,  under  name  of  redemption-monies,  he  has 
paid  since  the  advance ;  and  that,  upon  payment  by  him  to  the 
association  of  the  balance  due  upon  the  account  so  stated,  he  is 
entitled  to  redeem  the  mortgage.  The  trustees  have  contended, 
that  the  plaintiff  is  a  shareholder  who  has  received  the  value  of  his 
shares  in  advance,  and  is  bound  to  continue  his  monthly  payments 
so  long  as  those  who  have  yet  to  receive  their  shares  shall  be  bound 
to  pay  them;  and  (applying  this  to  the  mortgage)  that,  by  the 
terms  of  the  mortgage-deed,  the  mortgage  was  to  be  paid  by  monthly 
payments  of  10«.  each,  by  way  of  subscription,  on  the  plaintiff's 
twelve  and  a  half  shares,  and  further  monthly  payments  of  4«.  each, 
under  the  name  of  redemption-monies ;  that  such  payments  were  to 
continue  until  the  dissolution  of  the  society,  which  was  to  take  place 
as  soon  as,  by  its  operations,  the  shares  should  be  of  the  value  of 
1201.  each ;  and  that  the  plaintiff  is  entitled  to  redeem  the  mort* 
gage  only  upon  payment  of  the  future  monthly  subscriptions  and 
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MosLKY      redemption-monies.     Some  farther  claims  are  made  on  behalf  of 

bakkb.  the  association ;  but  these  do  not  affect  the  question  in  dispute 
between  the  parties,  and  may,  therefore,  be  excluded  from  con- 
sideration. I  shall,  for  the  same  reason,  exclude  from  consideration 
any  question  with  respect  to  profits,  for  the  disposal  of  which  some 
provision  is  made  in  the  articles. 

[  100  ]  Now,  if  the  matter  in  dispute  is  to  be  settled  by  what  appears 

upon  the  mortgage-deed,  that  is,  if  there  be  nothing  in  the  articles 
of  the  association  which,  by  reference  in  the  mortgage-deed,  affects 
its  construction,  it  is  clear,  in  my  apprehension,  that  the  claim  of 
the  association  is  well  founded.  I  have  read  the  articles,  and, 
although  the  language  in  which  the  clauses  bearing  upon  the 
matters  in  question  are  expressed  do  not  in  all  respects  appear  to 
contemplate  a  mortgage  in  the  form  of  that  which  plaintiff  seeks  to 
redeem,  there  is  nothing  in  the  62nd  clause,  or  any  other,  which,  as 
I  understand  them,  is  inconsistent  with  such  a  contract  as  I  suppose 
the  plaintiff  to  have  made  by  the  mortgage-deed.  And  if  (as  I  think 
is  the  case)  the  construction  of  the  mortgage-deed  is  free  from 
ambiguity,  it  cannot  be  invalidated,  nor  can  its  effect  be  controlled, 
by  any  ambiguous  expressions  in  the  articles  of  the  association. 

The  facts  necessary  to  explain  the  transaction  are  these:  The 
object  of  the  association  was  to  raise  a  fund  by  monthly  subscrip- 
tions for  the  purpose  of  being  lent  upon  security  to  such  of  the 
members  of  the  association  (not  to  strangers)  as  should  be  desirous 
of  borrowing  money;  and  these  operations  were  to  be  continued 
until,  by  the  monthly  payments  of  the  members,  and  the  profits  of 
the  association,  the  value  of  each  share  should  amount  to  120/. 
The  monthly  subscription  of  the  non-borrowing  members  was  to  be 
10s.  per  share,  and  with  this  and  the  subscriptions  and  payments 
of  the  borrowing  members,  and  certain  fines,  it  was  calculated  or 
expected  that  the  value  of  the  shares  would  amount  to  120/.  in 
something  less  than  ten  years.  When  this  was  accomplished,  the 
funds  were  to  be  divided  amongst  the  shareholders,  and  the  asso- 
ciation was  to  be  dissolved.  Whether  the  calculations  of  the 
association  were  accurate,  or  their  expectations  justified  by  them, 

[  •loi  J  or  whether  the  *bargain  was  provident,  is  not  now  the  question. 
The  bill  asks  for  the  execution  of  the  mortgage-contract,  and  does 
not  impeach  it  on  any  ground,  whether  of  illegality  or  imprac- 
ticability ;  and  the  only  question  before  me,  upon  these  pleadings, 
is,  what  was  the  contract  between  the  association  and  the  plaintiff 
as  a  borrowing  member  ? 
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Now,  the  principle  apon  which  the  association  appears  to  have  Moslby 
proceeded  in  making  advances  to  its  members,  as  shown  by  the  bakies. 
42nd  and  subsequent  articles,  was  not  that  of  a  simple  loan  to  a 
stranger  upon  a  security.  No  one  could  be  a  borrower  except  a 
shareholder,  and  the  loan  to  him  was  to  be  effected  by  paying  him 
the  present  value  of  his  share  in  advance,  that  is,  the  present  value 
of  a  share  which  was  treated  as  worth  120Z.  at  a  future  time.  In 
applying  this  principle  the  following  course  was  pursued:  It  was 
taken  for  granted  that  120Z.  would  be  the  value  of  each  share  at  the 
time  appointed;  the  monthly  subscription  of  lOs.  on  each  share, 
payable  by  non-borrowing  members,  was  fixed ;  the  same  monthly 
subscription,  and,  by  sect.  59,  a  further  monthly  payment  of  4«. 
per  share,  (under  the  name  of  redemption-monies),  by  borrowing 
members,  were  also  fixed ;  as  were  the  fines  payable  by  each  class 
of  members  in  case  of  default  in  paying  the  sums  to  which  they 
were  liable.  In  this  state  of  things,  the  transaction  being  between 
the  members  of  the  association  inter  se,  every  thing  material  being 
fixed  or  agreed  upon,  and  the  association  having,  by  its  directors, 
ascertained  they  had  a  fund  to  dispose  of,  the  directors  offered  one 
share,  or  sum  of  120/.,  for  competition  amongst  all  members  desirous 
of  borrowing,  at  such  premium  as  the  directors  thought  fit ;  and 
the  member  who  offered  the  greatest  price  above  the  sum  so  fixed 
was  to  have  the  advance,  and  also  such  additional  shares  as  the 
chairman  of  thedirectors  should  determine,  within  the  amount  *  which  [  *102  ] 
the  directors  should  declare  they  had  to  dispose  of  at  such  meeting. 

(His  Honour  read  the  clauses  42  and  48.) 

Bearing  these  things  in  mind,  and  that  the  question  is,  whether 
the  plaintiff,  having  at  the  time  and  in  consideration  of  the  advance 
become  a  shareholder  in  the  association,  and  received  the  value  of 
his  share  in  advance,  is  not  bound  to  continue  his  monthly  pay- 
ments until  the  other  shareholders  (continuing  their  subscriptions 
also)  shall  have  received  the  value  of  their  shares  also, — that  is, 
during  the  continuance  of  the  association ;  or  whether  the  plaintiff 
has  a  right  to  treat  the  advance  to  him  as  a  mere  loan  to  a  stranger 
who  has  paid  certain  instalments  towards  satisfaction  of  his  debt. 
Bearing  (I  say)  these  things  in  mind,  the  deed  itself  will  be  easily 
understood. 

(His  Honour  stated  the  material  parts  of  the  mortgage-deed.) 

Is  there,  then,  anything  in  the  articles  of  the  association  to 
invalidate  or  alter  the  effect  of  the  deed,  as  mere  matter  of  con- 
struction ?    The  circumstance  that  the  association  had  an  option, 
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MoBLET  under  clause  58,  to  sell  the  property  in  case  of  the  plaintiff's 
bakbb.  default,  will  not  alter  this  question.  It  was  an  option  which  they 
might  exercise  or  decline.  But  the  clause  is  manifestly  so  inac- 
curate, that  it  cannot  furnish,  by  implication,  an  inference  from 
which  to  conclude,  that  the  deed  that  is  free  from  ambiguity,  and 
consistent  with  the  articles,  does  not  express  what  the  parties 
intended.  The  clause  strictly  admits  of  interpretation  in  conformity 
with  the  deed.  If  there  was  any  doubt  upon  this  (which  there  is 
not),  the  suit  should  have  been  to  impeach  or  correct  the  deed, 
[  ♦103  ]  which  the  pleadings  do  not  seek  to  do.  Nor  *does  the  bill  suggest 
any  difficulty  in  ascertaining  the  futm*e  duration  of  the  society,  so 
that  the  amount  of  the  payments  may  be  settled.  I  cannot,  in  such 
a  case,  treat  the  deed  as  invalid  for  any  purpose  within  the  con- 
tract, or  consider  its  construction  as  altered  by  the  terms  of  the 
articles.  It  is  not  necessary  to  remark  upon  all  the  articles  which 
may  be  the  subject  of  comment ;  but  I  may  observe  that  the  59th 
and  the  65th  clauses  tend  to  support  the  claim  upon  which  the 
defendants  insist.  The  non-purchasing  members  liave  power  to 
retire  from  the  association,  but  there  is  no  corresponding  right 
reserved  to  the  purchasing  members. 

It  was  said,  however,  that  the  case  made  by  the  association  was 
objectionable  in  itself.  It  was  admitted  that  the  right  of  the 
plaintiff  to  make  for  himself  such  a  contract  as  he  pleased  could 
not  be  disputed  ;  but  it  was  said  that  the  contract,  as  insisted  upon 
by  the  association,  was  of  such  a  character  that  the  Court  would 
not  give  effect  to  it.  I  cannot  take  that  view  of  the  case.  To  me 
it  appears  that  every  shareholder,  whether  purchasing  or  non- 
purchasing,  must,  prima  facie y  stand  in  the  same  position, — must  be 
liable  to  pay  all  the  future  contributions  until  the  association 
terminated ;  and  that  the  position  of  the  two  classes  of  members 
must  be  and  continue  in  this  respect  the  same,  whether  he  receives 
the  value  of  his  share  before,  or  awaits  the  receipt  of  it  at,  the 
termination  of  the  association. 

The  advance,  as  I  have  said,  was  not  a  mere  loan  to  a  stranger 
out  of  the  funds  of  the  society,  it  was  an  advance,  at  its  then 
present  or  conventional  value,  of  the  value  of  the  plaintiff's  interest 
in  the  shares  he  held,  at  the  termination  of  the  association.  He 
was  therefore  in  the  position  of  a  member  who  had  received  by 
anticipation  the  120Z.  which  the  non-purchasing  members  were  not 
[  *104  ]  to  receive  until  the  termination  of  the  association.  *In  other 
respects, — or  at  least  in  one  important  respect, — the  position  of  the 
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two  classes  of  members  was  the  same.  Each  had  to  pay  (according  Mobut 
to  the  rules  of  the  association)  the  price  of  his  shares,  so  far  as  the  bakkr. 
future  monthly  payments  were  concerned.  And  if  the  transaction 
were  left  to  work  itself  out  in  a  regular  course,  there  can  be  no 
doubt  that  the  plaintiff  was  as  much  bound  to  pay  his  future 
monthly  payments  as  any  non-purchasing  member.  The  circum- 
stance that  he  had  discounted  his  share  and  received  its  value  in 
advance  would  not  alter  his  liability  in  this  respect.  He  is  a 
purchaser  of  shares  who  has  received  the  value  of  his  shares,  but 
whose  purchase-money  is  unpaid.  It  is  not  in  dispute  that  the 
plaintiff  might  claim  the  privilege  of  settling  his  account  with  the 
association  in  that  way,  and  that  the  association  could  not  (unless 
the  plaintiff  were  in  default)  make  any  demand  upon  him,  except  in 
respect  of  his  monthly  contributions.  The  question  is,  whether  the 
association  had  not  a  corresponding  right  to  say  that  the  transaction 
should  be  worked  out  in  the  same  way. 

The  plaintiff,  in  fact,  by  what  he  now  asks,  insists  upon  a  right 
to  rescind  the  transaction  which  made  him  a  shareholder,  and  to  be 
as  it  were  a  stranger  to  the  association  from  the  beginning.  This 
it  is  not  open  to  him  to  do.  I  desire  it,  however,  to  be  understood, 
that  I  proceed  upon  the  stringent  words  of  the  deed,  and  the 
insufficiency  of  anything  in  the  articles  to  affect  its  construction. 

On  the  minutes  of  the  order  a  question  arose,  whether  upon 
taking  the  account  of  the  future  subscriptions  to  be  paid  by  the 
plaintiff,  the  amount  was  to  be  ascertained  by  mere  addition  of  the 
sums,  or  by  determining  the  present  value  of  the  future  payments. 

The  Vicb-Chancbllor:  ^tLl^- 

My  decision  upon  the  principle  upon  which  the  account  in  this  C  ^^^  3 
case  ought  to  be  taken  was  in  favour  of  the  claim  of  the  association. 
I  so  decided  upon  the  construction  of  the  mortgage-deed.  And  in 
order  that  the  plaintiff  might  have  a  ground  of  immediate  appeal, 
I  proposed  to  insert  in  the  decree  a  direction  to  the  Master  to 
ascertain  the  amount  of  the  plaintiff's  present  liability  in  respect  of 
future  payments  under  the  mortgage-deed.  This  has  given  rise  to 
a  new  question  which  had  not  before  been  adverted  to.  Is  the 
Master,  in  ascertaining  such  present  liability,  to  charge  the  plaintiff 
with  the  present  value  of  his  future  monthly  contributions,  or  with 
their  actual  amounts  as  if  the  same  were  now  due  ? 

At  ^the  time  of  expressing  my  opinion  upon  the  principal  casoi 
I  suggested    (what  appeared  to   me)    objections   to   the   contract 
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MoBLBT  contained  in  the  mortgage-deed,  and  others  have  since  occurred  to 
Bakkb.  nie.  My  observations  upon  that  subject,  however,  must  not  be  pressed 
too  far.  To  some  extent  all  other  shareholders  will  suffer  from 
miscalculations  and  losses  as  well  as  the  purchasing  shareholder. 
To  some  extent  he  is  only  in  the  position  of  a  partner  who 
participates  in  the  losses  which  happen  to  the  whole  concern. 
But  as  I  cannot  but  think  that  a  contract  like  that  contained  in  the 
mortgage-deed  is  not  free  from  observation,  I  must  repeat  what  I 
before  stated,  that  in  the  decision  I  have  already  pronounced,  I 
have  proceeded  exclusively  upon  the  mortgage-deed.  If  the  articles 
to  which  the  deed  refers  had  been  inconsistent  with  the  deed,  I 
might  have  been  bound  to  consider  whether  the  deed  was  authorised 
by  the  articles,  or  to  have  modified  the  language  of  the  deed  in 
construction,  with  reference  to  the  language  of  the  articles  to  which 
[  *ioc  ]  the  deed  refers.  But  *being  satisfied  that  there  was  no  incon- 
sistency, I  held  myself  bound  to  look  to  the  deed  as  evidence  of  the 
rights  of  the  parties.  I  shall  pursue  the  same  course  for  the 
purpose  now  before  me.  What  then  is  the  principle  upon  which  in 
the  abstract  a  mortgagor  is  entitled  to  redeem  his  security  ?  Is  it 
not  that  of  paying  **  the  full  amount  of  what  is  secured  by  the 
mortgage," — the  very  words  of  the  62nd  clause  in  the  articles. 
What,  then,  is  the  full  amount  secured  by  the  mortgage  in  the 
present  case  ?  The  principle  of  my  decision  is,  that  the  plaintiff  is 
a  shareholder  who  has  received  in  advance  the  present  value  of  his 
share,  which  (value  of  their  shares)  non-purchasing  shareholders 
will  not  receive  until  1202.  each  has  been  realised.  His  future 
monthly  payments  constitute  the  purchase-money  which  he  is  to 
pay  for  what  he  has  received ;  and  those  payments  are  therefore 
the  amount  which  the  mortgage  was  created  for  the  purpose  of 
securing.  That  alone,  however,  would  leave  the  present  question 
open.  But  in  the  deed  I  find  a  clause  which  decides  what  in  fact 
the  rights  of  the  parties  are,  in  the  case  of  realising  (not  indeed  by 
foreclosure,  for  that  would  decide  the  very  point)  by  sale  the 
amount  secured.  (His  Honour  read  the  clause  in  the  mortgage-deed, 
providing  that  the  monies  which  should  at  any  time  afterwards 
become  due  should  be  considered  as  due  at  the  time  of  sale  (i).) 
I  do  not  think  that  the  right  would  be  different  in  case  of  redemp- 
tion, and  I  must  therefore  direct  the  account  to  be  taken  of  what  is 
due  to  the  defendants,  in  respect  of  the  future  subsciptions  and 
payments,  according  to  the  terms  of  the  mortgage-deed. 

(1)  Sujmi,  p.  33. 
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[The  plaintiff  appealed  from  this  decision,  which  was  affirmed  Moslet 
by  the  Lord  Chancellor,  as  reported  in  1  H.  &  T.  801,  by  the  bakbr. 
following  judgment :] 

Thb  Lord  Chancellor  :  1848. 

Dee.U. 

The  decree  in  this  case  directs  a  redemption,  which  is  not  objected  i849. 
to  by  the  defendants.  There  is  not  in  the  mortgage-deed  any  •^«»»|J0. 
provision  for  redemption  ;  the  terms,  therefore,  on  which  it  ought  [  i  H.  &  T. 
to  take  place,  are  to  be  collected  from  other  sources.  I  have  no  ^**  ^ 
doubt  of  the  correctness  of  Vice-Chancellor  Wioram's  construction 
of  it.  The  error  of  the  plaintiff  seems  to  arise  from  the  supposition, 
that  the  mortgage  was  to  secure  to  the  Company  the  sum  advanced 
to  him ;  but  such  is  not  the  case.  The  sum  advanced  was  only  in 
anticipation  of  the  value  of  the  shares  on  winding  up  the  affairs  of 
the  Company ;  and  the  mortgage,  which  is  to  secure  the  payments 
which  the  Company  stipulated  for,  is  the  consideration  for  such 
shares,  and  constitutes  part  of  the  fund  out  of  which  the  value  of 
such  shares  was  ultimately  to  be  taken.  The  recital  and  provisions 
of  the  deed  are  not  capable  of  any  other  construction.  But  the 
part  most  applicable  to  the  ^present  case — the  provision  for  selling  [  *306  ] 
the  property — is  most  conclusive.  For,  contemplating  the  event  of 
the  plaintiff  not  making  the  monthly  and  other  payments,  it  gives 
the  Company  the  power  of  selling  the  property ;  the  proceeds  of 
which  they  are  to  retain  in  respect  of  all  such  subscriptions  and 
other  payments  as  should  be  then,  and  should  thereafter,  become 
due  and  owing  and  payable  in  respect  of  such  shares,  calculating 
the  probable  duration  of  such  association  ;  it  being  agreed,  that,  in 
case  such  sale  should  take  place,  all  monies  which  should  at  any 
time  afterwards  become  due  in  respect  of  the  said  shares,  should  be 
considered  as  due  at  the  time  of  such  sale,  and  that  the  same  should 
be  fully  deducted  and  paid  out  of  the  monies  received,  and  the 
amount  should  be  calculated  accordingly. 

It  is  obvious,  there  not  being  any  stipulated  terms  for  redemp- 
tion, that  the  plaintiff  cannot  be  entitled  to  redeem  on  terms  less 
beneficial  to  the  association  than  those  stipulated  for  in  the  powers 
reserved  to  themselves  for  selling — powers  which  are  not  departed 
from  by  the  decree  for  redemption.  These,  therefore,  are  the  terms 
binding  upon  the  parties ;  and  of  this  construction  there  cannot  be 
any  doubt. 

But,  then,  it  is  said,  such  terms  are  different  from  the  rules  and 
regulations  of  the  Association.    To  this  there  are  two  answers: 
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MosLRT  first,  there  is  no  sach  difference ;  secondly,  if  there  were,  the  deed 
Bakbb.  alone  constitutes  the  contract  between  the  parties,  upon  which  the 
plaintiff  rests  his  case,  not  seeking  to  have  it  altered,  but  confirmed. 
This  excludes  the  necessity  of  inquiring  into  the  first  objection.  I 
cannot,  however,  but  observe,  that  I  have  not  been  able  to  discover 
any  such  departure  in  the  deed  from  the  provisions  of  the  rules  and 
regulations  as  has  been  suggested.  The  87th  rule  provides  for 
monthly  payments ;  the  59th,  for  other  payments,  "  until  the 
[  •307  ]  objects  of  the  association  *8hall  have  been  fully  accomplished." 
The  48th  rule,  on  which  security  is  to  be  given,  is  described  as  a 
security  "  for  the  future  payments  in  respect  of  such  share  or 
shares.'*  The  58th  rule  is  inaccurate  and  obscure;  it  relates  to 
the  power  of  sale  to  be  inserted  in  the  mortgage,  and  not  to 
redemption ;  and  it  provides,  that,  from  the  sale,  the  association 
shall  retain  all  such  principal  subscriptions  and  other  payments  as 
shall  be  then  due,  owing,  and  payable,  under  and  by  virtue  of  the 
rules  and  the  mortgage.  Now,  the  money  advanced  is  not  due  nor 
payable  by  the  party  receiving  it,  but  the  subscrii)tions  are  payable 
during  the  continuance  of  the  association.  The  security  taken  is 
to  secure  such  payments.  Subscriptions  "  then  due  "  cannot  mean 
subscriptions  actually  become  due  in  point  of  time ;  for,  if  so,  the 
shareholder,  having  received  the  whole  estimated  value  of  the 
shares,  would  be  entitled  to  have  the  property  restored  to  him, 
deducting  only  those  subscriptions  the  time  for  payment  whereof 
has  actually  arrived.  The  62nd  rule  is  directly  applicable  to  the 
present  case,  since  it  relates  to  an  application  for  the  redemption  of 
the  mortgage ;  and  it  is  quite  conclusive,  for  it  provides  that,  upon 
redemption,  the  shareholder  shall  have  the  amount  of  his  share  of 
the  profits,  and  the  subscriptions  paid,  deducted  from  the  full 
amount  expressed  to  be  secured  in  and  by  such  mortgage ;  but  the 
48th  rule  directs  security  for  the  future  payments  in  respect  of  such 
share  or  shares,  not  for  the  money  advanced. 

I  am  therefore  of  opinion,  that  the  mortgage-deed,  if  that  were 
material  to  the  case,  does  not  depart  from  the  rules  and  regula- 
tions; and,  on  that  principle,  the  decree  is  right.  The  future 
payments  are  to  be  taken  at  their  full  value,  and  the  decree  as  to 
costs  is  correct.     The  appeal  must  be  dismissed,  with  costs. 


voT..  Lxxvii.]        1847.     CH.     6  HARE,  110—111.  48 

MATTHEW   V.   BOWLER.  mi. 

(6  Hare,  1 1 0—1 1 1 ;  S.  0.  (nom.  MaUhew$  v.  Bowler)  16  L.  J.  Ch.  239 ;  1 1  Jur.  297.)        ^^^^ 

Sale  and  assignment  of  a  life  interest  in  leaseholds  in  consideration  of  a       ^J?^"' 
weekly  sum,  to  be  paid  to  the  vendor,  during  her  life,  with  a  covenant  by  ''  ' 

the  purchaser,  for  himself,  his  heirs,  executors,  and  administrators,  to  make   l  ^  Hare,  110  J 
the  weekly  payment  to  the  vendor,  and  to  repair  and  insure  the  premises, 
and  otherwise  perform  the  covenants  in  the  lease :  Held,  that  the  vendor 
was  entitled  to  a  Uen  on  the  life  interest  in  the  leaseholds,  which  was  the 
subject  of  the  assignment,  for  the  weekly  payment. 

The  plaintiff,  who  was  entitled  for  her  life  to  certain  improved  rents, 
arising  out  of  leasehold  tenements,  assigned  her  life  interest,  by  an 
indenture  dated  in  January,  1832,  to  the  defendant,  his  executors, 
administrators,  and  assigns,  absolutely,  in  consideration  of  15«.  per 
week  during  her  life,  secured  to  be  paid  to  the  plaintiff;  and  the 
defendant,  for  himself,  his  heirs,  executors,  and  administrators, 
thereby  covenanted  with  the  plaintiff,  that  he,  the  defendant,  his 
heirs,  executors,  &c.,  would  duly  pay  to  the  plaintiff  the  said  15«. 
weekly  during  her  life,  and  would  also  pay  the  ground  rent,  insure 
the  premises  from  fire,  keep  them  in  repair,  and  otherwise  perform 
the  covenants  contained  in  the  original  lease,  and  indemnify  the 
plaintiff  (and  the  executors  of  the  will  of  the  testator  under  which 
her  title  was  derived)  in  respect  thereof.  The  defendant  entered 
into  possession  of  the  property,  and  paid  the  15^.  a  week  for  some 
years,  but  afterwards  ceased  to  make  the  payment.  The  bill  was 
thereupon  filed  to  establish  a  lien  on  the  leasehold  estate  which  had 
been  assigned  to  the  defendant,  for  the  arrears,  and  the  future 
weekly  payments,  and  to  recover  the  amount  out  of  the  rents. 

Mr.  Whitbread,  for  the  plaintiff,  cited  Tardiffe  v.  Scru^ham  (i), 
and  also  8  Sugd.  V.  &  P.  pp.  197,  208,  ♦ed.  10,  as  authorities  that  [  *iii  J 
a  lien  was  raised  in  favour  of  a  vendor  where  the  estate  was  sold 
for  an  annuity.  Two  circumstances  in  this  case,  moreover, 
favoured  the  claim  of  the  plaintiff, — the  assignment  was  expressed 
to  be  "  in  consideration  "  of  the  annuity,  and  the  covenant  by  the 
defendant  to  insure,  repair,  &c.,  would  be  of  no  value  to  the 
plaintiff  but  upon  the  supposition  that  the  estate  was  to  be  her 
security. 

Mr.  J.  H,  Pahnevy  for  the  defendant,  relied  on  Mackreth  v. 
Symmons{2)y    Clarke    v.   Royle{s),    Parrott  v.    Sw€etland{4,),    and 

(1)  1  Br.  0.  C.  423.  (3)  30  R.  R.  193  (3  Sim.  499). 

(2)  10  B.  B.  85  (15  Yes.  352).  (4)  41  B.  B.  164  (3  My.  &  K.  655). 
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Matthew     Buckland  v 

BOWLBB. 


Pocknell  (i),  as  showing  that  the  plaintiff  had  not 
reserved  any  lien  on  the  property.  The  covenant  by  the  defendant 
did  not  carry  the  case  further  than  to  give  the  plaintiff  her  personal 
secarity,  for  it  did  not  bind  "  assigns." 

Mr.  Whitbrecul,  in  reply,  said,  that  the  cases  referred  to  pro- 
ceeded upon  the  fact  that  the  vendor  had  taken  another  security  for 
his  annuity.     Here  no  other  security  was  taken. 

The  Vice-Chancellor  said,  that  if  the  case  of  Tardiffe  v.  Scrugham 
was  not  approved,  it  certainly  was  not  overruled  by  Lord  Elbon. 
The  case  had  been  much  considered  by  Sir  Edward  Sugden  ;  and 
it  was  clear  that  his  opinion  was,  that  the  lien  in  such  a  case  ought 
to  be  sustained.  He  should  be  most  reluctant  to  come  to  a 
different  conclusion.  He  was  of  opinion,  in  this  case,  that  the 
plaintiff  was  entitled  to  the  lien  claimed  by  her  bill.  The 
purpose  of  the  covenants  in  the  deed  to  uphold  the  property 
could  scarcely  be  understood,  unless  the  property  was  intended  to 
constitute  a  security. 


1847. 

Jan,  27,  28, 

29,  80. 

ApHl  14. 

WlORAH, 

v.-c. 

[112] 


GIBSON   V.   ING0(2). 

(6  Hare,  112— 125.) 

There  is  nothing  in  the  character  or  nature  of  the  certificate  of  registry 
of  a  ship  which  excludes  it  from  the  jurisdiction  of  the  Court  to  decree  it^ 
delivery  as  against  a  party  unlawfully  detaining  it. 

The  master  of  a  ship  has  no  lien  on  the  certificate  of  registry,  either  for 
his  wages  or  for  monies  disbursed  by  him  for  the  use  of  the  ship ;  nor  hare 
the  shipbrokers  any  lien  on  the  certificate  of  registry  for  advances  made  by 
them  to  the  owner  for  the  use  of  the  ship. 

The  master  of  a  ship  has  no  claim  on  the  accruing  freight,  either  for  his 
wages  or  for  monies  disbursed  by  him  for  the  use  of  the  ship. 

Shipbrokers  advancing  monies  to  the  owner  of  a  ship  for  the  ship's  use, 
having  at  the  same  time  notice  (by  an  indorsement  on  the  certificate  of 
registry)  of  a  prior  mortgage  on  the  ship,  are  not  entitled  to  be  repaid  their 
advances  out  of  the  freight  in  priority  to  the  mortgagee,  although  the 
mortgagee  does  not  take  possession  of  the  ship  until  after  she  has  entered 
the  docks  from  her  homeward  voyage. 

The  vendor  of  a  ship,  with  a  covenant  for  title,  retains,  after  the  sale  (in 
order  that  he  may  f ultil  his  contract,  and  defend  himself  against  an  action 
brought  upon  his  covenant),  such  an  interest  in  the  certificate  of  registry  as 
enables  him  to  sustain  a  suit  for  its  delivery  against  a  party  unlawfully 
detaining  it. 

Notice  of  a  charge  to  an  indefinite  amount,  although  the  notice  be 
inaccurate  as  to  the  particulars  or  extent  of  the  charge,  is  sufficient  to  put 
upon  inquiry  a  party  dealing  for  the  property  subject  to  the  charge;  and 

(1)  60  R.  R.  371  (13  Sim.  406).  175,  186,  and  see  Merchant  Shipping 

(2)  Foil.  The  Celtic  Khig  [1894]  P.      Act,  1894,  s.  15  (1). 
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if  the  actual  charge  afterwards  appears  to  be  incorrectly  described  in  the  Gibson 

notice,  it  is  nevertheless  sufficient,  as  a  ground  for  giving  priority  for  the  v. 

true  amount  of  the  charge,  as  against  the  party  who  received  the  incorrect  li^(}0. 
notice,  but  made  no  inquiry. 

The  defendant,  Ingo,  the  owner  of  the  ship  Ann  M'Kenzie,  of 
Newcastle,  in  October,  1839,  mortgaged  the  ship,  together  with  all 
her  freight  then  due  or  to  become  due,  to  the  plaintiff,  Gibson,  for 
securing  to  the  latter  the  payment  of  four  bills  of  exchange  of  600Z. 
each.  The  mortgage-deed  was  executed,  and  the  mortgage  indorsed 
on  the  certificate  of  registry  in  July,  1840.  The  indorsement 
stated  the  mortgage  to  be  for  securing  payment  of  6002.,  and  all 
sums  of  money  which  might  thereafter  become  due  to  Gibson.  By 
a  charter-party,  dated  the  5th  August,  1840,  made  between  Ingo 
and  Messrs.  Gould  and  Dowie,  the  ship  was  chartered  for  a  voyage 
to  America  and  back,  to  be  reported,  on  her  return,  at  the  Custom- 
hoase,  in  London,  by  the  defendants,  Garter  and  Bonus,  ship- 
brokers,  and  the  freight  to  be  paid  on  *'  unloading  and  right 
delivery  of  the  cargo.'*  The  stipulation  in  favour  of  the  ship- 
brokers,  Carter  and  Bonus,  was  introduced  by  agreement  between 
them  and  Ingo,  in  consideration  of  their  having,  at  the  time  of 
making  the  charter-party,  advanced  Ingo  502.  in  cash,  and  paid 
some  other  sums,  part  of  which  it  appeared  had  been  for  the 
purposes  of  the  ship,  and  for  enabling  her  to  proceed  on  the 
outward  voyage.  The  defendant,  Simpson,  was  the  master 
of  the  ship,  and  he  also  made  some  advances  for  the  like 
purposes. 

The  Ann  yPKenzie  performed  her  voyage,  in  pursuance  of  the  [  113  ] 
charter-party,  and  arrived  at  the  port  of  London  on  the  9th  of 
January,  1841,  and  entered  the  Commercial  Docks  on  the  following 
day.  On  the  11th  of  January,  an  agent  of  the  plaintiff,  on  his 
behalf,  went  on  board,  and  demanded  from  Simpson  possession  of 
the  ship,  and  also  of  the  certificate  of  registry  and  ship's  papers. 
The  demand  was  not  acceded  to,  but  the  plaintiff's  agent  was 
allowed  to  put  on  board  a  ship-keeper,  to  hold  possession  on  his 
behalf ;  and  the  plaintiff's  solicitor  gave  notice  to  Gould  and  Dowie, 
ihe  charterers,  to  whom  the  cargo  was  consigned,  and  also  to 
the  Dock  Company,  of  the  plaintiff's  claim  to  the  freight  under 
his  mortgage. 

Various  proceedings  afterwards  took  place  before  the  magistrates, 
at  the  police-office,  and  otherwise,  to  compel  Simpson  to  deliver  the 
certificate  of  registry  to  the  plaintiff,  and  to  determine  the  questions 
between  the  parties.     Simpson  resisted  these  proceedings,  on  the 
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OiBsoK  ground  that  both  he  and  Carter  and  Bonus,  the  ship-brokers,  had 
iNGo.  come  under  advances  and  incurred  liabilities  on  account  of  the  ship, 
and  that  they  were  entitled  to  retain  the  certificate  of  registry,  and 
also  to  prevent  the  freight  and  earnings  of  the  ship  from  being 
paid  over  to  the  plaintiff,  until  their  (Simpson's  and  Garter  and 
Bonus's)  claims  were  satisfied.  The  sum  claimed  by  Simpson  was 
86Z.,  the  greater  part  of  which  consisted  of  his  wages  for  the  voyage, 
and  the  remainder,  of  monies  expended  for  the  use  of  the  ship. 
Carter  and  Bonus  claimed  95/.  10«.  2d.  The  magistrates  refused  to 
interfere.  The  four  bills  of  exchange  became  due,  and  were  dis- 
honoured ;  and  on  the  2Srd  of  November,  1841,  the  plaintiff  exercised 
the  power  of  sale  in  his  mortgage-deed,  and  sold  the  ship  to 
the  defendant  Hopper.  The  plaintiff  being  unable  to  procure  a 
[  •n^]  transfer  to  Hopper  *of  the  certificate  of  registry,  Hopper  brought 
his  action  against  the  plaintiff  upon  the  covenant  in  his  purchase- 
deed  for  quiet  enjoyment. 

The  bill  was  filed  in  July,  1842,  and  was  twice  amended.  The 
original  bill  prayed,  that  Simpson  and  Carter  and  Bonus,  or  such 
of  the  same  parties  as  had  the  custody  thereof,  might  deliver  the 
certificate  of  registry  to  Hopper.  The  amended  bill  contained  a 
submission,  on  the  part  of  the  plaintiff,  to  allow  such  part  of  the 
claim  of  Simpson  and  Carter  and  Bonus  as  might  be  properly 
chargeable  upon  the  freight  in  priority  to  the  plaintiff's  mortgage, 
to  be  paid  thereout;  and  prayed  that  the  certificate  might  be 
delivered  over  to  the  plaintiff,  or  to  Hopper,  or  to  the  proper  officer 
of  her  Majesty's  Customs ;  and  that  Simpson  and  Carter  and  Bonus 
might  pay  the  costs  of  suit.  In  other  respects  the  prayers  of  the 
two  bills  were  substantially  the  same. 

The  plaintiff  moved  for  a  receiver,  and  upon  that  motion  an  order 
was  made  by  consent,  the  plaintiff  submitting,  without  prejudice,  to 
pay  the  952.  lOs.  2d.  to  Carter  and  Bonus,  and  a  sum  of  221/.  4«.  Id. 
to  Simpson,  all  parties  undertaking  to  abide  by  the  order  of  the 
Court  at  the  hearing,  Simpson  to  deliver  up  the  certificate  of 
registry  to  the  proper  officer  of  the  Customs,  who  was  to  be 
allowed  to  cancel  it,  and  Gould  and  Dowie  to  be  at  liberty  to 
pay  the  freight  (487/.  8«.  8d.)  into  Court,  and  if  the  same  should 
not  be  paid  in  by  a  certain  day  a  receiver  to  be  appointed.  At 
the  hearing, 

Mr.  Eomilly  and  Mr.  Heathfield,  for  the  plaintiff,  relied  on  the 
mortgage,  as  entitling  the  plaintiff  to  the  freight  which  accrued  in 
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respect  of  the  voyage :    KerswUl  v.  Bishop  (i),  [and  cited  Smith  v.       Gibbon 
Plammtr  (2)  and  other  aathorities] .  Iirao. 

Mr.  Temple  and  Mr.  Chandless,  for  the  defendant  Simpson,  the       [  Ho  ] 
master : 

*  ♦  There  is  no  example  of  the  interference  of  this  Court  for 
the  recovery  of  the  register,  although  there  are  reported  cases  in 
which  the  special  jurisdiction  of  the  magistrates  has  been  resorted 
to,  as  it  was  in  this  case  before  the  bill  was  filed.     *     *     * 

They  also  contended  that  there  was  enough  upon  the  evidence  to 
show  that  Carter  and  Bonus  ought  to  be  ^regarded  as  the  general  [  *H6  ] 
agents  of  the  mortgagor,  having  been  permitted  by  him  to  enter 
into  the  arrangements  on  behalf  of  Ingo,  the  registered  owner,  with 
respect  to  the  charter-party,  and  that  Carter  and  Bonus,  as  such 
agents,  had  entered  into  a  special  contract  with  Simpson  for  giving 
him  the  lien  which  he  claimed. 

Mr.  Rolt  and  Mr.  Kenyon  Parker^  for  the  defendants  Carter 
and  Bonus : 

*  *  To  perfect  a  right  to  the  accruing  freight  the  mortgagee 
must  take  possession  of  the  ship  before  the  conclusion  of  the  voyage : 
Kersicill  v.  BisJiop  (i).  *  *  The  charter-party  was  the  contract 
of  Ingo ;  the  payment  of  the  freight  is  to  be  made  to  him,  and  it  is 
in  him,  and  not  in  the  plaintiff,  that  the  legal  right  to  the  freight 

is  vested  :  SpUdt  v.  Bowles  (3).     The  *plaintiff  will  not  be  allowed,       [  •in  ] 
by    now   asserting    his   right  to  the   freight,    to   defeat  charges 
which    Ingo    had    created    upon  it    before  the  plaintiff's   right 
attached.     ♦     «     ♦ 

Mr.  WiUcock,  for  the  defendant  Hopper. 

Ingo  did  not  appear,  and  a  traversing  note  had  been  filed  as 
against  him. 

Thb  Vice-chancellor: 

The  first  question  I  shall  consider  is  that  which  relates  to  the 
certificate  of  registry,  and  (not  to  confound  together  the  numerous 
topics  which  were  argued  at  the  Bar),  I  will  first  consider  this  ques- 
tion as  against  Simpson  *only,  omitting  Messrs.  Carter  and  Bonus,       [  *ii8  ] 
and  will  suppose  (for  the  purpose  of  argument)  that  the  plaintiff  at 

(1)  37  £.  B.  816  (2  Cr.  A  J.  529).  (3)  10  B.  B.  296  (10  East,  279). 

(2)  19  B.  B.  391  (1  B.  &  Aid.  575). 
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Gibson       the  time  of  filing  the  bill   was  the  mortgagee  of  the  ship  Ann 
Ikgo.        M'Kenzie,   no  sale  having  taken  place.      Upon  this  hypothesis, 
what  are  the  grounds  on  which  Simpson  justifies  the  detention  of 
the  certificate  of  registry? 

That  the  law,  in  the  absence  of  special  contract,  would  give 
Simpson  in  this  case  a  lien  upon  the  certificate  of  registry  for  his 
wages,  or  for  disbursements  made  or  liabilities  incurred  on  account 
of  the  ship,  cannot  be  successfully  argued.  That  tliere  was  any 
special  contract  between  Simpson  and  the  plaintiff,  or  Simpson 
and  Ingo,  giving  a  lien  on  the  certificate  of  registry,  has  not  been 
suggested.  The  detention  of  the  certificate  (as  far  as  appears) 
arose  out  of  advice  given  by  a  friend  of  Simpson's ;  and  that  deten- 
tion appears  to  me  to  have  been  altogether  indefensible  on  the  part 
of  Simpson,  subject  to  the  question,  whether  the  plaintiff  had  such 
an  interest  in  the  certificate  of  registry  as  entitled  him  to  require 
that  Simpson  should  deliver  it  up  at  his  request.  In  considering 
this  latter  question,  I  lay  out  of  the  case  the  circumstance  that  the 
plaintiff  did  not  uniformly  require  that  it  should  be  delivered  to  a 
particular  party,  that  is,  to  the'proper  oflScer  of  Customs.  Nothing 
has  ever  turned  upon  that  point,  except  in  argument  at  the  Bar. 
The  question  between  the  plaintiff  and  Simpson  always  was,  whether 
Simpson  had  a  right  to  detain  the  certificate  until  his  demand  was 
satisfied,  and  not  whether  he  should  deliver  it  to  one  party  or 
another. 

It  was  said,  however,  that  the  instrument  itself  was  of  a  nature 
which  excluded  the  jurisdiction  of  the  Court.  No  authority  was 
cited  in  support  of  this  argument;  and  although  it  may  rarely 
happen  that  the  proceedings  of  this  Court  are  suflBciently  rapid  to 

[  ♦no  ]  induce  ^parties  to  resort  to  the  jurisdiction,  I  can  see  no  reason 
why  the  certificate  of  registry  of  a  ship  should  be  excepted  out  of 
the  general  jurisdiction  of  the  Court  to  order  documents  to  be 
delivered  up.  There  are  few  instruments  the  actual  possession  of, 
or  dominion  over,  which  are  of  more  importance  than  the  certificate 
of  registry  of  a  ship.  If  that  be  so,  the  interest  of  the  plaintiff,  as 
mortgagee  of  the  ship  (which  is  the  hypothesis  I  am  now  proceed- 
ing upon),  is  sufficient  to  enable  him  to  maintain  the  suit.  Thia 
would  sustain  the  plaintiff's  case  up  to  the  23rd  of  November,  1841, 
the  date  of  the  sale  to  Hopper.  But  Simpson  insists,  that  after  that 
sale  the  plaintiff  ceased  to  have  any  interest  in  the  ship,  and  that 
at  the  time  the  bill  was  filed  he  had  no  such  interest.  That  appeared 
to  me  (as  I  stated  during  the  argument)  to  be  a  difficulty  in  the 
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plaintiff's  way,  so  far  as  the  certificate  of  registry  was  concerned ;       Oibsov 
but  upon  farther  consideration  I  have  satisfied  myself  that,  not-        iJ^^ 
withstanding  that  sale,  the  plaintiff  had  still  an  interest  in  the 
certificate  of  registry  sufficient  to  enable  him  to  sustain  the  suit. 
The  plaintiff  had  sold  the  ship  to  Hopper,  and  covenanted  for 
title  and  quiet  enjoyment  generally,  and  especially  against  Ingo  by 
name.     Simpson  and  Ingo  (for  the  present  I  still  omit  Carter  and 
Bonus)  claimed  an  interest  in  the  ship,  and  in  the  certificate  of 
registry;  and  Hopper  (whom  I  treat  as  a  bond  fide  purchaser),  by 
reason  of  the  dispute  about  these  claims,  was  unable  to  obtain  the 
possession  of  or  dominion  over  the  certificate  of  registry,  and  con- 
sequently was  prevented  from  having  the  benefit  of  his  purchase  in 
the  use  of  the  ship.    Upon  this  he  brought  his  action  of  covenant 
against  the  plaintiff.     Now  the  gist  of  the  action  was  the  detention 
of  the  certificate  of  registry  ;  and  if  the  plaintiff  could  procure  that 
document  to  be  delivered  *up  to  the  proper  officer  of  Customs,  he       [  ^120  ] 
would  fulfil  his  contract  with  Hopper,  and  have  a  defence  to  the 
action.    The  question  is,  whether  as  vendor,  (regard  being  had  to 
his  covenants),  he  did  not,  after  executing  the  bill  of  sale,  retain  a 
sufficient  interest  in  the  certificate  of  registry,  as  against  the  parties 
unlawfully  detaining  it,  to  entitle  him,  in  fulfilment  of  his  contract 
with  Hopper,  and  for  his  own  defence,  to  maintain  a  suit  for  that 
part  of  the  relief.     The  conclusion  to  which  I  have  come  is  that  he 
did  retain  such  an  interest. 

It  was  said,  however,  that  if  the  plaintiff's  case  is  right,  and  if 
Simpson  could  not  lawfully  detain  the  certificate,  the  plaintiff  had 
a  defence  to  Hopper's  action  ;  that  may  be  so  as  regards  Simpson, 
although  as  regards  Ingo,  who  is  especially  named  in  the  covenant, 
the  case  may  be  different.  Even  as  to  Simpson,  who  insists  that 
the  detention  was  lawful,  I  think  he  ought  not  to  be  allowed  to  evict 
the  plaintiff  of  his  remedy  here  (if  otherwise  entitled  to  relief),  by 
suggesting  that  in  argument  which  he  denies  upon  the  record.  As 
against  Simpson,  I  think  the  plaintiff,  at  the  time  he  filed  his  bill, 
was  entitled  to  have  the  certificate  of  registry  delivered  to  the  proper 
officer  of  Customs. 

Here  an  important  question  arises  :  Carter  and  Bonus  do  not  by 
their  answer  insist  on  a  lien  upon,  or  a  right  to  detain  the  certifi- 
cate, until  their  demand  shall  be  paid ;  nor  do  they  disclaim  it.  By 
their  answer  they  say  the  certificate  is  then  in  the  hands  of  Mr. 
Jordeson,  their  solicitor  (who  is  also  Simpson's  solicitor),  as  solicitor 
for  Simpson.     The  counsel  for  Carter  and  Bonus,  as  I  understood 
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Gibbon       bim,  relied  upon  the  possesBion  of  the  certificate,  as  giving  his 

iKoo.        clients,  if  posterior  in  time,  priority  in  right.    However,  I  have 

thought  it  right  to  read  the  answer  of  Carter  and  Bonus,  for  the 

[  'i*^*  ]  purpose  *of  seeing  whether,  according  to  their  own  representations 
of  the  case,  they  were  or  not  parties  (with  Simpson)  to  the  detention 
of  the  certificate  ;  and  the  conclusion  to  which  I  have  come  is  that 
they  were  so,  and  that  I  must  upon  this  part  of  the  case  consider 
them  in  the  same  position  with  Simpson.  (His  Honour  then  stated 
other  facts  appearing  on  the  evidence,  which  led  to  the  same  con- 
clusion as  to  the  part  taken  by  Carter  and  Bonus  with  reference  to 
the  certificate ;  and  remarked  on  its  bearing  on  the  question  of  costs 
on  that  part  of  the  case.) 

The  next  question  relates  to  the  freight.  On  this  part  of  the 
case  the  plaintiff  has  submitted,  without  prejudice,  to  pay  to 
Simpson,  out  of  the  freight,  all  monies  properly  expended  by  him 
out  of  pocket,  for  the  purpose  of  enabling  the  ship  to  proceed  on 
her  outward  voyage,  and  also  his  wages,  as  falling  within  the 
category  of  expenses  necessarily  incurred  in  earning  the  freight. 
He  submits  also  to  pay  to  Carter  and  Bonus,  out  of  the  freight,  all 
sums  properly  paid  by  them  out  of  pocket  for  the  like  purpose. 
He  makes  this  submission  upon  my  suggestion  that  it  was  reason- 
able, whether  it  could  be  enforced  or  not ;  but  he  makes  it  under 
protest,  and  reserves  to  himself  the  right  to  withdraw  it  if  the 
defendants  should  subject  him  to  further  litigation  ;  and  he  resists 
altogether  the  claim  of  Carter  and  Bonus,  to  be  paid  out  of  the 
freight  and  earnings  of  the  ship  the  502.  advanced  by  them  to  Ingo 
before  the  ship  sailed  on  the  outward  voyage.  Except,  therefore, 
for  the  purpose  of  deciding  the  claim  of  Carter  and  Bonus  to  the 
50Z.,  and  for  the  purpose  of  disposing  of  the  costs  of  the  suit 
occasioned  by  the  claims  of  Simpson  and  of  Garter  and  Bonus  to  be 
paid  out  of  the  freight  and  earnings  of  the  ship — the  payments 

[  •122  ]  which  plaintiff  now  submits  to  make, — I  have  *no  further  question 
to  decide.  But  for  these  purposes  I  must  briefly  notice  the 
defendant's  claim  as  to  freight. 

First,  as  to  the  claim  of  Simpson.  That  he  cannot  support  his 
claim  of  lien  upon  the  freight  upon  any  general  rule  of  law,  without 
special  contract,  was  almost  conceded,  and  is,  I  think,  clear.  If  he 
has  any  such  claim  as  he  has  set  up,  founded  upon  a  special  agree- 
ment with  Ingo,  he  has  given  no  evidence  which  I  can  look  at  in 
support  of  it,  and  I  must  disregard  it. 
The  only  remaining  question  respecting   Simpson's  claim   is. 
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whether  he  can  justify  it  under  an  agreement,  express  or  implied,       Gibson 
with  the  plaintiff  ?    The  answer  to  this  question  in  the  negative        ii^qq. 
will  be  found  in  the  evidence.     (His  Honour  stated  the  depositions 
on  the  subject.) 

The  claim  of  Carter  and  Bonus  is  not  so  easily  disposed  of.  The 
plaintiff's  mortgage  on  ship,  freight  and  earnings,  is  dated  the 
16th  of  October,  1839,  and  was  complete  on  the  20th  of  July, 
1840.  The  advances,  in  respect  of  which  Carter  and  Bonus  claim 
a  lien  on  the  freight,  were  made  on  the  5th  of  August,  1840  ; 
and  I  think  the  effect  of  the  evidence  is — indeed  their  answer  so 
represents  it,  that  the  cheque  for  601.,  dated  the  5th  of  August, 
1840,  and  the  certificate  of  registry,  were  actually  exchanged  the 
one  for  the  other  at  the  same  moment.  If  that  be  so,  I  think  they 
would  be  affected  by  such  notice  of  plaintiff's  prior  claim,  as  the 
indorsement  on  the  certificate  of  registry  would  give  them ;  for,  to 
say  the  least,  they  might,  if  necessary,  have  stopped  the  payment 
of  the  cheque  in  consequence  of  the  notice  conveyed  by  the  indorse- 
ment :  *although  that  would  scarcely  be  necessary  where  the  delivery  [  •123  ] 
of  the  cheque  and  of  the  certificate  of  registry  were  simultaneous. 

Other  objections,  however,  were  raised.  First,  it  was  said  that 
freight,  being  due  under  the  charter-party,  would  not  pass  at  law 
by  mortgage  of  the  ship,  and  that  the  indorsement  on  the  cer- 
tificate of  registry  did  not  mention  freight,  and  Splidt  v.  Bowles  (i) 
was  cited.  Admitting  this,  and  not  saying  whether  the  possession 
taken  of  the  ship,  in  January,  1841,  would  not  in  equity  have 
entitled  the  plaintiff  to  a  receiver,  it  appears  to  me  that  notice  that 
the  ship  was  mortgaged,  especially  in  the  case  of  brokers  who  knew 
of  the  charter-party,  was  suflScient  to  put  (Jarter  and  Bonus  upon 
inquiry,  whether  this  mortgage  of  the  ship,  of  which  they  had 
notice,  did  not  include  her  freight,  earnings,  and  profits.  But, 
secondly,  it  was  said,  that  the  certificate  of  registry  was  calculated 
to  mislead,  and  did  mislead  Carter  and  Bonus.  The  mortgage,  it 
will  be  remembered,  was  in  fact  to  secure  four  bills  of  exchange  of 
600Z.  each,  and  interest,  and  future  advances ;  but  the  mortgage, 
as  described  on  the  indorsement  on  the  certificate  of  registry,  was 
stated  to  be  for  securing  payment  of  *'  600Z.,  and  all  sums  of  money 
which  may  hereafter  become  due."  Upon  this  state  of  facts,  Carter 
and  Bonus  have  contended  that  the  plaintiff  cannot  claim  more,  in 
priority  over  them,  than  one  sum  of  600i.,  together  with  further 
advances  and  interest. 

(1)  10  B.  R.  296  (10  East,  279). 
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Gibson  It  is  not  necessary  that  I  should  give  an  opinion,  what,  if  in  this 

Inqo.  particular  case  fraud  or  culpable  negligence  were  imputable  to  the 
[  *124  ]  plaintiff,  the  decision  ^should  be.  I  cannot,  upon  the  evidence, 
conclude  that  such  was  the  case ;  but  the  contrary.  (His  Honour 
stated  the  evidence,  and  his  conclusion  that  the  omission  in  the 
indorsement,  to  mention  more  than  one  of  the  bills  of  exchange, 
was  an  error  of  the  public  oflScer.)  How,  in  that  case,  will  the 
matter  stand  ?  If  the  indorsement,  though  inaccurate,  had  not,  to 
the  extent  of  6002.,  been  definite,  there  would  be  no  doubt  upon  the 
case.  If  a  person  knows  that  another  has  or  claims  an  interest  in 
property,  he,  in  dealing  for  that  property,  is  bound  to  inquire  what 
that  interest  is,  although  it  may  be  inaccurately  described  :  Taylor 
V.  Baker  (i).  The  question  here  is,  whether,  by  reason  of  the 
definite  claim  made  as  to  the  6002.,  the  plaintiff  is  precluded  from 
claiming  more  than  the  sum  so  defined,  and  subsequent  advances? 
whether,  in  fact,  he  is  bound  by  his  own  representation,  though 
made  by  mistake.  If  I  am  to  consider  Carter  and  Bonus  as  misled, 
to  their  damage  and  injury,  by  the  error,  it  might  be  right,  as 
between  two  innocent  parties,  that  the  one  who  misled  the  other 
should  bear  a  loss  occasioned  by  his  own  mistake.  But  if  Carter 
and  Bonus  have  not  been  to  their  damage  and  injury  misled,  there 
is  no  reason  why  the  plaintiff's  original  priority  should  be  taken 
from  him.  Now,  in  this  case,  although  the  indorsement  does  not 
correctly  represent  the  details  of  the  plaintiff's  mortgage,  it  repre- 
sents it  as  being  of  indefinite  amount, — as  liable  to  an  indefinite 
increase.  It  is  impossible,  therefore,  that  Carter  and  Bonus  can 
have  relied  upon  having  any  specific  amount  of  security,  or  intended 
to  do  more  than  take  their  chance.  They  made  no  inquiry,  because 
no  inquiry  could  have  been  of  use, — the  answer  to  inquiries  would 
[  *J25  ]  hsLve  been,  there  is  no  limit  to  our  *right,  except  what  the  value  of 
the  freight  and  earnings  may  impose. 

The  plaintiff  must  pay  Hopper  his  costs,  and  subject  to  that,  the 
costs  of  suit  must  be  paid  by  the  defendants. 

(1)  19  R.  B.  626  (5  Price,  306). 
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SIMES  V.   EYEE(l). 

(6Hare,  137— 141.) 

A  marriage  settlement  made  in  1811,  recited  that  the  husband  was 
entitled  to  20,000  rupees,  secured  by  a  note  of  the  East  India  Company ; 
and  10,000  rupees,  part  thereof,  were  thereby  assigned  (with  certain  pro- 
perty of  the  wife)  to  the  trustees  of  the  settlement,  upon  trust,  for  the 
husband  and  wife  for  their  lives,  with  remainder  for  the  children  of  the 
marriage.  One  of  the  trustees  died  six  weeks  alter  the  settlement  was 
made.  The  husband  died  in  1819,  and  the  wife  in  1822.  The  trustees  did 
not,  nor  did  the  survivor,  take  any  step  duiing  the  lifetime  of  the  husband 
to  recover  the  10,000  rupe^.  After  they  had  attained  their  ages  of  twenty- 
one  years,  the  children  filed  a  bill  against  the  surviving  trustee  and  the 
representatives  of  the  deceased  trustee,  for  an  account  of  the  trust-funds, 
charging  them  with  the  10,000  rupees.  Under  a  reference  to  the  Master,  to 
inquire  whether  the  defendant  might,  by  due  diligence,  have  received  or  got 
in  the  10,000  sicca  rupees,  the  defendant  produced  evidence,  showing  it  to 
have  been  the  common  belief  of  persons  who  knew  the  husband,  that  he 
was  not  possessed  of  any  such  property,  but  no  proof  was  given  that  the 
husband  was  insolvent ;  and  the  Court  charged  the  surviving  trustee  with 
the  fund,  and  interest  from  the  death  of  the  wife,  and  directed  a  reference 
to  inquire  the  value  of  the  10,000  rupees  at  the  time  of  the  settlement. 

The  representative  of  the  trustee  who  died  six  weeks  after  the  making  of 
the  settlement  was  not  a  necessary  party,  that  trustee  not  having  possessed 
any  part  of  the  trust- funds,  and  not  being  chargeable  with  the  default. 

By  an  indenture,  dated  the  6th  of  July,  1811,  made  between 
John  Wright  of  the  first  part,  Jane  Wells  of  the  second  part,  and 
W.  P.  BosvDle  and  C.  W.  Eyre  of  the  third  part,  reciting  the  then 
intended  marriage  of  John  Wright  and  Jane  Wells,  and  that  John 
Wright  was  entitled  to  20,000  sicca  rupees,  secured  by  a  note  of  the 
East  India  Company,  dated  the  1st  of  April,  1805,  together  with 
interest  for  the  same,  and  to  other  personal  property,  and  that 
Jane  Wells  was  entitled  to  certain  canal  navigation  shares,  and 
1,883/.  6«.  8rf.  Consols ;  and  that  upon  the  treaty  for  the  marriage 
it  was  agreed  that  John  Wright  should  assign  over  10,000  sicca 
rupees  to,  and  invest  the  1,833Z.  6s.  8d.  Consols  in  the  joint  names 
of  W.  P.  Bosville  and  C.  W.  Eyre,  upon  the  trusts  therein  men- 
tioned; and  reciting  that  the  1,3S3Z.  68.  8d.  Consols  had  been 
transferred  into  the  joint  names  of  W.  P.  Bosville  and  C.  W.  Eyre, 
and  that  it  was  further  agreed  that  the  said  Jane  Wells  should 
assign  to  them  two  of  the  said  shares :  it  was  witnessed,  that,  in 
pursuance  of  the  said  agreement,  the  said  John  Wright  had  bar- 
gained, sold,  and  assigned  unto  the  said  W.  P.  Bosville  and  C.  W. 
Eyre  the  said  10,000  sicca  rupees  (part  of  the  20,000  rupees  secured 
by  the  said  note),  upon  the  trusts  thereinafter  mentioned ;  and  Jane 
Wells  thereby  assigned  the  said  two  shares  to  the  same  *trustees, 

(1)  In  re  Brogden  (1886)  38  Oh.  D,  546,  o9  L.  T.  660. 
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Smiw  npon  the  trnsts  thereinafter  mentioned ;  and  the  trusts  were  there- 
ErEK.  inafter  declared,  of  the  10,000  sicca  rupees,  1,833/.  6s.  6d.  Consols, 
and  canal  shares,  for  the  benefit  of  the  said  John  Wright  for  his 
life,  remainder  to  the  said  Jane  Wells  for  her  life,  and  from  and 
after  the  decease  of  the  survivor  of  them,  for  the  children  of  the 
marriage,  in  equal  shares.  The  settlement  contained  powers  for 
the  investment  of  the  10,000  sicca  rupees  in  Government  funds 
or  real  estate;  and  it  also  contained  the  usual  clauses  for  the 
protection  and  indemnity  of  the  trustees. 

The  marriage  took  place  on  the  6th  of  July,  1811.  Both  of  the 
trustees  accepted  the  trusts.  W.  P.  Bosville,  one  of  the  trustees, 
died  in  the  month  of  August,  1811.  John  Wright  died  in  1819, 
and  Jane,  his  wife,  died  in  1822.  The  plaintiffs,  the  children  of 
the  marriage,  filed  their  bill,  in  1839,  against  C.  W.  Eyre  and  the 
personal  representatives  of  W.  P.  Bosville,  praying  an  account  of 
the  trust-funds,  including  the  10,000  sicca  rupees,  and  if  that  sum 
had  not  been  invested,  that  the  defendants  might  be  decreed  to 
account  for  the  same,  with  interest  from  the  death  of  the  widow. 

The  defendant  C.  W.  Ejtc,  by  his  answer,  said  that  no  note  of 
the  East  India  Company  had  come  to  his  hands,  that  he  believed 
there  was  no  estate  or  property  of  John  Wright,  out  of  which  the 
payment  of  the  moiety  of  the  said  20,000  sicca  rupees  could  have 
been  enforced ;  and  that  the  trustees  had  executed  the  settlement 
on  the  representation  that  they  would  be  liable  for  no  more  than 
should  come  to  their  hands. 

At  the  hearing  of  the  cause  in  May,  1844,  the  defendant  C.  W. 
Eyre  insisted  that  no  proof  had  been  given  of  the  existence  of  the 
[  'ISQ  ]  note,  or  the  fund ;  but  the  *Court  holding  that  there  was  ground 
for  a  decree,  a  reference  was  directed  to  the  Master,  at  the  request 
of  the  defendant  C.  W.  Eyre,  to  inquire  whether  he  solely,  or  with 
the  concurrence  of  W.  P.  Bosville,  deceased,  might  by  due  diligence 
have  received  or  got  in  the  10,000  sicca  rupees  mentioned  and  com- 
prised in  the  settlement,  and  expressed  to  be  thereby  assigned,  or 
any  part  of  the  same,  with  liberty  to  state  special  circumstances. 
Evidence  was  given  before  the  Master,  that  John  Wright  was  the 
son  of  persons  in  poor  circumstances,  and  not  generally  believed  to 
be  in  the  possession  of  any  property.  The  Master  found  that  John 
Wright,  the  father  of  the  said  plaintiffs,  lived  eight  years  or  there- 
abouts after  the  dale  of  the  indenture  of  settlement  by  which  the 
said  trust-funds  were  assigned,  and  that  the  defendant  C.  W.  Eyre 
did  not  during  the  whole  of  that  time  take  any  steps  or  proceedings 


VOL.  Lxxvir.]        1847.     CH.     6  HARE,  189—140.  56 

to  receive  or  recover  the  said  sum  of  10,000  sicca  rupees,  or  any  Siiibb 
part  thereof;  and,  upon  consideration  of  the  several  states  of  facts  eybs. 
and  evidence  before  him,  he  was  of  opinion,  and  certified,  that  the 
said  C.  W.  Eyre  solely  might,  by  due  diligence,  have  received  or  got 
in  the  said  sum  of  10,000  sicca  rupees  comprised  in  the  settlement, 
and  expressed  to  be  thereby  assigned.  The  defendant  C.  W.  Eyre 
excepted  to  the  report,  and  the  case  was  heard  upon  the  exception, 
and  also  upon  further  directions. 

Mr.  K.  Parker  and  Mr.  Sandys,  for  the  defendant  Eyre,  in 
support  of  the  exception: 

This  was  a  case  in  which  the  Court  would  not  make  the  defendant 
answerable  for  monies  which  there  was  no  evidence  (except  from 
the  terms  of  the  recital  in  the  settlement)  had  ever  actually  existed. 
The  settlement  itself  did  *not  express  that  the  trustees  had  been  [  •i^o  ] 
put  in  possession  of  the  note  of  the  East  India  Company  which  it 
referred  to ;  and  not  being  in  possession  of  the  note,  they  had  no 
legal  power  of  recovering  the  sum  thereby  secured.  Was  it,  in 
these  circumstances,  their  duty  to  have  filed  a  bill  against  their 
cestui  que  trusts, — and  that,  moreover,  in  a  case  in  which  they  had 
every  reason  to  believe  that  the  suit  would  be  entirely  fruitless, 
and  had  no  funds  in  their  hands  (except  the  dividends  of  the 
1,3382.  68.  8d.  stock,  and  of  the  canal  shares)  to  meet  the  expenses 
of  such  a  proceeding  ? 

Mr.  Anderdon  and  Mr.  Fabery  for  the  personal  representative 
of  W.  P.  Bosville,  submitted  that,  as  it  appeared  the  deceased 
trustee  had  died  about  six  weeks  after  the  making  of  the  settlement, 
he  could  not  be  charged  with  default  in  not  having  recovered  the 
10,000  sicca  rupees,  in  a  case  in  which  it  was  admitted  that  the 
money  could  not  have  been  compulsorily  recovered  except  by  a  suit 
in  equity. 

Mr.  Romilly  and  Mr,  Bigg,  for  the  plaintiffs,  submitted  that, 
inasmuch  as  the  bill  was  filed  before  the  publication  of  the  General 
Order  XXXII.,  of  August,  1841,  the  representative  of  the  deceased 
trustee  was,  under  the  former  rule  of  the  Court,  a  necessary  party. 

The  Vice-Chancellor  said,  that  by  the  form  of  the  reference  to 
the  Master,  the  existence  of  the  fund  of  10,000  rupees  had  been 
assumed.  If  the  trustees  had  sued  Wright  in  respect  of  that  fund, 
it  would  not  have  been  competent  to  him,  having  executed  the 
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Betilement,  to  have  denied  the  existence  of  the  note.  In  answer  to 
*the  charge  of  want  of  proper  diligence,  the  trustee  might  in  this 
suit  have  shown  that  Wright  was  insolvent,  or  that  the  money 
could  not  have  been  recovered ;  this  the  defendant  had  failed  to  do, 
and  the  exception  must  be  overruled. 

As  against  the  representative  of  Bosville,  the  bill  must  be  dis- 
missed with  costs.  He  could  only  be  a  necessary  party  as  being  a 
trustee,  or  as  the  executor  of  a  deceased  trustee,  liable  to  account 
in  respect  of  the  trust-funds  come  to  his  hands.  The  representative 
of  Bosville  was  not  a  trustee  of  the  fund,  for  the  defendant  Eyre 
had  survived ;  nor  was  the  estate  of  Bosville  liable  in  respect  of  this 
fund,  for  Bosville  having  died  six  weeks  after  the  settlement  was 
made,  could  not  be  said  to  have  been  in  default  in  respect  of  that 
part  of  the  trust-fund  which  consisted  of  the  10,000  rupees,  and  no 
other  part  of  the  trust-funds  had  come  to  his  hands,  or  to  the 
possession  of  his  representatives. 

Befer  it  to  the  Master  to  inquire  what  was  the  value  of  the 
10,000  sicca  rupees  in  July,  1811  (the  date  of  the  settlement),  and 
direct  the  defendant  Eyre  to  pay  the  amount  so  to  be  ascertained, 
with  interest  at  4  per  cent,  from  the  death  of  the  widow,  and  the 
costs.  Dismiss  the  bill  as  against  the  representative  of  W.  P. 
Bosville,  with  costs. 


1848. 

Aiareh  7,  8,  9, 

15. 

WlORAM, 

v.-c. 
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FITCH  V.  WEBER 

(6  Hare,  145—154;  S.  C.  17  L.  J.  Ch.  361 ;  12  Jur.  645.) 

The  testatrix  devised  and  bequeathed  her  real  and  personal  estate  in  trust, 
as  to  the  real  estate,  for  sale,  as  soon  after  her  decease  as  conveniently  could 
be,  and  declared  that  the  trustees  should  stand  possessed  of  the  proceeds  of 
the  sale  as  a  fund  of  ])ersonal  and  not  real  estate,  for  which  purpose  such 
proceeds,  or  any  part  thereof,  should  not,  in  any  event,  lapse  or  result  for 
the  benefit  of  her  heir-at-law ;  and,  after  giving  legacies,  the  testatrix 
directed  her  trustees  to  pay  and  apply  the  residue  of  her  estate  and  effects 
as  she  should,  by  any  codicil  to  that  her  will,  direct  or  appoint.  The 
testatrix  made  no  codicil :  Held,  that  the  heir-at-law  was  entitled  to  the 
proceeds  of  the  real  estate  undisposed  of  by  the  will. 

This  case  is  reported  on  the  exceptions  to  the  finding  of  the 
Master  on  the  question,  who  was  the  heir-at-law  of  Anne  Taylor  ?  (i). 
The  cause  now  came  on  for  further  directions,  and  the  principal 
question  was,  whether,  according  to  the  true  construction  of  the 
will,  the  heir-at-law  or  the  next  of  kin  of  the  testatrix  took  the 
proceeds  of  the  sale  of  the  real  estate,  undisposed  of  by  the  will. 

(1)  Snj»rat  p.  8. 
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The  will  was  dated  in  September,  1889,  and,  after  giving  thereby  Fitch 
various  legacies  out  of  her  personal  estate  to  charities,  the  testatrix  wbbeb. 
proceeded,  "  I  give,  devise,  and  bequeath  all  my  messuages,  ware- 
houses, lands,  tenements,  and  hereditaments,  and  all  other  my  real 
and  personal  estate,  whatsoever  and  wheresoever,  unto  my  friends 
B.  Thomas  and  P.  E.  Weber,  their  heirs,  executors,  administrators, 
and  assigns,  according  to  the  nature  and  quality  thereof  respectively, 
npon  trust,  that  they,  my  said  trustees,  or  the  survivor  of  them,  or 
the  trustees  or  trustee  for  the  time  being  of  this  my  will,  do  and 
shall,  with  all  convenient  speed  after  my  decease,  collect  and  get  in 
all  monies  due  and  owing  to  me,  and  make  sale  and  dispose  of  all 
my  said  messuages,  warehouses,  lands,  tenements,  and  heredita- 
ments whatsoever  and  wheresoever,  and  also  of  such  parts  of  my 
personal  estate  as  shall  be  of  a  saleable  nature,  either  by  public 
auction  or  private  sale/'  (Powers  of  sale,  and  to  give  sufficient 
receipts  for  the  purchase-money:)  "  And  I  declare  that  my  said 
trustees  or  trustee  shall  stand  and  be  possessed  of  the  proceeds  to 
arise  *from  the  sale  of  my  said  messuages,  lands,  tenements,  and  [  *^i46  ] 
hereditaments,  as  a  fund  of  personal  and  not  real  estate ;  for  which 
purpose  I  declare  that  such  proceeds,  or  any  part  thereof,  shall  not, 
in  any  event,  lapse  or  result  for  the  benefit  of  my  heir-at-law.  And 
out  of  such  proceeds  and  other  my  personal  estate,  after  payment 
out  of  such  last-mentioned  personal  estate  of  the  charitable  legacies 
aforesaid,  I  direct  the  payment  and  investment  of  the  several  legacies 
hereinafter  expressed."  The  testatrix  then  gave  many  legacies, 
and  directed  that  the  legacy  duty  should  be  paid  by  her  executors 
oat  of  the  proceeds  to  arise  from  the  sales  thereinbefore  directed, 
and  other  her  personal  estate.  And  the  testatrix  added,  ''  And  as 
to  the  residue  of  my  estate  and  effects  not  hereinbefore  specifically 
bequeathed,  I  direct  my  said  trustees  or  trustee  to  pay  and  apply 
the  same  to  such  person  or  persons,  for  such  uses,  and  upon  and 
for  such  trusts,  intents,  and  purposes  as  I  shall  by  any  codicil  to 
this  my  will  duly  executed  direct  or  appoint."  The  testatrix  made 
no  codicil ;  she  died  soon  after  the  date  of  her  will,  and  the  will  was 
proved  by  P.  E.  Weber  in  November,  1839.  The  suit  was  insti- 
tuted for  the  administration  of  the  trust.  The  state  of  the  family 
of  the  testatrix,  and  the  relation  of  the  parties  in  the  cause,  appear 
in  the  former  report  (i). 

Mr,   Walker  and  Mr.  Hardy  for  the  next  of  kin  who  were 
plaintiffs,  and  Mr.  Rolt  and  Mr.  Roundell  Palmer  for  the  next  of  kin 

(1)  See  anU,  p.  9. 
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Fitch        who  were  defendants,  appeared  in  support  of  the  claim  of  the  next  of 
Wkbbb.      ^^^  *^  ^^^  surplus  proceeds  of  the  estate  after  satisfying  the  legacies. 

[*n7]  Mr.  Wood  and  Mr.  Rogers,  for  the  heir-at-law,  appeared  *in 

support  of  his  title  to  the  proceeds  of  the  real  estate  which  remained 
after  satisfying  the  legacies.     *     *     * 

The  Vice- Chancellor  (in  the  course  of  the  argument)  referred 
to  the  cases  of  Smith  v.  Claxton  (i)  and  Robinson  v.  Taylor  {2)^  and 
said, — that  the  next  of  kin  were  claiming  property  of  the  testator 
which,  at  his  death,  was  real  estate,  and  that,  in  order  to  sub- 
stantiate that  claim,  they  must  make  out  from  the  will  that  there 
were  devisees  of  the  property, — that  not  being  mentioned  in  the 
will,  they  must  make  out  a  devise  by  implication,  which  might  be 
sufficient,  although  Lord  Thurlow,  in  Robinson  v.  Taylor,  had  said 
he  ''did  not  see  how  the  personal  representatives  could  get  at  that 
which  was  not  personal  estate  at  the  death  of  the  testator  but  by 
express  words,'* — that  the  law  was  to  some  extent  clear  upon 
authority, — that  a  devise  upon  trust  to  sell  and  convert  real  estate 
into  money  was,  in  some  sense,  a  direction  to  turn  real  into  personal 
estate ;  but  it  was  clear  that  such  a  devise  would  not  necessarily 
entitle  the  next  of  kin  to  claim  any  portion  of  the  proceeds  of  the 
sale  of  real  estate  which,  by  the  terms  of  the  will,  or  in  event,  was 
[  'HS  ]  or  became  undisposed  of.  The  will  in  that  *case  might  determine 
the  quality  in  which  the  property  would  devolve  upon  those  who 
took  it,  but  was  silent  as  to  the  persons  upon  whom  it  should 
devolve.  The  testator  clearly  meant  the  real  estate  to  become 
money  after  his  death,  but  (as  Lord  Thurlow  said  in  the  case 
referred  to)  the  question  was,  whether  he  meant  it  to  be  the  same 
as  if  it  had  been  money  before  his  death.  Any  purpose,  however 
limited,  (as  payment  of  costs),  apparent  upon  the  face  of  the  will, 
with  reference  to  which  the  conversion  might  have  been  directed, 
was  conclusive  against  the  claim  of  the  next  of  kin :  Hilly.  Cock  (s). 
The  heir-at-law  might  take  the  proceeds  as  personal  estate,  but  he 
would  take  it :  Smith  v.  Claxton  (i).  In  the  simple  case  of  a  devise 
upon  trust  to  sell,  and  no  trust  of  the  surplus  declared,  it  had 
apparently  been  thought  by  some  text-writers  that  the  Court  would 
be  driven  to  imply  a  trust  for  the  next  of  kin  ;  but  that  had  never 
been  so  decided,  and  if  ever  such  a  case  should  call  for  decision,  it 
might  deserve  much  consideration.     However  clear,  in  such  a  case 

(1)  20  R.  R.  320  (4  Madd.  484).  (3)  1  V.  &  B.  173. 

(2)  2  Br.  C.  C.  589. 
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it  might  be  that  the  testator  meant  his  real  to  be  treated  as  personal 
estate  after  his  death,  the  question  remained,  did  he  mean  it  to  be 
treated  also  as  if  it  had  been  personal  estate  before  his  death? 
that  (as  Lord  Thurlow  observed)  was  the  question.  It  might  be 
strange  that  a  testator  should  care  in  what  quality  his  heir-at-law 
took  the  estate  which  descended  upon  him  ;  but  if  an  intention  to 
disinherit  the  heir  in  favour  of  the  next  of  kin  were  present  to  the 
mind  of  the  testator,  was  it  not  equally  strange  that  he  should  not 
say  so  ?  To  decide  that  such  a  devise  was  equivalent  to  a  devise  of 
the  land  to  the  next  of  kin  might,  perhaps,  be  thought  to  savour 
as  much  of  conjecture  as  of  implication. 

At  the  close  of  the  argument, 

The  Vice- Chancellor  said,  that,  if  it  were  not  for  the  words  in 
Anne  Taylor's  will  which  in  terms  excluded  the  heir-at-law,  at  least 
for  some  purposes,  he  should  have  had  no  hesitation  in  deciding  the 
present  case  in  favour  of  the  heir  ;  but  as  that  clause  required  con- 
sideration, he  would  reserve  the  expression  of  his  opinion  until  he 
was  prepared  to  decide  the  whole  case. 

The  Vice-Chancellor  : 

The  property  to  which  the  question  relates  was  real  estate  at  the 
death  of  the  testatrix,  and,  therefore,  the  onus  is  upon  the  next  of 
kin  to  show  a  devise  in  their  favour.  This  is  the  test  by  which, 
according  to  cases  of  the  highest  authority,  the  rival  claims  of  the 
heir-at-law  and  next  of  kin  must  be  decided.  I  will  first  consider 
the  case,  omitting  the  clause  which  to  some  extent  at  least  excludes 
the  heir,  and  then  consider  the  effect  of  that  clause. 

In  considering  the  case  under  the  former  aspect,  I  omit,  in  the 
first  place,  the  words  which  direct  the  trustees  to  stand  possessed  of 
the  property  "  as  a  fund  of  personal  and  not  real  estate."  In  that 
case  the  authorities  are  too  clear  to  make  citation  of  any  necessary* 
The  will  may  determine  in  what  quality  the  property  shall  be  taken 
by  those  upon  whom  it  shall  devolve,  but  does  not  determine  who 
are  the  persons  to  take ;  and  the  original  right  of  the  heir-at-law 
must  prevail.  [His  Honour  then  referred  to  Amphlett  v.  Parke  (i), 
Cogan  v.  Stephens  (2),  Williams  v.  Williams  (a),  and  other  cases,  as 
showing  that  PTdllips  v.  Phillips  (4),  which  was  the  only  reported 
case  in  favour  of  the  next  of  kin,  had  not  been  followed  ;  but  as 
Phillips  V.  Phillips  has  been  long  since  overruled  it  is  unnecessary 

(1)  34  E.E.  61  (1  Sim.  275).  (4)  1    My.   &  K.    660,   aftei-wards 

(2)  42R.  R.  258(1  Beav.  482,  «.).  overruled    by    Taylor    v.    Taylor,    3 

(3)  42E.E.269(5L.  J.(N.S.)  Ch.84).      D.  M.  &  G.  190.— 0.  A.  S. 
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FiTOH       to  refer   to   the  Vige-Ghancellob's   observations   on    that   case, 

Wbbbb.       which  concluded  as  follows  :] 

[  151  ]  If  the  expression  of  my  opinion  could  add  anything  to  the  weight 

of  these  authorities,  I  would  ask  (the  question  being  whether  the 
will  contains  a  devise  by  implication  to  the  next  of  kin)  how  is  it 
possible  that  such  an  implication  can  be  found  in  a  will,  every  dis- 
position in  which  is  hostile  to  the  next  of  kin,  as  much  as  to  the 
heir-at-law.  With  respect  to  the  rest  of  the  cases,  I  agree  with 
Mr,  Wood,  that  they  may  safely  be  dealt  with  as  establishing  the 
undisputed  proposition, — that  the  Court  must  give  effect  to  any 
legal  devise  a  testator  may  make ;  and  as  material  only  so  far  as 
they  may  show  in  what  way  the  principle  has  been  applied  in  cases 
similar  to  that  before  the  Court. 

The  decision  in  this  case  must,  in  my  opinion,  depend  wholly 

[  •162  ]  upon  the  effect  to  be  given  to  the  words,  "  for  *  which  purpose  I 
declare  that  such  proceeds,  or  any  part  thereof,  shall  not  in  any 
event  lapse  or  result  for  the  benefit  of  my  heir-at-law."  Now  what 
would  have  been  the  effect  of  this  clause  if  the  testatrix  had  made  a 
codicil,  disposing  of  the  whole  fund,  and  the  devisee  had  afterwards 
died  in  her  lifetime  ?  I  will  admit  that  at  the  close  of  tlie  argu- 
ment I  was  under  impressions  favourable  to  the  claim  of  the  next 
of  kin  ;  and  much  trouble  and  anxiety  it  would  have  saved  me  to 
have  retained  the  impression  I  then  had  ;  but  I  am  satisfied  that  I 
should  be  giving  an  undue  effect  to  the  words  in  question  if  I  were 
to  found  upon  them  a  gift  by  implication  in  favour  of  the  next  of 
kin.  To  explain  my  view  of  the  case,  I  set  out  by  assuming  that 
the  previous  words  of  the  will,  directing  that  the  proceeds  shall  be 
personal  estate,  do  not  amount  to  a  gift  by  implication  to  the  next 
of  kin.  The  argument,  then,  of  the  next  of  kin  must  be,  that  the 
intention  to  exclude  the  heir  makes  the  previous  words  of  the  will 
express  more  than  those  words  in  their  common  signification  would 
import.  This  must  be  the  argument,  for  nothing  can  be  more  clear 
than  that  the  mere  intention  to  exclude  the  heir  will  be  void,  unless 
there  be  a  gift  to  some  one  else.  Is  the  meaning  thus  sought  to  be 
infused  into  the  previous  words  of  the  will  necessarily  implied  in 
the  clause  excluding  the  heir?  What,  in  the  first  place,  is  the 
purpose  for  which  the  testatrix  says  she  excludes  the  heir  ?  It  is 
simply  that  the  real  estate  may  be  made  a  fund  of  personal  estate. 
But  that  purpose  will  not  per  se  disinherit  the  heir,  except  for  the 
purposes  of  the  will ;  and  if  the  purposes  for  which  the  heir-at-law 
is  excluded  may  be  taken  as  the  measure  of  the  intended  effect  of 
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the  exclusion,  the  clause  will  disinherit  the  heir  for  the  purpose  of       fitoh 
the  will,  but  no  further.  Waber. 

Again :  suppose  the  testatrix  to  have  added  the  words  *"  but  shall  [  •163  ] 
fall  into  the  residue ; "  such  words  would,  I  apprehend,  have  put 
the  claim  of  the  next  of  kin  out  of  the  question.  It  would  then 
have  been  plain  that  the  purpose  of  the  testatrix  was  to  provide 
that  lapsed  legacies  should  fall  into  the  residue,  so  as  to  give  the 
whole  to  her  legatees  (particular  or  general)  to  the  exclusion  of  the 
heir;  but  not  to  prefer  the  next  of  kin  to  the  heir  in  cases 
not  affected  by  her  testamentary  dispositions — in  other  words, 
to  disinherit  the  heir  for  the  purposes  of  the  will,  but  no  further. 

Is  it  necessary,  then,  to  carry  the  effect  further?  This  point 
was  put  by  Mr.  Walker  in  the  strongest  possible  light  for  the  next  of 
kin.  He  urged  that  in  the  previous  cases  the  testatrix  had  been 
employed  only  in  the  work  of  testacy,  and  that  the  Court  had  refused 
to  infer  therefrom  any  intention  applicable  to  the  case  of  intestacy. 
Whereas,  in  this  case,  the  work  upon  which  the  testatrix  was  employed 
was  intestacy ;  and  it  is  not  to  be  denied  that  the  testatrix,  intending 
only  to  effect  a  limited  object,  may  have  given  directions  more 
extensive  than  that  limited  purpose  required.  But  in  answer  to 
this  it  must  be  remembered,  that  what  I  am  called  upon  to  do  is 
not  to  give  effect  to  an  intention  expressed  in  the  will,  but  to  imply 
an  intention,  not  expressed,  in  favour  of  parties  to  whom  the 
testatrix's  testamentary  dispositions  are  as  hostile  as  the  clause  of 
exclusion  is  to  the  heir, — parties  whom  she  has  excluded  as  directly 
as  she  has  excluded  the  heir.  How  can  I  in  such  circumstances 
imply  an  intention  in  favour  of  those  parties  ?  much  less  say  that 
such  intention  is  a  necessary  implication.  Admitting  the  intention 
to  exclude  the  heir,  is  not  the  intention  to  exclude  the  next  of  kin 
equally  clear  ?  Where,  then,  is  there  room  for  a  necessary  or  any 
implication  in  favour  of  the  next  of  kin  ? 

In  these  circumstances  I  feel  myself  called  upon  to  follow  the  [  154  ] 
course  of  decisions,  in  holding  that  the  testatrix  has  expressed  an 
intention  to  exclude  the  heir  only  for  the  purposes  of  her  will,  and 
that  if  her  words  express  more,  and  she  has  failed  to  say  who 
shall  take  the  surplus,  the  law  must  dispose  of  it.  In  this  view  I 
give  full  effect,  not  only  to  the  words  "  in  any  event,"  but  to  every 
word  in  the  will,  in  their  application  to  cases  to  which  I  think  the 
testatrix  meant  to  apply  them ;  and  I  do  not  apply  the  words  to 
any  case  to  which  they  were  not  intended  to  apply. 

It  may  perhaps  be  said,  that  my  decision  is  in  effect,  that  the 
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next  of  kin  can  never  take  by  implication.  I  do  not  say  so.  I 
say  only,  that  where  the  testatrix  has  shown  her  intention  not  to 
die  intestate,  and  has  therefore  shown  an  intention  hostile  to  the 
next  of  kin,  and  where  the  words  of  exclusion  of  the  heir  have  a 
sensible  operation  without  applying  them  to  a  general  intestacy, 
there  is  no  necessary  implication  in  favour  of  the  next  of  kin.  I 
rely  more  than  all  upon  what  I  should  call  the  common  sense  of  the 
case.  I  cannot  imply  an  intention  in  favour  of  those  whom  the  will 
excludes.  The  heir  takes,  not  by  intention,  but  in  the  absence  of 
intention. 


1847. 
March  13, 15. 

WlQRAM, 

v.-c. 
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SOBER  V.  KEMP  (1). 

(6  Hare,  155—162.) 

A.  mortgaged  three  houses  (23,  26,  and  27)  to  B.,  and  afterwards  con- 
tracted to  sell  23  (one  of  the  houses)  to  C. ;  C.  paid  the  purchase-money  to 
A.  under  the  contract,  but  without  obtaining  a  conveyance,  and  with  con- 
struct ive  notice  of  the  prior  mortgage  to  B.  C.  afterwards  paid  off  what 
was  due  to  B.  upon  his  mortgage,  and  having  taken  a  transfer  of  the  mort- 
gage, filed  a  bill  against  the  devisee  of  A.  and  several  mortgagees,  under 
subsequent  mortgages  made  by  A.,  which  included  the  houses  26  and  27, 
and  other  property,  and  obtained  a  decree  for  the  specific  performance  by 
the  devisees  of  A.  of  the  contract  of  sale  as  to  the  house  23,  and  for  the 
successive  foreclosure  of  all  the  subsequent  mortgagees,  and  the  devisee  of 
A.,  in  default  of  theii*  redemption  of  the  houses  26  and  27. 

On  the  24th  of  May,  1828,  the  plaintiff  entered  into  a  contract 

with  Mr.  Kemp  to  purchase  from  him  the  house  and  premises, 

No.  23,  Sussex  Square,  Kemp  Town,  at  the  price  of  2,900/.,  then 

paid,  and  of   250i.  to   be   paid  when   the  conveyance  should   be 

executed,  making  together  3,150/. ;  and  Mr.  Kemp  thereby  agreed 

to  re-purchase  the  premises,  at  the  same  price,  at  the  expiration  of 

five  years,  if  the  plaintiff  should  be  desirous  of  re-selling  the  same. 

The  250/.  was  afterwards  paid,  but  the  conveyance  was  not  executed. 

The  plaintiff  was  in  possession  of  the  house  at  the  time  the  contract 

was  made,  and  thenceforward  continued  in  such  possession.     The 

same  solicitor  acted  for  both  parties  in  this  transaction,  and  by  that 

means  the  plaintiff  had  constructive  notice  of  a  mortgage,  for  a  long 

term  of  years,  of  the  house  No.  23,  Sussex  Square,  and  two  houses 

(26  and  27)  Lewis  Crescent,  Kemp  Town,  to  John  Sivewright  and 

Francis  Sivewright,  by  indentures  dated  in  July,  1824,  and  January, 

1827.     The  plaintiff  first  had  actual  notice  of  this  mortgage  in 

AprU,  1842. 

(1)  Cited  by  Byrne,  J.  Dingle  v.  Coppm  [1899]    1  Ch.  726,  742,  68  L.  J.  Ch. 
337,  79  L.  T.  693. 
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In  December,  1844,  Mr.  Kemp  died,  having  by  his  will  devised        Sobbb 
his  real  estate  (with  some  exceptions,  which  did  not  include  the        kemp. 
houses  comprised  in  Sivewright's  mortgage)  to  Frances  Margaretta 
Kemp,  his  widow. 

In  1845,  the  plaintiff  agreed  to  pay  off  Sivewright,  and  take  a 
transfer  of  his  mortgage,  and  accordingly,  by  an  indenture  dated 
the  1st  of  April,  1845,  in  consideration  of  8,554i.  14s.  M.,  and 
121.  3«.  paid  by  the  plaintiff  to  the  representatives  of  Sivewright  as 
therein  mentioned,  *the  house  and  premises  in  Sussex  Square,  and  i  'i-^e  l 
the  other  premises  in  Lewis  Crescent,  and  the  monies  due  upon  the 
mortgage,  were  assigned  and  transferred  to  the  plaintiff. 

The  bill,  which  was  filed  in  August,  1845,  stated  that  the  defen- 
dants, Messrs.  Baring,  claimed  under  a  mortgage  made  in  October, 
1840,  to  secure  advances  made  by  them  to  Mr.  Kemp,  amongst  other 
hereditaments,  three  houses  (26, 27,  and  28)  in  Lewis  Crescent,  two  of 
which  (26  and  27)  were  comprised  in  Sivewright's  mortgage.  The  bill 
also  stated  that  the  defendants  Messrs.  La wford  claimed  an  interest  in, 
amongst  other  premises,  the  three  houses  in  Lewis  Crescent,  under  a 
security,  created  in  1847,  for  monies  owing  to  them  from  Mr.  Kemp. 

The  bill  prayed  that  the  defendant  Frances  Margaretta  Kemp 
might  be  decreed  to  execute  to  the  plaintiff,  or  as  she  should  direct, 
a  good  and  valid  conveyance,  free  from  incumbrance,  of  the  mes- 
suage and  premises  No.  28,  Sussex  Square,  according  to  the  terms 
and  conditions  of  the  agi'eement  of  May,  1828,  the  plaintiff  offering 
in  all  respects  to  perform  the  said  agreement  on  her  part ;  and  that, 
if  it  should  be  necessary,  the  defendants  Messrs.  Baring  and  Messrs. 
Lawford  might  be  decreed  to  join  in  such  conveyance ;  and  the  bill 
also  prayed  that  an  account  might  be  taken  of  what  was  due  to  the 
plaintiff  for  principal  and  interest  secured  on  the  premises  com- 
prised in  Sivewright's  mortgage ;  and  that  the  defendant  Frances 
Margaretta  Kemp  might  be  decreed  to  pay  to  the  plaintiff  what 
should  appear  to  be  due  and  owing  to  her  on  taking  the  account, 
together  with  the  costs  of  the  suit,  by  a  short  day  i&c,  the  plaintiff 
offering  thereupon  to  re-assign  such  of  the  mortgaged  premises  as 
were  comprised  in  Sivewright's  *mortgage  (except  28,  Sussex  [  'is?  ] 
Square),  unto  the  defendant  Frances  Margaretta  Kemp,  or  as  she 
should  direct,  free  from  incumbrances.  And  in  default  of  such 
payment,  that  the  other  defendants,  successively,  according  to  their 
respective  priorities,  might  redeem  the  plaintiff,  or  that  they  might 
be  successively  foreclosed. 

The  facts  were  not  questioned.     At  the  hearing. 
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SoBifiR  Mr.  Holt  and  M7\  Malim,  for  the  plaintiff. 

r. 
Kbmp. 

Mr.  RomiUy  and  Mr.  Lloyd,  for  Messrs.  Baring  and  Messrs. 

Lawford : 

The  plaintiff  has  a  mortgage  which  comprises  two  properties, 
A.  and  B. ;  and  the  defendants  have  a  mortgage  comprising  one 
property,  B.  only.  The  bill  asks  that  the  plaintiff,  if  she  be  not 
redeemed,  may  hold  both  properties,  A.  and  B.,  foreclosed ;  but 
that,  if  she  be  redeemed,  she  may  only  convey  property  B. — to  the 
parlies  by  whom  the  redemption  is  made.  In  this  respect  the  suit 
is  novel.  Suppose  the  Messrs.  Baring  had  got  in  the  legal  estate 
by  paying  off  Sivewright's  mortgage,  could  they  then  have  insisted 
upon  the  corresponding  right  as  against  the  plaintiff,  of  requiring 
her  to  redeem  the  whole  of  the  mortgage  debt  on  the  entire  property, 
or  be  foreclosed  as  to  No.  28  ?  Again,  suppose  the  bill  had  been 
brought  by  Sivewright,  whose  mortgage  comprised  both  properties, 
— could  he  have  required  the  defendants  to  redeem  him,  without 
conveying  to  them  all  the  property  comprised  in  his  security ;  and 
if  not,  how  can  the  plaintiff,  who  has  taken,  and  proceeds  in  this 
suit  (so  far  as  it  is  a  bill  for  foreclosure)  upon  Sivewright's  security, 
have  any  better  right  against  the  defendants  than  Sivewright  would 
have  had  ?  It  is  not  alleged  that  the  defendants  Messrs.  Baring  or 
[  'iss  ]  Messrs.  Lawford  were  affected  with  notice  of  the  plaintiff's  'claim, 
at  the  time  they  took  their  security.  The  plaintiff  purchased  with 
constructive  notice  of  Sivewright*s  mortgage,  and  therefore  she  was, 
in  fact,  bound  to  apply  the  purchase-money  in  paying  off  the 
mortgage,  and  if  that  had  been  done  the  defendants  would,  pro 
tanto,  have  been  relieved  from  the  prior  charge.  Where  one  party 
can  resort  to  two  funds  or  estates,  and  another  to  one  only,  the 
principal  of  equity  is  to  marshal  the  debt ;  or,  at  least,  to  apportion 
it  rateably  upon  the  estates  subject  to  it :  Barnes  v.  Racstei'  (i), 
.Bngden  v.  Bignold  (2),  2  Story,  Eq.  Jur.p.  599.  This  is  an  attempt 
to  combine  a  suit  for  specific  performance  with  a  suit  for  foreclosure, 
to  which  wholly  different  principles  are  applicable.  The  right  of 
the  defendants  Messrs.  Baring  and  Messrs.  Lawford  in  this  suit 
must  be  the  same  as  they  would  have  been,  if  the  same  defendants 
had  been  plaintiffs  in  a  suit  to  redeem  Sivewright. 

Mr.  J.  H.  Taylor,  for  the  defendant  Mrs.  Kemp. 

(1)  67  E.  E.  401  (I  Y.  &  C.  C.  C.         (2)  60  E.  E.  202  (2  Y.  &  C.  C.  C. 
401).  377). 
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Thb  Yice-Chancbllob  :  Sober 

This  is  a  bill  for  the  specific  performance  of  a  contract  of  pur-  Kkmp. 
chase,  against  the  representative  and  devisees  of  the  vendor,  and 
also  against  mortgagees  who  are  not  parties  to  the  contract.  The 
fact,  that  the  premises,  which  are  the  subject  of  the  contract,  are 
subject  to  incumbrances,  raises  a  question  of  conveyance,  but  not 
of  title.  If  the  effect  of  a  suit  for  foreclosure  were  to  compel  the 
mortgagor  or  the  subsequent  mortgagees  to  redeem  the  plaintiff,  it 
is  clear  that  it  would  be  most  unjust  to  compel  them  to  pay  the 
whole  amount  of  the  money  secured  upon  *the  premises  which  are  [•159] 
subject  to  the  mortgage  now  vested  in  the  plaintiff,  and  to  take  a 
conveyance  of  part  only  of  the  property  comprised  in  that  security. 
Bat  the  subsequent  mortgagees  cannot  be  injured  by  having  the 
option  given  them  either  to  redeem  the  plaintiff's  mortgage  upon 
the  property  comprised  in  her  security,  and  take  a  conveyance  of 
the  premises  which  are  subject  to  the  security  of  the  subsequent 
mortgagees,  or  to  be  foreclosed  as  to  the  latter,  and  retain  their 
security  over  the  other  property  comprised  in  their  mortgages,  dis- 
charged from  the  prior  mortgage  of  the  plaintiff.  The  only  question 
is,  whether  Mrs.  Sober  is  in  a  condition  to  compel  the  defendants 
to  exercise  this  option. 

The  plaintiff  agreed  with  Mr.  Kemp  to  purchase  a  house,  No.  23, 
Sussex  Square,  which,  with  two  other  houses,  was  in  mortgage  to 
Sive Wright.  The  plaintiff  had  not  actual  notice  of  the  mortgage, 
but  that  makes  no  difference  in  a  case  in  which,  according  to  the 
rule  of  the  Court,  she  was  affected  with  constructive  notice,  and, 
therefore,  took  the  estate  subject  to  the  prior  mortgage.  The  con- 
tract gave  the  plaintiff  nothing  but  an  equitable  title;  but  by  paying 
off  the  whole  of  the  mortgage-money  due  to  Sivewright,  and  taking 
a  transfer  of  that  mortgage,  the  plaintiff  acquired  the  legal  estate  in 
the  term  of  years.  In  this  situation  the  plaintiff  brings  her  bill 
against  the  representative  and  devisee  of  Mr.  Kemp,  praying  the 
performance  of  the  contract  of  sale,  and  an  account  of  the  money 
due  upon  the  mortgage,  and  that  the  representative  and  devisee 
may  be  ordered  to  pay  what  should  be  due  to  the  plaintiff,  or  be 
foreclosed ;  or  that  the  subsequent  mortgagees,  in  their  order,  may 
pay  the  amount  due  on  the  mortgage,  or  be  foreclosed  as  to  the 
same  property.  Suppose  the  bill  had  been  brought  by  Mr.  Kemp,  . 
the  mortgagor,  to  redeem,  could  he  have  been  heard  to  say  *that  he  [  mm  ] 
would  redeem  otherwise  than  subject  to  the  contract  as  to  No.  23  ? 
and,  if  the  mortgagor  had  redeemed,  the  plaintiff  might  thereupon 
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have  brought  her  bill  for  specific  performance  of  the  contract,  and 
would  have  been  entitled  to  that  relief  as  to  No.  28,  on  the  same 
terms  as  it  is  sought  in  this  suit.  Can  there  be  any  difference  in 
respect  to  this  equity  of  the  plaintiff  as  against  Mr.  Kemp,  and  as 
against  those  who  claim  under  Mr.  Kemp,  subject  to  the  contract? 
The  plaintiff  paid  her  purchase-money  to  Mr.  Kemp,  and  took  the 
estate  subject  to  a  prior  legal  charge ;  she  has  got  in  the  prior  legal 
estate,  and  she  asks,  by  this  suit,  to  avail  herself  of  that  legal  estate 
for  the  purpose  of  protecting  her  interest  in  the  property,  to  the 
extent  of  the  monies  which  she  has  actually  paid,  and  no  further. 

It  has  always  appeared  to  me,  that  the  terms  on  which  a  mort- 
gagor or  those  claiming  under  him  are  entitled  to  redeem  must  be 
the  same,  whether  they  are  to  be  ascertained  in  a  suit  for  redemption 
or  for  foreclosure  (i).  It  is  truly  said,  that  a  plaintiff  seeking  equity 
must  do  equity ;  but  in  determining  what  is  equity,  the  question  is, 
what  are  the  duties  or  the  liabilities  which  his  situation  at  the  time 
of  instituting  the  suit  imposes,  and  not  whether  he  is  plaintiff  or 
defendant  on  the  record  (2). 


1847. 
March  8,  9. 
April  29. 

WlOKAM, 

V.-C. 
t  162  1 


[  •163  ] 


SHAILER  V,  GROVES. 

(6  Hare,  162—165 ;  S.  C.  16  L.  J.  Ch.  367 ;  11  Jur.  485.) 

Under  a  bequest  of  sums  of  Consols  and  4/.  per  cent.  Annuities,  to  tbe 
testator's  wife  for  her  life,  and  at  her  decease  one  half  of  the  produce  of 
such  sums  to  be  received  and  divided  amongst  the  testator's  surviving 
brothers  and  sisters,  or  their  issue,  share  and  share  alike :  Held,  that  the 
brothers  and  sisters  living  at  the  death  of  the  testator  took  vested  interests 
in  the  fund,  liable  to  be  divested  by  their  death,  leaving  issue  before  the 
period  of  distiibution ;  and  that  such  issue  took,  by  substitution,  for  their 
parents  (3). 

The  testator,  by  his  will  dated  in  1798,  gave  to  his  wife  Matilda 
Shailer  the  whole  of  his  property  and  effects,  except  the  principal 
sum  of  1,0002.  Consols  standing  in  his  name,  and  the  principal  sum 
of  2001.  41.  per  *cent.  Bank  Annuities  likewise  standing  in  his  name; 
and  his  will  was,  that  his  wife  should  enjoy  the  interest  arising  on 
tbe  said  sum  of  1,000Z.  Consols  during  her  life,  and  the  testator 
continued — "  at  her  decease,  it  is  my  will  that  one  half  tbe  produce 
of  the  said  1,0002.  and  200Z.  stock  shall  be  received  and  divided 
amongst  my  surviving  brothers  and  sister,  [or]  (4)  their  issue,  share 


(1)  See  Du  Vigier  v.  Lee,  62  R.  R. 
124  (2  Hare,  334). 

(2)  Hanson  v.   Keating^  67  R.  R.   1 
(4  Hare,  6). 


(3)  See  note  at  the  end  of  this  case. 

(4]  In  the  report  in  Hare  the  word 
"  and  "  is  here  substituted  for  "  or  " 
but  in  the  Law  Journal  Report  (16 
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and  share  alike;"  and  the  testator  directed  that  the  remainder  Shailsb 
should  be  divided  amongst  the  relations  of  his  wife,  unless  she  Gkovrs. 
should  think  proper  to  order  it  otherwise  by  her  will. 

The  testator  left  his  widow  surviving,  and  also  left  six  brothers 
and  one  sister,  all  of  whom  died  in  the  lifetime  of  the  widow, — four 
of  such  brothers  and  sister  leaving  issue,  and  the  others  dying 
without  issue.  The  question  arose  upon  the  death  of  the  widow, 
between  the  personal  representatives  of  the  deceased  brothers  and 
sister  of  the  testator,  on  the  one  hand,  and  the  issue  of  the  brothers 
and  sister  who  left  issue,  on  the  other. 

Mr.  Batten^  for  the  representatives  of  the  deceased  brothers 
and  sister  of  the  testator,  argued  that  the  person,  to  whom  the 
term  "surviving"  referred,. was  the  testator,  and  the  time  was  the 
time  of  the  testator's  death. 

Mr.  Prior ^  for  the  issue  of  the  deceased  brothers  and  sister  of 
the  testator,  who  survived  the  widow,  argued  that  the  word 
"surviving"  referred  to  the  death  of  the  widow,  and  that  the  gift 
was  only  to  such  of  the  brothers  and  sister  of  the  testator  as  should 
survive  the  tenant  for  life,  and  to  the  issue  (whether  children  or 
more  remote)  of  those  who  should  die  in  her  lifetime. 

Mr.  E.  G.  White,  for  the  trustees.  r  1^4  t 

[The  cases  cited  included :  Roebiick  v.  Dean  (1),  Perry  v.  Woods  (2), 

Maherly  v.  Strode  (3),  Daniell  v.  Daniell  (4),  Hallifax  v.  Wilson  (5), 

Newtony.Ayscough  (6),  Hoghtonv.  Whitgreave  (7),  Cnpps  v.  Wolcott(H), 

Pope  V.   Whitcombe  (9),  Girdlestone  v.  Doe  (10),  Gihbs  v.  Tait{n)y 

Blewitt  V.  Roberts  (12),  Wordsworth  v.  IFood(i8),  Salisbury  v.  Petty  (14), 

Taylor  v.  Beverley  (15)  .1 

L.  J.  Ch.  367)  and  in  the  Jurist  Report      brothers  and  sisters.— 0.  A.  S. 

(11  Jur.  485)  and  also  in  the  briefs  in  (1)  2  Ve8.Jr.265.  8ee20R.R.  271,«. 

thecause(seeJarman  on  Wills)  the  word  (2)  3  Ves.  204.     See  20  R  R.  271,?i. 

**  or"  is  the  word  here  used.   According  (3)  4  R.  R.  61  (3  Ves.  450). 

to  the  report  in  Hare  the  Vice-Chan-  (4)  5  R.  R.  308  (6  Ves.  297). 

CBLLOBheld  that  the  testator's  death  (0)  10  H.  R.  146  (16  Ves.  171). 

was  the  period  for  ascertaining  the  (6)  48  R.  R.  195,  n,  (19  Ves.  534). 

survivorship  and  there  was  a  gift  by  (7)  20  R.  R.  259  (1  J.  &  W.  146). 

substitution  to  the  issue  of  any  brother  (8)  20  R.  R.  268  (4  Madd.  11). 

or  sister  surviving  the  testator    and  (9)  27  R.  R.  32  (3  Russ.  124). 

subsequently  dying  before  the  period  (10)  29  R.  R.  87  (2  Sim.  225). 

of    distribution.      But    in    the  other  (11)  42  R.  R.  136  (8  Sim.  132). 

reports  of  the  case  and  in  the  decree  (12)  51  R.  R.  303  (10  Sim.  491). 

as  drawn  up  the  period  of  distribu-  (13)  48  R.  R.  191  (4  My.  &  Cr.  641). 

tion  was  treated  as  the  term  for  ascer-  (14)  64  R.  R.  206  (3  Hare,  86). 

taining  the  survivorshipof  the  testator's  (15)  66  R.  R.  22  (1  Coll.  108). 
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1846. 

Dee,  IS,  16, 

28. 

WiGBAM, 
V..C. 

f  183] 


The  Vicb-Chancbllor  : 

In  deciding  this  case,  I  am  glad  to  be  able  to  say,  as  did  the 
Lord  Chancellor  in  Wordsworth  v,  Wood{i),  that  it  is  not  necessary 
to  come  to  any  conclusion,  whether  the  decision  of  Sir  J.  Lbach  in 
Cripps  V.  Wolcott  (2),  or  the  cases  to  which  it  is  opposed,  ought  to 
be  preferred,  because  I  find  circumstances  in  this  case  which  enable 
me  to  decide  it  without  entering  into  that  question. 

It  is  clear  to  my  mind  that,  in  this  case,  the  testator  *must  have 
intended  a  period  of  distribution  later,  in  point  of  time,  than  the 
gift  of  the  subject  of  distribution;  and  that  he  intended  to  sub- 
stitute for  the  primary  objects  of  his  gift  the  issue  of  such  of  them 
as  should  die  between  the  time  of  the  gift  and  the  time  of  distri- 
bution. By  this  construction,  eflfect  is  given  to  every  word  of  the 
will  according  to  its  natural  import,  and  I  cannot  make  sense  of 
the  will  according  to  any  other  construction  of  the  words. 

The  fund  must  be  divided  in  equal  parts  among  the  brothers  and 
sisters  surviving  at  the  death  of  the  testator.  The  children  or  issue 
of  those  who  died  in  the  lifetime  of  the  tenant  for  life  leaving  issue, 
will  take  the  shares  of  the  parents,  for  whom  they  are  substituted. 

The  decree,  as  drawn  up,  seems  not  to  be  in  conformity  with 
this  judgment.     [See  note  on  preceding  page.] 


WOOD  V.   EOWCLIFFE. 

(6  Hare,  183—192;  S.  C.  11  Jur.  915.) 

The  Factors'  Act  (5  &  6  Vict.  c.  39)  (3)  applies  to  mercantile  transactions, 
and  not  to  the  case  of  advances  made  upon  the  security  of  furniture  used  in 
a  furnished  house, — not  in  the  way  of  trade, — ^to  the  apparent  owner  of  such 
furniture,  such  apparent  owner  afterwards  appearing  to  be  the  agent 
intrusted  with  the  custody  of  the  furniture  by  the  true  owner. 

Such  **  agent"  is  not  an  agent,  nor  is  such  furniture  "goods  and  mer- 
chandize "  within  the  meaning  of  the  statute  5  &  6  Vict.  c.  39  (3). 

Wood,  a  judgment  creditor  of  Knight,  sued  out  execution  against 
him,  under  which  Knight's  furniture,  in  his  house  in  Nelson  Square, 
was  taken  by  the  sheriflf,  and  assigned  by  bill  of  sale  to  Wood, 
Wood  did  not  remove  the  furniture,  but  employed  Elizabeth 
Wright,  who  was  a  sister  of  Knight's  wife,  to  keep  possession  of  the 
goods  as  his  agent ;  and  they  were  removed  by  Elizabeth  Wright 
to  a  house  occupied  by  her  in  the  same  neighbourhood.  Elizabeth 
Wright  being  in  possession,  and  the  apparent  owner  of  the  goods, 

(1)  48  R.  R  191  (4  My.  &  Or.  641).  (3)  Eep.    See  now  Factors  Act,  1889 

(2)  20  R.  R.  268  (4  Madd.  11).  (52  &  53  Vict.  c.  45). 
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in  December,  1842,  assigned  them  to  Bowcliffe,  as  a  security  for  a  Wood 
sum — 365/.,  which  she  borrowed  of  him,  and  also  for  any  further  rowolifpk. 
monies  which  Bowcliffe  might  lend  her.  In  1843  Bowcliffe 
advanced  to  Elizabeth  Wright  a  further  sum  of  llOZ.,  which  was, 
by  indorsement  on  the  assignment  of  December,  1842,  made  a 
further  charge  on  the  furniture.  Rowcliflfe  took  also  the  promissory 
notes  of  Bjiight  and  Elizabeth  Wright  for  the  amount  of  the  loans ; 
and  placed  a  man  in  possession  of  the  furniture,  but  without 
removing  it  from  the  custody  of  Elizabeth  Wright. 

The  defendant  Buchanan  had  been  the  solicitor  of  Wood,  and 
claimed  a  debt  of  632.  88.  &d.  as  incurred  in  that  capacity. 
Buchanan  also  had  guaranteed  to  Bowcliffe  the  repayment  of  the 
further  charge  of  110/.,  taking  from  Elizabeth  Wright  a  memo- 
randum to  the  effect  that  certain  title-deeds  in  the  possession  of 
Buchanan  were  (subject  to  his  existing  lien)  deposited  to  secure  the 
110/.  The  latter  sum  was  afterwards  paid  by  Buchanan  to  Bowcliffe. 
Bowcliffe  being  about  to  sell  the  goods,  under  the  power  in  his 
assignment,  the  plaintiff  instituted  this  suit,  in  which  he  obtained 
an  injunction  *to  restrain  the  sale.  The  bill  was  afterwards  [  *18*  ] 
demurred  to,  but  the  demurrer  was  overruled  (i).  The  furniture 
was  subsequently  placed,  for  custody,  in  a  warehouse  in  Gray's  Inn 
Boad.  Buchanan  was  made  a  party  to  the  bill  by  amendment,  and 
claimed  a  lien  on  the  title-deeds,  and  also  the  benefit  of  the  further 
charge  on  the  furniture.     No  claim  was  made  by  Elizabeth  Wright. 

The  cause  now  came  on  to  be  heard.  Dec.  16. 

Mr.  Romilly  and  Mr.  Southgate,  for  the  plaintiff. 

Mr.  K.  Parker  and  Mr.  II.  Clarke,  for  the  defendant  Bowcliffe. 

Mr.  Roll,  for  the  defendant  Buchanan. 

The  defendants  disputed  the  title  of  the  plaintiff  to  the  furniture, 
and  the  alleged  agency  of  Elizabeth  Wright.  They  contended  also 
that  the  transaction  was  a  fraud  upon  Bowcliffe  and  Buchanan,  to 
which  the  plaintiff  was  either  a  party,  or  which  he  had,  by  his 
conduct,  enabled  Knight  and  Elizabeth  Wright  to  commit,  by 
representing  herself  as  the  owner  of  the  property,  and  in  that 
character  obtaining  advances  upon  it. 

[Upon  the  question  of  the  agency  of  Elizabeth  Wright  the  Vice- 
Chancellor  said :] 

That  the  goods  comprised  in  the  bill  of  sale  were  in  the  possession       [  187  ] 
(1)  3  Haro,  306.    See  64  E.  E.  303. 
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Wood  of  Elizabeth  Wright  at  the  time  when  the  defendants,  RowclifFe 
RowcLiFFs.  ^^^  Buchanan,  say  their  title  accrued  is  a  fact  common  to  all 
parties.  The  plaintiff  says,  that  she  was  in  possession  as  his 
agent;  and  the  defendants  say  that  she  was  the  owner,  or  was 
at  least  permitted  to  appear,  and  did  appear  to  be  the  owner,  and 
professed  herself  to  be  so;  that  they  advanced  her  money  upon 
that  belief,  and  will  be  defrauded  if  the  Court  should  take  the 
property  from  them. 

What,  then,  is  the  evidence  upon  this  point  ?  Knight,  who  has 
been  examined,  says  that  Elizabeth  Wright  was  in  possession  of  the 
furniture  as  agent  for  the  plaintiff.  It  is  not  suggested  that  she 
L  *188  ]  had  any  assignment  from  the  ^plaintiff  giving  her  a  title  to  the 
goods,  or  that  she  ever  represented  to  Bowcliffe  or  Buchanan  that 
her  title  was  derived  under  any  such  assignment.  The  defendants, 
in  fact,  ignore  the  plaintiff  *6  title  altogether ;  and  I  have  no  doubt 
that  the  conduct  of  Elizabeth  Wright  in  the  transaction  has  been 
fraudulent.  If  I  were  compelled  to  come  to  a  decision  as  to  the 
question  of  the  agency  upon  the  evidence  which  I  have  already 
noticed,  and  if  it  were  admitted  that  there  was  no  other  evidence 
upon  which  I  could  rely,  I  should  conclude  that  this  Court  ought 
to  exercise  its  equitable  jurisdiction  in  the  plaintiff's  favour, 
provided  the  original  title,  which  I  think  he  clearly  had  in  these 
goods,  had  not  been  interrupted  by  any  dealings  between  himself 
and  Elizabeth  Wright,  or  by  any  act  on  his  part,  which  act,  by 
having  enabled  her  to  commit  the  fraud,  would  deprive  him  of  the 
assistance  of  this  Court.  The  question  then  is,  whether  the 
plaintiff's  legal  title,  at  the  time  the  defendants  say  their  interest 
was  acquired,  is  so  clear  that  I  ought  at  once  to  act  upon  it.  Unless 
that  title  be  free  from  doubt,  I  ought  not,  at  least  without  further 
inquiry,  to  give  the  plaintiff  a  decree.  Upon  the  whole  face  of  the 
transaction,  admitting  that  he  had  a  good  title  to  the  goods  as 
against  Knight,  it  is  clear  he  has,  actively  or  passively,  allowed 
Elizabeth  Wright,  and  the  defendant  Knight,  to  deal  with  the 
property  as  if  it  were  their  own,  and  to  use  it  as  a  means  of 
committing  a  fraud  upon  a  third  party. 

[After  adverting  to  a  question  which  had  been  raised  as  to"  the 
admissibility  of  certain  evidence  upon  this  point,  his  Honour  con- 
tinued as  follows :] 
•  [  191  ]  Another  point  which  was  taken  by  Mr.  Rolt,  was,  that,  under  the 

Factors'  Acts  (6  Geo.  IV.  c.  94,  and  the  5 &6  Vict.  c.  89), Elizabeth 
Wright  was  an  agent  in  possession  of  and  intrusted  with  the 
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fumitnre  in  question,  and  was,  therefore,  able  to  make  a  good  title  to        Wood 
it  by  way  of  pledge  or  lien  for  the  advances  made  to  her.     The  words   kowcliffb. 
of  the  latter  Act  are,  ''  that,  from  and  after  the  passing  of  this  Act, 
any  agent  who  shall  thereafter  be  intrusted  with  the  possession  of 
goods,  or  of  the  documents  of  title  to  goods,  shall  be  deemed  and 
taken  to  be  the  owner  of  such  goods  and  documents,  so  far  as  to 
give  validity  to  any  contract  or  agreement  by  way  of  pledge,  lien, 
or  security,  honafidey  by  any  person  with  such  agent  so  intrusted  as 
aforesaid,  as  well  for  any  original  loan,  advance,  or  payment  made 
upon  the  security  of  such  goods  or  documents,  as  also  for  any 
further  or  continuing  advance  in  respect  thereof,  and  such  contract 
or  agreement  shall  be  binding  upon  and  good  against  the  owner  of 
such  goods,  and  all  other  persons  interested  therein,  notwithstand- 
ing the  person  claiming  such  pledge  or  lien  may  have  had  notice 
that  the  person  with  whom  such  contract  or  agreement  is  made  is 
only  an  agent."    Now,  it  may  be  true,  that  the  words  of  the  statute, 
in  their  general  signification,  are  wide  enough  to  comprehend  the 
present  case.    But  the  Act  has  never  been  understood  to  apply  to 
other  than  mercantile  transactions.    The  first  Act  (6  Geo.  IV.  c.  94) 
is  for  the  "  protection  of  the  property  of  merchants  and  others," 
and  the  property  referred  to  is  "  goods,  wares,  and  merchandize," 
intrusted  to  the  agent  "  for  the  purpose  of  consignment  or  sale,"  or 
"shipped."    And,  upon  a  judicial  construction  of  the  Act,  it  has 
been  held  that  the  generality  of  the  expressions  must  be  restricted. 
•Every  servant  of  the  owner  of  goods  employed  in  the  care  or       [  ♦192  ] 
carriage  of  such  goods  is,  in  one  sense,  an  ''  agent  intrusted  with 
goods,"  but  still  he  is  not  an  agent  within  the  meaning  of  the 
statute :  Monk  v.  Whittenbiiry  (i).      The  title  of  the   second  Act 
(5  &  6  Vict.  c.  89)  is  more  general ;  but  it  appears  to  me  to  relate 
to  "  agents,"  and  to  ''goods  and  merchandize,"  in  a  sense  which  is 
not  applicable  to  the  agency  or  the  property  in  this  case. 

Upon  the  unsatisfactory  evidence  now  before  me,  I  cannot  give 
the  plaintiff  an  immediate  decree ;  and  I  must,  therefore,  either 
dismiss  his  bill,  or  retain  the  bill,  giving  him  leave  to  take  such 
proceedings  as  he  may  be  advised,  to  establish  his  right  at  law 
against  Rowcliffe  and  Buchanan  in  respect  of  the  furniture.  It 
appears  to  me,  the  latter  is  the  course  which  I  should  take ;  for, 
if  the  case  which  the  plaintiff  makes,  and  which  the  defendants 
certainly  do  not  disprove,  be  the  true  case,  it  would  be  unjust  to 
throw  upon  the  plaintiff  the  costs  of  this  suit,  when,  in  fact,  he  is 
(1)  36  E.  B.  637  (2  B.  &  Ad.  484). 
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Wood        prevented  from  obtaining  a  decree  only  by  the  nature  of  the  case, 
RowoLiFP*.    which  renders  it  scarcely  possible  that  this  Court  can  arrive  at  a 
conclusion  upon  it  without  the  assistance  of  a  court  of  law. 

The  decree  retained  the  bill  a  year,  with  liberty  to  the  plaintiff 
to  bring  an  action  or  actions  of  trover  against  the  defendants,  who 
were  to  admit  the  possession  and  conversion  of  the  furniture. 
Further  directions  and  costs  reserved.  The  form  of  the  order  was 
slightly  altered  upon  a  re-hearing  before  the  Lord  Chancellor,  but  the 
decision  was  substantially  affirmed.  [See  64  B.  B.  S06  (2  Ph.  884  ; 
17  L.  J.  Ch.  88).] 


1847. 
May  81. 

WlORAM, 

v.-c. 

[I»3] 


STEEDMAN  v.  POOLE (l). 

(6  Hare,  193—195;  S.  C.  16  L.  J.  Ch.  348 ;  11  Jur.  449.) 

LeaseboldB  were  bequeathed  to  a  married  woman  **  for  her  whole  and  sole 
use  during  her  life,  free  from  the  control  of  any  future  husband,  and  not  to 
be  sold  or  mortgaged,  and,  after  her  decease,  to  her  heir  or  heirs,  and  provided 
her  child  or  children  should  die  before  her,  then  that  she  may,  at  her  decease, 
leave  them  to  whom  she  will  for  the  remainder  of  the  term."  The  husband 
and  wife  sub-demised  the  premises  to  a  purchaser,  and  the  purchaser  under- 
let them  to  another.  The  wife  then  filed  her  bill  to  have  the  \mder-lease 
to  the  purchaser  set  aside : 

Held,  that  the  gift  was  to  the  separate  use  of  the  wife,  as  well  during  the 
present  as  during  a  future  coverture ;  that  the  under-lessees  from  the  pur- 
chaser must  be  treated  as  having  notice  of  the  wife*s  interest ;  and  that  the 
tmder-lease  to  the  purchaser  should  be  set  aside,  but  without  costs. 

Two  leasehold  houses,  held  for  a  long  term,  at  a  ground  rent  of 
lOZ.  per  annum,  were  bequeathed  to  the  plaintiff  Mary  Ann  Steed- 
man,  the  wife  of  Thomas  Steedman,  the  daughter  of  the  testator, 
"  for  her  whole  and  sole  use,  during  her  natural  life,  free  from  the 
control  of  any  future  husband,  and  not  to  be  sold  or  mortgaged, 
and,  after  her  decease,  to  her  heir  or  heirs ;  and  if  her  child  or 
children  should  die  before  her,  then  she  may  leave  them,  at  her 
decease,  to  whom  she  will  for  the  remainder  of  the  term." 

The  plaintiff  deposited  the  lease  with  the  defendant  Poole,  by 
way  of  equitable  mortgage,  to  secure  the  repayment  of  monies 
advanced  by  him  to  Thomas  Steedman ;  and  afterwards,  in  March, 
1840,  the  plaintiff  and  her  husband  made  an  under-lease  of  the 
premises  to  Poole,  for  a  term  of  twenty-six  years,  which  was 
expressed  to  be  in  consideration  of  the  expense  incurred,  and  to  be 
incurred,  by  Poole  in  the  repairs  and  improvement  of  the  premises, 
and  the  ground-rent  and  covenants  in  the  original  lease  to  be  paid 
and  performed  by  him,  and  of  the  sum  of  823i.  then  paid  by  Poole 
(1)  Kii,y  V.  Luciu  (1883)  23  Ch.  D.  712,  49  L.  T.  216. 
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to  the  plaintiff  and  her  husband.  Subsequently',  Poole  demised  the  Stbedman 
premises  to  Edney,  as  a  security  for  an  annuity  payable  to  him  by  poolb. 
Poole,  and  afterwards  Poole  demised  the  same  premises  to  Dunbar, 
to  secure  a  debt  owing  by  Poole  to  him.  Poole  entered  into  posses- 
sion of  the  premises  soon  after  he  first  became  the  mortgagee,  and 
continued  in  such  possession  until  1844,  when  the  possession  was 
taken  by  Edney. 

The  bill  was  brought,  in  1845,  by  Mary  Ann  Steedman  against 
Poole  and   his  under-lessees,  to  have  the  *under-lea8e  made  to       [  •is*  ] 
Poole  in  March,  1840,  set  aside  and   cancelled.      Poole   became 
bankrupt  during  the  progress  of  the  cause. 

Mr.  Wood  and  Mr.  Southgate,  for  the  plaintiff,  [cited  Baggett  v. 
Mexix  (1)]. 

Mi\  RomUly  and  Mr.  Trenienheere,  for  Edney,  and  Mr.  Fooks, 
for  Dunbar,  submitted,  first,  that  the  defendant  was  an  under-lessee 
not  affected  with  notice  of  the  will,  or  of  the  interest  of  the  plaintiff 
under  it ;  secondly,  that,  if  he  must  be  taken  to  have  notice  of  the 
bequest,  the  terms  of  it  did  not  exclude  Steedman,  the  present 
husband,  but  would  only  operate  in  case  of  a  future  coverture. 
The  plaintiff  and  her  present  husband  were  married  before  the  will 
was  made ;  and  there  was  nothing  to  prevent  him  from  disposing 
of  the  property  as  he  had  done:  Sir  Edward  Turner's  ca8e(^), 
Tudor  V.  Samyne  (3),  Donne  v.  Hart  {4,).  Thirdly,  that  the  under- 
lease was  not  a  sale  or  mortgage,  but  a  mode  of  enjoyment  of  the 
property,  reserving  rent.  And,  lastly,  that  the  plaintiff,  having 
stood  by  and  permitted  her  husband  to  deal  with  purchasers  of  the 
property,  concealing  her  interest  in  it,  was  precluded  from  relief  in 
equity  :   Watts  v.  CresweU  (5),  Savage  v.  Foster  (6).  • 

The  Vice-Chancellor  held,  that  the  gift  of  the  *property  by  the  [  'Jse] 
will  was  a  gift  to  the  separate  use  of  the  wife,  with  a  restraint  from 
alienation  ;  that  the  defendants,  Edney  and  Dunbar,  having  notice 
of  the  under-lease  to  Poole,  to  which  the  plaintiff  was  a  party,  must 
be  treated  as  having  notice  of  the  plaintiff's  interest;  and  that  the 
lease  must  be  delivered  up,  and  the  rent  and  profits  received  after 
the  institution  of  the  suit  accounted  for.  No  costs  to  the  hearing. 
Further  directions  and  subsequent  costs  reserved. 

(1)  65  R.  R.  471  (1  Coll.  138).  (6)  2  Eq.  Ca.  Ab.  615;  9  Vin.  Ab. 

(2)  1  Veni,  7  ;  see  4  Hare,  3,  «.  (6).  415,  pi.  24,  8.  C. 

(3)  2  Vera.  270.  (6)  9  Mod.  36. 

(4)  34  H.  E.  114  (2  Buss.  &  My. 
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1847. 
May  26. 

WlORAIff, 
V.-C. 

Affirmed  on 
Appeal. 

July  29. 
Lord 

COTTBNHAM, 
L.C. 

[196] 


[  *l^l  ] 


MORTIMER  V.   IRELAND  (1). 

(6  Hare,  196— 199  ;  S.  C.  16  L.  J.  Ch.  416;  affd.  11  Jur.  721.) 

The  survivor  of  two  executors  and  trustees  bequeathed  the  trust  property 
to  A.,  upon  the  trusts  declared  by  the  original  testator,  expressing  by  the 
same  instrument  his  wish  that  A.  would  execute  the  trusts  with  fidelity. 
No  direction  was  given  by  the  will  of  the  original  testator  as  to  the  appoint- 
ment of  new  trustees.  On  a  bill  by  the  cestuis  que  trust  for  that  purpose : 
Held,  that  A.,  though  legallj'  in  Uie  possession  of  the  trust  property,  was 
not  a  trustee  properly  constituted,  and  that  the  cestuis  que  trust  were  entitled 
to  have  new  tmstees  appointed  by  the  Court. 

T.  B.  Mortimer,  the  testator,  by  his  will,  dated  in  1835,  gave 
legacies  of  2,000/.,  2,000/.,  1,600Z.,  and  2,000i.  to  the  several 
plaintiffs  for  their  respective  lives,  and  "  in  the  event  of  either  of 
them  dying  without  child  or  children,**  the  legacy  of  the  deceased 
to  be  divided  amongst  the  survivors;  and  the  testator  added,  **  I 
give  to  Mr.  Griffiths,  solicitor,  of  Cheltenham,  the  sum  of  800Z.,  and 
to  Mr.  Pruen,  his  partner,  lOOi.,  and  I  constitute  and  appoint  those 
two  gentlemen  my  executors  and  trustees."  The  testator  died  on 
the  16th  of  July,  1836,  and  Mr.  Griffiths,  the  executor  named  in 
his  will,  died  on  the  17th  of  the  same  month  of  July.  Mr.  Pruen, 
the  other  executor,  proved  the  will  and  administered  the  estate, 
appropriating  certain  funds  and  securities  to  satisfy  the  plaintiffs' 
legacies.  Mr.  Pruen  died  in  March,  1846,  having,  by  his  will, 
appointed  the  defendants,  Henry  Pruen  and  Eichard  Ireland,  his 
executors;  and  having,  by  a  codicil  to  his  will,  devised  and 
^bequeathed  to  Eichard  Ireland  all  the  real  and  personal  estates 
which  were  then  vested  in  him  (the  testator  Pruen)  as  trustee  or  as 
surviving  trustee  for  any  person  or  persons  whomsoever,  to  hold  to 
him  (Ireland),  his  heirs,  executors,  &c.  upon  the  trusts  affecting  the 
same ;  adding  :  "  The  long  experience  I  have  had  of  the  punctuality 
of  the  said  Eichard  Ireland  in  the  management  of  my  property  and 
collection  of  my  rents  and  those  of  my  father  before  me,  induce  me 
to  place  this  great  trust  in  his  hands,  in  the  full  hope  and  con- 
fidence that  he  will  administer  the  important  trusts  committed  to 
him,  and  appropriate  the  large  amount  of  money  and  property 
hereby  entrusted  to  him,  with  strict  fidelity,  honour,  and  integrity, 
so  that  those  good  friends  who  have  long  placed  their  property  in 
my  hands,  may  have  no  more  reason  to  complain  of  him  than  they 
had  of  me.  .  .  .  My  last  request  to  you,  Eichard,  is  to  perform 
this  trust  with  honest  punctuality  and  integrity.  I  know  you  will 
do  so,  and  therefore  it  is  that  I  select  you,  having  no  important 

(1)  Discussed  by  Jessel,  M.  B.,  In  re  Osbonie  and  Bowlett  (1880)  13  Oh.  D. 
774,  789,  49  L.  J.  Ch.  310,  42  L.  T.  650. 
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9, 

Ireland. 


business  to  attend  to,  in  preference  to  my  friend,  George  Edmund    mortiubb 
Williams,  who  I  had  once  selected,  but  who,  I  think,  is  too  over- 
whelmed in  business  to  attend  to  it  as  I  could  wish."  The  defendant, 
Ireland,  accepted  the  trust. 

The  bill  was  filed  in  September,  1846,  for  the  appointment  of 
new  trustees  of  the  legacies,  and  the  transfer  to  them  of  the  funds 
and  securities  upon  which  they  were  invested. 

Mr.  Wood  and  Mr.  C.  R.  M.  Jackson,  for  the  plaintiffs,  sub- 
mitted that,  although  the  trust  funds  and  securities  had,  by 
operation  of  law,  become  vested  in  the  defendant  Ireland,  and  the 
trust  property  being  the  *property  of  the  cestuis  que  trust,  Ireland  [  'i^s  ] 
was  in  that  sense  a  trustee,  yet  he  was  not  a  trustee  in  whom  T.  B. 
Mortimer,  the  testator,  had  reposed  any  confidence,  nor  a  trustee 
appointed  under  any  competent  authority,  and  that,  therefore,  the 
plaintiffs  (in  the  absence  of  any  express  power  to  appoint  new 
trustees)  were  entitled  to  have  trustees  appointed  by  the  Court. 
Ireland  was  merely  the  party  to  whom  both  the  law,  and  Mr.  Pruen, 
the  last  survivor  of  the  two  trustees,  had  given  the  custody  of  the 
trust  property  until  new  trustees  should  be  duly  constituted  :  Cooke 
V.  Crawford  (i),  Cole  v.  Wade  {2).  The  will  contained  discretionary 
powers  of  investment  which  the  original  trustees  had  no  authority 
to  delegate. 

Mr.  Romilhj  and  Mr.  Elderton,  for  the  defendant,  Ireland,  and 
Mr.  }Vicken8,toT  the  defendant,  Pruen,  contended  that  Ireland  was 
well  appointed  a  trustee  of  the  property :  Titley  v.  Wolstenholme  (3) ; 
and  having  strictly  performed  his  duty  in  that  capacity,  there  was 
no  ground  for  removing  him  from  the  oflBce. 

The  Vicb-Chancellor  said,  that  the  plaintiffs  were  entitled  to 
have  new  trustees  appointed  under  the  decree  of  the  Court.  That 
the  property  should  be  vested  in  a  representative  of  the  survivor  of 
the  trustees  was  a  consequence  which  the  testator  must  be  supposed 
to  have  contemplated ;  but  such  a  representative  could  not  claim  to 
hold  it  as  the  trustee  of  the  parties  beneficially  interested  against 
their  will.  It  was  not  a  case  in  which  any  special  confidence  had 
been  delegated.  He  would  refer  it  to  the  Master  to  appoint  two 
•proper  persons  to  be  trustees  of  the  trust  monies  and  premises,  [  •i^^  ] 
the  defendant,  Ireland,  to  be  at  liberty  to  propose  himself  as  one  of 

(1)  00  B.  R  303  (13  Sim.  91).  (3)  64  B.  E.  106  (7  Beav.  425). 

(2)  10  B.  B.  129  (16  Yee.  27,  44). 
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Mortimer     such  trustees,  but  that  to  be  without  prejudice  to  any  question  in 
Ireland.      *h®  cause. 


JtUy  29. 
[llJur.721] 


From  this  decision  the  defendant  R.  Ireland,  now  appealed  to 
the  Lord  Chancellor. 

Elderton,  for  the  defendant  R.  Ireland,  argued,  that,  being  the 
representative  of  the  surviving  trustee,  and  also  the  devisee  of  the 
trust  premises  under  his  will,  R.  Ireland  was  duly  constituted  a 
trustee  of  the  will  of  the  original  testator.  He  cited  Titlcy  v. 
Wol8t€nholme(}),  and  commented  on  Cooke  v.  Crawford  (2), 

Jackson  (who  appeared  for  the  plaintiffs)  was  not  called  upon 
by  the  Lord  Chancellor. 

The  Lord  Chancellor: 

The  argument  amounts  to  this,  that  the  executor  of  a  trustee  is 
of  right  a  trustee.  Whether  the  property  is  real  or  personal  estate 
is  no  matter,  for  suppose  a  man  appoints  a  trustee  of  real  and 
personal  estate  simplicitery  adding  nothing  more,  this  cannot  make 
his  representative  a  trustee.  The  case  before  the  Master  of  the  Rolls 
was  quite  different,  for  there  the  Court  proceeded  on  the  intention 
manifested,  that  the  trust  should  be  performed  by  the  assigns  of 
the  survivor.  The  property  may  vest  in  the  representative,  but 
that  is  quite  another  question  from  his  being  trustee.  The  testator 
may  select  the  heir  to  succeed  to  the  trust,  but  he  only  can  do  so. 
Here  there  are  two  persons  appointed  trustees ;  both  die ;  thus 
there  is  no  trustee,  and  it  is  for  the  Court  to  appoint  new  ones. 
The  testator  having  given  no  indication  of  intention,  the  Court 
must  refer  it  to  the  Master.  The  decree  of  the  Vice- Chancellor  is 
right  in  its  form.     The  appeal  must  be  dismissed,  with  costs. 


1847. 
May  24,  25. 
Ju/te  5, 8. 

Wig  RAM, 

V.-C. 

[6  Hare,  199] 


LAYCOCK  V.   JOHNSON, 

(6  Hare,  199—213 ;  S.  0.  16  L.  J.  Ch.  350;  11  Jur.  688.) 

R.,  the  factor  of  W.,  of  W.  and  K.,  of  W.  K.  and  P.,  of  W.  P.  and  C.  and  W. 
and  B.,  accepted  bills  drawn  on  him  by  W.  and  P.,  they  (W.  and  P.)  agreeing 
that  aU  the  goods  in  li.'s  hands,  consigned  to  him  by  W.  and  P.,  either  solely 
or  jointly,  should  be  security  to  K.  for  the  amount  of  his  acceptances.  B, 
sold  the  goods  in  his  own  name.  W.  afterwards  became  bankrupt,  and  the 
assignees  of  W.  gave  notice  to  the  buyers  of  the  goods  not  to  pay  R.  the 
monies  due  in  respect  of  such  sale.  All  the  debts  owing  for  the  goods  were 
afterwards,  by  indenture,  to  which  R.  and  the  assignees  of  W.  were  parties, 
assigned  to  trustees,  upon  trust  to  apply  the  same  as  R.  might  legally  do  if 

(1)  64  R.  R.  106  (7  Beav.  425).  (2)  60  R.  R.  303  (13  Sim.  91). 
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the  asgignment  had  not  been  made.    B.  afterwards  became  bankrupt.    The      Latoock 
trustees  having  received  the  proceeds  of  the  goods  filed  their  bill  against  the  r. 

assignees  of  W.  and  of  E.,  for  the  direction  of  the  Court  in  the  execution  of  the  Joh  nsok. 
trust.  By  the  decree,  the  Master  was  directed  to  state  what  bills  of  exchange 
had  been  accepted  against  the  goods,  and  the  amount  and  particulars  of 
such  acceptances,  and  the  amount  unpaid,  and  for  that  purpose  he  was  at 
liberty  to  publish  advertisements.  Under  such  advertisements  several 
claims  were  made  before  the  Master,  by  K.,  and  by  other  holders  of  the 
bills  accepted  by  R.     On  further  directions.  Held, 

That  the  bill  holder's  claim,  under  the  rule  of  Ex  parte  Warvig  (1),  was 
not  enforceable  under  the  trust  deed  and  that  the  estates  must  be  adminis- 
tered in  bankruptcy  and  that  the  assignees  of  K.  were  entitled  to  recover  the 
trust  fund  accordingly. 

T.  BiDOWAY,  in  his  business  of  wool-factor  at  Huddersfield,  sold 
wools  consigned  to  him  by  Henry  and  John  Wilkins,  and  also  by 
George  Pressey,  the  agent  of  Messrs.  PoUak,  of  Vienna.  Henry 
and  John  Wilkins  and  George  Pressey  (also  as  the  agent  of  Messrs. 
Pollak),  *bought  wools  on  their  joint  account,  and  consigned  them  [  ♦200  ] 
to  Ridgway  for  sale.  Henry  and  John  Wilkins,  Pressey,  and  a  Mr. 
Cartwright,  the  manager  of  the  North  Wilts  Banking  Company,  also 
bought  wools  on  their  own  joint  account,  which  latter  wools  were 
consigned  to  Eidgway  by  Henry  and  John  Wilkins,  on  such  joint 
account.  Henry  and  John  Wilkins,  and  a  Mr.  Briderman,  of  Vienna, 
also  purchased  wools  on  their  joint  account,  which  wools  were  con- 
signed by  Briderman  to  his  agent,  Renter,  who  consigned  them  to 
Ridgway  for  sale  on  the  joint  account  of  himself  and  Henry  and 
John  Wilkins. 

At  the  request  of  Henry  and  John  Wilkins,  and  George  Pressey, 
Ridgway,  being  in  possession  of  the  wools,  or  the  proceeds  of  the 
wools,  which  were  sold  in  his  own  name,  accepted  three  bills  of 
exchange  drawn  upon  him  by  Henry  and  John  Wilkins,  and  Pressey. 
One  of  these  bills  was  paid  at  maturity,  and  the  two  others,  for 
2,362/.  2i.  4rf.  and  2,812Z.  17«.  8rf.,  were  deposited  with  the  North 
Wilts  Banking  Company,  and  were  afterwards  renewed,  such 
renewed  bills  becoming  due  on  the  22nd  of  June,  1841. 

In  February,  1841,  it  was  estimated  that  the  balance  of  the  pro- 
ceeds or  value  of  the  wools  in  the  hands  of  Ridgway,  amounted  to 
about  8,000Z.  or  9,000/.,  and  it  was  then  agreed  that  George  Pressey 
should  draw,  and  Ridgway  should  accept,  a  bill  for  9,000Z. ;  that 
Henry  and  John  Wilkins  should  guarantee  to  the  holder  of  the 
bill  the  appropriation  by  Ridgway  of   the    stock  and  debts  at 

(1)  13  B.  B.  217  (19  Yes.  349).  This  of  Chancery,   and  the  effect  of    tbe 

appears  to  be  the  first  case  in  which  decision  was  to  remit  the  application 

the  application  of  the  rule  in  Ex  parte  of  the  rule  to  the  Court  of  Bankruptcy. 

Waring  was  considered  by  the  Court  — 0.  A.  S. 
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latcook      Huddersfield,  for  the  payment  of  the  bill ;  and  that  the  whole  of  the 

JoBNBOK.     stock  and  debts  existing  both  on  the  joint  account  of  Henry  and  John 

Wilkins  and  George  Pressey,  and  on  the  account  of  Henry  and  John 

[  •201  ]      Wilkins  alone,  should  be  security  to  Ridgway  for  the  amount  of  *his 

acceptances.    A  bill  for  9,OO0Z.  was  drawn  and  accepted  accordingly, 

payable  six  months  after  date. 

By  a  subsequent  arrangement  between  the  same  three  parties,  a 
bill  for  457L  10s.,  dated  the  2nd  of  March,  1841,  was  drawn  by  Henry 
and  John  Wilkins,  and  accepted  by  Ridgway,  and  it  was  agreed  that 
Henry  and  John  Wilkins  should  provide  for  this  bill  at  maturity,  and 
if  they  should  fail  to  do  so,  that  it  should  go  in  part  satisfaction  by 
Ridgway  of  the  9,000Z.  bill.     The  bill  for  457Z.  10«.  was  not  paid. 

In  April,  1841,  another  bill,  for  973Z.  17«.  was  drawn  by  Henry 
and  John  Wilkins,  and  accepted  by  Ridgway.  The  Union  Bank  of 
London,  upon  the  representation  of  Henry  and  John  Wilkins,  and 
Ridgway,  that  the  wools,  and  the  proceeds  of  the  wools,  payable  to 
Ridgway,  were  sufficient  to  provide  for  the  bill,  made  advances  to 
Henry  and  John  Wilkins  upon  it,  and  thereby  became  the  holders 
of  this  bill. 

In  May,  1841,  Henry  and  John  Wilkins  became  bankrupt.  All 
the  above-mentioned  bills  were  then  outstanding,  and  unpaid.  The 
assignees  of  Henry  and  John  Wilkins  claimed  to  receive  the  monies 
payable  to  Ridgway  in  respect  of  wools  which  he  had  sold  on  the 
account  of  the  bankrupts ;  and  gave  notice  to  the  purchasers  not  to 
pay  to  Ridgway  the  amount  due  in  respect  of  such  wools.  Soon 
after  this,  Ridgway  and  the  assignees  of  Henry  and  John  Wilkins 
entered  into  an  arrangement  for  the  collection  by  trustees  of  the 
outstanding  debts  owing  on  account  of  the  wools,  and,  in  pursuance 
of  that  arrangement,  an  indenture,  dated  the  11th  of  June,  1841, 
was  executed  by  Ridgway  of  the  first  part,  the  assignees  of  Henry 
and  John  Wilkins  of  the  second  part,  and  Laycock  and  another  (the 
[♦202]  plaintiffs),  as  *  trustees,  of  the  third  part,  whereby  the  debts 
specified  in  a  schedule  thereto  were  assigned  to  the  plaintiffs,  the 
trustees,  upon  trust  that  they  should  apply  the  money  to  be 
received  from  the  debts,  in  the  first  place,  towards  paying  the 
expense  of  the  trust-d#ed  and  any  other  expenses  incurred  in  the 
execution  of  the  trust,  and,  in  the  next  place,  to  apply  the  money  in 
the  same  manner  as  Ridgway  would  be  entitled  by  law  to  apply  the 
same  in  case  that  assignment  had  not  been  executed. 

Ridgway  afterwards  became  bankrupt. 

At  this  time,  and  subsequently  in  the  course  of  the  suit,  four 
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claims  were  made  by  the  several  bill  holders  upon  the  proceeds  of  Latcook 
the  wools  assigned  to  the  trustees:  1.  The  North  Wilts  Banking  johnsox. 
Company  claimed  in  respect  of  the  two  bills  for  2,362/.  2s.  4d.  and 
2,812Z.  17«.  8d.,  after  certain  deductions,  the  sum  of  4,532Z.  98.  4rf., 
and  interest  thereon.  2.  Messrs.  Pollak,  who  had  ceased  to  employ 
Pressey  as  their  agent,  and  had  received  from  hiui  the  bill  for 
9,000Z.,  towards  satisfaction  of  a  balance  of  12,000Z.  alleged  to  be 
due  from  him  to  them,  claimed  6,279Z.  Ids.  Id,,  as  due  to  them  from 
Eidgway,  subject  to  the  question  whether  that  amount  ought  to  be 
reduced,  by  reason  of  the  two  bills  afterwards  accepted  by  Eidgway, 
and  dated,  one  in  March,  and  the  other  in  April,  1841.  3.  The 
bill  for  4571,  10«.,  dated  in  March,  1841,  which  had  come  to  the 
hands  of  E.  Sanderson  &  Co.  4.  The  bankers  of  Henry  and  John 
Wilkins  (the  Union  Bank  of  London)  claimed,  in  respect  of  the  bill 
for  973i.  17*.,  the  sum  of  832Z.  2«.  Irf.,  being  the  amount  owing 
to  them  from  the  said  bankrupts,  after  deducting  the  balance  of 
theij'  banking  account. 

All  the  bills  had  been  drawn  and  accepted  generally  against  the 
wools  in  the  hands  of  Eidgway,  on  account  *of  Henry  and  John  [  ♦203  ] 
Wilkins  and  Pressey,  whether  on  their  joint  or  on  their  separate 
accounts.  The  9,000Z.  bill  was  indorsed  generally  by  Pressey  when 
he  delivered  it  to  Messrs.  Pollak,  but  afterwards,  when  at  maturity, 
it  was  indorsed  to  Messrs.  Pollak  or  order. 

The  plaintiffs,  after  having  received  monies  on  account  of  the 
wool  to  the  amount  of  5,899Z.  48.  Sd.,  filed  their  bill  against  the 
assignees  of  Henry  and  John  Wilkins,  and  the  assignees  of  Eidgway, 
for  the  direction  of  the  Court  in  the  execution  of  the  trust.  The 
decree  was  taken  by  consent,  under  which  the  plaintiffs  paid  into 
Court  the  said  principal  sum  and  interest,  and  it  was  referred  to 
the  Master  to  take  an  account  of  the  monies  come  to  their  hands, 
and  of  the  monies  outstanding  in  respect  of  the  wools,  and  whether 
such  outstanding  debts  were  or  were  hot  recoverable;  and  the 
Master  was  also  directed  to  inquire  whether  any  and  what  bills  of 
exchange  were  accepted  by  Eidgway,  and  at  whose  request,  and  for 
what  account  and  for  what  purpose,  and  whether  the  same  were 
drawn  and  accepted  against  the  wools  in  the  pleadings  mentioned 
generally,  or  against  any  particular  part  or  parts  thereof,  and  if  so, 
against  which  of  such  wools,  and  how  much  had  been  paid,  and 
by  whom,  and  out  of  what  funds  on  account  thereof,  and  what 
amount  then  remained  unpaid,  and  when  the  same  bills  respectively 
were  accepted,  and  what  person  or  persons  were  or  was  then  the 
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Laycock  holders  or  holder  of  Buch  unpaid  acceptances.  And  it  was  ordered 
JoHMBON.  ^^^^  i^^  Master  should  inquire  whether  any  and  what  money  was 
due  to  T.  Eidgway  at  the  time  of  his  bankruptcy  from  the  said 
Henry  and  John  Wilkins,  or  their  estate,  in  respect  of  his  general 
account  as  the  factor  of  Henry  and  John  Wilkins.  And  for  the 
purpose  of  making  such  inquiries,  it  was  ordered  that  the  Master 
should  be  at  liberty,  if  he  should  think  fit,  to  cause  advertisements 
[  ♦204  ]  *tQ  bQ  published  in  &c.,  for  the  persons  claiming  to  be  holders  of 
such  bills  of  exchange  as  he  should  find  to  have  been  accepted  by 
Bidgway  as  aforesaid,  to  come  in  and  make  out  their  claims  before 
him,  and  he  was  to  fix  a  peremptory  day  for  that  purpose. 

Advertisements  were  issued  in  pursuance  of  the  decree,  under 
which  the  four  descriptions  of  bill  holders  above  specified  came  in^ 
before  the  Master  and  made  their  respective  claims.  The  Master, 
by  his  report,  after  finding  the  amount  of  the  monies  received,  and 
of  the  monies  outstanding  and  irrecoverable,  and  also  the  other 
facts  of  the  case,  to  the  efifect  above  stated,  found  that  the  sum  of 
9,208Z.  11^.  Id,  was  claimed  by  the  assignees  of  Bidgway,  as  due  to 
them  from  the  estate  of  the  said  Henry  and  John  Wilkins,  but  that 
such  claim  was  disputed,  and  that  a  balance  was  claimed  by  the 
assignees  of  Henry  and  John  Wilkins,  as  being  in  fact  due  to  them 
from  the  estate  of  Bidgway ;  and  the  accounts  between  the  parties 
extending  over  a  long  period  of  time,  and  being  of  a  complicated 
character,  it  was  submitted  to  the  Master  on  the  part  of  the 
assignees  of  Bidgway,  that,  inasmuch  as  such  accounts  for  the  most 
part  did  not  affect  the  fund  to  be  administered  in  this  suit,  it  was 
unnecessary  to  incur  the  expense  and  delay  of  investigating  them, 
and  the  several  other  parties  interested  having  consented  thereto, 
the  Master  had  forborne  to  make  the  inquiry,  by  the  decree  directed, 
as  to  the  amount  (if  any)  due  to  Bidgway  at  the  time  of  his  bank- 
ruptcy from  Henry  and  John  Wilkins,  or  their  estate,  in  respect  of 
his  general  account  in  trust  for  Henry  and  John  Wilkins.  The 
report  was  confirmed. 

At  the  hearing  for  further  directions, 

Mr,  Romilly  and  Mr.  Gold^midy  for  the  plaintiffs. 

[  205  ]  Mr.  Wood  and  Mr.  Cole,  for  the  assignees  of  Bidgway,  argued 

that  the  trust-fund  could  only  be  administered  by  the  trustees,  or 
by  the  Court  in  the  place  of  the  trustees,  according  to  or  in  pur- 
suance of  the  contract  between  the  parties  previous  to  the  bank- 
ruptcy of  either  of  them,  and  previous  to  the  creation  of  the  trust. 
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The  deed  was  not  intended  to  do  more  than  provide  for  the  collection  Latoock 
of  the  monies  outstanding/ and  thereby  prevent  the  loss  which  might  johnbon. 
be  occasioned  by  the  conflicting  claim  of  the  assignees  of  Wilkins, 
and  their  notices  to  the  buyers ;  but  the  fund  once  collected,  it  was 
clear  upon  the  transaction  that  Bidgway  was  entitled  to  apply  it  in 
exoneration  of  his  liability  upon  the  bills.  It  was  only  upon  the 
security  of  the  wools  that  he  had  accepted  the  bills,  and  the  pro- 
ceeds of  the  wools  must  be  applied  in  payment  of  such  bills.  They 
mast  have  been  so  applied  if  Bidgway  had  continued  solvent,  and 
the  assignees  now  stood  in  his  place,  and  had  the  same  rights. 

Mr.  Wal/ordf  for  the  assignees  of  Henry  and  John  Wilkins : 

In  the  transactions  out  of  which  the  present  question  arises,  the 
Wilkins's  were  the  principals,  and  Bidgway  was  the  agent.  The 
property — that  is,  the  wools — belonged  to  the  Wilkins's  and  their 
co-adventurers.  It  cannot  be  pretended  that  Bidgway  had  any 
other  right  than  the  right  of  being  paid  or  indemnified  in  respect 
of  the  liabilities  which  he  incurred.  Now  the  assignees  of  Wilkins 
aver  that  if  the  accounts  between  them  and  the  estate  of  Bidgway 
were  taken,  Bidgway  would  be  found  the  debtor.  If  the  balance 
had  been  the  other  way,  it  might  have  been  said,  as  a  mortgagee  or 
the  claimant  of  an  unsatisfied  lien,  Bidgway  was  entitled  to  receive 
the  proceeds  of  the  wools,  and,  after  satisfying  his  own  demand  as 
factor,  to  pay  the  surplus  over  to  his  principal.  But  in  order  to 
establish  this  right,  it  was  incumbent  on  the  parties  representing 
*Bidgway  to  show  at  least  that  something  was  due  to  him.  This  [  *906  ] 
they  have  not  thought  proper  to  do.  Upon  their  suggestion  (to 
which,  of  course,  the  assignees  of  the  Wilkins's  did  not  object),  the 
general  account  between  the  two  estates  was  waived.  In  such  cir- 
cumstances, no  debt  against  the  Wilkins's  being  established,  the 
natural  order  of  distribution  must  prevail;  the  proceeds  of  the 
wools  must  be  paid  over  to  the  parties  representing  the  owners  of 
the  wools.  If,  from  any  cause,  the  assignees  of  Bidgway  should 
still  think  proper  to  claim  a  settlement  of  the  account,  and  should 
establish  a  balance  in  their  favour,  they  will  not  be  precluded  from 
their  right  of  set-oflf  in  the  bankruptcy.  As  the  case  at  present 
stands,  no  such  balance  has  been  shown,  and  none  ought  to  be 
assumed. 

Both  classes  of  defendants  objected  to  the  right  of  the  bill 
holders,  not  parties  to  the  cause,  to  be  heard  by  their  counsel  on 
the  farther  directions. 
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Latcock  Mr.  Snamton  and  Mr.  Rolt  claimed  to  be  heard  on  behalf  of 

Johnson.  Messrs.  Pollak,  the  indorsees  and  holders  of  the  bill  for  9,000{. : 

The  Messrs.  Pollak  are  the  holders  of  the  bill  drawn  by  Pressey, 
their  agent  and  debtor,  and  accepted  by  Bidgway,  on  the  security 
of  the  wools  which  had  been  consigned  to  him.  They  are  entitled 
to  receive  the  money  produced  by  the  wools,  after  satisfying  the 
claims  of  the  estate  of  Bidgway  in  respect  of  his  actual  payments. 
This  right  arises,  as  expressed  by  Lord  Eldon  in  Ex  parte  Waring  (i), 
not  as  having  a  demand  upon  these  funds  in  respect  of  the  accept- 
ance they  hold,  but  because  the  estate  of  Bidgway  must  be  cleared 
[  '207  ]  of  the  demand  *by  his  acceptance,  and  the  surplus,  after  answering 
that  demand,  must  be  made  good  to  the  Wilkins's.  It  is  a  right 
which  arises,  indirectly,  out  of  the  equities  of  the  respective  bank- 
rupts. A  right  arising  from  the  equity  of  another  party  is  frequently 
enforced  in  this  Court.  The  separate  creditor  of  one  partner  recovers 
his  debts  out  of  the  partnership  property  by  working  out  the  equities 
of  the  partners,  as  between  themselves,  to  have  their  respective 
rights  or  shares  ascertained,  and  not  by  any  demand  which  the 
separate  creditor  has  upon  the  joint  property.  All  the  facts  upon 
which  the  respective  rights  of  the  bankrupts  and  the  bill  holders 
arise,  are  now  before  the  Court,  and  there  is  no  difficulty  in  the 
way  of  disposing  of  the  trust-funds  according  to  the  priorities  of  the 
claimants.  They  cited  also  Ex  parte  Perfect  {2),  and  Ex  parte 
Hohhouse  (3).     *     *     * 

Mr.  Anderson,  for  the  Union  'Bank  of  London,  and  for  the 
North  Wilts  Banking  Company,  and  Mr.  FoUett,  for  B.  Sanderson 
[  •208  ]       &  Co.,  all  of  whom  were  holders  *of  bills,  as  above  stated,  sup- 
ported in  like  manner  their  claim  to  intervene  and  have  their 
respective  priorities  determined  in  the  cause. 

Thb  Yice-Chancellor  [after  stating  the  facts  of  the  case,  the 
subject  and  frame  of  the  suit,  the  decree,  and  the  report  of 
the  Master]: 

On  behalf  of  the  bill  holders,  counsel  have  appeared  upon  the 
further  directions,  and  claimed  to  be  heard  in  support  of  the  right 
which  they  assert  to  have  the  proceeds  of  the  wool  applied  in  pay- 
ment of  the  bills  in  their  hands.  The  right  of  the  bill  holders  so  to 
appear  was  controverted  by  the  parties  in  the  cause,  as  was  also  the 

(1)  13  E.  R.  217  (19  Ves.  349),  (3)  2  Deac.  291. 

(2)  Mont.  25. 
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interest  they  claimed  in  the  proceeds  of  the  wool.  My  opinion  is,  Latgock 
that  the  bill  holders  have  not  a  right  to  be  heard  in  this  cause  upon  Johnson. 
farther  directions. 

The  interests  of  the  parties  under  the  assignment  of  the  11th 
of  June,  1841,  cannot  be  affected  by  the  form  of  this  suit ;  those 
interests  must  be  dealt  with  precisely  in  the  same  way  as  they 
would  have  been  dealt  with  if  one  set  of  defendants  had  been 
plaintiffs,  and  the  other  set,  with  the  trustees,  had  been  defendants. 
Now,  in  the  first  place,  suppose  there  had  been  no  bankruptcy,  and 
that  Messrs.  Wilkins  had  been  plaintiffs,  and  Bidgway,  with  the 
trustees,  had  been  defendants,  seeking  a  determination  as  to  their 
rights  under  the  deed  of  assignment:  in  that  case  no  bill  holder 
would  have  been  a  necessary  or  proper  party  to  the  suit.    I  mean 
to  say  that  the  effect  of  that  deed,  however  it  might  give  to  Messrs. 
Wilkins  or  to  Eidgway  a  right  to  say  the  proceeds  should  be  applied 
for  the  benefit  of  the  bill  holders,  was  not  to  create  an  interest  in 
the  bill  holders  which  they  could  enforce  by  suit.    They  *could  not       [  '209  ] 
have  intervened  and  filed  a  bill  upon  the  footing  of  the  deed  to 
have  the  proceeds  applied  for  their  benefit.    It  was  not  argued  at 
the  Bar  that  the  bill  holders  could  have  so  intervened.     I  notice 
this  as  a  stepping-stone  to  the  further  observations  which  I  have  to 
make.     It  was  admitted  by  counsel  at  the  Bar,  that,  except  as  a 
consequence  of  the  bankruptcy,  the  bill  holders  could  not  appear. 
There  appears  to  have  been  some  communication  made  to  the  Union 
Bank  of  London  respecting  the  application  of  the  proceeds  of  the 
wool,  but  that  communication  was  not  relied  upon  at  the  Bar,  nor 
in  the  finding  of  the  Master,  as  affecting  the  result  in  this  case. 

Assuming  that  the  bill  holders  could  not  have  intervened  if  there 
had  been  no  bankruptcy,  the  next  point  is,  whether,  taking  the 
bankruptcy  as  a  fact  in  the  case,  and  supposing  the  assignees  of 
Messrs.  Wilkins  to  have  been  plaintiffs,  and  the  assignees  of  Bidg- 
way, together  with  the  trustees,  defendants  (omitting  for  the  present 
the  doctrine  established  by  the  case  of  Ex  parte  Waring  and  the 
other  cases  cited  at  the  Bar),  the  case  would  be,  in  this  respect,  the 
same  as  the  case  which  I  first  supposed.  The  assignees  in  each 
case  standing  in  the  place  of  the  bankrupts,  and  representing  all 
the  creditors,  the  fund  would  be  attributed  by  the  Court  to  the 
estate  entitled  to  it ;  and  the  fund  having  been  given  to  the  proper 
bankrupt's  estate,  would  be  distributed  by  the  assignees  in  that 
bankruptcy. 

The  third  question  is,  whether  the  doctrine  established  by  Ex 
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LAYcocK  parte  Waring,  and  the  other  cases,  affects  the  alleged  rights  of 
Johnson,  these  bill  holders.  That  doctrine  appears  to  me  to  make  no  dif- 
ference for  the  purposes  of  the  present  suit.  The  creditors  must  be 
paid  in  the  bankruptcy ;  and  the  rule  laid  down  in  Ex  parte  Waring 
[  *2io  ]  is  *only  a  special  mode  of  payment  in  the  bankruptcy.  In  the  case 
of  ThampBon  v.  Derham  (i)  I  had  occasion  much  to  consider  (and 
the  LoBD  Chancellor  afterwards  approved  of  that  decision)  what 
the  consequences  would  be  if  the  Court  should  take  upon  itself  to 
administer  in  equity  the  law  which  applies  to  the  case  of  bankruptcy 
alone ;  and  it  appears  to  me  now,  as  it  did  in  that  case,  that  any 
attempt  to  administer  in  equity  the  bankrupt's  estate,  would  involve 
much  substantial  inconvenience,  to  which  parties  ought  not  to  be 
subjected.  In  truth,  to  apply  the  rule  expressed  in  Ex  parte  Waring^ 
is  merely  to  adopt  a  special  mode  of  paying  the  creditors  whose  case 
falls  within  that  rule. 

Now  the  fourth  and  last  question  on  this  part  of  the  subject  is, — 
Does  the  form  of  the  decree  in  this  case  render  it  necessary  that  I 
should  depart  from  the  rule  which  otherwise  I  ought  to  follow  ?  It 
appears  to  me  that  the  only  point  which  can  arise  upon  the  decree, 
is  upon  that  part  of  it  which  directs  the  publication  of  advertise- 
ments. All  the  inquiries  and  direction  in  the  decree,  except  those 
connected  with  the  advertisements,  would  be  strictly  necessary  for 
the  purpose  of  adjusting  the  rights  of  the  assignees  as  between  each 
other.  If  the  direction  to  advertise  were  not  necessary  for  that 
purpose,  it  certainly  is  not  so  foreign  to  it  as  to  justify  the  conclu- 
sion on  my  part  that  the  direction  was  intended  to  confer  upon  the 
bill  holders,  who  are  not  parties  in  the  cause,  an  interest  in  the 
suit  which  they  otherwise  would  not  have  had. 

Excluding,  then,  the  bill  holders,  the  question  is  between  the 
assignees  of  the  two  estates  of  the  bankrupts ;  and  if  the  transac- 
[  «2ii  ]  tions  between  the  Messrs.  Wilkins  and  ^Bidgway  had  been  confined 
to  the  particular  wool  represented  by  the  money  in  Court,  and  the 
particular  bills  mentioned  in  the  report,  the  decree  would  necessarily 
be  to  give  the  proceeds  to  the  assignees  of  Bidgway,  to  be  by  them 
administered  in  the  bankruptcy.  I  say  this  because  the  amount  to 
be  paid  on  the  bills  exceeds  the  amount  of  the  wool  in  their  hands. 
But  it  was  said  by  Mr.  Walford,  for  the  assignees  of  Wilkins,  that 
there  were  other  transactions  between  the  bankrupts,  and  that 
until  the  state  of  the  general  account  between  the  estate  of  Messrs. 
Wilkins  and  that  of  Bidgway  at  the  date  of  the  bankruptcies  was 

(1)  1  Hare,  358. 
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ascertained,  the  proper  decree  to  be  made  in  this  cause  as  between      latcock 
the  estates  of  the  two  bankrupts  would  not  be  known.    I  have     jonysoK. 
referred  to  the  answers  of  the  defendants  for  the  purpose  of  seeing 
what  cases  they  make  in  this  respect.    By  the  answers  it  appears 
that,  on  behalf  of  the  estate  of  Bidgway,  a  balance  is  claimed  to  be 
due  from  the  estate  of  the  Wilkins's,  and,  upon  the  general  law  of 
factors,  a  right  is  claimed  to  apply  any  proceeds  in  the  hands  of 
Bidgway  for  the  payment  of  any  balance  that  might;  be  due  from 
Messrs.  Wilkins  to  him.    No  claim  is  made  of  any  balance  being 
due  to  them  in  the  answers  of  the  assignees  of  Messrs.  Wilkins. 
The  order  made  at  the  hearing  of  the  cause  was  according  to  the 
rights  claimed  by  the  parties ;  and  the  decree  directed  an  account 
to  be  taken  of  what  was  due  to  Bidgway  from  the  Wilkins's,  but 
contained  no  counter-direction  to  take  an  account  of  what  (if  any- 
thing) was  due  to  the  Wilkins's  from  Bidgway.     In  the  Master's 
office,  however,  it  appears  that  a  balance  was  claimed  by  both 
parties,  but  then  both  parties  agreed  that  for  the  purpose  of 
adjusting  their  rights  in  respect  of  the  wools  in  question,  it  was 
not  necessary  to  take  an  account  of  any  transactions  except  those 
directly  connected  with  the  wools  and  the  bills  drawn  against  them, 
and  accordingly  the  Master,  by  ^consent  of  both  parties,  abstained       [  *2i2  ] 
from  taking  the  general  account  as  between  the  two  estates.    I  am 
satisfied  that  no  injustice  is  done  by  taking  that  course,  and  I  shall 
act  upon  it  by  treating  the  state  of  the  account  as  immaterial. 

The  only  question  that  remains  is,  whether  there  may  not  be 
claims  upon  the  wool  or  the  proceeds  of  the  wool  by  persons  who 
are  not  parties  to  the  record.  It  has  not,  however,  been  suggested 
to  me  as  a  fact  that  there  are  any  such  claims,  and  the  trustees 
have  not  raised  any  difficulty  on  that  ground,  except  that  which 
arises  from  the  claims  of  the  bill  holders,  and  which  I  have  already 
disposed  of,  so  far  as  relates  to  this  cause. 

It  appears  to  me  that  the  proper  decree  to  be  made,  is  a  decree 
for  payment  to  the  assignees  of  Bidgway  of  the  balance  in  Court, 
subject,  of  course,  to  the  question  of  costs,  and  without  prejudice 
to  the  claim  of  any  persons  who  are  not  parties  to  the  record.  The 
costs  of  the  plaintiffs  must  come  out  of  the  fund.  I  wish  to  hear 
counsel  upon  the  question  of  costs,  as  between  the  assignees  of  the 
two  bankrupts'  estates  and  the  costs  of  the  bill  holders. 

The  several  counsel  for  the  bill  holders  and  for  the  assignees  of 
Messrs.  Wilkins,  claimed  their  costs,  on  the  ground, — the  former 
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latoook     that  they  had  been  invited  to  appear  by  the  advertisements,  and  the 
Johnson,     latter  that  they  had  been  made  parties  for  the  purpose  of  properly 

administering  the  trusts  under  the  direction  of  the  Court,  and  that 

their  presence  was  necessary  for  that  purpose. 

The  Yice-Ghangbllob  said,  that,  as  parties  to  the  deed,  the 
[  *2]3  ]  assignees  of  Messrs.  Wilkins  were  necessary  parties  to  *the  suit, 
but  having  unsuccessfully  made  a  claim  to  the  proceeds  of  the  wool, 
they  were  not  entitled  to  their  costs.  He  had  already  decided  that 
the  bill  holders  had  no  right  to  be  heard  or  to  have  the  fund  paid 
over  to  them,  and  he  could  not  give  them  their  costs. 

No  order  as  to    cosU^  except  as  to  the  costs    of  Hie 
plaintiff's. 


1847. 
April  24, 27, 
28,  29. 
•/«7m21. 
July  6. 
Au^.  6. 

WiGBAM, 
V.-C. 
[213] 


SOUTHCOMB  V.  The  BISHOP  of  EXETER  (1). 

(6  Hare,  213—228 ;  S.  C.  16  L.  J.  Ch.  378 ;  11  Jur.  725 ;  12  Jur.  744.) 

A  contract  for  the  sale  of  the  vendor's  interest  in  a  manor  under  a  lease 
for  lives,  was  made  on  the  16th  of  October,  1840.  Objections  were  taken 
to  the  title,  and  a  correspondence  between  the  solicitors  of  the  vendors  and 
purchaser  took  place,  and  continued  until  the  20th  of  August,  1841,  when 
the  purchaser  gave  notice  to  the  vendors  that,  the  title  being  defective,  he 
rescinded  the  contract.  The  correspondence  with  reference  to  the  title  still 
proceeded  (the  purchaser's  solicitor  claiming  his  right  to  insist  upon  the 
notice,  but  giving  the  vendors  two  months  more  to  complete  the  title  (until 
the  17th  of  January,  1842,  when  the  purchaser  intimated  that  he  should  fall 
back  to  his  position  under  the  rescinded  contract.  The  bill  was  filed  on  the 
30th  of  August,  1843 :  Held,  that  the  interval  between  the  20th  of  August, 
1841,  and  the  17th  of  January,  1842,  ought  not  to  be  regarded  in  the 
question  of  hches,  but  that  the  delay,  after  the  17th  of  January,  1842, 
before  the  bill  was  filed,  precluded  the  vendors  from  sustaining  their  suit 
for  specific  performance. 

The  fact  that  the  purchaser  allowed  the  deposit  to  remain  in  the  possession 
of  the  vendor  from  the  time  he  (the  purchaser)  declared  the  contract  to  be 
rescinded  until  shortly  before  the  bill  was  filed,  when  he  brought  his  action 
to  recover  it,  did  not  affect  the  question  of  laches. 

The  possession  of  part  of  the  property  comprised  in  the  contract,  taken 
under  a  mutual  arrangement,  and  in  ignorance  of  the  objection  to  the  title 
which  was  afterwards  discovered  and  relied  on,  did  not  affect  the  question 
of  laches. 

The  tendency  of  the  Court,  in  modem  cases,  has  been  to  restrict  the 
exercise  of  its  jurisdiction  in  enforcing  specific  performance  of  contracts  to 
those  cases  in  which  the  plaintiff  has  been  prompt  in  seeking  his  equitable 
remedy. 

The  purchaser  being  in  possession  of  part  of  the  property  under  the 


(1)  McMurray  v.  iSpicer  (1868)L.  E. 
5  Eq.  527,  37  L.  J.  Ch.  505  ;  Oreen  y, 
Sevin  (1879)  13  Oh.  D.  589,  49  L.  J. 


Oh.  166,  41  L.  T.  724;  CompUm  v. 
Bagletj  [1892]  1  Oh.  313,  61  L.  J.  Ch. 
113,  6dL.  T.  706. 
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arrangement,  and  being  adyiBed  to  rescind  the  contract,  and  assert  his 
paramonnt  title  to  the  property,  was  not  bound  to  give  up  the  possession 
before  he  could  assert  such  paramount  title  by  making  a  formal  entry  on 
the  property. 

A  BILL  broaght  by  the  vendors  for  the  specific  performance  of  a 
contract  for  the  purchase  of  their  interest  in  a  lease  for  three  lives 
of  the  manor  of  Bishop's  Nympton,  in  the  county  of  Devon.    The 
manor  was  *held  of  the  See  of  Exeter,  and  the  plaintiffs  claimed  to 
be  the  owners  of  the  manor,  under  a  lease  granted  by  a  former 
Bishop,  in  March,  1828,  upon  the  surrender  of  a  then  subsisting 
lease  for  lives  granted  in  1790.    Prior  to  the  contract  which  was 
the  subject  of  the  suit,  a  question  had  been  raised  as  to  the  validity 
of  the  lease  of  March,  1828,  on  the  ground  of  a  doubt  whether  the 
lease  of  1790  had  been  duly  surrendered.     The  contract  which  the 
suit  was  brought  to  enforce  was  dated  the  16th  of  October,  1840, 
and  thereby  the  plaintiffs  agreed  to  sell,  and  the  defendant  agreed 
to  buy,  all  the  estate  and  interest  of  the  plaintiffs  in  the  manor 
under  the  lease  of  March,  1828,  (excepting  some  copyhold  estates 
holden  of  the  manor)  at  the  price  of  8,000i., — paying  a  deposit  of 
20  per  cent,  immediately,  and  the  balance  on  the  29th  of  September, 
1841,  at  which  time  the  contract  was  to  be  completed,  and  the 
purchaser  to  have  possession,  and  (if  from  any  cause  the  completion 
of  the  purchase  should  be  delayed)  to  pay  interest  at  5  per  cent. 
The  vendors  were  forthwith  to  prepare  and  deliver  to  the  purchaser 
an  abstract,  and  the  same  to  be  returned  to  the  vendors  within 
twenty-one  days  after  delivery,  with  the  opinion  of  the  purchaser's 
counsel  or  solicitor  thereon  :  and  the  agreement  provided  that  the 
vendors  should  deduce  a  good  title  to  the  premises,  save  that  the 
Bishop,  the  purchaser,  should  not  (if  the  purchase  should  be  com- 
pleted in  his  lifetime)  object  to  the  validity  of  the  lease  of  March, 
1828,  on  the  ground  of  any  defect  or  omission  in  the  surrender  of 
any  former  lease ;  but  if  the  purchase  should  not  be  completed  in 
his  lifetime,  the  representatives  of  the  Bishop  to  be  entitled  to 
require  proof  of  the  validity  of  the  lease  of  March,  1828 ;  and  in 
that  case  the  vendors  to  be  at  liberty  to  rescind   the  contract, 
returning  the  deposit  without  interest  or  expenses. 

The  deposit  of  1,6002.  was  paid  upon  the  execution  of  the  contract. 
The  abstract  was  delivered  on  the  80th  of  October,  1840,  and  the 
Bishop's  solicitor,  on  the  4th  of  November,  asked  for  an  earlier 
title  to  the  lease  than  the  abstract  showed.  Some  intermediate 
correspondence  passed,  and  on  the  2nd  of  December  the  vendors' 
solicitor  delivered  a  further  abstract.    Observations  on  the  abstract 
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SouTHcoMB  were  answered  by  the  latter  solicitors  on  the  SOth  of  December,  and 
Thb  Bishop  ^be  correspondence  continued  until  the  27th  of  February,  1841, 
OP  ExBTKB.  ^hen  the  solicitor  of  the  purchaser  first  noticed  the  objection  that 
the  conveyance  of  five-eighths  of  the  interest  in  the  lease  of  March, 
1828,  to  Lewis  Southcomb,  one  of  the  plaintiffs,  purported  to  be 
effected  by  the  exercise  of  a  power  of  appointment  given  to  a 
married  woman,  since  deceased,  but  which  power  did  not  appear  to 
be  well  executed.  The  solicitors  on  both  sides  were  under  the 
impression  that  the  difficulty  with  respect  to  the  execution  of  the 
power  might  be  removed  by  a  second  attestation,  but  on  the  7th  of 
May,  1841,  the  purchaser's  solicitor  informed  the  vendors'  solicitor 
that  he  had  been  advised  the  defect  could  not  be  so  cured ;  and  on 
the  29th  of  May  he  explicitly  objected  to  the  title  on  that  ground, 
insisted  on  the  conditions  of  the  contract,  and  offered  to  deal  with 
the  possession  and  management  of  a  part  of  the  manor,  called 
Crosse  Farm,  which  had  been  taken  by  the  purchaser  by  arrange- 
ment and  in  ignorance  of  the  objection,  in  any  manner  which 
might  be  proper,  until  it  could  be  ascertained  whether  the  vendors 
could  or  could  not  perfect  the  title.  On  the  2l8t  of  July,  1841,  the 
vendors'  solicitor  sent  a  further  abstract,  according  to  which  he 
said  it  would  be  found  that  the  donee  of  the  power  took,  by  an 
•  independent  title,  the  estate  which  she  purported  to  convey  by  the 
appointment,  and  that  her  conveyance  was  therefore  valid,  whether 
[  •216  J  it  was  or  was  not  a  good  execution  *of  the  power.  On  the  20th  of 
August,  1841,  the  vendors'  solicitor  was  informed  by  the  purchaser's 
solicitor  that  he  had  attended  a  consultation  of  Mr.  Duval  and 
Mr.  Prior,  before  whom  the  whole  of  the  papers  had  been  laid,  and 
he  had  their  joint  opinion  that,  for  the  reasons  already  stated,  the 
title  was  defective;  that  the  Bishop  was  in  consequence  advised  to 
rescind  the  contract,  and  demand  the  repayment  of  the  deposit  with 
interest  and  costs ;  and  he  requested  that  his  then  letter  might  be 
considered  an  intimation  to  that  effect. 

The  correspondence  was  not  definitively  concluded  by  the  letter  of 
the  20th  of  August.  In  reply  to  a  letter  requesting  to  know  when 
the  deposit  would  be  repaid,  the  vendors'  solicitor,  on  the  1st  of 
September,  wrote  that  they  considered  they  had  shown  such  a  tit^B 
as  the  purchaser  was  bound  to  accept,  that  they  could  not  permit 
the  contract  to  be  rescinded, — and  that  the  papers  would  be  laid 
before  counsel,  by  whom  their  future  proceedings  would  be  regu- 
lated. The  Bishop  was  then  advised  to  treat  the  lease  of  March, 
1823,  as  void,  and  the  manor  as  having  reverted  to  the  See ;  and  he 
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OF  SXETBB. 


accordingly  made  an  actual  entry,  and  executed  a  lease  of  the    Southoohb 
manor  to  Mr.   Saunders.     This  step  was  communicated  to    the 
vendors'  solicitor  by  a  letter  of  the  14th  of  September.     The  corre- 
spondence afterwards  continued  between  the  two  solicitors, — the 
purchaser  asserting,  however,  his  right  to  insist  on  the  notice  of 
the  20th  of  August.    To  an  offer  made  in  November,  to  procure 
the  heir  of  the  donee  of  the  power  to  join  in  the  conveyance,  the 
solicitor  of  the  purchaser,  on  the  16th  of  November,  1841,  replied 
that  it  came  too  late,  but  he  would  consent  to  entertain  the  question 
without  prejudice  to  the  notice,  concluding,  "  In  order  to  prevent 
any  further  delay  in  this  protracted  business,  I  *must  request  that 
the  information  and  evidence  be  furnished  within  two  months,  and 
if  not  perfected  within  that  time,  the  parties  will  fall  back  to  their 
original  position  under  the  rescinded  contract."     This  was  followed 
by  a  correspondence  as  to  the  heirship,  which  was  not  satisfactorily 
made  out;    and  on  the  17th  of  January,   1842,  the  purchaser's 
solicitor  wrote  to  the  vendors'  solicitor,  that  the  two  months  having 
expired  without  the  requisitions  having  been  complied  with,  the 
Bishop  would  fall  back  to  his  position  under  the  rescinded  contract, 
and  referring  to  the  letter  of  the  20th  of  August,  he  demanded 
re-pajrment  of  the  deposit,  with  interest  and  costs.     To  subsequent 
communications    the    purchaser's    solicitor    declined    to    attend, 
informing    the   vendors'    solicitor   that   he   did    so    because    the 
contract  had  been  rescinded. 

Tiie  Bishop,  in  a  letter  to  the  vendors'  solicitor  on  the  28th  of 
February,  1842,  adverting  to  some  public  remarks  that  had  been 
made,  said,  ''Whenever  the  proper  time  shall  come  I  will  act 
according  to  my  own  sense  of  what  is  liberal  and  becoming ;  mean- 
while you  must  not  suppose  that  I  wish  you  in  any  degree  to  relax 
in  your  endeavours  to  compel  me  to  complete  the  contract  I  have 
been  advised  to  rescind;  no  such  endeavour,  conducted  in  the 
ordinary  manner,  will  indispose  me  to  your  clients." 

The  bill  was  filed  on  the  80th  of  August,  184S. 


Mr.  James  Parker  and   Mr,  Rogers^  for  the  plaintiffs,  and 
Mr,  Romilly,  Mr.  Rolt,  and  Mr.  Prior,  for  the  defendant. 


The  greater  part  of  the  argument  was  directed  to  the  question  of 
title,  upon  which  the  Court  pronounced  no  *opinion.  The  points 
on  the  question  of  laches,  and  cases  cited,  will  sufficiently  appear 
in  the  judgment. 


[  •218  ] 


90  1847.     CH.     6  HARE,  218—219.  f^  ^^ 

SouTHooMB  The  Yice-Ghakgellor  stated  the  facts  out  of  which  the  suit  had 
jthb  Bishop  arisen,  and  the  correspondence  which  took  place  after  the  abstract 
OF  BxBTKB.  ^^g  delivered,  and  after  the  objections  to  the  title  were  made,  and 
said  that  he  would,  first,  exclude  the  circumstance  which  had  taken 
place  since  the  agreement  in  relation  to  Crosse  Farm ;  and,  secondly, 
consider  the  bearing  of  the  acts  of  the  Bishop  and  his  agents  with 
respect  to  Crosse  Farm  upon  the  rest  of  the  case.  He  then 
continued : 

One  question  I  have  had  to  consider  has  been,  whether  the 
vendors  are  entitled  to  the  common  reference  as  to  title, — for  they 
have  not  contended  for  more  than  this, — or  whether,  in  the  circum- 
stances of  the  case,  the  delay  which  has  taken  place  in  filing  the 
bill  is  or  is  not  an  answer  to  the  plaintiflfs'  claim  to  specific  per- 
formance, although  a  good  title  should  have  been  shown  before  the 
20th  of  August,  1841,  or  can  now  be  shown. 

In  considering  this  question  I  can  state  two  propositions,  about 
which  individually  I  entertain  but  little  doubt.  First,  if  the  plain- 
tiffs had  immediately  on  the  receipt  of  the  Bishop's  letter  of  tlie 
20th  of  August,  1841,  or  had  within  a  reasonable  time  afterwards, 
filed  their  bill,  I  should  have  had  no  doubt  of  the  vendors'  right  to 
the  common  reference  as  to  title.  Secondly,  if  the  plaintiflfs  had 
simply  acquiesced  in  the  notice  of  the  20th  of  August,  1841,  and 
had  delayed  filing  their  bill  till  the  80ih  of  August,  1843,  the  Court 
ought  to  have  admitted  such  conduct  as  an  answer  to  the  plaintiff's 
claim  in  this  suit.  Whatever  the  leaning  of  the  Court  in  earlier 
[  •219  ]  times  may  have  been,  the  tendency  of  *the  modern  cases  has  been 
to  hold  parties  seeking  the  assistance  of  the  Court  on  bills  for 
specific  performance  to  the  rule  of  equity,  which  requires  them  to 
be  prompt  in  asking  such  assistance.  And,  certainly,  the  peculiar 
nature  of  the  property  in  this  case,  and  the  position  of  the  purchaser 
respecting  it,  make  it  a  case  in  which,  but  for  the  acts  of  the  parties 
in  protracting  the  investigation  of  the  title,  this  Court  might  well 
have  considered  that  time,  if  not  of  the  essence  of  the  contract,  was 
extremely  material  in  considering  whether  after  such  delay  the 
Court  ought  to  interfere  in  it.  I  have  therefore  addressed  myself 
to  the  question,  whether  the  acts  of  the  parties  during  the  interval 
between  the  20th  of  August,  1841,  and  the  80th  of  August,  1848, 
have  or  have  not  kept  alive  for  the  plaintiffs'  benefit  the  right  they 
had  on  the  former  day  ? 

Here,  again,  I  may  state  a  conclusion  to  which  I  have  come  upon 
this  point,  namely,  that,  in  considering  how  far  the  delay  of  the 
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plaintiffs  in  instituting  the  suit  is  to  operate  against  them,  I  think  Southcomb 
the  interval  between  the  20th  of  August,  1841,  and  the  17th  of  the  bishop 
January,  1842,  must,  as  a  mere  question  of  delay,  be  excluded.  ofExktbr. 
The  Bishop's  advisers,  during  that  interval,  have  in  the  corre- 
spondence cautiously,  and  I  think  effectually  as  far  as  they  could  do 
it,  preserved  to  him  such  benefit,  if  any,  as  the  mere  act  of  declaring 
the  contract  to  be  rescinded  on  the  20th  August,  1841,  would  give 
him :  they  have  not  declined  continuing  the  examination  of  the 
title,  or  considering  the  expedients  (whether  in  fact  or  by  argument) 
by  which  the  title  might  be  shown  to  be  good,  or  made  so  ;  but  this 
has  always  been  done,  and  I  think  effectually  done,  under  a  protest 
which  gave  to  the  correspondence,  so  far  as  the  Bishop  was  con- 
cerned and  had  power  to  do  it,  the  character  of  a  treaty  for  the 
renewal  of  the  rescinded  contract,  and  not  the  continuation  *of  an  [  ^220  ] 
uninterrupted  and  subsisting  contract.  I  cannot,  however,  think 
that  the  vendors  were  in  any  default  by  not  having  filed  their  bill 
whilst  that  treaty,  however  modified  by  the  protest  of  the  purchaser, 
continued ;  and  I  therefore  regard  the  treaty  between  the  20th  of 
August,  1841,  and  the  17th  of  January,  1842,  as  material  only  for 
the  purpose  of  showing  what  was  the  position  of  the  parties  on 
the  latter  of  those  days. 

Soon  after  the  receipt  of  the  letter  of  the  vendors'  solicitor,  of  the 
1st  of  September,  1841,  the  Bishop  made  a  formal  entry  upon  the 
manor,  on  the  ground  that  the  lease  of  March,  1823,  was  invalid. 
The  lease  to  Mr.  Saunders  was  then  granted,  in  respect  of  which 
he  was  made  a  defendant  in  the  suit.  From  the  time  of  the 
formal  entry  of  the  Bishop,  and  the  intimation  of  that  act  which 
was  given  to  the  vendors,  the  vendors  knew  that  the  Bishop 
was  continuing  to  act  upon  the  notice,  or,  at  all  events,  that  he 
was  claiming  to  act  by  his  title  paramount,  and  not  under  the 
agreement.  It  is  clear  that,  as  far  as  he  could,  the  Bishop  meant 
by  that  act  to  assert  his  right  to  claim  under  the  title  paramount. 

In  the  month  of  February,  1842,  I  consider  the  correspondence 
to  have  ended,  so  far  as  it  is  material  to  consider  it  for  any  of  the 
purposes  of  this  suit ;  and  I  have  no  evidence  explaining  the  delay 
which  took  place  from  that  time  down  to  the  time  of  filing  the  bill. 
I  have  looked  through  the  bill  with  a  view  to  this  point,  and  I  do 
not  find  that  the  bill  makes  any  case  on  the  subject  of  delay.  The 
position,  then,  of  the  vendors  and  purchaser  in  this  case  was  this  : 
on  the  20th  of  August,  1841,  the  purchaser  had  taken  on  himself  to 
declare  the  contract  at  an  end.    For  the  reasons  I  have  already 
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[  •221  ] 


souTHooMB  mentioned,  I  have  not  considered  the  interval  between  that  day  and 
Thk  Bishop  ^^^  l-^th  of  January,  1842,  as  ^furnishing  an  argument  on  the 
OF  ExBTBB.  ground  of  delay  merely ;  but  in  that  interval — on  the  16th  of 
November,  1841 — the  purchaser  gave  notice,  that  if  the  title  was 
not  completed  within  two  months  from  that  day  he  would  fall  back 
on  his  original  position  under  the  rescinded  contract.  When, 
therefore,  the  17th  of  January,  1842,  arrived,  the  vendors  were  put 
at  arms'  length  in  contest  with  a  purchaser  who  first,  on  the  20th 
of  August,  1841,  and  afterwards,  on  the  16th  of  November  of  the 
same  year,  had  given  notice  of  his  intention  to  treat  the  lease  of 
March,  1823,  as  void,  and  had  acted  upon  that  view  of  the  law — (I 
still  exclude  the  question  as  to  Crosse  Farm) — by  entering  upon  the 
property,  and  by  holding  it  adversely  to  the  vendors,  as  far  as 
he  could  do  so.  If  it  had  not  been  for  Crosse  Farm,  to  which  I 
have  yet  to  refer,  and  to  the  fact  that  the  Bishop  allowed 
the  deposit  of  1,6002.  to  remain  unrecalled,  there  would  not  be 
a  single  act  which  could  be  suggested  as  an  explanation  of  the 
delay. 

In  the  month  of  May  or  June,  1843,  the  Bishop  brought  an 
ejectment,  and  also  an  action  to  recover  back  the  deposit.  Upon 
this  the  communication  between  the  parties  was  renewed/  The 
purchaser's  solicitor  says,  '*  You  know  we  consider  the  contract  as 
at  an  end ; "  but  it  was,  nevertheless,  agreed  that  counsel  should 
meet  and  consider  whether  the  difficulties  could  be  overcome.  The 
Bishop's  counsel,  as  I  understand,  were  still  of  opinion  that  the 
objections  to  the  title  remained ;  and,  if  so,  the  Bishop  could  not, 
of  course,  be  advised  to  pay  his  purchase-money  to  parties  who, 
upon  the  supposition  that  the  plaintiffs  could  not  show  a  good  title, 
were  not  the  persons  to  receive  it.  The  life  of  Mr.  Hole,  it  will  be 
remembered,  kept  alive  the  old  lease  intended  to  be  surrendered  in 
March,  1823.    He  is  still  alive. 

I  will  next  advert  shortly  to  the  cases  which  were  cited  by 
counsel,  as  bearing  upon  the  plaintiffs'  delay.  They  were  all, 
except  Taylor  v.  Brown  (i)  and  King  v.  Wilson  (2),  examined  by  me 
in  Walker  w.  Jeffreys  (3).  The  excepted  cases  appear  to  me  to  follow 
up  and  confirm  the  principle  of  those  I  have  referred  to :  and  to 
these  may  be  added  the  cases  of  Stewart  v.  Smith  and  Cooper  v. 
Emery i  which  I  find  are  not  reported.    I  have  a  note  of  the  case  of 


[222] 


(1)  50  E.  E.  152  (2  Beav.  180). 

(2)  63  B.  E.  32  (6  Bear.  124). 


(3)  58R.  E.  90(1  Haro,  341). 
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Stewart  v.  Smith  (i).  The  *contract  had  been  made  in  December,  Southoomb 
1815 ;  the  defendant  had  declared  the  contract  at  an  end,  but  had,  ^h^  Bishop 
by  a  letter  of  the  5th  of  December,  1817,  waived  his  notice  of  abandon- 
ment, upon  the  condition  that  the  contract  should  be  immediately 
completed,  and  that  letter  was  referred  to  in  another  letter,  of  the 
8th  of  April,  1818.  The  bill,  which  was  not  filed  until  the  26th  of 
October,  1820,  was  dismissed.  In  Cooper  v.  Emery  the  bill  was  not, 
I  think,  dismissed,  but  the  circumstances  were  very  complicated. 
My  decision  in  the  present  case  should,  I  think,  be  governed  by 
the  cases  I  have  referred  to,  subject  only  to  the  question  whether 
the  plaintiffs'  right  is  not  saved  by  the  points  I  am  about  to  notice. 


(I)  The  reporter  has  been  permitted 
to  inaert  a  copy  of  the  Vice-chan- 
cellor's note  of 

8TEWA&T  i\  Smith. 
(6  Hare,  222,  n.— 223,  «.) 

Bill  by  vendor  for  the  specific  per- 
fonnanoe  of  an  agreement. 

The  defence  was,  that  the  abstract 
was  never  so  far  perfected  as  to  enable 
the  defendant  to  lay  it  before  his 
counsel.  That  he  had  several  times 
demanded  back  his  deposit,  and  de- 
clared the  contract  at  an  end.  That 
on  the  5th  December,  1817,  he  had  by 
letter  waived  his  former  notice  of 
abandonment  conditionally,  that  the 
contract  should  be  "  immediately " 
completed.  And  that  on  the  8th  of 
April,  1818,  he  had  by  a  letter  which 
referred  to  the  former  letter  of  the  dth 
December,  1817,  declared  the  contract 
at  an  end  for  the  last  time.  And  that 
plaintiif  had  taken  no  step  whatever, 
or  noticed  the  subject  till  the  17th 
May,  1819,  when  he  renewed  the  sub- 
ject by  letter,  but  the  defendant 
declared  that  the  contract  was  at  an 
end. 

The  contract  to  sell  was  on  the  20th 
December,  181d. 

Bill  filed  26th  October,  1820. 

Hvme  and  Jamea  Wiyrain,  for  the 
defendant,  contended  that  it  was 
enough  that  the  defendant  should 
prove  lache$  in  the  plaintiff,  without 


showing  that  a  time  was  specified  by 
him  in  his  notice  of  abandonment, 
[and  cited  Marquis  of  Hertford  v. 
Booreyf  Milward  v.  Earl  Thanet,X  and 
other  cases]. 

The  Vice-Chancellor: 

The  letter  of  the  8th  April,  1818, 
says,  it  is  useless  to  proceed  unless  ""the 
evidence  required  to  complete'  the 
abstract  be  produced.  That,  in  other 
words,  is  saying,  I  am  willing  to  pro- 
ceed if  the  evidence  is  produced ;  and 
as  that  letter  does  not  specify  any 
time  within  which  the  evidence  is  to 
be  produced,  I  am  of  opinion,  that, 
upon  that  letter  only,  the  defendant 
could  not  resist  the  performance  of 
this  agreement.  But  that  letter  refers 
to  another  letter  dated  5th  December, 
1817,  in  a  manner  which  authorises 
me  to  consider  the  two  letters  as  one ; 
and  in  the  letter  referred  to,  which 
was  written  after  the  second  notice  of 
abandoning  the  -contract,  the  defen- 
dant in  substance  says,  he  waives  his 
notice  of  abandonment  conditionally 
only,  that  the  evidence  iu  question  is 
immediately  (that  word  was  iu  the 
letter)  produced.  Now,  as  it  is  clear, 
according  to  the  present  law  of  the 
Court,  that  express  notice  will  make 
time  of  the  essence  of  the  contract 
where  a  time  is  specified ;  and,  as  it  is 
clearthat  theplaintifE  has  done  nothing 
since  April,  1818,  dismiss  the  bill. 


1824. 
Dee,  16. 


[  •223, «.  ] 


t  5  R  B.  149  (5  Yes.  719). 


t  5  B.  B.  160,  n.  (6  Ves.  719,  n) 
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souTHcoM B  The  first  relates  to  Crosse  Farm ;  and  with  respect  to  that,  upon 
The  Bishop  ^hat  is  foand  in  the  admissions,  it  appears  to  me  that  the  circom- 
OF  ExKTBB.  gtancQg  which  took  place,  were  the  clear  result  of  a  mutual  arrange- 
ment between  the  parties.  Throughout  the  correspondence,  and 
the  admissions,  reference  is  made  to  the  agreement  as  to  what  was 
[  •224  ]  to  be  done  *with  respect  to  Crosse  Farm.  I  do  not  think,  therefore, 
that  the  question  is  affected  by  the  acts  of  either  of  the  parties, 
with  reference  to  this  part  of  the  property.  Secondly,  assuming 
the  case  to  be  in  other  respects  clear,  my  opinion  is  that  it  was  not 
necessary  that  the  Bishop  should  have  first  given  up  possession  of 
Crosse  Farm,  taken  under  the  circumstances  I  have  already  men- 
tioned, before  he  insisted  on  rescinding  the  agreement.  It  was  said 
that  the  Bishop,  having  more  or  less  acquired  such  possession  as 
he  had  in  consequence  of  the  contract,  could  not  retain  that  posses- 
sion, and  at  the  same  time  contend  that  the  contract  was  void; 
but  that  he  ought  to  have  given  up  the  possession,  and  then,  if 
necessary,  have  re-entered.  I  am  satisfied  that  he  was  not  bound 
to  take  that  course. 

Thirdly,  with  respect  to  the  deposit,  I  understood  that  the  money 
was  in  medioy  and  if  so,  it  would  be  the  more  favourable  to  the 
defendant's  case ;  for,  if  (as  it  is  said)  the  money  had  been  paid  to 
the  plaintiffs,  the  Bishop  was  in  some  sense  leaving  the  contract  in 
part  performed,  while  the  money  remained  in  their  hands.  That 
circumstance,  however,  was  to  the  prejudice  of  the  Bishop  himself, 
after  notice  had  been  given ;  and  the  case  of  Watson  v.  Reid  (i)  is 
an  authority  that  the  omission  to  require  repayment  of  the  deposit 
will  not  deprive  the  party  of  his  right  to  insist  that  the  contract  is 
rescinded,  where  he  had  taken  other  sufficient  steps  for  the  purpose; 
but  I  do  not  think  authority  upon  the  point  is  wanted. 

A  fourth  question  is,  whether  I  ought  to  direct  a  special  reference 
whether  a  good  title  was  shown  on  the  17th  of  January,  1842.  Mr. 
[  •226  ]  Parker  has  argued,  that  if  *a  good  title  had  in  fact  been  shown  on 
that  day,  the  purchaser  has  been  in  the  wrong  ever  since  that  time, 
and  that  the  Court  ought  not  to  dismiss  the  bill,  but  ought  to 
ascertain  that  fact,  by  referring  it  to  the  Master  to  inquire  whether 
a  good  title  had  been  shown  on  the  17th  of  January.  I  cannot 
accede  to  that  argument.  I  think  the  mere  statement  by  the  party, 
that  he  has  shown  a  good  title,  is  not  enough.  I  thought  myself 
bound  to  attend  to  the  argument  on  the  title,  as  far  as  was  necessary 
to  satisfy  myself  that  the  Bishop's  objections  were  not  colourable ; 

(1)  32  B.  B.  203  (1  Bubs.  &  My.  236). 
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and  being  well  satisfied  of  that,  and  (to  say  the  least)  being  satisfied    Soutroomb 
also  that  the  vendors  woald  have  great  difficulty  in  persuading  a    xhk  Bishop 
court  of  equity  to  compel  a  purchaser  to  accept  such  a  title,  I  think    ^'  Exktk*. 
the  cases  I  have  before  mentioned  apply.    With  the  exception  of  as 
mnch  of  the  costs  of  the  suit  as  have  been  occasioned  by  the  supple- 
mental answer  filed  by  the  defendant,  I  think  the  bill  must  be 
dismissed  with  costs. 


FORD  V.  WASTELL. 

(6  Hare,  229—236 ;  S.  C.  16  L.  J.  Ch.  372 ;  11  Jur.  637.) 

A.  and  B.,  in  1838,  filed  their  bill  for  the  administration  of  an  estate,  of 
the  residue  of  which  they  were  each  entitled  to  one-third.  In  1840 
they  changed  their  solicitor  in  the  cause,  and  appointed  F.  as  such  solicitor, 
who  so  continued  until  1843,  when  they  again  changed  their  solicitor.  F. 
then  brought  his  action  against  A.  (B.  having  gone  out  of  the  jtirisdiction) 
for  the  amount  of  his  bill  of  costs,  and,  in  June,  1844,  he  recovered  and 
entered  up  judgment  in  the  action.  In  June,  1845,  F.  filed  his  bill  for 
foreclosure  under  the  statute  1  &  2  Vict.  c.  110,  as  against  A.'s  third  part 
of  the  property,  the  subject  of  the  first  suit.  In  July,  1846,  F.  obtaL[ied 
the  common  decree  for  foreclosure  against  A.,  and  (default  being  made)  on 
the  23rd  of  March,  1847,  the  order  for  foreclosure  was  made  absolute.  The 
order  absolute  was  then  enrolled.  A.  had  no  property  except  that  to  which 
she  was  entitled  in  the  first  suit,  hut  the  value  of  the  property  to  which  she 
was  entitled  in  that  suit  was  three  or  four  times  the  amount  of  F.'s 
judgment-debt  and  costs.  The  Master  had  made  his  report  in  the  first 
suit,  and  the  cause  stood  for  hearing  on  further  directions  and  on  excep- 
tions, when,  on  an  apphcation  in  June,  1847,  the  CouKT  enlarged  the  time 
appointed  by  the  Master  for  the  payment  of  the  debt  and  costs,  notwith- 
standing the  order  absolute,  and  notwithstanding  its  enrolment. 

A  MOTION  by  the  defendant,  whose  property  had  been  charged 
with  a  judgment  debt,  under  the  stat.  1  &  2  Vict.  c.  110,  to  enlarge 
the  time  appointed  by  the  Master  for  the  payment  of  the  principal, 
interest,  and  costs  found  due  to  the  plaintiff,  notwithstanding  an 
order  which  had  been  made  foreclosing  the  defendant  absolutely. 
The  order  for  foreclosure  absolute  had  been  enrolled. 


1847. 
June  12. 

July  2. 

WlORAM 

V.-C. 
[229] 


Mr.  Wood  and  Mr.  Ooodeve,  for  the  motion. 


Mr.  RomiUy  and  Mr.  Randell,  contra. 


The  cases  mentioned  in  the  judgment,  and  Burgh  v.  Lan^fon(i), 
and  Anoti.  (2),  were  cited. 


(1)  15  Vin.  Ab.  (Z.),  pi.  2,  p.  476. 


(2)  1  Bamaidiston,  221 
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Ford        The  Vicb-Chancbllor  : 

tr. 

Wastklih  The  defendant,  Ellen  Miles  Wastell,  is  one  of  the  three  children 
of  William  Wastell,  deceased ;  and  .upon  his  death  she  became 
entitled  to  one-third  of  a  sum  of  4,000Z.,  charged  by  the  marriage 
settlement  of  her  parents  upon  the  estates  of  her  grandfather,  Sir 
John  Miles ;  she  is  also  entitled  to  one-third  of  the  residuary  real 
and  personal  estate  of  Sir  John  Miles,  under  his  will.  On  the 
[  •280  ]  12th  of  January,  1838,  the  defendant,  and  Harriet  Ann  ♦Wastell, 
her  sister,  who  had  a  similar  interest  under  the  will,  instituted  the 
suit  of  Wastell  v.  Leslie,  to  have  the  accounts  taken  of  the  real  and 
personal  estate  of  Sir  John  Miles,  and  the  trusts  of  his  will  executed 
under  the  decree  of  the  Court.  By  the  decree  in  that  cause,  and 
other  causes  supplemental  thereto,  certain  accounts  and  inquiries 
were  directed,  and  it  was  ordered,  among  other  things,  that  an 
annuity  of  200Z.  a  year  should  be  paid  to  the  defendant,  and  that 
that  sum  should  go  in  part  of  the  sum  of  4,000Z.,  to  one-third  of 
which  she  was  entitled  under  the  settlement.  The  report  was  made 
in  this  cause,  exceptions  were  taken,  and  the  case  is  set  down  upon 
the  exceptions,  and  for  further  directions.  It  is  certainly  a  subject 
for  remark,  that  this  should  be  the  state  of  an  administration  suit 
nearly  ten  years  after  its  institution. 

At  the  time  of  the  institution  of  that  suit,  Messrs.  Hicks  and  Marris 
acted  as  solicitors  for  the  defendant  and  her  sister,  and  continued 
so  to  do  until  June,  1840,  when  they  were  discharged,  and  Mr. 
Charles  Ford,  the  plaintiff  in  the  present  suit,  became  the  solicitor 
for  the  plaintiffs  in  that  cause.  Mr.  Ford  continued  to  conduct 
the  cause  until  January,  1848,  when  he  also  was  discharged, 
and  the  management  of  the  suit  was  entrusted  to  other  solicitors. 
Mr.  Ford,  upon  being  discharged,  brought  his  action  against  the 
defendant,  Ellen  Miles  Wastell  (her  sister,  Harriet  Ann,  having 
married  and  gone  abroad),  for  his  costs  m  the  suit  of  WasttU  v. 
Leslie,  and  (as  I  will  assume)  for  other  costs.  In  June,  1844,  he 
obtained  judgment  in  the  action  for  4812. 19«.  10(2. ;  on  the  18th  of 
June,  1844,  that  judgment  was  entered  up ;  and  on  the  25th  of 
June,  1846,  Mr.  Ford  instituted  the  present  suit  for  foreclosure, 
under  the  stat.  1  &  2  Vict.  c.  110,  of  all  the  defendant's  interest  in 
the  property  the  subject  of  the  suit  of  Wastell  v.  Leslie.  In  July, 
[  •231  ]  1846,  the  common  decree  for  foreclosure  was  made,  and  in  ♦Decem- 
ber, 1846,  the  Master  by  his  report  found  the  sum  of  574Z.  12«.  to 
be  due  to  the  plaintiff  in  respect  of  his  judgment-debt,  interest,  and 
costs,  and  he  appointed  the  18th  of  March,  1847,  for  payment  of 
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that  sum.     That  report  was  confirmed.     The  money  was  not  paid        Ford 
on  the  18th  of  March,  1847,  and  on  the  23rd  of  March,  1847,  an     wastbll. 
order  was  made  that  the  defendant,  Ellen  Miles  Wastell,  should 
stand  absolutely  debarred  and  foreclosed  of  and  from  all  right,  title 
and  interest  in  the  undivided  third  part  of  the  property  the  subject 
of  the  suit  of  Wastell  v.  Leslie.     That  order  was  afterwards  enrolled. 

On  the  4th  of  June,  1847,  on  behalf  of  the  defendant,  Ellen  Miles 
Wastell,  notice  was  given  of  a  motion  for  the  12th  of  June,  1847, 
that,  notwithstanding  the  order  of  the  23rd  of  March,  1847,  the 
time  appointed  by  the  Master's  report  for  payment  of  the  sum  found 
due  to  the  plaintiff  for  principal,  interest,  and  costs,  might  be 
enlarged  for  six  calendar  months,  or  to  such  other  period  as  the 
Court  might  direct.  The  notice  of  motion  does  not  seek  to  discharge 
the  order  of  March,  1847,  but  asks  that  the  time  may  be  enlarged 
notwithstanding  that  order.  Upon  looking  at  the  precedents,  it 
appears  that  the  common  form  of  application  is,  that  the  order  may 
be  discharged  upon  payment  of  the  money  at  the  expiration  of  the 
enlarged  time,  and  that,  upon  failure  of  payment,  the  order  should 
stand ;  but  I  should  not  have  allowed  the  difference  in  the  form  of 
the  application  to  have  stood  in  the  way  of  my  giving  relief. 

The  case  upon  the  merits  is  this:  that  the  defendant  has  no 
property  whatever  except  that  which  is  the  subject  of  the  suit  of 
Wastell  V.  Leslie;  that  she  had  become  totally  destitute  of  the 
means  of  providing  for  her  own  livelihood  by  reason  of  the  non- 
termination  of  that  suit,  *and  that  she  was  dependent  on  the  F  ^^^^  J 
bounty  of  a  friend  for  the  necessaries  of  life ;  that  she  had  every 
personal  motive  to  accelerate  the  termination  of  the  suit,  but  that 
she  had  hitherto  been  unable  to  do  so ;  that  the  plaintiff's  debt 
consisted  of  costs  incurred  in  the  prosecution  of  the  cause  of  Wastell 
v.  Leslie^  and  that  those  costs  would  be  paid  out  of  the  fund  to  be 
administered  in  that  cause.  The  defendant  says,  that  the  amount 
of  her  share  in  the  testator's  estate  so  to  be  administered  is  five  or 
six  times  as  great  as  the  amount  of  the  debt ;  that  she  fully 
expected  that  the  suit  of  Wastell  v.  Leslie  would  have  been  terminated 
before  the  time  appointed  by  the  Master  for  payment  of  the  money, 
but  that  the  suit  had  in  some  degree  been  delayed  by  the  plaintiff 
insisting  that  he  ought  to  be  made  a  party  thereto  in  respect  of  the 
charge  sought  to  be  enforced  by  him  in  the  present  suit ;  that  the 
accounts  in  Wastell  v.  Leslie  have  been  taken,  and  the  report  made ; 
that  one  exception  has  been  taken,  and  the  cause  set  down  upon  the 
exception  and  on  further  directions. 
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Fond  On  behalf  of  the  plaintiff,  Ford,  it  was  represented  that  the  debt 

WA8TKI.L.  ^^  respect  of  which  he  recovered  the  judgment  consisted  of  costs  in 
the  cause  of  Wastell  v.  Leslie,  of  costs  in  the  action,  and  other  costs, 
but  the  plaintiff  does  not  in  his  affidavit  define  what  those  other 
costs  are.  He  then  controverts  the  affidavit  of  the  defendant  as  to 
the  value  of  the  property.  But,  attending  to  the  opportunity  which 
Mr.  Ford  had,  in  the  two  years  and  a  half  during  which  he  had  tbe 
management  of  the  suit,  of  knowing  the  value  of  the  property,  and 
also  of  the  nature  of  the  suit,  I  am  satisfied  that  I  may  safely 
conclude  that  the  value  of  the  property  is  three  or  four  times  the 
amount  of  his  debt ;  and  that  the  plaintiff  cannot  successfully 
impugn  the  proposition  relied  on  by  Ellen  Miles  Wastell,  that  she 
[  *23s  I  was  justified  in  expecting  ^that  this  administration  suit  would  have 
been  terminated  before  the  time  fixed  by  the  Master  for  the  pay- 
ment of  Ford's  debt.  The  defendant's  case  is  left  untouched  by  the 
affidavits  filed  by  the  plaintiff  in  this  cause,  except  to  the  extent  I 
have  mentioned.  The  question  I  have  to  consider  is,  whether  that 
case  shows  a  sufficient  ground  for  the  present  motion. 

In  Nanny  v.  Edwards  (i),  the  Lord  Chancellor  said  that  the 
Court  requires  some  merits  to  be  shown  to  enlarge  the  time^ 
(though  a  very  strong  case  may  not  be  required),  but  in  that  case 
no  excuse  was  given.  In  Eyre  v.  Hanson  (2)  a  similar  doctrine  is 
laid  down.  The  facts  of  the  last  case  are  rather  an  authority  for 
the  present  application,  so  far  as  it  shows  the  ground  upon  which 
the  Court  will  enlarge  the  time  rather  than  allow  a  mortgagee  by 
foreclosure  to  obtain  an  estate  greatly  exceeding  the  value  of  his 
debt.  Edwards  v.  Cnnliffe  (3)  is  also  an  important  authority  for  the 
mortgagor  in  the  present  case.  The  cases  cited  in  Jones  v. 
Cresivicke  (4)  show  that  the  Court  does  not  require  a  stronger  case 
than  the  present  to  grant  the  indulgence ;  and  if  the  case  had 
turned  solely  upon  the  merits,  I  should  certainly  have  granted  the 
relief  asked. 

Objections,  however,  have  been  taken  in  point  of  form.  First, 
(excluding  the  fact  of  the  enrolment  of  the  order  absolute),  the 
question  is  suggested,  whether  the  order  of  the  23rd  of  March  last, 
making  the  foreclosure  absolute,  is  a  conclusive  answer  to  an 
application  to  enlarge  the  time,  or  whether  the  difficulty  which  that 
order  presents  may  not  in  some  way  be  overcome?  Jones  v. 
Creswicke,  and  the  cases  there  cited,  are  an  answer  upon  that 

(1)  28  R.  R.  24  (4  Russ.  124),         (3)  1  Madd.  287. 

(2)  50  R.  R.  253  (2  Beav.  478).        (4)  47  R.  R.  249  (9  Sim.  304). 
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point.    It  is  clear  that  the  Court  may  and  will  enlarge  *the  time        ford 
for  payment  of  the  mortgage-money  after  the  order  for  making  the     wastkll. 
foreclosure  absolute,  by  directing  the  order  to  be  discharged  upon       [  •23*  ] 
the  condition  that  the  money  be  paid  at  the  expiration  of  the 
enlarged  time,  and  in  default  of  such  payment  that  the  order  should 
stand. 

The  next  point  insisted  on  by  the  plaintiff  was,  that  the  enrol- 
ment of  the  order  of  the  23rd  of  March,  1847,  making  the  fore- 
closure absolute,  prevented  the  Court  from  interfering.  One  reason 
why  I  have  gone  into  the  case  so  fully  is,  that  it  appeared  to  me  at 
the  time  of  the  argument,  that  the  objection  could  not  be  sustained 
to  the  extent  contended  for.  If,  indeed,  it  were  necessary  that  I 
should  rehear  the  order  of  the  28rd  of  March,  1847,  the  objection 
must  prevail.  I  cannot  rehear  an  order  that  is  enrolled.  The 
Lord  Chancellor,  however,  would  be  equally  without  jurisdiction 
in  that  respect,  and  the  House  of  Lords  could  only  rehear  it, — but  for 
what  purpose  ?  for  the  purpose  of  deciding  whether  the  order  was 
proper  at  the  time  it  was  made,  a  matter  not  in  dispute.  The 
House  of  Lords  could  not  interfere  upon  an  original  application  to 
enlarge  the  time.  But  the  object  of  the  present  application  is,  not 
to  dispute  the  propriety  of  that  order  at  the  time  it  was  made ;  the 
ground  of  the  application,  admitting  that  order  to  have  been 
originally  right,  was  that  upon  matter  subsequent  to  the  order,  the 
Court  ought  to  enlarge  the  time  for  payment  of  the  money.  In 
Coker  v.  Beavit  (i),  cited  at  the  Bar,  that  was  the  ground  on  which 
the  relief  was  sought,  and  on  the  matter  subsequent  to  the  order 
the  Court  granted  the  application.  If  I  am  right  in  saying  that, 
for  the  purpose  of  granting  such  indulgence  in  a  proper  case,  the 
order  of  the  28rd  of  March,  1847,  if  not  enrolled,  might  have  been 
discharged,  the  ^question  on  that  part  of  the  case  is,  whether  I  [  *235  ] 
might  not,  for  the  same  purpose,  order  the  enrolment  to  be  vacated. 
The  case  being,  on  the  merits,  a  proper  case  for  enlarging  the  time, 
the  enrolment  is  no  impediment  to  an  order  being  made  for  that 
purpose  by  d.  court  of  competent  jurisdiction.  For  this,  two  of  the 
cases  cited  in  the  note  to  Jones  v.  Creswicke  (2),  are  authorities,  and 
so  also  is  the  case  of  Coker  v.  Beavit. 

The  remaining  question  is,  whether,  as  Vicb-Chancbllor,  I  have 
power  to  order  the  enrolment  to  be  vacated.  I  thought  at  one  time 
I  might  have  got  over  the  diflBculty  by  founding  my  order  on  the 
matter  subsequent,  and  making  it,  notwithstanding  the  order  of  the 

(1)  1  Bep.  in  Chan.  253.  (2)  47  B.  B.  249  (9  Sim.  317,  n.). 
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28rd  of  March,  1847 ;  as  upon  a  bill  of  review  I  might  supersede 
the  original  decree,  though  signed  and  enrolled.  It  appears  to  me, 
upon  further  consideration,  that  the  proper  order  to  be  made,  in 
order  to  give  the  indulgence  which  she  seeks,  must  be  an  order  to 
vacate  the  enrolment  and  discharge  the  order  of  the  28rd  of  March, 
1847,  on  condition  that  the  money  be  paid  on  the  further  day 
appointed,  and  if  the  money  be  not  then  paid,  that  the  order  as 
enrolled  shall  stand.  This,  at  least,  is  the  form  of  previous  orders, 
and  I  will  not  introduce  a  new  form  of  order  upon  my  individual 
opinion.  I  iind,  however,  that  no  applications  to  vacate  an  enrol- 
ment have  been  made  except  before  the  Lord  Chancellor,  and  I 
therefore  very  reluctantly  refuse,  on  that  ground,  to  make  the  order. 
I  entertain  no  doubt  as  to  the  merits  of  the  case,  but  for  the  reason 
I  have  stated,  I  think  the  application  should  be  made  to  the  Lord 
Chancellor. 


The  motion  was  then  made  before  the  Lord  Chancellob,  who 
[  •236  ]  (4th  May,  1848)  enlarged  the  time  for  foreclosure  *until  the  second 
seal  of  the  then  ensuing  Michaelmas  Term.  His  Lordship  said 
that  the  enrolment  of  the  order  absolute  did  not  prevent  the  time 
from  being  enlarged,  where,  on  the  merits  of  the  case,  the  defendant 
was  entitled  to  that  enlargement. 


1847. 

May  7, 8,  TZ. 

June  19. 

Jnly  3,  6. 

WiGBAM, 

v.-c. 

[239] 


WILLIAMS  V.   TEALE(l). 

(6  Hare,  239—256.) 

Devise  and  bequest  of  freehold  and  leasehold  estates  to  tnisteos,  upon 
trust,  after  paying  certain  annuities,  to  settle  the  same,  so  that,  as  nearly 
as  the  rules  of  law  and  equity  would  permit,  the  testator's  six  younger 
childi'en  should  I'eoeiYe  the  rents  and  profits  in  equal  shares  during  their 
lives,  with  benefit  of  siirvivorship  if  any  of  them  should  die  without  leaving 
issue,  and,  if  any  should  die  leaving  issue,  that  the  child  or  children  of  him 
or  her  so  dying,  during  the  lives  of  his  said  other  children  and  of  the  sur- 
vivor, should  take  the  shai^e  of  him  or  her  so  dying  of  the  said  rents  and 
profits ;  and  that,  upon  the  death  of  all  his  said  other  children,  as  to  the 
leasehold  estates,  the  same  to  go  and  belong  to  the  issue  of  his  said  other 
childi'en  for  theii*  respective  lives,  in  equal  shares,  with  benefit  of  survivor- 
ship ;  and  as  to  the  freehold  estates,  the  issue  of  his  said  childi'en  to  take 
the  rents,  profits,  and  proceeds  thereof  for  their  i-espective  lives,  in  equal 
shares,  wiUi  benefit  of  sm-vivorship  in  case  of  the  death  of  any  of  such 
issue  without  leaving  issue,  and  if  any  of  such  issue  of  his  said  children 
should  die  leaving  issue,  the  child  and  children  of  him  or  her  so  dying, 
during  the  lives  of  such  issue  of  his  said  children  and  of  the  siindvor  of 
them,  should  take  the  share  of  him  or  her  so  dying ;  and  after  the  death  of 

(1)  Li  rt  Iktwfiwi  (1888)  39  Ch.  D.  165.  57  L.  J.  Ch.  1061,  59  L.  T.  725. 
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all  the  issue  of  his  said  children,  then,  as  to  the  said  leasehold  estates,  the 
same  to  go  and  helong  to  the  child  and  children  of  such  issue  absolutely 
as  tenants  in  common ;  and  as  to  the  said  freehold  estates,  in  case  the  issue 
of  his  said  children,  or  any  of  them,  should  leave  issue  living  at  the  decease 
of  the  last  survivor  of  the  said  issue,  then  that  the  same  should  be  to  the 
use  of  the  child  and  children  of  the  bodies  of  the  issue  of  his  said  children, 
and  of  the  heirs  of  the  body  and  respective  bodies  of  such  child  and  children, 
and,  if  more  than  one,  equally  to  be  divided  amongst  them  as  tenants  in 
common ;  and  if  there  should  be  a  (^lure  of  issue  of  the  body  or  bodies  of 
any  sack  child  or  children,  then,  as  to  the  original  and  accrued  shares  of 
such  child  or  children  whose  children  should  so  fail,  to  the  use  of  the 
rpmaining  and  other  and  others  of  the  said  children,  and  the  heirs  of  the 
bodj  or  bodies  of  such  remaining  and  other  children,  and,  if  more  than  one, 
equally  as  tenants  in  common  ;  and  in  default  of  such  issue  of  the  issue 
of  his  said  children,  to  the  use  of  the  right  heirs  of  the  testator.  The  six 
younger  children  of  the  testator  survived  him.  Some  of  them  had  children 
at  the  time  of  his  death,  and  some  had  children  bom  after  his  death  : 

Held,  that  the  six  younger  cbOdren  of  the  testator  took  life  interests  in 
both  the  freehold  and  leasehold  estates,  with  remainder,  as  to  the  freeholds, 
to  the  children  of  such  younger  children  as  tenants  in  common  in  tail,  with 
cross  remainders  between  and  among  them,  and  the  ultimate  remainder  to 
the  testator's  right  heirs;  and,  9emhU,  that  the  same  children  of  such 
younger  children  (after  the  decease  of  the  last  survivor  of  their  respective 
parents,  the  tenants  for  life)  take  absolute  interests  in  the  leaseholds. 

That,  in  considering  the  validity  of  the  limitations,  the  state  of  the 
family  at  the  death  of  the  testator  (and  not  at  the  date  of  his  will)  is  to  })e 
regarded ;  and,  therefore,  if  a  gift  be  to  such  of  the  children  of  a  particular 
parent  as  shall  attain  a  greater  age  than  twenty-one  years,  and  the  parent 
die  in  the  lifetime  of  the  testator,  and  the  class  be  ascertained  at  the 
te9tator*s  death,  the  gift  is  valid. 

That  the  limitation  to  the  unborn  children  of  the  testator's  children  for 
their  lives  was  not  void  for  remoteness  only,  because  it  was  a  gift  to  persons 
who  might  be  unborn  at  the  death  of  the  testator. 

That  where,  upon  the  decease  of  the  testator's  "children,**  the  estate 
was  given  to  the  **  issue  "  of  such  childreu,  and  where  it  was  given  over  in 
case  the  testator's  **  children  "  should  die  '*  without  leaving  issue,"  end  in 
like  uses  of  the  word  '* issue,"  the  word  ** issue"  must  be  read  "child  or 
children,"  although,  in  other  parts  of  the  will,  it  might  be  necessary  to  read 
the  word  '*  issue"  in  a  different  sense. 

Where  it  is  referred  to  the  Master  to  approve  of  a  settlement  in  pursuance 
of  an  executory  trust,  the  Court  does  not  usually  insert  in  the  order 
declarations  as  to  the  interests  which  the  parties  are  thereafter  to  take,  but 
merely  directs  the  Master  to  approve  of  a  settlement  in  conformity  with  the 
wiU,  articles,  or  other  direction  upon  which  it  is  to  be  founded. 

Thb  questions  in  the  cause  were,  to  what  extent  the  directions 
contained  in  the  will  of  Joseph  Teale,  for  the  'settlement  of  his 
real  and  personal  estate,  were  inconsistent  with  the  rule  as  to 
perpetuities,  and  therefore  void,  and  what  effect  should  be  given  to 
such  of  the  same  directions  as  were  not  void. 

The  will  was  dated  the  15th  of  July,  1881.  The  testator  thereby 
deviled  his  freehold  estates  to  trustees  and  their  heirs  upon  trust 
that  they,  and  the  survivor  of  them,  and  the  heirs  of  the  survivor. 


Williams 

r. 
Tbale. 


[  ♦240  ] 
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Williams  and  their  or  his  assigns,  should  immediately,  or  as  soon  as  might  be, 
Tea'lb.  R^ter  his  decease,  convey,  settle,  and  assure  (with  and  by  the  advice - 
of  counsel)  his  said  freehold  estates  so  and  in  such  manner  (or  as 
nearly  thereto  as  the  theh  existing  laws  would  permit),  that  his 
wife  Maria  might,  during  her  life  or  widowhood,  be  paid  out  of  the 
rents  as  well  of  his  freehold  estates  as  of  his  copyhold  and  leasehold 
estates  after  mentioned,  an  annuity  of  200Z.  a  year,  with  powers  of 
distress  for  securing  the  same,  and  also  (subject  to  the  same  annuity 
of  200Z.)>  60  that  his  son  Joseph  should,  during  his  life,  have  an 
annuity  of  78Z.  a  year,  payable  out  of  the  same  estates,  and  that 
upon  the  death  of  his  son  Joseph  there  should  be  paid  an  annuity 
of  782.  equally  between  the  children  of  his  son  Joseph  living  at  the 
time  of  his  decease  during  their  lives,  and,  subject  to  the  before- 
mentioned  annuities,  that  his  several  other  children  (except  his  son 
Joseph)  should  receive  the  rents  and  profits  of  his  freehold  estates 
in  equal  shares  and  proportions  during  their  respective  lives,  with 
benefit  of  survivorship  in  case  of  the  decease  of  any  or  either  of  his 
said  other  children,  (his  son  Joseph  being  excepted  as  aforesaid), 
without  leaving  lawful  issue :  and  that  in  case  of  the  decease 
of  any  or  either  of  his  said  other  children  leaving  lawful  issue, 
the  child  or  children  of  him  or  her  so  dying  during  the 
lives  of  his  said  other  children  and  the  survivor  of  them, 
should  and  might  have,  receive,  and  take  the  share  and  pro- 
[  '241  ]  portion  *of  him  or  her  so  dying  of  the  said  yearly  rents,  profits, 
and  produce,  and  such  accumulation  thereof  as  might  at  the  time 
of  the  decease  of  him  or  her  have  accrued  by  survivorship  or  other- 
wise; and  that  upon  the  decease  of  all  his  said  other  children,  the 
lawful  issue  of  such  his  last-mentioned  children  should  and  might 
receive  and  take  the  yearly  rents,  profits,  and  proceeds  of  his  said 
freehold  estates,  in  equal  shares  and  proportions,  for  and  during 
the  term  of  their  respective  natural  lives,  with  benefit  of  survivor- 
ship in  case  of  the  decease  of  any  or  either  of  such  issue,  without 
leaving  lawful  issue ;  and  that  in  case  of  the  decease  of  any  or 
either  of  such  issue  of  his  said  last-mentioned  children,  leaving 
lawful  issue,  the  child  and  children  of  him  or  her  so  dying  during 
the  lives  of  such  issue  of  his  said  children,  and  the  life  of  the 
survivor  of  them,  should  and  might  have,  receive,  and  take  the 
share  and  proportion  of  him  or  her  so  dying  of  the  said  yearly 
rents,  profits,  and  proceeds,  and  such  accumulations  thereof  as 
might  at  the  time  of  the  decease  of  him  or  her  have  accrued  by 
survivorship  or  otherwise,  and  so  and  in  such  manner,  and  to  this 
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farther  end  and  intent,  that  after  the  decease  of  all  the  la'nful  issue     Wiuiaks 
of  his  said  lasthmentioned  children,  in  case  the  issue  of  his  said       trals. 
last-mentioned  children,  or  any  of  them,  should  leave  lawful  issue 
living  at  the  time  of  the  decease  of  the  last  survivor  of  the  issue  of 
his  said  last-mentioned  children,  then  his  said  freehold  estates 
should  go  and  be  to  the  use  and  behoof  of  all  and  every  the  child 
and  children  of  the  respective  bodies  of  the  issue  of  his  said  last- 
mentioned  children  lawfully  to  be  begotten,  and  of  the  heirs  of  the 
body  and  respective  bodies  of  such  child  and  children,  equally  to  be 
divided  between  or  amongst  such  children,  if  more  than  one,  share 
and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants ; 
and  if  there  should  be  but  one  such  child,  then  to  the  use  of  such 
only  child  and  the  heirs  of  his  or  *her  body ;  and  in  case  there      [  •'^♦^  ] 
should  be  more  than  one  such  child,  and  there  should  be  a  failure  of 
lawful  issue  of  the  body  or  bodies  of  any  such  child  or  children, 
then  as  to  the  original  part  and  share,  and  parts  and  shares,  of 
such  child  and  children  whose  issue  should  so  fail,  as  well  as  to 
such  other  part  and  share  and  parts  and  shares  as  by  virtue  of  the 
present  clause  of  his  said  will  should  have  become  vested  in,  or  have 
accrued  unto,  him,  her,  or  them,  or  his,  her  or  their  issue  upon  the 
failure  of  issue  of  any  other  or  others  of  the  said  last-mentioned 
children,  to  the  use  of  the  remaining  and  other  and  others  of  the 
said  last-mentioned  children,  and  the  heirs  of  the  body  and  bodies 
of  such  remaining  and  other  children,  equally  to  be  divided  between 
and  amongst  such  remaining  and  other  children  (if  more  than  one), 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  if  there  should  be  but  one  such  remaining  or  other 
child,  then  to  the  use  of  that  one  child,  and  the  heirs  of  his  or  her 
body ;  and  in  default  of  such  issue  of  the  lawful  issue  of  his  said 
last-mentioned  children,  or,  being  any  such,  they  should  die  without 
issue,  then  to  the  use  of  the  right  heirs  of  him  the  testator  for  ever. 
And  the  testator  directed  that  until  such  conveyance,  settlement,  or 
assurance  should  be  made  of  his  said  freehold  estates,  the  same 
should  be  vested  in  the  trustees  for  the  benefit  of  such  persons,  and 
in  such  manner  and  for  such  estates  and  interests  as  he  had  therein- 
before  declared  concerning  the  same,  or  as  nearly  thereto  as  the 
rules  of  law  or  of  equity  for  the  time  being  would  allow  ;  but  subject 
to  the  proviso  thereinafter  contained  prohibiting  the  alienation 
thereof.     The  testator  then  bequeathed  to  the  same  trustees  all  his 
leasehold  estates,  upon  trust  that  they  and  the  survivor  of  them, 
and  the  executors  and  administrators  of  the  survivor,  should,  upon 
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Williams  or  as  Boon  as  might  be  after  his  decease,  assign,  settle,  and  assnre 
Tbalb.  the  said  leasehold  estates  so  and  in  such  manner  (or  as  near  thereto 
[  *24S  ]  *  *as  the  rules  of  law  and  equity  would  permit),  subject  to  the  8»id 
annuities  to  his  wife,  and  his  son,  Joseph  Teale,  and  his  children, 
that  his  other  children  (excepting  his  son  Joseph  Teale)  should  and 
might  receive  and  take  the  rents,  issues,  and  profits  of  his  said 
leasehold  estates,  during  their  respective  lives,  in  equal  shares  and 
proportions,  as  tenants  in  common  (subject  to  the  payment  of  the 
rents  and  performance  of  the  covenants  in  the  several  respective 
leases  contained),  with  benefit  of  survivorships  during  the  natural 
lives  of  the  survivor  and  survivors  of  his  said  other  children  in  case 
of  the  decease  of  any  of  his  said  other  children  without  leaving 
lawful  issue ;  and  in  case  of  the  decease  of  any  or  either  of  his  ^aid 
last-mentioned  children  leaving  lawful  issue,  then  that  such  issue 
should  and  might  receive  and  take,  during  the  natural  lives  of  the 
survivors  and  survivor  of  his  said  last-mentioned  children,  the  same 
share  and  proportion  of  such  rents,  profits,  and  produce  of  his  said 
leasehold  estates  (subject  as  aforesaid),  as  the  parent  of  such  issue 
would  have  taken  if  living ;  and  upon  the  decease  of  all  his  said 
last-mentioned  children,  then  that  his  said  leasehold  estates  (subject 
as  aforesaid)  should  and  might  go  and  belong  unto,  and  equally  be 
divided  amongst,  the  lawful  issue  of  his  said  last-mentioned  children 
during  their  natural  lives,  with  benefit  of  survivorship  between  them ; 
and  upon  the  decease  of  all  the  lawful  issue  of  such  his  said  last- 
mentioned  children,  then  that  his  said  leasehold  estates  should  go^ 
and  belong  absolutely  unto,  and  equally  be  divided  between  and 
amongst,  the  child  and  children  of  such  issue  lawfully  to  be 
begotten,  as  tenants  in  common,  and  not  as  joint  tenants.  And 
the  testator  declared,  that,  until  the  assignment  thereby  directed 
should  be  made,  the  said  leasehold  estates  should  be  held  upon  the 
trusts  thereinbefore  expressed,  or  as  nearly  thereto  as  the  rules  of 
law  or  equity  would  permit. 
[  2i4  ]  The  testator  died  in  September,  1831,  leaving  his  eldest  son, 

Joseph,  his  heir-at-law,  and  six  younger  children,  William  Henry, 
Frederick,  Martha,  Maria,  Elizabeth  Juliette,  and  Esther,  surviving. 
William  Henry  had  one  child  at  the  death  of  the  testator,  and  seven 
other  children  after  the  death  of  the  testator.  Frederick  had  no 
children  at  the  death  of  the  testator,  but  had  four  children  bom 
afterwards.  Martha  was  married,  but  had  no  issue.  Maria  was 
a  widow,  without  children.  Elizabeth  Juliette  had  married  M. 
Williams,  and  had  three  children  born  before  the  testator's  death, 
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and  three  afterwards.  Esther  had  four  children  bom  after  the  Williams 
testator's  death.  The  will  was  proved  by  William  Henry,  the  son,  tba'lb. 
Humphris,  Bugler,  and  the  widow,  the  executors  and  executrix  and 
trustees  named  therein.  The  bill  was  filed  in  1841,  by  five  of  the 
children  of  Elizabeth  Juliette,  against  such  other  grandchildren  of 
the  testator  as  were  then  living — Frederick  and  Maria,  the  surviving 
children  of  the  testator, — the  personal  representatives  of  the  deceased 
children,  and  the  executors  and  trustees,  praying  that  the  trusts  of 
the  will  might  be  executed,  and  the  rights  of  the  plaintiffs  and  all 
other  parties  ascertained  and  declared ;  an  account  of  the  personal 
estate,  and  the  rents  and  profits  of  the  real  and  leasehold  estates 
received  by  the  executors ;  that  the  shares  of  the  plaintiffs  might 
be  secured,  and  maintenance  allowed  to  them  thereout ;  and  that 
the  father  of  the  plaintiffs,  or  some  proper  person,  might  be 
appointed  their  guardian.  The  Master,  by  his  report  in  August, 
1846,  found  the  state  of  the  family  and  the  relationship  of  the 
parties. 

Mr.  RomiUy  and  Mr.  Cole,  for  the  plaintiffs : 

The  children  of  the  testator  (except  the  eldest)  are  entitled  to  life 
interests  in  the  freehold  and  leasehold  *property  of  the  testator,  [  '245  ] 
and  the  plaintiffs,  as  the  children  of  Elizabeth  Juliette,  are  entitled 
to  their  mother's  share  of  the  rents  and  profits  until  the  death  of 
the  last  survivor  of  the  testator's  children.  In  the  settlement  to 
be  executed,  the  freehold  estate  ought  (after  the  life  estates)  to  be 
limited  to  all  the  grandchildren  of  the  testator  (excluding  the 
children  of  the  eldest  son)  in  tail,  with  cross  remainders ;  and  the 
leasehold  estate  to  be  limited  to  the  same  grandchildren  absolutely, 
as  tenants  in  common. 

[They  also  cited  Humherston  v.  Humherston  (i)  and  Vanderplank 
V.  King  (2),  and  questioned  Cole  v.  Se7vell(s).']  It  has  never  yet  [246] 
been  decided  that  any  person  is  a  competent  object  of  gift  who  shall 
not  necessarily  be  in  esse  within  the  period  specified  by  the  rule 
against  perpetuities,  viz.  a  life  or  lives  in  being  and  twenty-one 
years,  and  the  period  of  gestation.  In  the  case  of  executory  devises 
and  springing  uses,  the  limitations  must  be  so  framed  that  they  will 
necessarily  take  effect  within  such  period :  CadeU  v.  Palmer  (4).  By 
analogy  of  reasoning  it  might  well  be  held  that  a  limitation  by  way 

(1)  IP.  Wms.  332.  subsequently  reported  on    appeal   to 

(2)  64  R  R.  186  (3  Hare.  1).  the  House  of  Lords  in  2  H.  L.  0.  186). 

(3)  65  R.  R.  668  (4  Dr.  &  War.  1 ;  (4)  36  R.  R  128  (7  Bligh,  N.  S.  202). 
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Williams     of  remainder  to  an  unborn  person  cannot  take  effect  or  be  good, 
Tralb.       nnlesB  the  object  of  gift  must  necessarily  come  into  being  within  the 
same  prescribed  period. 

With  respect  to  the  leasehold  estate,  there  is  a  conjoint  executory 
disposition  of  real  and  personal  estate,  which  brings  the  case  within 
Mogg  V.  Mogg  (l),  Franks  v.  Price  (2).  In  Routledge  v,  Dorril  (3)  it 
is  said  that  the  doctrine  of  cp  j^res  does  not  apply  to  personalty,  but 
that  was  a  case  under  a  power  of  appointment,  and  not  under  an 
executory  trust.  The  direction  that  the  settlement  should  be  made 
as  near  to  the  limitations  of  the  will  as  the  rules  of  law  will  permit, 
[  *247  ]  is,  in  fact,  a  direction  that  the  intention  of  the  testator  *shall  be 
executed  cy  pi-es.  The  word  "  issue  "  must  be  read  "  children  "  : 
Sibley  v.  Perry  (4).  In  Mortimer  v.  West  (6)  the  trusts  were  not 
executory  as  in  Hnviberston  v.  Hvmberstoriy  and  the  Court  was 
therefore  bound  to  construe  the  will  as  it  stood;  moreover,  in 
that  case  the  Court  considered  that,  besides  the  intention  to  give  life 
estates,  there  was  an  intention  that  the  estates  should  not  go  over 
until  there  was  a  general  failure  of  issue.  There  is  no  reason  in 
this  case  for  enlarging  the  life  estate  of  the  children  of  the  testator, 
or  for  invalidating  the  gift  to  the  grandchildren :  Porter  v.  Fox  (6), 
Bankes  v.  The  Baroness  Le  Despencer(1),  Tollemache  v.  Earl  oj 
Coventry  (8).     *     ♦ 

Mr.  Rolt,  Mr.  Rogers,  and  Mr.  Glasse,  for  other  grandchildren 
of  the  testator,  in  the  same  interest  with  the  plaintiffs. 

Mr.  Anderdon  and    Mr.  Rxulall,   for   the   surviving  children 

of   the    testator,    contended    that    the    children    of    the   testator 

took    estates  tail  in  the  freehold  and  absolute  interests  in   the 

[  '248  J       personalty.     *     *     The  cy  jyres  *doctrine  has  not  been  applied  to 

personal  estate:  Bmtghion  v.  James  (9). 

Mr.  Wood  and  Mr.  Wray,  for  the  heir-at-law,  argued  that  the 
devise  of  the  real  estate  was  throughout  tainted  with  remoteness  ; 
and  that  it  was  not  a  case  in  which  the  cy  pris  doctrine  had  any 
application.  By  giving  estates  tail  to  the  grandchildren,  the  Court 
would  defeat  the  particular  intent,  which  was  plainly  expressed, 
without  fulfilling  any  general  intent  to  justify  the  adoption  of  the 

(1)  15  R.  R.  185  (1  Mer.  654).  (6)  38  R.  R.  156  (6  Sim.  485). 

(2)  52  R.  R.  97  (3  Beav.  182).  (7)  51  R.  R.  313  (10  Sim.  576). 

(3)  2  R.  R.  250  (2  Ves.  Jr.  357).  (8)  37  R  R.  260(8  Bligh,  N.  S.  547). 

(4)  6  R.  R.  183  (7  Yes.  533).  (9)  66  R.  R.  14  (1  CoU.  44). 

(5)  29  R.  R.  104  (2  Sim.  274). 
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doctrine :  Brudenell  v.  Elwet  (i),  Seaicard  v.  Willock  (2).     The  Court     Williams 
would  give  life  estates  to  the  first  takers,  and  declare  all  the  other 
limitations  to  be  void. 

Mr.  Chandless  and  Mr.  Dumergmy  for  the  trustees. 

Thb  Yicb-Ghancbllor,  after  stating  the  terms  of  the  devise  of  the      Jftne  19. 
freehold  estate : 

Then  follows  the  gift  of  the  leasehold  estate,  the  limitations  of 
which,  so  far  as  relates  to  the  successive  legatees,  do  not  differ  from 
the  limitations  of  the  freehold  estate ;  but  as  to  the  ultimate  dis- 
position, it  ifl  given  to  the  ultimate  takers  absolutely,  instead  of 
being  given  to  them  in  tail.  It  is  not  necessary  to  advert  to  any 
other  clauses  in  the  will  for  the  purpose  of  stating  the  grounds  of 
my  judgment. 

The  will  was  dated  on  the  15th  of  July,  1881.  I  think  the  date 
immaterial,  although  it  was  a  fact  upon  which  part  of  the  argument 
at  the  Bar  was  founded.  The  testator  died  on  the  17th  of 
September,  1831.  The  present  bill  was  filed  in  the  year  1841. 
The  plaintiffs  are  the  youngest  children  of  Elizabeth  Juliette 
Williams,  who  was  a  daughter  of  the  testator.  The  decree  of  the 
Court,  *made  in  January,  1844,  merely  directed  the  Master  to  L  '249  ] 
ascertain  the  persons  who  were  interested, — the  children  and 
grandchildren  of  the  testator,  and  their  representatives.  It  did  not 
direct  any  account  to  be  taken  of  the  estate,  and  a  doubt  occurred 
to  me  whether,  until  the  accounts  were  taken,  I  could  make  any 
decree.  It  appears  to  me,  however,  in  the  present  state  of  the  case, 
that  I  must  to  some  extent  make  a  declaration  now,  for  if  the 
children  of  the  testator  be  right  in  what  they  contend  for,  viz.  that 
they  are  tenants  in  tail  of  the  freehold  estate,  and  absolute  owners 
of  the  leasehold,  then  the  plaintiffs  would  have  no  interest,  at 
least  as  to  the  matters  of  the  account.  If  that  were  so,  the 
account  may  be  waived,  and  some  of  the  proceedings  in  the  cause, 
which  would  be  otherwise  necessary,  may  be  obviated.  So  far, 
therefore,  as  it  is  necessary  to  make  a  declaration,  I  must  explain 
the  view  which  I  take  of  the  rights  of  the  parties. 

According  to  the  Master's  report,  it  appears  that  the  testator 
had  seven  children,  three  sons  and  four  daughters,  all  of  whom 
survived  him. 

The  plaintiffs,  who  are  children  of  a  deceased  daughter,  and 

(1)  6  B.  B.  310  (7  Yes.  381).  (2)  5  East,  198.    See  21  R.  B.  18,  n. 
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Williams  grandchildren  of  the  testator,  claim  their  mother's  share  of  the 
Tkale.  estate  until  the  death  of  the  survivor  of  the  testator's  children, 
and  they  claim  also  to  be  tenants  in  common  in  tail  with  the  other 
grandchildren  of  the  testator.  The  children  of  the  testator,  two  of 
whom  are  still  living,  insist  that  they  are  to  be  considered  as 
tenants  in  tail,  and  the  heir-at-law  claims  the  real  estate,  on  the 
ground  that  the  cy  pres  doctrine  will  not  apply  to  deprive  him 
of  it. 

Now,  upon  some  parts  of  the  case  I  am  prepared  to  express  my 
opinion  without  hesitation.  I  am  clear  that  the  word  "  issue " 
[  ♦250  J  must  be  read  "  child  or  children,"  in  *those  parts  of  the  will  in 
which  the  property  is  given  over  in  case  the  testator's  children 
shall  die  without  leaving  issue,  and  where  it  is  given  upon  the 
decease  of  all  the  testator's  children  (except  the  eldest)  to  the  lawful 
issue  of  such  children  of  the  testator,  and  other  like  passages, 
which  were  the  subject  of  argument  at  the  Bar ;  and  this  conclusion 
is  in  no  degree  affected,  in  my  mind,  by  the  consideration  that  it 
may  be  necessary  to  read  the  word  "  issue  "  in  a  different  sense 
in  another  part  of  the  will,  in  which  the  property  is  given  over 
to  the  right  heirs  of  the  testator,  upon  a  total  failure  of  the 
younger  branches  of  the  testator's  family.  The  reasoning  in 
Sihlei/  V.  Peiry  (i)  appears  to  me  to  settle  this  point ;  independently 
of  which  there  are  some  passages  in  the  will  upon  which  it  is 
impossible  to  construe  the  word  "  issue  "  otherwise  than  **  children." 
Thus  (for  example  only)  the  testator  in  one  place  says,  "  And  to 
this  further  end  and  intent,  that  after  the  decease  of  all  the 
lawful  issue  of  my  said  last-mentioned  children,  in  case  the 
issue  of  my  said  last-mentioned  children,  or  any  of  them, 
shall  leave  lawful  issue  living  at  the  time  of  the  decease  of  the 
last  survivor  of  the  issue  of  my  said  last-mentioned  children," 
then  over. 

Upon  another  point  I  have  also  as  strong  an  opinion  as  may 
be  consistent  with  the  respect  which  is  due  to  the  decision  of  a 
very  eminent  Judge,  with  which  it  possibly  may  be  thought  to 
conflict.  I  think  that,  under  this  will,  notwithstanding  the  decision 
in  Hayes  v.  Hayes  (2),  the  limitation  of  the  testator's  property  to  the 
unborn  children  of  the  testator's  children  is  not  void  for  remoteness 
only  because  it  is  a  gift  to  persons  who  might  be  unborn  at  the 
death  of  the  testator. 

(I)  6  R.  R.  183  (7  Ves.  .522).  (2)  4    Russ.   311  ;    per    Sir    JoHir 

Leacu,  M.  R. 
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A  third  point  upon  which  my  mind  is  also  made  ap  is  this,  that,     Williams 
in  considering  the  validity   of  the  limitations  in  this  will,  with       tka'lk. 
reference  to  the  state  of- the  testator's  family,  the  state  of  the  family       [  25i  ] 
mast  be  looked  at  as  it  existed  at  the  time  of  the  death  of  the 
testator,  and  not  as  it  existed  at  the  date  of  the  will.    If  a  testator 
shoald  give  his  property  to  A.  for  life,  with  remainder  to  sach  of 
A.'s  children  as  should  attain  twenty-five  years  of  age,  and  the 
testator  should  die,  living  A.,  there  is  no  doubt  but  that  the  limita- 
tions over  to  the  children  of  A.  would  be  void :  Leake  v.  Rohinson  (i) ; 
bat,  if  in  that  case  A.  had  died  living  the  testator,  and  at  the  death 
of  the  testator  all  the  children  of  A.  had  attained  twenty-five,  the 
class  would  be  then  ascertained,  and  I  cannot  think  it  possible  that 
any  court  of  justice  would  exclude  them  from  the  benefit  of  the 
bequest,  on  the  ground  only  that  if  A.  had  survived  the  testator, 
the  legacy  would  have  been  void,  because  the  class  in  that  state  of 
things  could  not  have  been  ascertained.     I  have  noticed  this  point 
because  I  find  that  an  intelligent  writer  (I  allude  to  Mr.  Lewis, 
in  his  book  of  Perpetuities)  has  expressed  a  contrary  opinion  in 
his  observations  on  the  case  of  Vanderplank  v.  King  (2),  and  has 
upon  that  ground  doubted  the  correctness  of  my  decision  in  that 
case.    In  another  part  of  the  same  book,  the  cases  upon  which  he 
founds  his  opinion  are  collected  and  commented  upon ;  but  upon 
examining  those  cases,  it  appears  to  me  that  none  of  them  (as 
it  is  in  terms  admitted)  is  inconsistent  with  the  opinion  I  have 
expressed.     I  have  considered  the  point  with  much  attention,  and 
I  am  clear  that  the  question  to  be  considered  is,  how  the  family 
stood  at  the  death  of  the  testator,  and  not  how  it  stood  at  any 
earlier  date  (3). 

Treating  these  several  points  as  decided,  the  explanation  of  the  [  252  ] 
case  may  be  simplified  by  excluding  from  consideration  that 
particular  disposition  in  the  will  which  applies  to  the  intermediate 
enjoyment  by  the  children  of  any  child  of  the  testator  (except  the 
survivor  of  such  children),  which  child  should  die  leaving  children. 
It  is  under  this  gift  of  the  intermediate  interest  that  the  plaintiffs 
now  claim ;  but  this  exclusion  obviously  will  not  affect  the  point  I 
have  now  to  consider ;  for  until  the  death  of  the  survivor  of  the 
testator's  children,  there  is  no  gift  to  his  grandchildren,  except 
by  way  of  substitution  for  the  parent  of  any  child  (except  the  eldest) 
dying,  whilst  any  other  child  of  the  testator  survives.     It  will  also 

(1)  16  B.  K.  168  (2  Mer.  363).  (3)  64  ih  K.  195  (3  Hare,  17). 

Ci)  <H  H.  B.  166  (3  Hare,  1). 
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Williams  simplify  my  explanation  if  I  consider  the  case  in  the  first  instance 
Tbalk.       with  reference  to  the  real  estate  only. 

The  case,  then,  will  be  reduced,  as  it  appears  to  me,  to  a  simple 
point.  The  case  will  be  the  same  as  if  (subject  to  the  two  annuities 
of  200/.  and  78/.)  the  testator  had  given  his  real  estate  to  his 
trustees  to  be  by  them  conveyed  and  assured,  so  as  to  give  the  same 
to  the  testator's  children  (except  the  eldest  child)  equally  between 
them  during  their  lives,  with  survivorship  between  them,  and  after 
the  decease  of  the  survivor  of  the  children,  then  to  the  grandchildren 
(except  the  children  of  the  eldest  son)  born  and  to  be  born  (in  like 
manner),  equally  between  them  during  their  lives,  with  survivorship 
between  them;  and  after  the  death  of  the  survivor  of  the  grand- 
children, then  to  the  testator's  great  grandchildren  (except  the 
great  grandchildren  by  Joseph)  born  and  to  be  bom  (in  like  manner), 
equally  between  them,  not  however  for  then*  lives,  but  as  tenants 
in  common  in  tail,  with  cross-remainders  in  tail  between  them, 
[  *263  ]  with  a  limitation  over  to  the  right  heirs  of  the  ""testator,  in  default 
of  issue  of  all  the  children  of  the  testator  (excepting  the  eldest  son). 
That  is,  I  think,  the  whole  of  the  case ;  and  upon  such  limitations 
I  have  no  difficulty  in  saying,  I  adhere  to  the  conclusion  I  came  to 
in  Vanderplank  v.  King,  to  which,  and  to  the  cases  there  cited 
(I  mean  Humberston  v.  Huinberston,  and  the  cases  of  that  class),  I 
refer  to  avoid  repetition ;  and  hold  that  the  children  of  the  testator 
(except  the  eldest  son)  took  estates  for  their  lives  only ;  and  that  is 
all  which  I  must  now  decide.  It  is  not  necessary  to  the  decree, 
though  as  part  of  my  present  judgment  I  may  add,  that,  in  my  view 
of  the  case,  the  grandchildren  (except  the  child  of  the  eldest  son) 
took  estates  tail  general  by  purchase,  as  tenants  in  common  in  tail, 
with  cross  remainders  between  them  in  tail,  with  an  ultimate 
limitation  to  the  right  heirs  of  the  testator,  failing  the  estates  tail 
so  limited.  All  that  it  is  necessary  now  to  declare  is,  first,  that  the 
children  took  life  estates  only ;  and,  secondly,  the  interest  of  the 
plaintiffs  in  their  mother's  share  of  the  rents  and  profits  until 
the  death  of  the  last  survivor  of  the  testator's  children  (except 
the  eldest),  and  then  direct  the  accounts,  with  liberty  for  the 
parties  to  apply  at  the  death  of  such  survivor  of  the  testator's 
children. 

With  regard  to  the  personal  estate,  the  effect  of  the  will  as  to  the 
rents  and  profits  of  that  part  of  the  property  will  be  the  same  ontil 
the  death  of  the  last  survivor  of  the  younger  children  of  the  testator. 
The  accounts  of  the  estate  will  be  taken  with  these  declarations, 
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and  it  does  not  appear  to  me  necessary  at  present  to  go  farther  into     Williams 
the  case.     -  Tbalb. 

The  case  was  spoken  to  on  the  minutes  of  the  decree,  in  which,  July  3. 
after  declaring  the  will  established,  directing  the  accounts  to  be  ^  254  ] 
taken,  and  declaring  that  (subject  to  the  annuities)  the  testator's 
six  younger  children  were  entitled  to  the  rents  and  profits  of  the 
freehold  and  leasehold  estates  for  their  respective  lives,  and  the  life 
of  the  survivor  of  them,  with  the  benefit  of  survivorship  upon  the 
death  of  any  of  them  without  leaving  children,  and  that  the  plaintiff 
and  the  other  child  of  the  deceased  daughter  were  jointly  entitled, 
until  the  death  of  the  last  survivor  of  the  same  six  younger  children, 
to  their  mother's  share  of  the  same  rents  and  profits,  the  Court  was 
asked  to  insert  the  following  declarations  : 

Declare,  that  in  the  settlement  to  be  executed  in  pursuance  of 
the  said  will,  the  said  freehold  estates  ought,  after  the  decease  of 
the  last  survivor  of  the  testator's  said  six  younger  children,  to  be 
limited  to  or  in  trust  for  the  several  grandchildren  of  the  said 
testator,  born  or  to  be  born  of  the  testator's  said  six  younger 
children,  who  are  by  the  said  will  directed  to  take  for  the  term  of 
their  respective  natural  lives,  and  to  the  heirs  of  the  respective 
bodies  of  such  grandchildren  in  strict  settlement,  with  cross 
remainders  between  them,  according  to  the  course  of  law ;  such 
limitations  to  the  said  grandchildren  and  the  heirs  of  their  respective 
bodies,  to  be  to  them  as  tenants  in  common  per  capitd,  and  not  per 
stirpes ;  and  with  an  ultimate  limitation*,  in  default  of  such  issue, 
to  the  testator's  own  right  heirs.  And  declare,  that  in  the  settle- 
ment to  be  executed  as  aforesaid,  the  said  leasehold  estates  ought, 
after  the  decease  of  the  last  survivor  of  the  testator's  said  six 
younger  children,  to  be  limited  absolutely,  for  the  remainder  of  the 
testator's  estate  and  interest  therein,  in  trust  for  the  same  aforesaid 
several  grandchildren  of  the  testator,  bom  and  to  be  bom  of  the 
testator's  said  six  younger  children,  such  grandchildren  to  take  per 
capita  as  tenants  in  common. 

The  Vicb-Chancellor  :  jyiy  5. 

I  have  referred  to  the  order  in  Humherston  v.  Humherston  (1), 
Bankes  v.  The  Baroness  Le  Despencer  (2),  and  *  Trevor  y,  Trevor  (3).       [  ♦255  ] 
With  regard  to  Humherston  v.  Humherston,  it  appears  the  Lord 
Chancellor  went  fully  into  the  law  of  the  case,  and  in  giving  his 

(1)  IP.  Wins.  332.  (3)  13  Sim.  113;  see  73  R.  E.  58. 

(2)  51  £.  £.  320  (11  Sim.  508). 
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Williams  judgment  he  said,  that  all  persons  living  at  the  death  of  the  testator 
Teale.  i^  ^^^^  case  were  to  take  life  estates  only,  and  those  that  were  bom 
afterwards  were  to  take  estates  tail.  He  fully  explained  his  view^s 
upon  the  subject ;  but  when  he  came  to  make  an  order,  the  order 
was,  ''that  the  Master  should  see  a  settlement  made  of  the  said 
trust  estate,  pursuant  to  the  said  will  and  limitations,  to  the  several 
persons  named  to  be  tenants  for  life  under  the  said  will,  and  to  the 
heirs  male  of  their  bodies  in  strict  settlement,  according  to  the  course 
of  law ;  and  if  any  of  the  parties  who  are  made  tenants  for  life  have 
any  issue  male  then  living,  their  names  are  to  be  inserted  in  the 
said  deed  of  settlement."  The  order  went  no  further.  In  Bankes 
V.  The  Baroness  Le  Despencer,  the  question  was,  whether  the  whole 
direction  was  not  void,  or  whether  the  Court  would  execute  it :  that 
was  the  point  argued.  The  Yice-Chancellor  did  not  give  a  short 
answer,  simply  saying  that  he  would  carry  it  into  effect ;  but  he 
stated  his  view  of  the  case,  with  his  reasons  very  fully,  and  having 
given  that  explanation  to  the  parties,  he  directed  ''  that  the  Master 
was  to  approve  of  a  proper  settlement  to  be  made  of  the  estates 
comprised  in  a  certain  deed,  upon  the  uses  an(l  trusts,  and  according 
to  the  directions  expressed  concerning  the  same  in  and  by  the  said 
deed,  and  to  state  the  same  to  the  Court."  In  Trevor  v.  Trevor, 
after  explaining  the  view  of  the  Court,  the  reference  was  "  for  the 
Master  to  approve  of  a  proper  settlement  in  pursuance  of  the  will 
and  codicils,"  &c. 

It  appears  by  these  cases,  that,  although  it  has  been  usual  for  the 
f  266  J  Court  to  explain  its  view  of  the  case  before  "^it,  to  justify  the  judg- 
ment, the  Court  does  not  do  more  than  refer  the  preparation  of  the 
instrument  to  the  Master.  That  is,  in  strictness,  the  proper  way  of 
dealing  with  the  case,  for  it  is  evident  that  I  cannot  make  a  perfect 
declaration.  The  Master  knowing  the  view  of  the  Court,  will,  to  a 
certain  extent,  carry  it  out,  and  the  settlement  being  so  far  prepared 
by  the  Master,  the  parties  are  enabled  to  come  again  before  the 
Court  and  perfect  the  settlement,  without  the  embarrassment  which 
might  possibly  arise  from  prospective  declarations. 

I  have  no  objection  in  this  case  to  a  declaration  that  the  children 
of  the  testator  took  life  estates  in  conformity  with  my  decision,  and 
then  refer  it  to  the  Master  to  approve  of  a  settlement,  in  which  he 
will,  of  course  have  regard  to  that  declaration  (i). 

(1)  See  Blahedty  v.    Whitldvny    68      be  inserted  in  a  purchane-deed  to  be 
K.  K.  o9  (1  Hare,  183),  where  it  was      settled  by  the  Master, 
ordered  that  a  particular  clause  should 
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BAKER  V.  BAKER.  i847. 

(6  Hare,  269—272 ;  S.  C.  11  Jur.  585.)  J^ly^^. 

On  ooDstrning  an  appointment  of  stock  in  these  words,  "unto  and       ^i?^**' 
among  my  said  brother  and  my  sisters  and  my  nephews  and  nieces  living 
at  the  decease  of  my  wife  in  equal  shares  and  proportions,"  it  was  held,         ^        ^ 
that  the  qualification  of  living  at  the  death  of  the  wife  attached  only  to  the 
nephews  and  nieces, — ^the  last  antecedent. 

The  direction  as  to  the  shares  and  proportions  in  which  the  legatees  are 
to  take  the  property  does  not  affect  the  constioiction  of  the  words  which 
describe  the  persons  who  are  to  take. 

The  legatees  took  per  capita. 

Sib  Thomas  Bernabd,  by  his  will,  dated  in  1817,  devised  certain 
real  estates  to  his  brother,  Scrope  Bernard  Morland;  and  as  to  a  sum 
of  20,000/.  Consols,  and  a  sum  of  10,0002.  42.  per  cent.  Annuities, 
vested  in  *the  trustees  of  his  marriage  settlement,  upon  trust,  after       [  *270  ] 
the  decease  of  his  wife,  to  transfer  the  same  as  he  should  direct,  he 
directed  as  follows:   "I  do  hereby  direct  and  appoint,  will  and 
declare  that  the  (trustees)  do  and  shall,  immediately  after  the  decease 
of  my  said  wife  (she  having  survived  me),  transfer  and  make  over 
the  said  two  sums  of  20,0002.  and  10,0002.,  and  other  the  trust  pre- 
mises, to  the  persons  and  in  the  proportions  following,  viz.  to  my 
nephew,  the  Beverend  James  Baker,  one  fourth  part  of  the  said 
two  sums  and  trust  premises ;  to  my  nephew,  Thomas  Tyringham 
Bernard,  one  other  fourth  part  of  the  said  two  sums  and  trust  pre- 
mises ;  and  as  to  the  remaining  moiety  of  the  said  two  sums  and 
trust  premises,  do  transfer  and  make  over  the  same,  or  pay  such 
clear  sum  or  sums  of  money  as  shall  arise  or  be  produced  from 
the  sale  thereof,  unto,  between,  and  among  my  said  brother  and 
my  sisters  and  my  nephews  and  nieces  living  at  the  time  of  the 
decease  of  my  said  wife,  in  equal  shares  and  proportions." 

The  wife  survived  the  testator  and  the  brother  and  sisters.  The 
principal  question  of  construction  was,  whether  the  qualification  of 
being  alive  at  the  time  of  the  widow's  death  was  attached  to  all  the 
legatees,  or  to  the  sisters,  nephews,  and  nieces,  or  the  nephews 
and  nieces  exclusively.  It  was  also  questioned  whether  the  legatees 
took  in  classes,  one  share  for  each  class,  or  whether  they  took 
per  capita. 

Mr.  RamUly,  Mr.  Wood,  Mr.  Roll,  Mr.  P.  White,  Mr.  R. 
Palmer,  Mr.  Wickens,  Mr.  Erskine,  and  Mr.  Darnell,  appeared  for 
the   different  parties*      [Doe  d.  Hayter  v.  JoinviUe{i),  Beck  v. 

(1)  6  B.  B.  685  (3  East,  172). 
&JU— VOL.  LZXVU.  8 
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Bakbb       Bum  (i),  Dowding  v.  Smith  (2),  Brett  v.  Hoiton  (8),  and  other  cases, 
Bakibb.       were  cited.] 

[  271  ]       The  Vice-Chancbllor  : 

The  sole  qaestion  to  which  the  facts  of  the  case  give  rise  is, 
whether  the  words  "  living  at  the  time  of  the  decease  of  my  wife," 
refer  to  all  the  persons  (his  brother,  his  sisters,  and  his  nephews 
and  nieces)  to  whom  the  last  moiety  of  the  20,0002.  and  10,0001.  is 
given,  or  whether  those  words  refer  only  to  his  nephews  and  nieces. 
I  have  referred  to  all  the  cases  cited  daring  the  argument.  They 
all  recognise  and  confirm  the  principle,  that,  in  the  absence  of 
something  in  the  context,  or  in  the  circumstances  of  the  ease,  to 
exclude  the  natural  import  of  the  testator's  words,  I  am  bound  to 
give  them  their  natural  effect.  It  is  admitted  that  there  is  not  in 
this  case  anything  in  the  context  or  in  the  circumstances  to  justify 
me  in  departing  from  the  natural  meaning  of  the  words  of  the  will. 
Beyond  this  the  cases  do  not  appear  to  me  to  throw  any  light  upon 
the  question. 

My  opinion  is,  that  the  words  "  living,"  &c.  are  in  their  applica- 
tion confined  to  nephews  and  nieces.  If,  indeed,  the  bequest  of  the 
[  •272  ]  moiety  of  tbe  two  sums  had  *been  to  "  my  brother,  sisters,  nephews, 
and  nieces  living,"  &c.,  or  to  "my  brother  and  my  sisters,  and  my 
nephews  and  my  nieces  living,"  &c.,  it  might  have  been  impossible 
to  read  the  description  of  the  objects  of  the  testator's  bounty 
without  applying  the  qualification  "living,"  &c.  to  all,  but  the 
circumstance  that  one  brother  only  is  the  object  of  the  testator's 
bounty  quoad  the  moiety,  and  that  the  nephews  and  nieces  are 
described  as  one  class,  leads  my  mind  irresistibly  to  the  conclusion, 
that  the  qualifying  words  do  not  apply  to  the  one  brother,  or  to 
any  but  the  last  antecedent, — the  nephews  and  nieces,  with  which 
they  are  immediately  connected. 

Ingenious  arguments  were  founded  upon  the  place  in  which  the 
words  "in  equal  shares  and  proportions"  are  found;  but  I  do  not 
think  that  affects  the  construction.  The  testator  describes  the 
persons  who  are  to  take,  and  then  states  in  what  proportions  they 
are  to  take,  and  the  words,  "  living  at  the  time  of  the  decease  of 
my  wife,"  are  part  of  the  description,  whether  applied  to  all  the 
objects  or  to  nephews  and  nieces  only. 

The  legatees  take  per  capita. 

(1)  64  B.  B.  130  (7  Beav.  492).        (3)  55  B.  B.  64  (4  Beav.  239). 

(2)  52  B.  B.  215  (3  Beav.  541). 
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The  MASTEK,  &c.,  of  CLARE   HALL  v.  HARDING.  i8*«- 

'  '  Jan.  13,  H, 

(6  Hare,  273—300 ;  S.  0.  17  L.  J.  Ch.  301 ;  12  Jur.  511.)  16,  21. 

Persons  in  possession  of  land  spending  money  thereon  with  knowledge  of       Wiqram 
an  adverse  claim  do  not  acquire  any  right  to  be  reimbursed  if  the  claimant  y..C. 

subsequently  establishes  his  title  as  owner  or  part  owner  of  the  land.    In         r  273  ] 
such  a  case  the  principle  is  the  same  whether  the  owner  and  the  party 
making  the  expenditure  by  mistake  are  strangers,  or  tenants  in  common  of 
the  property. 

The  owner  having  recently  given  notice  of  his  claim  to  the  property  is  not 
bound  again  to  assert  his  claim  when  the  expenditure  begins  or  while  it 
is  going  on  in  order  to  protect  himself  from  an  equity  in  respect  of  the 
expenditure. 

[Tms  was  an  application  for  an  injunction  in  equity  to  restrain  a 
successful  litigant  in  an  ejectment  action  from  obtaining  possession 
of  the  property,  and  the  bill  sought  relief  chiefly  upon  the  ground 
that  the  plaintiff  at  law  had  obtained  an  unfair  advantage  by  his 
mode  of  procedure  in  the  action  and  partly  upon  the  equitable 
ground  that  the  plaintiff  at  law  had  stood  by  and  allowed  the 
defendant  in  the  ejectment  action,  who  was  a  lessee  of  the  pro- 
perty, to  spend  money  on  the  property,  under  the  mistaken  belief 
that  his  lessor  had  a  good  title. 

The  facts  of  the  case,  so  far  as  the  principal  ground  for  the  appli- 
cation for  an  injunction  was  concerned,  were  of  a  special  character, 
so  that  the  report  is  of  little  (if  any)  application  as  an  authority  in 
other  cases.  The  equitable  doctrine  of  standing  by  was  also  clearly 
inapplicable,  since  the  plaintiff  at  law  had  asserted  his  title  to  the 
property  in  the  strongest  terms  by  letters  to  the  lessor  before  the 
lease  was  granted  and  the  lessee  was  fully  aware  of  the  adverse 
claim  before  he  accepted  the  lease. 

The  Vice-Ghancellor  expressed  a  clear  opinion  in  favour  of  the 
defendant,  and  (without  referring  to  any  of  the  cases  which  had  been 
cited)  made  the  following  observations  upon  this  part  of  the  case :] 

If  a  party  in  the  possession  of  an  estate,  knowing  that  another  [  ^^  ] 
claims  the  property,  will,  with  his  eyes  open,  spend  money  upon 
it,  I  know  of  no  case  in  which  it  has  been  held  that  he  can,  in 
the  absence  of  special  circumstances,  keep  the  lawful  owner  out  of 
possession,  unless  he  will  reimburse  the  party  in  possession  the 
expenditure  he  has  made.  That  would  indeed  be  improving  a  man 
out  of  his  own  estate ;  and  I  think  the  same  reasoning  must  apply 
where  one  party  claims  to  be  tenant  in  common  with  another,  and 
that  other  denies  the  tenancy  and  claims  the  entirety  of  the  pro- 
perty.    I  cannot  distinguish  the  two  cases.     I  speak,  of  course,  of 

8--2 
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fB.R. 


The  Mastkr,  those  cases  in  which  the  claim  of  the  party  out  of  possession  has 

Cljlhk  Hall  been  distinctly  made.    *     *    Where  a  party  has  once  given  distinct 

Habding.  ^^^^^^  0^  bis  claim,  the  onus  is  on  the  other  side  to  show  he  has 

[  297  ]  abandoned,  or  given  reason  to  believe  he  has  abandoned,  his  claim. 


1848. 
Feb,  23,  24. 

WlORAM, 
V.-C. 

[800] 


[  ♦SOI  ] 


POWELL  V.  THOMAS  (1). 

(6  Hare,  300—305.) 

A  colliery  proprietor  conBtructed  a  railway  from  his  colliery  across  the 
lands  of  several  other  persons  by  agreement,  and  his  solicitors  wrote  a  letter 
to  the  defendant,  across  whose  lands  he  desired  to  carry  the  railway, 
referring  to  th^  powers  of  a  local  Act  of  Parliament,  supposed  to  enable 
him  to  take  lands  within  a  certain  area  for  road-ways,  and  offering,  on  the 
part  of  the  plaintiff,  to  pay  him  for  the  land  at  a  fair  valuation.  The 
defendant  did  not  reply  to  the  letter,  and  the  railway  was  made  across  his 
land  without  further  communication  with  him.  A  year  or  two  afterwards 
the  plaintiff  and  defendant  had  an  interview,  but  did  not  agree  as  to  the 
price  to  be  paid  for  the  land,  and  three  or  four  years  after  the  railway  was 
made  the  defendant  brought  his  ejectment,  whereupon  the  plaintiff  filed 
his  bill  for  an  injunction,  charging  acquiescence.  The  Court,  on  motion, 
restrained  the  action,  upon  the  plaintiff  giving  judgment  in  the  ejectment, 
and  paying  a  sum  into  Court  not  less  than  the  amount  of  the  utmost 
valuation  of  the  land. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendant 
from  disturbing  or  interfering  with  the  plaintiff  in  his  possession 
and  use  of  a  railway  across  the  land  of  the  defendant,  and  from 
proceeding  with  an  action  of  ejectment,  which  he  commenced  for 
the  recovery  of  the  land,  which  was  the  site  of  the  railway.  The 
motion  was  made  upon  the  answer.  By  the  bill  and  answer  it 
appeared  that  the  plaintiff  was  the  proprietor  of  certain  collieries 
in  the  parish  of  Lantwit  Yardre,  in  the  county  of  Glamorgan ;  and 
being  desirous  of  forming  a  railway  to  connect  his  collieries  with  a 
railroad  or  canal,  by  which  their  produce  might  be  conveyed  to  the 
sea,  he,  on  or  about  the  year  1842,  entered  into  arrangements  with 
the  different  proprietors  and  occupiers  of  land  in  the  designed  line, 
for  a  right  of  passage  over  the  same,  agreeing  to  pay  them,  in  some 
cases  gross  sums  per  annum,  and  in  others  a  way-leave  rent.  The 
defendant  was  the  perpetual  curate  of  Lantwit,  and  was  seised  in 
right  of  his  church  of  a  piece  of  land,  over  which  the  *plaintiff  pro- 
posed to  form  his  road,  and  the  plaintiff's  solicitors  wrote  to  the 

defendant  the  following  letter : 

''  October  26,  1842. 

"  SiR> — Mr.  Thomas  Powell  is  proprietor,  lessee,  and  occupier  of 

certain  estates  situate  in  the  several  parishes  of  Lantrissent  and 

(1)  AfcMavue  v.  r(K»l'e  (1887)  35  Ch.  D.  6S1,  56  L.  J.  Ch.  662,  56  L.  T.  9(K). 
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Lantwit  Vardre,  with  certain  mines  of  coal  and  ironstone,  lying  Powbll 
within  four  miles  of  the  Glamorganshire  canal.  In  consequence  of  thomas. 
his  having  been  unable  hitherto  to  make  arrangements  with  the 
landowners  for  land  to  form  a  railway  for  conveying  his  coal  to  the 
canal,  he  has  determined  upon  availing  himself  of  the  compulsory 
powers  of  the  Act  of  the  30  Geo.  III.,  called  *  The  Glamorganshire 
Canal  Act,'  for  making  the  railway,  in  case  he  cannot  otherwise 
agree  with  all  the  landowners.  Pursuant  to  such  determination  he 
has  caused  part  of  two  fields  situate  in  the  said  parish  of  Lantwit 
Vardre,  of  which  you  are  owner  or  reputed  owner,  and  which  lies 
between  his  coal  works  and  the  canal,  to  be  accurately  measured 
and  mapped ;  and  it  will  be  necessary  that  he  should  take  3  roods 
and  34  perches  thereof,  a  little  more  or  less — for  the  purposes  of 
the  railway.  The  length  of  the  railway  through  your  land  will  be 
about  15  chains  and  40  links.  The  map  is  lying  at  Dehewyd,  and 
open  to  the  inspection  of  the  landowners ;  or,  if  desired,  he  will,  on 
hearing  to  that  effect,  send  a  tracing  of  the  part  relating  to  your 
land  for  your  inspection.  Mr.  Powell  is  ready  to  treat  and  agree 
with  you  as  the  proprietor,  and  the  rector,  lessee,  or  occupier  of 
those  lands,  for  the  damages  that  may  be  sustained  by  the  making 
of  the  proposed  railway  or  road,  and  for  that  purpose  he  or  his 
agent  will  wait  on  you  at  any  time  or  place  you  may  appoint,  and 
he  is  willing  to  give  a  fair  and  liberal  value  for  the  land.  He 
conceives  the  amount  may  l)e  easily  ascertained  and  agreed  upon 
between  you,  without  his  having  occasion  to  resort  to  the  com- 
pulsory *powers  of  the  Canal  Act :  he  has  every  thing  ready  to  [  •soa  ] 
work  his  coal  in  large  quantities,  and  is,  therefore,  under  the 
necessity  of  proceeding  m  this  matter  without  unnecessary  delay. 
We  trust  we  shall  receive  your  reply  on  or  before  the  25th  day  of 
November  next,  which  will  govern  our  future  proceedings.  In  case 
we  do  not  hear  from  you  by  that  time,  Mr.  Powell  will  consider 
that  you  refuse  or  neglect  to  treat  with  him  for  the  land,  and  in 
that  case  will  pursue  such  course  with  reference  to  the  land  as  he 
may  be  advised." 

The  defendant  made  no  reply  to  this  letter,  and  the  plaintiff, 
without  any  expression  of  assent  or  dissent  to  the  proposal  on  the 
part  of  the  defendant,  constructed  the  railway  across  his  land,  and 
thereby  formed  a  junction,  not  with  the  Glamorganshire  Canal,  but 
with  the  Taff  Vale  Railway.  In  April,  1844,  the  plaintiff  and 
defendant  met,  at  the  request  of  the  former,  who  produced  valua- 
tions of  the  land  which  he  had  caused  to  be  made,  and  according  to 
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PowBLi.  the  average  of  which  estimates  the  value  of  the  land  need  for  the 
Thomas.  railway,  at  thirty  years'  purchase,  was  29/.  14«.  8rf.  The  defendant 
declined  to  accept  the  sum  offered,  both,  as  he  stated  in  his  answer, 
because  he  had  no  power  to  treat  for  the  absolute  sale  of  the  land, 
and  because  he  considered  the  price  offered  to  be  inadequate,  and 
that  the  remuneration  ought  to  be  by  a  way-leave  of  a  penny  per 
ton  on  the  goods  carried  over  the  land,  being  the  rent  which  the 
plaintiff  had  agreed  to  pay  to  a  neighbouring  proprietor.  The 
plaintiff  refused  to  entertain  the  proposal  that  he  should  pay  a 
way-leave,  and  insisted  that  the  cases  of  the  defendant,  and  the 
other  proprietor  to  whom  such  rent  was  paid,  were  not  analogous. 
The  parties  did  not  come  to  any  agreement  with  respect  to  the 
payment  to  be  made  to  the  defendant  for  the  land  ;  but  the  posses- 
sion of  the  plaintiff  and  the  use  of  the  railway  continued  without 
[  •303  ]  opposition  until  the  latter  *part  of  the  year  1847,  when,  after  some 
correspondence,  with  the  view  of  referring  the  matter  to  arbitration, 
which  ended  without  any  result,  the  defendant  brought  his  eject- 
ment against  the  plaintiff  to  recover  the  land.  The  plaintiff  then  filed 
his  bill,  alleging  that  the  highest  valuation  of  the  land  in  question  was 
SIL  ;  that  the  plaintiff  had  expended  upon  the  railway  over  it  5001. 
or  600Z.,  with  the  knowledge  and  assent  of  the  defendant,  and  had 
completed  the  junction  with  the  Taff  Vale  Eailway,  at  an  expense 
of  many  thousands  of  pounds,  of  which  the  part  in  question  was  an 
essential  portion,  and  that  the  defendant  had  stood  by  and  witnessed 
the  expenditure  of  the  plaintiff  upon  the  land,  without  intimating 
any  disapprobation  or  objection.  The  bill  prayed  a  declaration  that 
the  plaintiff  was  entitled  in  equity  as  against  the  defendant  to  have 
and  maintain  the  use  of  tire  railway  over  the  lands  in  question,  and 
that  the  defendant  might  be  decreed  to  assure  the  same  to  the 
plaintiff  for  such  estate  as  he  could,  the  plaintiff  offering  to  pay  the 
defendant  the  amount  of  the  highest  valuation  of  the  land,  with 
interest ;  and  if,  from  any  cause,  the  Court  should  hold  the  defen- 
dant not  to  be  bound  to  take  such  amount,  then  that  it  might  be 
declared  that  he  was  bound  to  take  the  fair  value  of,  or  a  fair 
compensation  for,  the  land ;  and  that  the  same  might  be  ascer- 
tained under  the  direction  of  the  Court,  and  the  defendant  in  the 
meantime  restrained  from  disturbing  the  plaintiff's  possession,  or 
proceeding  with  the  ejectment,  or  with  any  action  against  the 
plaintiff  for  damages  in  respect  of  the  construction  or  use  of  the 
railway. 

The  answer  of  the  defendant  stated,  that  at  the  time  he  received 
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the  letter  of  October,  1842,  he  had  reason  to  believe  that  he  should      fowkll 
not  continue  to  be  the  incumbent  of  Lantwit  after  the  year  1846,      thomas. 
and  he  did  *not  oppose  the  entry  of  the  plaintiff  upon  the  land  :       [  •so4  ] 
that  he  also  believed  the  plaintiff  had  power,  under  the  said 
Glamorganshire  Canal  Act,  to  make  the  railway  across  the  land ; 
and  he  admitted  that,  under  such  circumstances,  he  did  stand  by 
and  witness  the  expenditure  on  the  land  for  completing  the  railway, 
without  objection :  for,  under  the  circumstances,  he  did  not  feel  that 
it  was  his  duty  to  interfere  with  the  progress  of  the  works. 

Mr.  Romilly  and  Mr.  W.  M.  James,  for  the  plaintiff,  argued 
that  the  case  was  one,  if  not  of  agreement,  yet  of  clear  and  admitted 
acquiescence ;  and  the  Court  would  not  permit  the  defendant,  either 
capriciously,  or  to  enforce  an  extortionate  demand,  to  render  value- 
less the  road  in  making  which  the  plaintiff  had  expended  so  large 
a  sum :  Clavering's  case  (i).  East  India  Company  v.  Vincent  (2), 
Stiles  V.  Cowper{s),  Attorney -General  v.  Baliol  College  (4),  Williams 
V.  Earl  of  Jersey  (5),  Pickard  v.  Sears  (6). 

Mr,  Walker  and  Mr.  Headlaviy  for  the  defendant,  contended 

that  there  was  nothing  upon  which  acquiescence  *could  be  founded.       F  *80ft  ] 

There  had  been  no  dealing  or  treaty  whatever,  and  the  case  was 

simply  one  in  which  the  plaintiff  had  taken  possession  of  the  lands 

of  the  defendant  without  his  license  or  sanction.     The  mere  fact 

that  he  had  written  a  letter  to  the  defendant,  referring;  to  the 

existence  of  compulsory  powers  for  taking  the  land  under  the  Canal 

Act,  rendered  the  case  less  favourable  to  him;    for,  while  the 

plaintiff  had  no  such  compulsory  powers  to  construct  the  railway 

which  he  had  ultimately  made,  his  threats  to  use  those  powers 

might  have  disarmed  opposition,  by  leading  the  defendant  to  believe 

that  resistance  would  be  useless.     The  case  of  The  Master,  dtc.  of 

Clare  Hall  v.  Harding  (7)  was  also  mentioned. 

(I)  ••  There  was  a  case — I  do  not  made  sensible,  I  do  not  know  whether 

know  whether  it  came  to  a  decree —  by  a  decree  or  not,  that  he  was  to  give 

against    Mr.    George    Clavering,    in  the  road  at  a  fair  value.**     Per  Loixl 

which  some  person  was  carrying  on  a  Louohborottgh,  L.  C,  d  R.  B.  146 

project  of  a  colliery,  and  had  sunk  a  (5  Yes.  690^. 

shaft  at  a  considerable  expense.     Mr.  (2)  2  Atk.  83. 

Clayering  saw  the  thing  going    on,  (3)  3  Atk.  692. 

and  in  the  execution  of  that  plan  it  (4)  9  Mod.  411. 

was  very  clear  the  colliery  was  not  (5)  54  R.  R.  219  (Cr.  &  Ph.  91). 

worth  a  farthing  without  a  road  over  (6)  45  R.  R.  538  (6  Ad.  &  £1.  474) ; 

his  ground,  and  when  the  work  was  per  Lord  Denmax,  Ch.  J. 

begun,  he  said  he  would  not  give  the  (7)  Sti/^ra,  p.  115. 
road.    The  end  of  it  was  that  he  was 
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Powell 
r. 

TH0MA8. 


The  Vicb-Chancbllor  said  that  it  appeared  there  had  never  been 
any  dispute  between  the  parties  with  respect  to  the  occupation  of 
the  land  for  the  purpose  of  the  railway  until  the  ejectment  was 
brought.  The  only  dispute  between  the  parties  had  been  upon  the 
question  of  price.  The  plaintiff  had  reason  to  believe  that  the 
price  was  the  only  question  between  himself  and  the  defendant 
It  was  a  case  in  which  the  plaintiff  ought  not  to  be  deprived  of  the 
use  of  his  railway,  and  of  the  entire  benefit  of  his  outlay  in  con- 
structing it,  at  least  until  the  question  had  been  determined  at  the 
hearing  of  the  cause.  But  the  plaintiff  must  submit  to  judgment 
in  the  action,  and  pay  such  a  sum  into  Court  as  would  constitute  a 
sufficient  security  to  the  defendant  for  the  price  of  the  land. 


The  plaintiff  paying  2002.  into  Court  within  a  month,  and  giving 
judgment  in  the  action  of  ejectment  to  be  dealt  with  as  the  Court 
shall  direct,  proceedings  in  the  action  to  be  stayed  until  the  hearing, 
or  until  the  further  order  of  the  Court. 


1848. 
June  29. 

Wtgram, 
V.-C. 
[807] 


WADDILOVE  V.  TAYLOR. 

(6  Hare,  307 ;  S.  0. 17  L.  J.  Ch.  408.) 

The  mortgagee  of  a  fund  in  Court  is  entitled  to  the  expense  of  obtaining 
a  stop-order  on  the  fund  in  a  case  in  which  he  is  empowered  by  the  mort- 
gage deed  to  apply  to  the  Coui't  for  that  purpose,  but  such  expenses  are  not 
allowed  by  the  taxing  Master  under  the  common  order  to  tax  the  costs  of 
the  mortgagee. 

On  the  petition  of  a  mortgagee  for  payment  out  of  Court  to  him 
of  a  fund  the  subject  of  the  mortgage, 

Mr.  Tivells,  for  the  petitioner,  asked  that  the  taxing  Master 
might  be  ordered  to  tax  the  petitioner  his  costs  as  mortgagee, 
including  therein  the  costs  of  and  of  obtaining  a  stop-order  in 
pursuance  of  the  usual  clause  in  the  mortgage-deed,  enabling  the 
mortgagee  to  apply  to  the  Court  for  that  purposa 

Mr,  Toubnitiy  for  a  second  mortgagee  of  the  same  fund,  objected 
to  any  special  direction  as  to  the  costs  of  the  stop-order.  The 
Master  would  tax  those  costs  without  a  special  order  if  they  were 
properly  a  charge  upon  the  fund ;  if  not,  the  Court  would  not  give 
them.  The  stop-order  was  a  part  of  the  expense  of  the  original 
security,  which  should  have  been  paid  or  provided  for  by  the 
mortgagor  at  the  time  the  charge  was  made. 


TOL.  LXIVn.] 
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r. 
Taylor. 


The  Yicb-Chancellor  having  ascertained  that  the  expenses  of   waddit.ove 
the  mortgagee  in  respect  of  the  stop-order  would  not  be  allowed  by 
the  taxing  Master  without  the  order  of  the  Court  to  that  effect, 
directed  the  costs,  including  the  expenses  of  the  petitioner  in 
respect  of  the  stop-order,  to  be  taxed,  and  paid  out  of  the  fund. 


WAED  V.  SWIFT. 

(6  Hare.  309—314.) 

A  receiver  appointed  to  g^et  in  property,  part  of  which  he  finds  in  the 
posse^ision  of  another  receiver,  ought  not  to  take  proceedings  to  deprive  the 
latter  of  possession,  without  the  authority  of  the  Court. 

A  motion  ought  not  to  be  made  for  committal  on  the  ground  of  a  disturb- 
ance of  the  possession  of  a  receiver,  when  the  object  of  the  motion  is  merely 
to  compel  the  payment  of  costs,  after  the  question  with  respect  to  the 
possession  of  the  property  has  been  settled. 

By  an  order  made  in  the  cause  of  Ward  v.  Swift,  in  May,  1838, 
J.  6.  Shepherd  had  been  appointed  receiver  of  the  lessor's  interest 
in  certain  property  called  Lucas's  farm.    One  Gardler  was  the 
occupying  tenant  of  the  farm ;  and  on  the  12th  of  June,  1847,  the 
rent  being  in  arrear.  Shepherd  signed  a  distress  warrant,  which 
was  executed  on  the  14th  of  June,  when  the  growing  crops  on  the 
farm  were  distrained.     On  the  19th  of  June,  1847,  in  pursuance  of 
an  order  of  the  Masteb  of  the  Bolls,  in  a  cause  of  Gardler  v.  Gardler , 
Richard  Bigg  was  appointed  receiver  of  (among  other  things)  the 
interest  of  Gardler  in  the  same  farm.    After  some  communication 
between  the  two  receivers  in  respect  of  the  rent.  Bigg  offering  to 
pay  one  year's  rent  (80/.)  to  Shepherd,  which  was  refused, — the 
latter  claiming,  in  addition,  about  6L,  for  the  expenses  of  the  dis- 
tress,— both  of  the  receivers  took  steps  to  reap  the  crops,  in  which 
Bigg  succeeded,  by  carrying  the  crops  and  stacking  them  off  Lucas's 
farm,  upon  another  property,  some  time  before  the  11th  of  August, 
with  the  exception  of  a  crop  of  potatoes,  which  were  gathered  later. 
In  September,  1847,  another  half-year's  rent  became  due,  and  was 
demanded  by  Shepherd,  in  addition  to  the  rent  for  the  preceding 
year,  and  the  expenses  incurred  in  the  distress,  and  in  the  attempt 
to  get  in  the  crops.    Bigg  tendered  45Z.  for  the  rent,  which  the 
agent  of  Shepherd  accepted  without  the  expenses.     The  acceptance 
of  this  sum  was  alleged  by  Shepherd  to  have  been  a  mistake  and 
unauthorised.    The  expenses  were  not  paid. 


1848. 

Feb.  25. 

March  U. 

WlGRAV, 

v.-c. 

[309] 


[312] 


Mr.  Roll  and  Mr.  Daniel  moved,  in  Michaelmas  Term,  on 
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Ward        behalf  of  the  plaintiflfs,  that  Richard  Bigg  might  be  committed  for 
Bwirr,        a  contempt  in  disturbing  and  interfering  with  J.  G.  Shepherd,  the 
receiver,  and  in  harvesting  and  gathering  the  crops  of  wheat  and 
potatoes,  which  had  been  distrained  upon  by  the  latter. 

[  813  ]  Mr.  Kenyon  Parker  and  Mr,  Winstanley,  for  Bichard  Bigg. 

The  case  of  Fitzpatrick  v.  Eyre  (i)  was  cited. 

The  Yigb-Chancellor,  after  stating  the  dates  of  the  several  pro- 
ceedings : 

The  argument  in  support  of  the  motion  was,  that  Shepherd,  by 
means  of  the  distress  which  he  had  levied,  was  in  possession  of  the 
growing  crops  at  the  time  that  Bigg  was  appointed  receiver.  Bigg, 
on  the  other  hand,  has  contended  that  (if  Shepherd  ever  had  such 
possession)  the  bailiff  had  withdrawn  before  he  (Bigg)  was  appointed, 
and  that  the  possession  of  Shepherd  was  then  abandoned.  It 
appears,  that,  after  the  crops  had  been  removed,  451.  was  tendered 
to  Shepherd's  agent  for  the  rent,  SOL  due  up  to  April,  1847,  and 
152.  for  the  subsequent  half-year,  and  that  was  accepted.  The 
plaintiffs  say,  that  the  act  of  Shepherd's  agent,  in  receiving  the  rent 
without  the  expenses,  was  not  authorized ;  but  the  money  has  not 
been  returned,  and  the  plaintiffs'  demand  for  rent  is,  in  fact, 
satisfied.  The  expenses  claimed,  some  of  which  must  certainly  be 
due,  are,  it  is  admitted,  still  unpaid.  If  I  were  compelled,  in  this 
state  of  circumstances,  to  decide,  swipliciter,  which  party  was  right 
and  which  wrong,  in  order  now  to  give  the  parties  what  they  are 
respectively  entitled  to,  I  should  probably  confine  myself  to  the 
inquiry,  whether  Bigg,  when  he  was  appointed,  found  Shepherd 
legally  in  possession  of  the  growing  crops  or  not.  But  that  is  not 
the  view  of  the  case  which  I  am  forced  to  take.  The  wrongful  act 
of  Bigg  (if  wrongful  it  be)  was  commenced  before  or  early  in  the 
t  •SH  ]  month  of  August, — was  *complete  as  to  the  wheat  crops  on  the  11th 
of  August,  and  as  to  the  residue  of  the  crops  (potatoes  and  others), 
shortly  after.  If  the  crops  were  wrongfully  obtained,  the  parties 
in  Gardler  v.  Gardler,  whose  agent  Bigg  is,  have  been  permitted  to 
consider  and  deal  with  them  as  their  own.  The  motion  to  commit 
Bigg, — made  three  months  after  the  act  which  is  complained  of, — 
is  not  made  to  protect  Shepherd  in  the  possession  of  property 
under  his  receivership,  but  is  resorted  to  as  a  mode  of  obtaining 
payment  of  the  expenses  claimed  by  Shepherd.    I  cannot  think 

(1)  1  Hogan,  17L 
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that  sach  a  motion  ought  to  be  made,  unless  the  party  making  it 
has  no  other  means  of  working  out  his  rights.  The  authority  of 
the  Court  is  best  vindicated  by  reserving  its  extreme  powers  for 
cases  which  imperatively  call  for  them  ;  and  this  is  obviously  a  case 
in  which  (independently  of  the  position  of  the  parties  at  the  time 
notice  of  motion  was  given)  Bigg  may  have  acted  under  an  excusable 
mistake.  I  am  far,  however,  from  meaning  to  justify  his  conduct. 
Knowing  that  Shepherd  was  also  acting  under  the  authority  of  the 
Court,  he,  or  the  parties  at  whose  instance  he  was  appointed,  should 
have  asked  for  the  directions  of  the  Court  how  to  proceed.  The 
plaintiffs  in  Ward  v.  Sirift  might  also,  instead  of  coming  with  a 
motion  to  commit  Bigg,  (a  step  which  the  Court  avoids,  when  it 
can  do  so  without  compromising  justice),  have  applied  in  the  suit  of 
Gardltr  v.  Gardler  for  payment  of  Shepherd's  costs  and  expenses 
oat  of  the  fund  which  they  say  belonged  to  them ;  and  this  is  the 
course  which,  before  I  dispose  of  this  motion,  I  shall  give  them  the 
opportunity  of  taking.  Let  the  motion  stand  over,  with  liberty  to 
the  plaintiffs  to  make  such  application  as  they  may  be  advised 
in  Gardler  v.  Gardler. 


Ward 
Swift. 


NEWTON   V.  ASKEW. 

(6  Hare.  31&— 32d ;  S.  C.  18  L.  J.  Ch.  42 ;  13  Jur. 


186.) 


A  pai-ty  in  a  cause,  who  is  interested  in  a  decree  which  has  been  pro- 
nounced, is  privileged  from  arrest  in  attending  the  Begistrar's  office,  on 
passing  the  minutes  of  the  decree. 

Thb  cause  was  instituted  by  the  wife  and  infant  children  of  Mr. 
Newton  by  their  next  friend,  against  the  trustees  of  property 
in  which  they  were  interested,  and  a  decree  had  been  pronounced 
in  the  cause,  directing  the  payment  of  a  sum  of  money  to  Mrs. 
Newton,  and  directing  the  costs  of  the  suit  to  be  paid  by  the 
trustees.  The  decree  also  directed  that  the  costs  of  Mr.  Newton, 
who  was  a  defendant,  should  be  paid  to  him  by  the  plaintiffs,  who 
were  to  recover  them  over  against  the  defendants,  the  trustees. 
The  decree  had  not  been  passed  by  the  Registrar ;  and  an  appoint- 
ment had  been  made  by  the  solicitor  of  the  plaintiffs,  (who  was  also 
on  the  record  the  solicitor  of  Mr.  Newton),  to  attend  at  the 
Registrar's  office,  on  the  30th  of  June,  at  one  o'clock,  to  settle 
the  minutes  of  the  decree.  Shortly  *  before  that  hour,  Mr.  Newton, 
who  was  on  his  way  to  the  Registrar's  office,  pursuant  to  the 
appointment,  was  arrested  in  Lincoln's  Inn,  by  an  officer  of  the 


1848. 
Juhj  4,  S,  18. 

WiGRAM, 
V..C. 
[819] 
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Newton      Sheriff  of  Middlesex,  under  an  attachment  issued  against  him  for 
AsKKw.      ^^6  non-payment  of  a  sum  of  19Z.  costs,  which  he  had,  in  another 

suit,  been  ordered  to  pay  to  the  same  persons  who  were  defendants 

in  this  suit. 

Mr.  Newton  was  now  brought  up  by  habeas  corpus  cum  causa, 

and  moved  in  person  for  his  discharge.     The  notice  of  motion,  and 

the  affidavit  of  the  facts  of  the  case,  were  intituled  in  the  cause, 

which  was  a  Bolls'  cause. 

*  ♦  *  ♦  * 

[  322  ]  Mr,  Kenyon  Parker  and  Mr.  Hall  opposed  the  application,  con- 

tending that  the  duties  of  the  Registrar  were  merely  ministerial,  in 
which  respect  the  case  of  attending  the  Registrar  differed  from  that 
of  attending  the  Master  or  the  Court,  where  the  proceedings  were 
judicial.     ♦     ♦     * 

The  Vicb-Chancellor  : 

*  ^  I  think  Mr.  Newton  is  entitled  to  his  discharge,  upon  the 
ground  of  his  privilege,  whilst  attending  the  Registrar's  office.  It 
is  admitted  that  the  parties,  in  every  cause,  are  entitled  to  attend 
the  Court  during  the  hearing  of  the  cause,  and  are  privileged  from 
arrest  whilst  they  are  doing  so :  and  it  is  also  admitted  that  the 
same  rule  applies  to  the  Master's  office.  The  sole  question  is, 
whether  the  privilege  extends  and  is  to  be  applied  to  attendance 
[  *323  ]  at  the  Registrar's  ^office.  In  support  of  the  argument  that  the 
privilege  had  not  that  extent,  it  was  said  that  the  party  is  sufficiently 
represented  at  the  Registrar's  office  by  his  solicitor.  But  the  same 
might  as  well  be  urged  in  reference  to  the  attendance  at  the  hearing. 
The  party  may  then  be  represented  by  his  counsel  and  solicitor,  but 
he  is  not  the  less  entitled  to  his  privilege.  I  am  unable  logically 
to  follow  the  reasoning  upon  which  the  distinction  is  sought  to  be 
founded.  It  was  said  that  the  proceeding  in  the  Registrar's  office 
is  not  judicial,  but  is  merely  ministerial — the  duty  of  the  Registrar 
being  merely  to  draw  up  the  decree  which  the  Court  has  pronounced. 
It  is,  no  doubt,  perfectly  true  that  the  Court  ought  to  give  the 
Registrar  such  directions  as  will  enable  him  to  draw  up  the  decree ; 
but  the  Court,  for  the  sake  of  greater  caution  and  accuracy,  requires 
all  the  parties  interested  in  the  suit,  to  have  notice  of,  and  to  be 
present,  if  they  please,  at  the  drawing  up  of  the  decree,  so  as  to  ensure 
that  it  shall  be  m  accordance  with  the  judgment  given  in  Court. 
So  careful  is  the  Court  in  guarding  against  any  error  arising  from 
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the  absence  of  interested  parties,  that  the  rule  in  the  office  is,  not 
to  draw  up  the  decree  until  after  three  notices  have  been  served. 
It  was  said  that  Mr.  Newton  was  not  sufficiently  interested  in  the 
subject  of  the  decree,  to  entitle  him  to  attend  in  person  at  drawing 
it  up.  It  is  not  necessary  that  I  should  decide  whether  a  merely 
formal  party  could  insist  upon  his  privilege  of  being  present  at  the 
drawing  up  of  the  decree  ;  but  in  this  case  the  party  arrested  had  a 
direct  interest  in  the  decree,  which  affected  him  as  to  the  costs 
of  the  suit.  Again,  the  consent  of  counsel  or  of  the  solicitor  might 
seriously  affect  the  rights  of  the  client,  and  that  is  one  ground  why 
the  party  himself  may  attend  to  watch  the  proceedings,  and  should 
be  protected  during  such  attendance.  *I  think  I  cannot  do 
otherwise  than  order  that  Mr.  Newton  be  discharged. 


NlWTON 
r. 

ASKBW. 


L  •324  ] 


RODGERS  V.  NOWILL. 

(6  Hare,  325—339.) 

In  a  suit  for  an  injiinction  against  the  use  by  the  defendants  of  a  certain 
name  and  mark  upon  their  goods,  the  defendants  admitted  the  use  of  the 
name  and  mark,  but  said  that  it  was  their  true  name,  and  that  they  were 
entitled  so  to  use  it :  the  plaintiffs,  without  moving  for  the  injunction,  went 
into  evidence  in  equity.  At  the  hearing  of  the  cause,  the  Court  being  of 
opinion  that  the  evidence  did  not  establish  the  plaintiffs*  right  to  the 
injunction,  but  that  it  showed  the  defendants  to  have  used  the  name  and 
mark  in  question  on  their  goods,  in  a  manner  which  might  lead  purchasers 
to  understand  falsely  that  the  goods  were  manufactured  by  the  plaintiffs, 
gave  the  defendants  the  option  either  of  having  the  bill  dismissed  against 
them  without  costs,  or  of  having  the  right  tried  at  law. 

The  bill  being  retained  for  a  year,  with  liberty  to  the  plaintiffs  to  bring 
an  action  at  law,  the  action  was  brought,  and  the  plaintiffs  recovered  a 
verdict  ( 1) .  The  Cotjbt  then  granted  the  inj  unction ,  and  ordered  the  defen- 
dants to  pay  the  costs  at  law  and  in  equity,  except  the  costs  of  the  evidence 
in  equity. 

Where  the  question  of  equitable  assistance  depends  on  the  legal  right,' 
and  the  legal  right  is  denied  by  the  answer,  the  plaintiff  may  move  for  leave 
to  try  the  legal  right,  without  asking  for  an  injunction  in  the  mean  time. 

The  plaintiffs  were  Joseph  Rodgers  &  Co.,  cutlery  manufacturers, 
at  Sheffield.  The  defendants  were  John  and  William  Nowill,  also 
cutlery  manufacturers  and  merchants,  of  Sheffield,  and  William 
Bodgers.  The  ^plaintiffs,  or  the  firm  which  they  represented,  had 
carried  on  business  at  Sheffield  from  the  year  1801,  and  had 
originally  used  on  their  cutlery  the  mark  *'  Rodgers,"  which  had 
been  awarded  to  them  by  the  master,  wardens  and  assistants  of  the 
Company  of  Cutlers  in  Hallamshire ;  this  mark  had  been  varied  to 

(1)  See  75  E.  B,  701  and  cases  there  noted. 


1846. 

Jlfay4,B,6, 

23,  26. 

June  30. 

1847. 

Jan.  21. 

July  9, 

Dec.  9,  10. 

WlOBAM, 
V.-C. 

[325] 
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BoDGBBS  ^'Bodgers  &  Sons,"  and  "J.  Bodgers  &  Sons,"  and  upon  the 
NowiLL.  appointment  of  the  firm  to  be,  successively,  cutlers  to  their  late 
Majesties  George  the  Fourth  and  William  the  Fourth,  and  to  her 
Majesty,  they  adopted  a  crown  between  the  initials  of  the  reigning 
Sovereign,  in  addition  to  "  J.  Bodgers  &  Sons."  The  bill,  which 
was  filed  in  August,  1843,  stated,  that  the  penknives,  pocket  knives, 
table  knives,  razors,  scissors,  and  articles  of  fine  cutlery  manu- 
factured by  the  plaintiffs'  firm,  and  bearing  their  name  and  mark, 
had  been  for  many  years,  and  still  were,  in  very  high  estimation 
in  this  kingdom  and  foreign  countries,  and  that  such  articles  of 
their  manufacture  were  distinguished  by  the  said  marks,  and  con- 
siderable profits  were  derived  by  the  plaintiffs  from  the  sale  thereof  : 
the  bill  alleged,  that  the  plaintiffs  had  lately  discovered  that  the 
defendants  John  and  William  Nowill  had  for  a  considerable  time 
past  manufactured  or  purchased  and  sold,  or  caused  to  be  manu- 
factured or  purchased  and  sold,  large  quantities  of  cutlery,  and 
particularly  of  penknives  and  pocket  knives,  stamped  or  impressed 
with  marks  in  exact  or  very  close  imitation  of  the  marks  used  by 
the  plaintiffs,  for  the  purpose  of  passing  off  or  enabling  other 
persons  to  pass  off  such  articles  of  cutlery  on  purchasers  as  of  the 
plaintiffs'  manufacture ;  and  that  in  order  more  securely  to  practise 
such  fraudulent  imposition,  the  defendants  John  and  William  Nowill 
had  agreed  or  come  to  some  understanding  with  the  defendant 
William  Bodgers,  who  was  a  penknife-blade  grinder,  for  the  use  of 
his  name,  in  consideration  of  his  receiving  in  addition  to  his  wages 
f  •827  ]  *a8  a  grinder  for  the  defendants,  John  and  William  Nowill,  a  per- 
centage on  the  catlery  manufactured  by  or  for  them,  impressed 
with  the  name  or  mark  of  ''Bodgers,"  or  such  other  counterfeit 
mark  in  imitation  of  the  plaintiffs'  mark ;  that,  to  give  a  colour  of 
right  to  their  proceeding,  the  defendants  pretended  that  the  name 
''  Bodgers  &  Sons  "  used  by  them  did  not  mean  the  plaintiffs'  firm, 
but  a  pretended  firm,  consisting  of  George  and  Samuel,  two  brothers 
of  the  defendant  William  Bodgers,  and  John  Bodgers  their  father, 
alleged  to  be  carrying  on  business  under  the  firm  of  "John 
Bodgers  &  Sons."  The  plaintiffs  alleged  that  no  such  partnership 
in  fact  existed,  that  John  Bodgers  the  father  had  for  several  years 
kept  a  beer-shop,  occasionally  working  as  a  table-blade  forger,  and 
that  by  such  designation  he  took  the  benefit  of  the  Insolvent  Act  in 
1839 ;  that  he  had  not  since  had  any  workshop  or  ostensible  place 
of  business ;  that  George  Bodgers  had  succeeded  his  father  in  the 
occupation  of  two  hearths,  at  which  he  worked  as  a  table-blade 
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forger;  that  neither  Samuel  nor  William  had  ever  been  manu-  Rodgebs 
facturers  of  cutlery ;  and  that  Samuel  was  a  scissors  grinder,  and  nowill. 
had  kept  a  public-house;  that  in  June,  1848,  the  defendants  had 
colourably  taken  a  workshop  in  SheflSeld  in  the  name  of  "  John 
Bodgers  &  Sons,"  but  the  defendant  William  Bodgers  was  alone 
answerable  for  the  rent,  and  the  father  or  brothers  had  no  interest 
in  the  shop.  The  bill  prayed  an  injunction  to  restrain  the  defen- 
dants from  manufacturing  and  selling,  or  causing  to  be  manufactured 
or  sold  any  penknives,  pocket  knives,  or  other  articles  of  cutlery 
stamped  or  marked  with  the  stamp  or  mark  therein  mentioned,  or 
with  any  other  mark  or  stamp  in  imitation  of  the  marks  or  stamps 
used  by  the  plaintiffs  on  the  articles  of  cutlery  manufactured  by 
them,  or  with  any  mark  or  marks  containing  or  consisting  *of  any  [  •328  ] 
combination  of  words  or  letters,  designating,  or  intended  or  appear- 
ing to  designate,  the  plaintiffs'  firm ;  and  for  an  account  of  the 
profits  made  by  the  defendants  from  the  sale  of  cutlery  with  such 
counterfeit  marks  or  stamps. 

The  defendants,  by  their  answers,  filed  in  December,  1848, 
denied  that  the  plaintiffs  were  exclusively  entitled  to  use  the  name 
or  mark  of  ''  J.  Bodgers  &  Sons.''  They  said  that  there  was  and 
had  been  for  eight  years  or  thereabouts  a  partnership  or  firm  of 
working  cutlers  in  Sheffield,  carrying  on  the  said  business  under 
the  name  and  style  of  "  John  Bodgers  &  Sons  "  ;  which  firm  was 
composed *of  the  defendant  William  Bodgers,  and  his  said  father 
and  brothers ;  that  their  manufactory  or  place  of  business  was  in 
Nursery  Street ;  that  the  defendants  John  and  William  Nowill  had 
been  informed  and  believed  that  the  business  of  the  said  firm  of 
"  John  Bodgers  &  Sons  "  was  conducted  by  the  partners  in  several 
different  departments,  to  one  of  which  every  partner  principally 
attended ;  that  the  said  firm  of  ^*  John  Bodgers  &  Sons  "  was  in 
the  habit  of  stamping  and  impressing  upon  goods  which  they 
manufactured,  and  sold,  the  said  marks, — not  in  imitation  of  the 
goods  of  the  plaintiffs,  but  as  the  goods  of  the  said  iirm  of ''  John 
Eodgers  &  Sons."  They  said  that  the  use  of  the  crown  and  the 
initials  of  the  reigning  Sovereign  as  a  mark  on  cutlery  had  not  been 
peculiar  to  the  plaintiffs,  but  had  been  adopted  by  any  manufacturer 
of  cutlery,  indiscriminately,  who  thought  fit  to  dp  so ;  that  it  was 
the  words  **  Cutlers  to  her  Majesty  "  which,  in  fact,  constituted  the 
distinction  of  the  plaintiffs'  goods ;  and  they  insisted  that  the  firm 
of  "  John  Bodgers  &  Sons  "  were  well  entitled  to  stamp  or  engrave 
the  said  marks  upon  the  articles  of  cutlery  made  or  sold  by  them ; 
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RoDGKBfl  and  that  they  (the  *defendant8)  were  entitled  to  purchase  and  deal 
Now'iLL.  in  such  last-mentioned  articles.  The  defendants  said  that  Sheffield 
[  •829  ]  was  the  principal  place  in  this  country  for  the  manufacture  of 
cutlery,  and  orders  for  goods  were  sent  by  dealers  to  the  defendants, 
and  to  other  merchants  and  manufacturers  there ;  and  that  upon 
some  occasions  such  dealers  had  requested  that  the  goods  so 
ordered  by  them  should  be  made  by,  and  should  bear  the  names 
of,  particular  manufacturers :  that  occasionally,  persons  ordering 
goods  from  the  defendants  had  desired  that  such  goods  should  be 
named  or  marked  with  the  names  of  '^  Bodgers  &  Sons,''  and  some- 
times with  the  names  of  the  plaintiffs,  by  their  said  firm  or  style 
of  **  Joseph  Bodgers  &  Sons  ;  "  and  that,  in  executing  such  orders, 
when  the  defendants  had  been  desired  to  send  goods  marked  with 
the  said  names  of  "Joseph  Bodgers  &  Sons,"  they  had  in  all 
instances  ordered  and  purchased  the  same  from  the  plaintiffs,  but 
when  the  defendants  had  received  orders  for  such  goods,  only 
requiring  the  same  to  be  marked  with  the  name  of  ''  Bodgers  & 
Sons,"  they  had  ordered  and  procured  the  same  to  be  manufactured 
by  and  had  purchased  the  same  from  the  firm  of  "  John  Bodgers  & 
Sons,"  from  whom  chey  could  obtain  the  same  equal  in  quality  and 
at  a  lower  price.  The  defendants  denied  that  they  had  used  any 
counterfeit  mark  or  stamp. 

The  plaintiffs  did  not  make  any  interlocutory  application  for  the 
injunction,  but  went  into  evidence,  and  examined  witnesses  for  the 
purpose  of  proving  the  allegations  in  the  bill.  The  cause  came  on 
for  hearing  in  May,  1846. 

Mr.  Bethell,  Mr.  Malins,  and  Mr.  Shee,  for  the  plaintiffs. 

(  880  ]  Mr.   Kenyan  Parker^  Mr.  RmniUyy  and  Mr.  Bacon,  for  the 

defendants. 

[The  cases  of  Bacon  v.  Jonei  (i),  Motley  v.  Bownman  (2), 
Millington  v.  Fox{3)y  Perry  v.  Truejitt(4),  Crojl  v.  Day  {G),  and 
other  cases,  were  cited.] 

June  80.      The  Vice-Chancellor  (after  stating  the  points  in  issue  upon  the 
pleadings)  : 
I  cannot,  in  the  state  in  which  this  case  is  brought  before  me, 

(1)  48  R.  E.  H3  (4  My.  &  Or.  433).     (4)  63  B.  R.  U  (6  Beav.  66,  418). 

(2)  45  R.  R.  195  (3  My.  &  Cr.  1).      (5)  64  R.  R,  18  (7  BeaT.  84). 

(3)  46  R.  R.  271  (3  My.  &  Or.  338). 
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decide  the  question  as  to  the  alleged  partnership  of  **  John  Rodgers  Bodobw 
&  Sons/'  as  a  matter  of  fact,  until  the  case  has  been  tried  at  law.  Kowill. 
Supposing  that  there  is  such  a  partnership,  I  shall  abstain  from 
expressing  my  opinion  upon  the  point  of  law  which  then  arises, 
except  so  far  as  to  say  that  I  am  clear  the  Court  ought  not  to  make 
a  decree  in  the  plaintiflFs'  favour  until  they  shall  have  established 
their  title  at  law.  The  observations  *of  Lord  Cottbnham,  in  [  'SSi  ] 
Motley  V.  Downman  (i),  and  in  the  case  of  Bacon  v.  Jones  (2),  would 
be  fully  sufficient  to  justify  this  conclusion  on  my  part;  I  think 
also  the  observations  of  the  Judges  in  the  case  of  Crawshay  v. 
Thompson  (3),  and  those  of  Lord  Lanqdale  in  Perry  v.  Truejitt  (4), 
strongly  enforce  the  necessity  of  this  question  being  tried  at  law 
before  a  court  of  equity  can  come  to  any  conclusion  upon  it.  Then 
comes  the  question  whether  the  plaintiffs  are  entitled  to  that 
indulgence, — that  is,  to  have  an  opportunity  of  proving  now  that 
which  they  have  not  sufficiently  proved  for  the  purposes  of  the 
decree.  Upon  that  point  I  respectfully  follow  Lord  Cottbnham  in 
saying,  that  it  is  impossible  to  lay  down  any  general  rule  for  cases 
like  these.  I  may,  perhaps,  venture  safely  to  infer  from  the  case 
of  Bacon  v.  Jones,  that  in  cases  between  traders,  affecting  the 
conduct  and  profits  of  their  business,  the  omission  on  the  part  of 
a  plaintiff  to  establish  his  legal  right,  either  before  the  bill  is  filed, 
or  if  not,  to  establish  it  by  the  leave  of  the  Court  before  the  hearing 
of  the  cause,  is  a  circumstance  always  unfavourable  to  a  claim  for 
indulgence  at  the  hearing.  It  appears  to  me  that  every  observation 
of  Lord  CoTTENHAM  in  the  case  of  Bacon  v.  Jones  in  principle  applies 
to  the  case  before  me.  It  was  suggested  by  Mr,  Bethelly  that  the 
defendants,  having  by  their  answer  set  up  the  existence  of  a  partner- 
ship of  '*  John  Rodgers  &  Sons,"  made  it  impossible  for  the 
plaintiffs  to  apply  to  this  Court  for  leave  to  try  the  case  before  the 
hearing, — that  the  case  thus  made  by  the  defendants  was  untrue  in 
fact;  and  that  that  distinguishes  the  present  case  from  that  of 
Bacon  v.  Jones.  I  confess  I  do  not  feel  the  force  of  that  argument. 
Independently  of  the  observation  that  the  plaintiffs  might  have 
accompanied  •their  bill  by  affidavits  filed  before  the  answer,  by  |  ♦S32  ] 
which  means  they  would  have  had  the  benefit  of  using  affidavits 
after  the  answer,  and  that  they  might  have  made  an  application  to 
the  Court  for  leave  to  try  the  case  at  law,  it  appears  to  me  that  the 
plaintiffs'  argument  at  the  Bar  has  furnished  a  complete  answer  to 

(1)  45  B.  B.  195  (3  My.  &  Cr.  1).  (3)  61  B.  B.  641  (4  Man.  &  G.  357). 

t2)  4S  B.  B.  143   4  My.  &  Cr.  433).  (4)  63  R  B.  11  (6  Beav.  66). 
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BoDQBRs  the  observation  upon  which  the  distinction  between  the  cases  is 
NowiLL.  supposed  to  be  founded.  The  argument  was,  that,  in  point  of  law, 
the  existence  of  the  alleged  partnership  makes  no  difference.  If 
that  be  so,  there  was  no  more  reason  why  the  parties  should  not 
have  applied  and  obtained  leave  to  try  the  case  at  law  before 
the  hearing,  than  if  the  partnership  had  not  been  suggested.  It 
was  not  necessary  that  the  plaintiffs  should  have  moved  for  the 
injunction.  If  the  answer  did  not  admit  their  case  sufficiently  to 
allow  such  a  motion  to  have  been  made  with  success,  they  might 
have  applied  for  leave  to  bring  an  action,  which,  upon  the  pleadings, 
the  Court  would  not  have  refused. 

My  opinion,  therefore,  is,  that,  if  in  this  case  I  follow  the  case  of 
Bacon  v.  Janes,  and  simply  dismiss  the  bill,  I  should  be  following  a 
case  of  very  high  authority;  and  that  the  plaintiffs,  having  had 
that  case  before  them,  would  have  no  right  to  complain. 

I  have,  however,  thought  it  right  to  examine  the  defendants'  case 
before  taking  so  strict  a  course  against  the  plaintiffs, — ^a  course 
which  would  have  the  effect  of  rendering  this  suit  useless,  and,  if 
the  defendants  are  injuring  the  plaintiffs  in  the  way  complained  of, 
may  lead  to  another  suit,  in  which  the  same  question  will  have  to 
be  tried  again.  Now  the  defendants  themselves  (besides  the  proof 
given  in  support  of  it)  admit  that  if  they  received  an  order  from  a 
customer  in  London  or  elsewhere  for  penknives  or  clasp  knives,  to 
r  •833  ]  be  marked  with  *the  name  of  "Joseph  Rodgers  &  Sons,"  or  to  be 
procured  from  that  firm,  they  sent  it  to  the  plaintiffs ;  but  if  the 
word  "  Joseph  "  was  not  used  in  the  order,  or  the  plaintiffs'  firm 
was  not  particularly  mentioned,  they  then  sent  it  to  ''John 
Rodgers'  "  firm,  — the  effect  of  which  is  that  the  defendants  (to  say 
the  least  of  it)  took  the  chance  of  imposing  upon  their  customer  goods 
different  from  what  that  customer  expected  :  a  person  who  sends  an 
order  for  knives  of  the  manufacture  of  Rodgers  &  Co.  can  hardly 
be  supposed  to  be  indifferent  as  to  who  is  Rodgers,  or  not  to  have 
some  definite  person  in  view.  He  may  have  meant  Joseph  Rodgers 
the  plaintiffs'  firm,  or  he  may  have  meant  John  Rodgers  the 
defendants'  firm  ;  but  it  is  extremely  difficult  to  believe  that  he  did 
not  mean  some  particular  firm,  or  that  he  had  any  value  for  the 
name  of  Rodgers,  except  so  far  as  Rodgers  was  understood  in  the 
trade  to  be  the  person  whose  goods  were  of  a  peculiar  value.  The 
defendants,  however,  admit  that  unless  they  were  directly  told  to 
send  the  order  to  "  Joseph  Rodgers  &  Sons,"  they  took  the  chance 
of  committing  a  fraud  upon  their  customer,  or  at  least  of  supplying 
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him  with  goods  different  from  what  he  expected,  and  that  they     Bodoebs 

procured  them  to  be  made  by  John  Eodgers  &  Sons.    That  is  a  part     nowill. 

of  the  defendants'  case  about  which  there  is  no  question,  for  it  is 

what  they  themselves  state  to  have  been  their  practice.     On  the 

other  hand,  I  must  say  that  there  never  was  a  case  which  showed 

more  clearly  than  this  the  great  hardship  which  is  adverted  to  in 

Bacon  v.  Jones,  of  a  tradesman  being  called  upon  to  account  for 

what  he  has  been  doing  for  three  or  four  years  during  the  progress 

of  a  suit,  and  of  being  subjected  to  the  expense  of  going  into  evidence 

in  the  suit,  when  it  is  certain  the  case,  after  all,  must  be  tried  at 

law,  and  the  expense  of  taking  evidence  in  equity  be  thrown  away. 

I  think  the  justice  of  this  case  will  be  best  satisfied,  if  *instead  [  •334  ] 
©f  at  once  taking  the  course,  pursued  in  Bacon  v.  Jones,  of  dismiss- 
ing the  bill,  I  retain  the  bill,  in  order  that  the  plaintiffs  may  bring 
an  action, — if  they  think  fit  to  waive  the  account  and  pay  the  costs 
of  the  evidence  in  equity.  If  the  plaintiffs  do  not  do  that,  I  shall 
then  dismiss  the  bill  without  costs,  unless  the  defendants  (the 
Nowills),  in  order  to  save  themselves  from  the  costs  of  the  suit,  (if 
they  think  they  can  save  them,)  are  desirous  that  I  should  retain 
the  bill  in  order  that  the  action  might  be  tried  at  law.  The  plain- 
tiffs have  the  first  option ;  if  they  accept  the  terms  which  I  have 
stated  and  succeed  at  law,  they  will  be  protected  in  the  same  way 
as  the  Master  of  the  Eolls  protected  the  parties  in  Day  v.  Croft. 

I  may  observe,  that,  whatever  the  fate  of  this  suit  may  be,  the 
defendants,  if  they  desire  to  avoid  further  litigation  on  the  subject, 
have  only  to  add  their  residence  or  place  of  business,  or  to  add  the 
name  "  John  "  to  "  Eodgers  &  Sons,"  or  some  suflScient  distinction 
to  the  mark  on  their  cutlery,  to  remove  all  objection  to  the  use  of 
their  name  upon  their  manufactures. 

The  plaintiffs  did  not  consent  to  pay  the  costs  of  the  evidence, 
and  the  defendants  declined  the  terms  of  having  the  bill  dismissed 
against  them  without  costs. 

Order  that  the  plaintiffs'  bill  be  retained  for  a  year,  with  liberty 
to  the  plaintiffs  in  the  mean  time  to  proceed  at  law  touching  the 
matters  in  question  in  this  cause  as  they  may  be  advised,  but  in 
case  the  plaintiffs  shall  not  proceed  at  law,  and  proceed  to  trial, 
within  the  time  aforesaid,  the  plaintiffs'  bill  thenceforth  to  stand 
dismissed  out  of  this  Court  with  costs,  to  be  taxed  &c. ;  but  in  case 
the  plaintiffs  shall  proceed  at  law,  and  to  trial  as  aforesaid,  within 
the  time  aforesaid,  then  the  Court  doth  reserve  the  *consideration       [  'SSS  ] 

9—2 
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UoDOKBs      of  the  costs  of  this  suit,  and  all  further  directions,  until  after  such 
NowiLL.      trial  shall  be  had.    Liberty  to  apply. 


In  Michaelmas  Term,  1846,  the  plaintiffs  brought  an  action  on 
the  case  against  the  defendants.  The  declaration  stated,  in  sub- 
stance, the  business  carried  on  by  the  plaintiffs,  their  use  of  the 
mark  in  question  on  their  cutlery,  to  denote  that  it  was  of  their 
manufacture,  and  to  distinguish  it  from  that  of  others,  the  estima- 
tion in  which  the  cutlery  so  made  and  marked  by  them  was 
held,  and  that  the  plaintiffs  derived  great  gains  from  the  sale  of 
such  cutlery ;  and  it  alleged  that  the  defendants  did,  at  the  time 
therein  mentioned,  wrongfully,  knowingly,  and  fraudulently  pre- 
pare, manufacture,  and  make  for  sale,  and  cause  to  be  prepared, 
manufactured,  and  made  for  sale,  cutlery  as  alleged,  in  imitation  of 
that  prepared,  and  manufactured,  and  made  by  the  plaintiffs,  and 
mark  the  same  with  a  stamp  or  mark  (therein  described)  in  imita- 
tion of  the  stamp  or  mark  of  the  plaintiffs,  and  of  a  form,  letters, 
signification,  and  appearance  very  much  resembling  the  same, 
and  in  order  to  denote  that  the  said  cutlery  was  prepared,  manu- 
factured, and  made  by  the  plaintiffs  ;  and  that  the  defendants  did 
wrongfully  and  fraudulently  sell  or  cause  to  be  sold  for  their  own 
gain  the  said  cutlery,  under  the  false  colour  or  pretence  that  the 
same  was  cutlery  prepared  and  manufactured  by  the  plaintiffs,  to 
the  plaintiffs'  damage,  as  thereby  alleged. 

The  defendants  pleaded  to  the  action,  first.  Not  guilty ;  secondly, 
that  the  plaintiffs  were  not  cutlery  manufacturers,  &c.  as  alleged ; 
thirdly,  that  the  plaintiffs  were  not  accustomed  to  mark  their  said 
cutlery  with  the  stamp  or  mark  as  alleged ;  and  fourthly,  that  the 
said  cutlery  was  not-so  marked  by  the  plaintiffs  to  denote  that  it 
was  of  their  manufacture,  and  to  distinguish  it  from  that  of  others, 

as  alleged. 

*  ♦  *  «  ♦ 

1847.  The  cause  was  tried  in  Middlesex,  before  Mr.  Justice  Williams  (i) 

[I37  ]       *^^  *  special  jury,  on  the  21st  and  22nd  of  *June,  1847,  and  the 
[  •sss  ]      jury  found  a  verdict  for  the  plaintiffs. 

«  «  *  *  « 

Dec.  9.  On  the  case  coming  on  for  further  directions,  the  plaintiffs  asked 

r  ssTl       ^^  ^^^  injunction,  and  the  costs  of  the  suit :  the  defendants  resisted 
the  application  for  costs. 

(1)  The  learned  Judge,  in  directing      21,  22  (7  Beav.  88,  89),  -as  exprensing 
the  jury,  read  the  judgment  of  I*ord      the  law  applicable  to  the  case. 
Lai^udalE  in   Cwjt  v.  Day,  64  H.  R. 
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The  Vicb-Chancbllor  : 

The  plaintiffs  are  entitled  to  the  injunction.  I  think  they  are 
entitled  to  the  general  costs  of  the  action  at  law ;  the  costs  of  the 
evidence  in  equity  I  do  not  think  they  are  entitled  to.  It  appears 
to  me  those  were  costs  incurred  unnecessarily.  I  do  not  think  it  is 
absolutely  certain,  because  the  plaintiffs  have  succeeded  in  obtaining 
a  verdict  in  the  action,  that  there  may  not  have  been  a  partnership. 
But  it  appears  to  me  it  is  a  case  in  which  they  ought  not  to  have 
gone  into  evidence  in  equity.  I  cannot  lay  down  any  general  rule 
upon  the  matter.  Lord  Cottenham  has  said  that  the  strictly  proper 
course  is  for  parties  to  establish  their  case  by  evidence  before  they 
come  to  equity.  That  is  not  commonly  done.  The  common 
practice  is  to  apply  for  an  injunction  in  the  first  instance.  The 
moment  the  party  files  his  bill  he  may,  as  a  matter  of  course,  get 
the  right  to  try  the  action.     I  do  not  know  why  parties  do  not  do  so. 

Mr.  Malim  asked  that  the  costs  of  the  defendants'  motion  to 
discharge  the  order  for  setting  down  the  cause,  should  be  included 
in  the  general  costs. 

Mr.  Kenyan  Parker  said  the  order  was  irregular. 

The  Vicb-Chancellor  : 

No.     The  order  was  not  irregular.     I  satisfied  myself  by  inquiry 


BODOBRS 
V. 

No  WILL. 


at  the  time  that  there  was  no  irregularity, 
should  not  have  been  made. 


I  think  the  motion 


SIMMONS  V.   SIMMONS  (1). 

(6  Hare,  352-^60 ;  S.  C.  12  Jur.  8.) 

To  a  bill  by  a  husband,  claiming,  in  his  marital  right  against  his  wife 
and  the  trustees  of  their  marriage  settlement,  part  of  the  furniture  of  a 
house  which  was  let  furnished  at  an  entire  rent,  the  whole  of  which  had, 
from  the  time  of  the  marriage,  been  received  by  the  wife  for  her  separate 
use,  and  seeking  to  have  the  rent  apportioned ;  the  answer  of  the  wife  set 
up  a  parol  agreement,  by  the  husband,  made  before  the  marriage,  that  the 
wife  should  possess  the  furniture  in  question  for  her  separate  use,  although 
it  was  not  included  in  the  marriage  settlement :  Held,  that  the  plaintiff  had 
no  equity  to  sustain  a  suit  for  au  account  of  an  apportioned  part  of  the  past 
rents. 

That  the  plaintiff  had  no  equity  to  sustain  a  suit  for  the  apportionment  of 
the  rent  of  the  house  and  f  ui*niture,  in  respect  of  his  alleged  interest  in  the 
latter,  unless  it  appeared  that  he  was  by  some  reason  precluded  from 
bringing  his  action  at  law  to  recover  the  furniture  which  he  claimed ;  and 

(1)  In  re  Whitehead  (1885)  H  Q.  B.  D,  419,  54  L.  J.  Q.  B.  240,  52  U  T.  697. 


1847. 
Aiw.  6,  10. 

WiGBAM, 

V.-C. 

[852] 
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SiMUOKS  that  the  plaintiff  not  haying  shown  that  he  had  no  remedy  at  law,  the  bill 

r.  must  be  dismissed. 

BiHMOMS.  Although  a  parol  agreement,  before  marriage,  that  particular  chattels  of 

the  wife  shall  be  possessed  by  her  for  her  separate  use,  is  not  binding  upon 
the  husband ;  yet,  if  the  agreement  be  acted  upon  by  the  chattels  being 
placed  under  the  dominion  of  the  trustees,  and  treated  as  separate  property, 
the  agreement  may  be  made  effectual. 

Household  furniture  does  not  pass  under  the  description  of  *'  fixtures  and 
fittings-up." 

By  a  settlement  made  in  October,  1842,  prior  to  the  marriage  of 
the  plaintiff  and  the  defendant,  his  wife,  certain  property  belonging 
to  the  defendant,  consisting,  among  other  things,  of  a  leasehold 
house,  No.  8,  Wilton  Street,  Grosvenor  Place,  was  assigned  to 
trustees,  upon  trust  for  the  wife  for  her  life,  for  her  separate  use. 
The  description  of  the  property  comprehended  the  house  in  Wilton 
Street,  "  together  with  the  fixtures  and  fittings-up.**  The  house, 
either  prior  to  or  soon  after  the  execution  of  the  settlement,  was  in 
the  occupation  of  Mr.  Grieve,  a  tenant,  to  whom  it  was  let  furnished. 
Fart  of  the  furniture  in  the  house  had  been  provided  by  the  defen- 
dant Bogers,  one  of  the  trustees,  and  the  other  part  of  the  furniture 
was  the  subject  of  this  suit. 

The  house  in  Wilton  Street  was  let  furnished  at  the  rent  of  800/. 
a  year,  of  which  it  appeared  that  a  sum  of  40Z.  a  year  was,  under 
an  arrangement  to  which  all  parties  assented,  paid  to  Bogers  for 
the  use  of  the  furniture  which  he  had  provided,  and  the  remainder 
was  received  by  the  wife  with  the  consent  of  the  trustees  of  the 
settlement.  A  short  time  after  the  marriage  of  the  plaintiff  and 
defendant,  differences  arose  between  them,  and  a  separation  took 
[  •363  ]  place.  The  bill  was  filed  *in  March,  1846,  by  the  husband  against 
the  wife  and  the  trustees.  The  bill  alleged,  that,  besides  the 
''  fixtures  and  fittings-up  '*  mentioned  in  the  settlement,  the  furni- 
ture and  tenant's  fixtures  in  the  house  in  Wilton  Street  (other  than 
the  furniture  which  belonged  to  the  trustees)  were,  prior  to  the 
marriage,  the  property  of  the  wife,  and  that,  therefore,  they  became, 
upon  the  marriage,  the  property  of  the  plaintiff  in  his  marital  right. 
The  bill  alleged,  that,  by  reason  of  the  demise  of  the  house  and 
furniture  to  the  tenant  having  been  made  with  the  concurrence  of 
the  plaintiff,  and  at  one  entire  rent,  he  (the  plaintiff)  had  no  remedy 
at  law  to  recover  either  the  furniture  which  he  claimed,  or  any 
portion  of  the  rent  in  respect  thereof :  that  the  defendants,  the  wife 
and  trustees,  had  frequently  threatened  to  determine  the  tenancy 
under  which  the  property  was  occupied,  and  then  to  sell  the  furni- 
ture.    The  bill  prayed  a  declaration  by  the  Court  that  the  fixtures 
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and  furniture  referred  to  were  not  comprised  in  the  marriage  settle-  Simmons 
ment ;  that  the  plaintiff  was,  in  right  of  his  wife,  entitled  to  the  Simmons. 
same,  subject  to  the  demise  thereof  to  the  tenant ;  and  that  he  was 
entitled  to  a  proportionate  part  of  the  rent  in  respect  of  such  fixtures 
and  furniture :  and  the  bill  prayed  that  such  apportionment  might 
be  made  accordingly,  as  well  for  the  time  past  since  the  marriage, 
as  for  the  time  to  come ;  that  an  account  might  be  taken  of  the 
rent  which  had  accrued  in  respect  of  the  plaintiff's  portion  of  the 
furniture  and  fixtures,  and  the  amount  thereof  paid  to  the  plaintiff, 
and  that  such  apportioned  part  of  the  rent  might  be  paid  to  the 
plaintiff  for  the  future.  The  bill  also  prayed  an  injunction  to 
restrain  the  defendants  from  parting  with  the  furniture  and  fixtures 
in  question,  and  for  a  receiver. 

The  answer  of  the  wife  denied  that  there  were  any  *fixtures  in  [  *8M  ] 
the  house,  except  those  which  passed  by  the  settlement.  She 
admitted  that  certain  articles  of  furniture  in  the  house  were  not 
comprised  in  the  settlement ;  but  she  alleged  that,  upon  the  treaty 
for  the  marriage,  it  had  been  intended,  both  by  herself  and  the 
plaintiff,  that  the  whole  of  her  property,  including  the  articles  in 
question,  should  be  included  in  the  settlement :  that  these  articles 
were  inserted  in  the  draft ;  but  on  such  draft  being  produced  to  the 
plaintiff,  he  objected  to  the  length  of  the  schedules  on  the  ground 
of  expense :  that  the  plaintiff  then  promised  and  agreed  that,  if  the 
furniture  were  omitted  from  the  schedule,  she  (the  defendant)  should 
still  be  entitled  thereto,  for  her  separate  use,  and  that  the  articles 
were  struck  out  of  the  draft  settlement  upon  the  faith  of  such 
agreement.  The  defendant  further  stated,  that,  after  this  agree- 
ment had  been  made,  the  house  was  let,  together  with  the  fixtures, 
furniture,  and  effects,  at  an  entire  rent :  that  such  demise  was  made 
by  reason  of  the  defendant  being  entitled  for  her  separate  use,  as 
well  to  the  articles  in  question  as  to  the  house ;  and  that  the  plain- 
tiff, although  not  a  party  to,  yet  concurred  in,  and  consented  to  the 
demise.  The  defendant  said  that,  when  irritated  by  the  plaintiff, 
she  might  (though  she  had  no  recollection  thereof)  have  threatened 
to  sell  the  furniture  and  effects;  but  that  she  had  no  actual 
intention  of  so  doing.  The  trustees  denied  any  such  threat 
or  intention. 

The  result  of  the  evidence,  as  it  affected  the  decision  of  the  Court, 
is  stated  ii>  the  judgment. 

Mr.  Romilly  and  Mr.  E.  Montagu,  for  the  plaintiff. 
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Simmons  Mr.  Rolt  and  Mr.  Bichner,  for  the  defendant  the  wife : 

QiMMOKB.         The  right  asserted  by  the  bill  was  wholly  a  legal  right     *     ♦     ♦ 

[866] 

Mr.  Rojmlli/f  in  reply : 
*  *  The  settled  and  unsettled  property  were  let  together,  with 
[  866  J  the  consent  *of  the  plaintiff,  and  at  law  the  trustees  would  be 
regarded  as  the  agents  of  the  plaintiff  for  that  purpose,  which  would 
preclude  him  from  bringing  trover.  *  *  The  existing  disposition 
of  the  property  rendered  it  productive,  and  the  remedy  which  the 
plaintiff  asked  was  the  apportionment  and  not  the  destruction  of  the 
profit.     *     *     * 

Mr.  Malim  and  Mr.  Barber  appeared  for  the  other  parties. 

Not.  10.  The  Yice-Ghancellob  (after  stating  the  allegations  of  the  bill,  and 
the  defence  raised  by  the  answer,  with  respect  to  the  parol 
agreement) : 

The  defendant  Mrs.  Simmons  says  that  the  demise  of  the  house, 
together  with  the  fixtures,  furniture,  and  effects,  was  made  at  one 
entire  rent,  with  the  concurrence  and  consent  of  the  plaintiff,  though 
he  was  not  a  party  thereto.  This  is  not  denied,  and  the  evidence 
shows  that  the  trustees  acted  upon  the  supposition  that  the  furni- 
ture and  effects  were  the  property  of  the  wife,  and  authorised  her 
[  •367  ]  to  receive  the  whole  of  the  rent.  *The  deposition  of  the  daughter 
of  Mrs.  Simmons,  to  the  extent  to  whicb  it  goes,  proves  that  some- 
thing of  that  which  is  alleged  by  the  answer  did  take  place  with 
respect  to  the  household  furniture  and  effects.  It  does  not,  how- 
ever, appear,  either  upon  the  pleadings  or  from  the  evidence,  what 
was  the  nature  of  the  demise.  No  instrument  or  evidence  upon 
that  point  has  been  produced. 

I  stated,  at  the  conclusion  of  the  argument,  that  no  case  was 
made  for  the  interference  of  the  Court  simply  in  order  to  protect 
the  property.  The  defendants  deny  any  intention  to  convert  the 
property.  I  expressed  an  opinion  also,  and  to  that  opinion  I  still 
adhere,  that,  upon  the  fact  that  the  husband  authorised  the  letting, 
and  allowed  the  wife  to  receive  the  rents,  it  was  impossible  to 
charge  or  have  an  account  against  the  wife  in  respect  of  the  past 
rents  at  the  time  the  bill  was  filed.  The  question  then  remains, 
whether  the  plaintiff  is  not  entitled  to  have  an  apportionment  of 
the  rent  in  respect  of  the  furniture  and  effects  which  he  claims.  It 
was  argued  that  the  whole  of  the  furniture  and  effects  is,  in  fact. 
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comprised  within  the  express  words  of  the  settlement;    bat  it      simmohs 
appears  to  me  to  be  clear  that  the  furniture  and  effects  (if  any)     qiuuo^s 
comprised  in  the  lease  to  Mr.  Grieve  were  not  comprised  in  the 
marriage  settlement  under  the  words  '' fixtures  and  fittings-up." 
Those  words  do  not  naturally  include  household  furniture  and 
effects ;  and,  in  fact,  the  case  upon  the  pleadings  is,  not  that  tlie 
furniture  and  effects  were  comprised  in,  but  that  they  were  pur- 
posely omitted  from  the  settlement  to  save  expense.    Whether  the 
marriage  settlement  included  all  the  fixtures  in  the  house  which 
were  comprised  in  the  demise  to  Grieve,  is  a  point  as  to  which  I 
had  not  then,  as  I  have  not  now,  information  whereupon  I  could 
safely  form  a  conclusive  opinion,  although   it  ^appears  to  me  it       [  *368  ] 
would  be  difficult  to  exclude  any  fixtures  or  fittings-up. 

In  this  state  of  the  case,  the  utmost  the  plaintiff  could  ask  of  the 
Court  would  be  an  inquiry  what  fixtures  (if  any)  other  than  those 
comprised  in  the  marriage  settlement,  and  what  household  furniture 
and  effects,  were  comprised  in  the  lease  to  Grieve,  and  what  parts 
of  such  furniture  and  effects  were  the  property  of  the  lady  at  the 
time  of  the  marriage,  and  what  parts  thereof  belong  to  Sogers ;  and 
in  addition  to  this,  an  inquiry  as  to  the  furniture  said  to  have  been 
since  added  by  the  defendant  by  way  of  substitution  for  furniture 
worn  out,  might  be  necessary  for  her  benefit. 

But  the  first  question  is,  has  the  plaintiff  laid  a  foundation  for 
such  an  inqairy  ?  I  agree  with  the  plaintiff's  argument,  that  the 
fixtures  (if  any),  and  the  household  furniture  and  effects  claimed  by 
him,  would,  by  the  marriage,  according  to  his  representation,  have 
become  his  property,  jure  mariti^  if  nothing  had  occurred  to  alter 
such  right.  And  1  have  not  heard  any  argument  on  the  part  of 
the  wife  to  satisfy  me  that  the  parol  agreement  alleged  by  her 
answer  to  have  been  come  to  between  her  and  the  plaintiff  before 
the  marriage,  relating  to  the  same  fixtures,  furniture,  and  effects, 
would  (if  nothing  more  had  passed)  have  enabled  her  successfully 
to  have  claimed  the  same  in  the  hands  of  the  plaintiff.  But  if  the 
plaintiff  (assuming  that  the  marriage  alone  would  have  given  him 
the  property  in  dispute)  did,  as  the  answer  of  the  wife  suggests, 
come  to  such  agreement  with  her  as  she  alleges,  and  did,  in  pur- 
suance of  such  agreement,  authorise  the  trustees  of  the  settlement 
to  deal  with  the  articles  which  were  the  subject  of  it  as  her  property, 
by  demising  it  with  the  house  at  an  entire  rent,  and  paying  such 
rent  to  her,  and  if  the  ^trustees  have  acted  upon  that  authority,  it  [  *3ii9  ] 
by  no  means  follows  from  the  rights  given  to  the  plaintiff  by  the 
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Simmons  marriage  alone,  that  he  can  disturb  the  arrangement  which  he  thus 
SiMMOMB.  sanctioned,  at  all  events  during  the  demise.  Admitting  that  the 
parol  agreement  would  not  be  binding,  yet  if  the  parties  voluntarily 
place  the  property  under  the  dominion  of  the  trustees  as  part  of  the 
property  subject  to  the  trust,  the  case  is  very  different  from  that  of 
an  agreement  which  had  never  been  acted  upon.  If,  as  stated  at 
the  Bar,  the  demise  originally  sanctioned  by  the  plaintiff  has 
expired,  and  the  tenant  now  holds  under  a  new  demise  not 
sanctioned  by  the  plaintiff,  and  by  which  he  is  not  bound,  I  do  not 
know  what  there  is  necessarily  to  prevent  the  plaintiff  from  trying 
his  right  to  the  fixtures,  household  furniture,  and  effects  in  dispute 
by  an  action  at  law. 

It  is  not,  however,  necessary,  nor  do  I  mean  to  give  any  opinion 
as  to  what  the  state  of  the  case  is ;  the  question  which  I  have  to 
consider  is  this — what  is  the  case  alleged  and  proved  by  the 
plaintiff?  The  least  that  he  should  have  proved,  in  order  to 
entitle  himself  to  the  inquiry  I  have  suggested,  is  that  there  was 
property  of  his  wife,  at  the  time  of  the  marriage,  not  included  in 
the  marriage  settlement,  and  that  such  property  is  so  circumstanced 
that  he  cannot  recover  it  at  law.  Now  the  only  attempt  the  plaintiff 
has  made  to  give  evidence  of  his  claim  has  been  by  reading  a 
passage  from  the  answer  of  a  married  woman,  which  passage,  (if  it 
be  evidence  against  the  married  woman),  so  far  from  giving  him  a 
prima  facie  case  for  the  relief  he  asks,  is  consistent  with  the  sup- 
position that  the  plaintiff  has  his  remedy  at  law,  unless,  indeed,  he 
has  parted  with  it  in  the  way  suggested  by  the  answer,  by  autho- 
rising the  trustees  to  deal  with  the  property  he  claims  as  the 
[  •360]  property  of  Mrs.  Glenton.  *The  inquiry,  therefore,  which  he  must 
now  ask  of  the  Court  is,  not  the  simple  inquiry  which  I  first 
suggested,  but  a  preliminary  inquiry  to  show  whether  he  is  entitled 
to  that  simple  inquiry. 

Looking  at  the  answer  of  the  wife,  and  the  evidence  read  on  her 
behalf,  and  the  absence  of  evidence  on  the  part  of  the  plaintiff,  it 
appears  to  me  that  this  is  a  case  in  which  I  am  not  called  upon  to 
give  the  plaintiff  any  relief  to  which  he  has  not  strictly  entitled 
himself  by  the  facts  he  has  alleged  and  proved.  I  make  no  doubt 
that,  as  in  the  case  of  Marten  v.  Wichelo  (i),  the  question  whether 
the  Court  should  leave  a  party  strictly  to  the  case  he  has  put  upon 
the  pleadings,  or  enable  him  by  inquiries,  or  by  the  admission  of 
the  defendant  to  prove  the  case,  is  one  on  which  the  discretion  of 

(1)  Cr.  &  Ph.  257. 


VOL.  LXXYII.] 


1847.     CH.     6  HARE,  360. 


189 


the  Court  should,  in  a  great  degree,  be  governed  by  its  view  of  the 
fairness  or  moral  propriety  of  the  suit. 

I  think  the  plaintiff  has  not  made  out  a  case  entitling  him  to 
relief,  and  that  his  bill  must,  therefore,  be  dismissed  with  costs. 
This  decree  is  to  be  without  prejudice  to  any  claim  he  may  think 
fit  to  make  in  any  other  suit  or  proceeding. 


Simmons 
Simmons. 


WILSON  V.   SHORT. 

(6  Hare,  366—385 ;  S.  C.  17  L.  J.  Oh.  289;  12  Jur.  301.) 

Brokers,  in  the  city  of  London,  being  directed  to  purchase  iron,  delivered 
to  the  bayer  bought  notes,  purporting  to  be  notes  of  the  contract  for  the 
iron,  not  disclosing  the  name  of  the  seller,  the  brokers  guaranteeing  the 
performance  of  the  contract ;  and  the  buyer  paid  the  brokers  their  commis- 
sion, together  with  a  deposit  in  part  payment  of  the  price  of  the  iron.  The 
buyer  afterwards  discovered  that  there  was  no  principal  seller  of  the  iron, 
other  than  one  of  the  firm  of  brokers,  who  intended  himself  to  perform  the 
contract ;  and  upon  a  bill  filed  by  parties  from  whom  the  buyer  of  the  iron 
had  obtained  money  on  the  security  of  the  contracts,  the  deposits  were 
ordered  to  be  repaid,  with  interest. 

If  in  such  a  case  the  plaintiffs  had,  before  the  bill  was  filed,  abandoned 
all  interest  in  the  contracts  for  the  iron,  they  could  not  afterwards  sue  for 
the  recovery  of  the  deposits ;  but  the  cancellation  of  certain  letters  which 
gave  the  plaintiffs  an  interest  in  the  contract  as  against  the  brokerei,  the 
plaintiffs  being  at  the  time  of  such  cancellation  ignorant,  and  the  brokers 
knowing  the  truth  of  the  case,  does  not  in  equity  protect  the  brokers  from 
the  claim  of  the  plaintiffs  for  the  recovery  of  the  deposits. 

Though  the  Court  will  not  enforce  a  contract  for  the  purchase  of  a 
litigated  right,  yet  if  a  lawful  contract  for  the  purchase  of  an  undisputed 
right  be  made,  and  the  necessity  for  litigation  as  against  third  persons  arise 
out  of  circumstances  afterwards  discovered,  the  purchaser  or  assignee  ia  not 
precluded  from  suing  upon  his  contract.  It  is  not  champerty  where  the 
right  purchased  was  originally  clear,  but  the  litigation  is  the  result  of 
circumstances  subsequently  arising  or  subsequently  known. 

If  the  plaintiffs  had  known  that  the  brokers  were  also  the  sellers  of  the 
iron,  or  if  the  plaintiffs  were  otherwise  not  deceived  by  their  representa- 
tions, they  would  not  have  been  entitled  to  relief  in  equity. 

Knowledge  by  the  buyer  of  the  fact  that  there  was  not  any  seller  of  the 
iron  other  than  the  brokers,  would  not  affect  parties  advancing  money  to 
the  buyer  on  the  faith  of  representations  made  to  them  by  the  brokers,  that 
the  contract  was  regular  and  valid,  ^or  deprive  such  parties  of  their  right 
of  rescinding  the  transaction  and  recovering  payments  which  had  been  made. 

There  is  a  remedy  in  equity  as  well  as  at  law,  by  a  principal  against  his 
broker  or  agent,  to  recover  a  sum  of  money  paid  to  the  broker  on  his  untrue 
representation,  that  he  had  entered  into  a  conti*act  for  his  principal,  which 
alleged  contract  had  in  fact  no  existence. 

The  defendants  Short  and  Mahony,  who  were  brokers  in  the  city 
of  London,  were,  as  such  brokers,  directed  by  *the  defendant  Bright 
to  purchase  iron  on  his  account,  and,  pursuant  to  such  direction. 


1847. 

Nov,  4,  5,  6. 

1848. 

Jan.  IS. 

WlORAM, 
V.-C. 

[866] 


[  *367  ] 
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wiLsoK  they  delivered  to  him  bought  notes  to  the  effect  that  certain  con- 
Shokt.  tracts  for  iron  had  been  made,  and  he  thereupon  paid  the  brokers 
sums  of  money  as  deposits  in  part  payment  of  the  purchase-money, 
together  with  their  brokerage,  the  brokers  not  disclosing  the  name 
of  the  seller,  but  guaranteeing  the  performance  of  the  contract.  It 
was  afterwards  discovered  that  there  was  in  fact  no  seller  of  the 
iron,  other  than  the  brokers  themselves ;  and  the  suit  was  brought 
by  third  persons,  who  had  advanced  money  to  the  buyer  on  the 
security  of  the  contract,  against  the  brokers  and  the  buyer,  to 
recover  from  the  brokers  the  amount  of  the  deposits  and  interest. 
The  defence  was,  first,  on  the  question  of  fact,  whether  the  plaintiffs 
did  not  know,  when  they  lent  their  money,  that  the  brokers  were 
themselves  the  sellers  of  the  iron ;  or,  if  not,  whether  the  purchaser 
was  not  aware  of  that  fact,  assuming  (which  was  denied)  that  the 
legal  result  of  the  purchaser's  knowledge  would  be  to  affect  the 
plaintiffs  constructively  with  the  same  knowledge.  If  the  defendants, 
the  brokers,  failed  on  the  questions  of  fact,  they  then  insisted,  first, 
that  before  the  bill  was  filed  the  plaintiffs  had  entered  into  a  new 
agreement,  by  which  they  gave  up  all  interest  in  the  contract  in 
question ;  or,  if  not,  secondly,  that,  although  the  purchaser  might 
assign  to  the  plaintiffs  the  benefit  of  the  contract,  he  could  not 
assign  a  right  to  rescind  or  defeat  the  contract,  or  a  right  to  recover 
from  the  brokers  the  deposit  on  the  ground  of  fraud ;  thirdly,  that, 
if  the  right  might  be  assigned,  there  was  no  ground  for  the  suit 
in  equity,  unless  some  impediment  was  shown  to  exist,  which 
prevented  the  plaintiffs  from  bringing  an  action  at  law. 
The  effect  of  the  evidence  on  the  questions  of  fact  is  stated  in  the 
[*868]  judgment  more  succinctly  than  it  could,  be  *given  in  a  form 
detached  from  the  decision  of  the  points  of  law. 

Mr.  Romilly^  Mr.  Bacon,  and  Mr.  Hare,  for  the  plaintiffs : 

On  the  principal  question,  the  liability  of  the  defendants  the 
brokers  to  refund  the  deposits  on  pretended  contracts  in  which  they 
were,  without  the  knowledge  of  the  other  party,  both  principals  and 
agents,  [they  cited  Gillett  v.  Pepperconie  (i)  and  other  cases]. 

Mr.  Roll  and  Mr.  Cole,  for  the  defendants  Short  and  Mahony, 
cited  Prosser  v.  Ednwnds  (2)  in  support  of  the  argument  that  the 
right  to  sue  for  the  recovery  of  the  deposits  could  not  be 
assigned.     ♦     ♦     * 

(1)  02  E.  ii.  as  (3  Beav.  78,  S3).  (2;  41  lU  B.  322  (i  Y.  &  0  481). 
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Mr.  Morris,  for  the  defendant  Bright.  Wilson 

"Shobt. 
The  Vicb-Chancbllob  :  [  369  ] 

On  the  18th  March,  1845,  the  plain tiflfs,  Wilson  and  Craven,  lent 
the  defendant  Bright  2,000i. ;  and,  to  secure  the  repayment  of  this 
loan  with  interest,  Bright  assigned  to  the  plaintiffs  three  contracts 
he  had  made  for  the  purchase  of  iron.  One  of  those  contracts  was 
made  with  persons  trading  under  the  firm  of  Eobertson  &  Co.,  and 
is  not  involved  in  the  question  in  the  cause.  The  remaining  two 
contracts  were,  in  some  sense  and  for  some  purposes,  made  between 
the  defendant  Bright  and  the  defendants  Short  and  Mahony.  In 
fact,  Short  and  Mahony  say,  that  those  two  contracts  were  made 
with  them  to  all  intents  and  purposes,  and  that  they  have  always 
been  ready  and  willing  to  complete  the  same  by  delivering  to  Bright, 
or  to  whom  he  shall  appoint,  the  iron  they  agreed  (as  they  say)  to 
sell  to  Bright,  subject,  as  they  contend,  to  an  option  on  their  part 
to  have  it  declared  that  Bright  forfeited  his  right  to  the  performance 
of  the  contract.  But  the  object  of  the  present  suit  is  not  to  enforce 
the  contracts  in  question,  or  either  of  them,  but  to  rescind  both, 
and  recover  back  payments  made  by  Bright  under  the  name  of 
deposits ;  and  the  question  is,  whether  the  plaintiffs  are  entitled  to 
such  relief. 

The  case  I  have  to  try  is  this :  the  defendants  Short  and  Mahony 
were,  at  the  time  of  the  transactions  which  resulted  in  the  suit, 
partners  as  brokers  in  the  city  of  London,  and  were  employed  in 
that  character  by  the  third  defendant  Bright  in  divers  speculations 
in  iron  in  which  he  was  concerned. 

Early  in  February,  1845,  Short  and  Mahony  purchased  for  and 
by  order  of  Bright  600  tons  of  Scotch  pig  iron,  upon  which  260Z. 
was  paid  as  a  deposit,  according  to  *the  allegations  in  the  bill,  to  [  •370  J 
be  handed  by  the  brokers  to  the  seller ;  and  Bright,  according  to 
the  bill,  paid  the  brokers  their  commission  and  brokerage  in  respect 
of  that  purchase. 

On  the  14th  February,  1845,  Bright  directed  Short  and  Mahony 
to  buy  for  him  1,000  tons  of  iron ;  and,  accordingly.  Short  and 
Mahony  delivered  to  Bright  a  bought  note  in  these  words : 

"  No.  4,791.  "  London,  14th  February,  1845. 

'*  Bought  for  John  Bright,  Esq.,  1,000  tons  Scotch  pig  iron,  at 
4/.  5«.  per  ton,  delivered  at  Glasgow,  cash  without  discount  on 
delivery  of  each  parcel.     Prompt,  six  months,  adding  legal  interest, 
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Wilson      at  5/.  per  cent,  per  annum,  from  the  9th  day  of  June  next.    Deposit 
Short.       500Z.   in  cash,   forthwith   to  be  paid  by  the  buyer.      Short  and 
Mahony  J  per  cent,  brokerage. 

(Signed)        "  Short  and  Mahony." 

On  the  11th  of  March  following,  Bright  authorised  Short  and 
Mahony  to  purchase  for  him  a  further  quantity  of  2,000  tons  of 
iron,  and  on  the  same  day  Short  and  Mahony  delivered  to  Bright  a 
bought  note  of  the  purchase,  as  follows : 

''  No.  4,842.  "  London,  11th  March,  1845. 

"  Bought  for  account  of  John  Bright,  Esq.,  2,000  tons  of  Scotch 
pig  iron  at  61  10«.  per  ton,  free  on  board  at  Glasgow,  net  cash 
without  discount.  Deposit  of  11.  per  ton  to  be  paid  forthwith. 
Prompt  on  1,000  tons,  30th  June ;  ditto  on  1,000,  31st  July.  Short 
and  Mahony  brokerage  ^  per  cent. 

(Signed)        "  Short  and  Mahony." 

The  contracts  of  the  14th  February  and  11th  March,  1845,  are 
[  *37i  ]  the  two  contracts  respecting  which  the  questions  *in  this  cause  have 
arisen.  It  will  be  observed  that  in  neither  of  the  bought  notes  is 
the  name  of  the  seller  or  alleged  seller  disclosed.  However,  Bright 
paid  to  Short  and  Mahony  5001.  by  way  of  deposit  under  the  con- 
tract of  the  14th  February,  1845,  and  2,000/.  under  that  of  the 
11th  March,  1845,  and  also  their  brokerage  in  respect  of  both 
contracts.  At  the  time  of  the  plaintiffs*  loan  to  Bright,  Mr.  Barrett, 
a  witness  for  the  plaintiffs  in  the  cause,  was  Bright's  solicitor,  and 
he  is  a  witness  for  the  plaintiffs  in  the  cause.  I  may  observe  in 
passing,  that  when  the  case  was  opened  an  objection  was  taken 
that  Barrett  ought  to  be  a  party  in  the  cause.  This  objection  I 
had  no  hesitation  in  overruling,  but  I  reserved  the  question  whether 
it  might  not  be  proper  to  ascertain  by  inquiry  whether  Barrett  had 
not  a  direct  interest  in  the  plaintiffs'  success  in  the  suit;  for, 
although  such  interest  would  not,  as  the  law  now  is,  disqualify  him 
as  a  witness,  it  might  affect  the  credit  due  to  his  testimony.  I  am, 
however,  quite  satisfied  that  the  conclusion  to  which  I  have  come 
does  not  require  that  I  should  take  any  such  precaution.     . 

Before  the  plaintiffs  actually  advanced  their  money  to  Bright, 
they  required  Barrett  to  ascertain  by  inquiry  from  Short  and 
Mahony,  whether  they,  the  plaintiffs,  might  safely  rely  upon  the 
due  performance  of  the  contracts.  This  Barrett  did,  and  obtained 
from  Short  and  Mahony  an  account  of  their  brokerage  in  respect  of 
both  contracts,  and  a  receipt  for  76{.  5«.,  the  amount  of  such 
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brokerage ;   and  Short  and  Mahony  also  wrote  upon  each  of  the      Wilson 
bought  notes,  above  their  signatures,  the  following  words :  "  In       short. 
consideration  of  our  brokerage  of  J  per  cent.,   which   we  have 
received,  we  hereby  guarantee  the  due  fulfilment  of  this  contract 
on  '  the  part  of  the  sellers.' "  Bright  further  gave  to  the  plaintiffs  a 
letter,  as  follows : 

"  London,  18th  March,  1845.  [  S72  ] 

"  Mr.  John  Craven,  Mr.  Wilson. 

"  Sirs, — I  hereby  beg  to  hand  you  three  contracts  for  the 
purchase  of  500,  1,000,  and  2,000  tons  of  Scotch  pig  iron,  at  75«., 
66s.,  and  110«.  respectively,  net  cash,  free  on  board  at  Glasgow, 
deliverable  as  follows  :  The  first  parcel  of  500  tons  to  be  delivered 
as  the  buyer  may  require,  during  six  months  from  the  8th  February 
last,  but  not  more  than  250  tons  in  any  one  month.  The  second 
parcel  of  1,000  tons  at  six  months  from  the  14th  February  last, 
adding  legal  interest  at  51,  per  cent,  per  annum  from  the  9th  June 
next.  The  third  parcel  of  2,000  tons  to  be  delivered,  1,000  tons  on 
the  30th  June  next,  and  the  remaining  1,000  on  the  31st  July  next. 
Upon  these  three  parcels  I  have  paid  deposits  to  the  amount  of 
250Z.,  5001.,  and  2,000i.  respectively,  the  receipts  for  which  and  the 
receipt  for  the  payment  of  the  brokerage  are  herewith  handed  to 
you.  The  first  parcel  has  been  purchased  from  Messrs.  James 
Bobertson  &  Go. ;  the  last  have  been  guaranteed  the  due  fulfilment 
of  by  Messrs.  Short  and  Mahony,  which  is  likewise  handed  over  to 
3'ou.  Now  in  consideration  of  2,000Z.  this  day  advanced  by  you  to 
me  on  the  security  of  the  said  three  contracts  and  the  several 
deposits  paid  in  respect  of  the  same,  I  hereby  hand  over  and 
transfer  to  you  all  benefit  and  advantage  to  be  derived  from  the 
said  contracts  and  each  and  every  of  them,  for  and  as  a  security 
for  the  repayment  of  the  said  sum  of  2,000Z.,  and  a  bonus  of  2001. 
thereon.  And  I  hereby  authorise  and  empower  you,  in  case  I  do 
not  pay  the  amount  of  the  several  prompts  as  they  become  due,  or 
otherwise  arrange  the  said  prompts  to  your  satisfaction  ten  days 
previously  to  the  respective  prompt  day,  then  on  such  tenth  day 
previously  to  such  prompt  day  accruing  as  aforesaid  to  make  sale 
and  dispose  of  the  said  three  parcels  of  iron  at  the  best  price  that 
you  can  obtain,  either  by  public  sale  or  by  private  contract  on  *or  [  •873  ] 
after  that  day,  without  any  further  authority  from  me  in  respect 
thereof,  and  out  of  the  net  proceeds  arising  therefrom,  first  to  repay 
yourself  the  said  sum  of  2,000Z.  and  200{.  respectively,  and  all 
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WiLBOH      expenses  attending  such  sale  or  sales,  and  then  to  hand  over  the 
Short.       surplus  to  me. 

"  I  am,  Ac,  "  John  Bright." 

Bright  also  delivered  to  the  plaintififs  the  following  letter 
addressed  to  Short  and  Mahony: 

'*  London,  18th  March,  1846. 

"  Gentlbmbn, — I  beg  to  inform  you  that  I  have  this  day  transferred 
to  Mr.  John  Craven  and  Mr.  William  Wilson  (the  bearers  hereof) 
my  contracts  for  1,000  and  2,000  tons  of  Scotch  pig  iron  purchased 
by  me  through  you,  dated  the  14th  February  and  11th  March  last, 
together  with  all  benefit  to  be  derived  therefrom,  and  from  the 
deposits  of  500Z.  and  2,0002.  paid  by  me  in  respect  thereof ;  and  I 
hereby  request  that  you  will  hold  the  same  and  the  said  deposits  on 
their  account. 

"  I  am,  &c.,  "  John  Bright." 

"Newman's  Court,  Cornhill. 

On   the  same  day  the  plaintiffs  delivered  the  last    letter  to 

Short    and    Mahony,    inclosed    in    the    following    letter    from 

themselves : 

''London,  18th  March,  1845. 

"  Gentlemen, — We  beg  to  inclose  a  letter  of  this  date  from 

Mr.  John  Bright,  and  shall  feel  obliged  by  your  acknowledging 

the  receipt  thereof,  and  that  you  hold  the  1,000  and  2,000  tons 

of  iron   and   deposits  of  500/.  and  2,000Z.   respectively  on  our 

account. 

"  We  are,  &c., 

**  John  Craven,  William  Wilson." 

Short  and  Mahony  thereupon  wrote  to  the  plaintiffs  as  follows  : 

[  S74  ]  "  London,  18th  March,  1845. 

**  Mr.  John  Craven,  Mr.  William  Wilson. 

**  Gentlemen, — We  beg  to  acknowledge  the  receipt  of  your  letter 

of  this  date,  inclosing  one  from  Mr.  John  Bright  also  dated  to-da}' ; 

and  in  reply  thereto  beg  to  say,  that  on  behalf  of  the  seller  of  1,000 

and   2,000   tons   of   iron,   and   the  deposit  of  50GZ.   and   2,00W. 

respectively  therein  referred  to,  we  hold  the  same  to  your  order  in 

compliance  therewith. 

*'  We  are,  &c., 

"  Short  and  Mahony." 

Immediately  after  the  loan  by  the  plaintiffs  to  Bright,  a  fall  took 
place  in  the  price  of  iron,  and  a  diflSculty  arose  in  providing  money 
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for  payments  of  prompts  or  balance  of  the  purchase-money.    In       Wilsoh 

consequence  of  this,  a  meeting  took  place  on  the  6th  June,  1845,  at       sho'ut. 

the  office  of  Short  and  Mahony,  at  which  meeting  were  present 

the  plaintiflfs,  Bright,  Short  and  Mahony,  and  Barrett.      It  is  not 

in  dispute  that  at  that  meeting  the  plaintiffs  agreed  that  the  letter 

of  the  18th  March,  1845,  written  by  them  to  Short  and  Mahony, 

and  the  letter  of  the  same  date  from  Short  and  Mahony  to  the 

plaintiffs,  should  be  cancelled,  and  that  this  in  substance  and  effect 

was  done.     One  of  the  questions  in  dispute  in  the  suit,  however,  is 

as  to  the  intention  and  effect  of  that  transaction.     The  plaintiffs 

insisted  that  the  intention  and  effect  of  the  transaction  was  only  to 

give  Short  and  Mahony  or  any  other  person  paying  the  prompts, 

priority  over  the  plaintiffs,  in  respect  of  the  prompts  to  be  paid, 

and  to  leave  the  contracts    as   between   themselves   and   Bright 

untouched.     Short  and  Mahony,  on  the  other  hand,  contend  that 

the  intention  and  effect  of  the  transaction  was  to  put  an  end  to  the 

plaintiffs'  interest  in  the  iron  altogether.     Upon  this  controversy  I 

shall  presently  state  my  opinion. 

Now  the  truth  is,  that  in  neither  of  the  contracts  in  'question  [  •876  ] 
was  there  any  real  seller ;  and  so  far  as  the  bought  notes,  or  any 
other  acts  or  statements  of  Short  and  Mahony,  may  have  repre- 
sented that  there  was  a  real  seller,  such  representation  was  not  in 
accordance  with  the  facts,  and  was,  in  the  contemplation  of  this 
Court,  and  I  apprehend  of  a  court  of  law  also,  a  fraud  upon  Bright, 
unless  it  could  be  shown  that  Bright  knew  the  truth  and  was  not 
deceived  by  the  representation.  In  fact,  in  both  contracts  Short 
and  Mahony  intended  that  Short,  or  the  firm  of  Short  and  Mahony, 
should  supply  the  iron  to  be  delivered  to  Bright  under  the  contracts. 
This  fact  was  communicated  to  the  plaintiffs  soon  after  the  meeting 
of  the  6th  of  June.  The  price  of  iron  continued  to  fall ;  and  the 
bill  was  filed  on  the  21st  of  October  following,  to  recover  the  5001. 
and  2,000Z.  and  interest  from  Short  and  Mahony,  and  the  excess  of 
the  plaintiffs'  debt  (if  any)  from  Bright. 

The  case  made  by  the  defendants  (generally  stated)  was  this, — 
that  Bright  was  a  speculator  in  iron,  but  not  a  person  in  credit  in 
the  city  of  London  sufficient  to  enable  him  to  carry  on  his  opera- 
tions on  a  scale  large  enough  to  satisfy  him  ;  and  that  Short,  being 
a  friend  of  Bright  and  desirous  to  assist  him,  did  occasionally, 
for  himself  and  his  firm,  consent  to  undertake  the  fulfilment  of 
contracts  for  the  sale  of  iron  to  him,  in  which  transactions  it  was 
well  understood,  between  Bright  and  Short  and  Mahony,  that  there 
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Wilson      were  no  real  Bellers,  other  than  Short  and  Mahony ;  but  inasmuch 

Short.  ^^  Short  and  Mahony  were  city  brokers,  it  was  necessary,  in  point 
of  form,  to  represent  on  the  face  of  the  bought  notes  that  there 
were  sellers  other  than  themselves.  The  answer  of  Short  and 
Mahony  suggests  that  the  contracts  of  February  and  March,  1845, 
were  of  this  character,  and  that  Bright  and  the  plaintiffs  so  under- 
stood it.    Bright,  however,  by  his  answer,  alleges  that  he  and  the 

[  *876  ]  ^plaintiffs  all  acted  in  the  belief  that  there  was  a  bond  fide  seller, 
and  that  Short  and  Mahony  had  only  acted  in  their  capacity  of, 
and  according  to  their  duty  as,  brokers  in  the  transaction. 

If  this  were  a  bill  to  enforce  the  contracts,  and  the  only  question 
I  had  to  decide  was,  what  are  the  rights  of  the  plaintiffs  as  against 
both  Bright  and  Short  and  Mahony,  so  far  as  those  rights  are 
evidenced  by  the  bought  notes  of  the  14th  February,  1845,  and  the 
11th  March,  1845,  the  accounts  of  and  receipts  for  the  brokerage, 
the  guarantee  given  by  Short  and  Mahony,  the  letters  of  the 
18th  March,  and  Bright's  security  to  the  plaintiffs,  coupled  with 
the  undisputed  fact  that  there  was  no  real  seller — if  this  were  the 
only  case  before  me,  no  difficulty  could,  I  think,  exist  in  making  a 
decision  in  the  plaintiffs'  favour.  I  shall  assume  this,. and  confine 
my  observations  to  the  points  which  were  made  by  way  of  answer 
to  that  piiifvd  facie  case. 

The  first  point  I  shall  consider  is  that  which,  if  established, 
would  displace  the  plaintiffs'  claim  altogether ;  namely,  that  tlie 
plaintiffs,  before  they  advanced  their  money  to  Bright,  had  distinct 
notice  that  the  only  person  liable  to  Bright  for  the  performance  and 
fulfilment  of  the  contracts  in  question  was  the  defendant  Short,  or 
his  firm  of  Short  and  Mahony,  that  there  was  no  third  person  who 
had  become  responsible  to  him  (Bright)  for  the  sale  of  the  iron,  and 
that  the  sums  paid  in  respect  of  the  deposits  for  the  iron,  comprised 
in  the  same  two  contracts,  were  in  the  hands  of  Short  and  Mahony, 
which  the  defendants  say  would  not  have  been  the  case  if  the  sellers 
had  been  third  parties.  The  onus  of  proving  this  is  clearly  on  the 
defendants  Short  and  Mahony.  The  bought  notes,  according  to 
their  natural  import,  represent  that  there  were  sellers  of  the  iron 

[  ♦877  ]  other  than  ♦Short  and  Mahony.  The  account  rendered  by  Short 
and  Mahony  of  their  brokerage  charges  on  the  two  contracts  in 
question,  and  their  receipt  for  the  same,  represent  the  same  thing  ; 
so  does  the  guarantee ;  so  also  do  the  letters  of  the  18th  March ; 
and  I  can  discover  nothing  in  evidence  in  this  cause  sufficient  to 
countervail  the  plain  effect  of  this  documentary  evidence,  as  between 
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the  plaintiffs  and  Short  and  Mahony.  Where,  indeed,  A.  sells  to  Wilson 
B.  property  which  belongs  to  C,  it  may  be  right,  as  between  B.  shokt. 
and  C,  to  hold  that  any  general  representation  made  to  B.,  which 
would  have  put  a  cautious  man  upon  an  inquiry,  which,  if  duly 
prosecuted,  would  have  led  B.  to  a  knowledge  of  G.'s  rights,  shall 
be  treated  as  equivalent  to  actual  notice  to  B.  of  those  rights.  But 
where  A.,  dealing  with  B.,  makes  a  particular  and  distinct  repre- 
sentation, material  to  the  interests  of  B.,  I  cannot  admit  that  A. 
has  a  right  to  say  to  B.,  that  he,  B.,  should  have  doubted  A.'s  word, 
by  reason  of  any  general  statement  made  by  A.,  in  which  a  cautious 
man  might  possibly  have  detected  an  inconsistency  with  the 
particular  and  distinct  representation.  The  suggestion  in  the 
answer  of  Short  and  Mahony  is,  that  Bright  himself  told  the 
plaintiffs  that  there  were  no  sellers  of  the  iron,  other  than  Short  or 
his  firm.  There  is  no  evidence  of  this  ;  and  Bright  in  his  answer 
asserts,  that  he  himself  believed  there  was  a  bond  fide  seller  of  iron 
other  than  Short  or  his  firm. 

With  respect  to  the  circumstance  that  the  deposits,  on  the 
6th  June,  remained  with  Short  and  Mahony,  and  the  form  of  the 
guarantee,  (upon  both  which  reliance  was  placed,  in  argument,  as 
grounds  from  which  to  infer  an  original  knowledge  in  the  plaintiffs 
that  there  were  no  sellers,  other  than  Short  and  Mahony),  I  have 
no  hesitation  in  considering  them  as  insufficient.  I  cannot  consider 
the  particular  and  distinct  representation,  *in  the  documents  I  [  'sts  ] 
have  referred  to,  as  countervailed  by  inferences  from  circumstances 
such  as  these.  Indeed,  the  case  made  by  the  answer  as  to  what 
took  place  respecting  those  deposits  on  the  6th  of  June,  is  not 
intelligible  as  it  is  there  stated.  If  third  persons  were  sellers,  the 
deposits,  as  they  are  called,  would  have  been  paid  over  to  them. 
If  Short  and  Mahony  were  fellers  of  the  iron,  the  deposits  would 
have  come  to  their  hands  as  so  much  purchase-money  paid  on 
account  of  the  iron  as  such,  and  would  necessarily  form  items  in 
their  account  with  Bright.  But  the  plaintiffs,  as  transferees  of 
Bright's  interest  in  the  iron,  would  have  had  no  interest  in  the 
deposits,  except  so  far  as  the  value  of  their  interest  in  the  iron 
would  be  enhanced  by  reason  of  so  much  of  the  purchase-money 
being  paid.  Now  the  account  which  Short  and  Mahony  give  of 
what  took  place  at  the  meeting  of  the  6th  June,  1845,  is  this :  they 
say  that  the  plaintiffs  were  apprehensive,  that  by  the  effect  of  the 
two  letters  of  the  18th  March,  which  passed  between  the  plaintiffs 
and  Short  and  Mahony,  the  plaintiff^  had  made  themselves  liable 

10—2 
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Wilson  to  pay  the  balance  of  the  purchase-money,  ultra  the  deposits ;  and 
Shobt.  ^h^^  ^^  ^^6  meeting  of  the  6th  of  June,  Short  and  Mahony,  at  the 
request  of  the  plaintiffs  and  of  Bright,  ultimately  consented,  that, 
in  consideration  of  the  deposits  of  500Z.  and  2,0002.  being  brought 
into  the  account  between  the  defendants  and  Bright,  the  plaintiffs 
should  be  permitted  to  withdraw,  and  be  exonerated  from  the 
further  performance  and  completion  of  the  two  contracts  in  ques- 
tion ;  and  that  the  two  last-mentioned  letters  of  the  18th  of  March, 
1845,  should  be  given  up  to  be  cancelled.  How  a  notion  so  pre- 
posterous as  that  which  the  defendants  ascribe  to  the  plaintiffs 
could  have  existed,  I  cannot  understand  ;  but  I  am  quite  as  much 
perplexed  with  what  the  answer  says  about  the  deposits,  if  it  was 
really  supposed  that  the  defendants  Short  and  Mahony  had 
[  ♦879  ]  *received  them  in  part  payment  of  iron  of  which  they  were  sellers. 
That,  however,  is  their  case. 

It  was  then  said,  that  at  all  events  Bright  knew  that  the  case  was 
such  as  the  defendants  Short  and  Mahony  represent  it  to  have  been, 
namely,  that  there  were  no  sellers  of  iron  other  than  Short  and 
Mahony.  Admitting,  for  the  purposes  of  the  argument,  that  such 
was  the  case,  as  between  Short  and  Mahony  and  Bright,  the  case 
of  the  plaintiffs  (that  which  depends  upon  the  documents  I  have 
mentioned)  would  not  be  affected  by  it.  Short  and  Mahony  must, 
according  to  my  view  of  the  evidence,  be  taken  to  have  represented 
to  the  plaintiffs  that  the  interest  of  Bright  in  the  iron  was  such  as 
upon  the  face  of  the  documents  it  appeared  to  be  ;  and  if  that  be 
so,  the  case,  as  between  Short  and  Mahony  and  the  plaintiffs,  would 
fall  within  the  principle  laid  down  by  Lord  Eldon  in  Evans  v. 
Bicknell{i), — that  if  a  representation  be  made  to  a  man  going  to 
deal  on  the  faith  of  it  in  a  matter  of  interest,  the  person  making 
the  representation,  if  untrue,  shall  make  it  good.  In  noticing  that 
case,  I  may  also  mention  an  observation  of  Lord  Eldon  bearing 
upon  another  point  in  this  case,  viz.  that  the  jurisdiction  assumed 
by  courts  of  law  in  such  cases  will  not  oust  the  jurisdiction  of  this 
Court.  But  I  cannot,  upon  the  evidence  in  this  cause,  assume,  in 
favour  of  Short  and  Mahony,  that  Bright  knew  that  which  they  say 
he  knew.  Upon  the  evidence  before  me  I  should  conclude  he  did 
not.  It  is  impossible  to  read  the  answer  on  that  part  of  the  caae 
without  being  struck  by  its  want  of  precision.  The  defendants  do 
indeed  say,  that,  with  reference  to  the  contract  of  14th  of  February, 
1845,  Bright  consented  to  that  contract  being  fulfilled  by  Short,  or 
(I)  5  B.  E,  2\o  (6  Ves.  174). 
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Short  and  Mahony.  Whether  the  consent  of  which  *they  speak  is  Wilson 
an  inference  they  draw,  or  a  consent  simply  given,  I  do  not  know,  short. 
but  I  conclude  it  to  be  the  former ;  for,  independently  of  the  [  *S80  ] 
expression  '*  consent "  being  ill  adapted  to  a  case  in  which  the 
arrangement  was  a  concession  made  for  Bright's  accommodation, 
the  expressions  in  the  answer  are  argumentative  rather  than 
positive.  Thus,  in  one  passage,  Short  and  Mahony  say  that  Bright 
"  must  have  known  "  that  Short  was  to  be  the  actual  principal  in 
respect  to  the  1,000  tons  in  the  contract  of  the  14th  of  February, 
1845;  and,  again,  that  Bright  never  made  any  inquiry  as  to 
whether  any  other  person  than  Short  was  the  seller,  or  requested 
to  be  furnished  with  the  name  of  the  seller,  or  requested  to  see  the 
books  of  the  defendants  relating  to  the  transaction  or  containing 
the  usual  entry  of  the  sale,  or  made  any  suggestion  that  there 
ought  to  be  a  third  party  as  seller,  or  that  he  considered  or  believed 
that  there  was ;  but,  on  the  contrary,  that  Bright  always  acted  as  if 
he  well  knew  **  (as  in  fact  he  did)  "  that  Short  and  Mahony  had,  on 
behalf  of  Short  as  the  principal,  taken  upon  themselves  the  fulfil- 
ment of  the  contract,  and  was  willing  to  look  to  Short  in  the 
transaction.  This  is  singular  language,  if  it  was  matter  of  express 
arrangement  that  Short,  or  Short  and  Mahony,  were  the  sellers. 
The  answer  of  the  defendants  Short  and  Mahony,  with  respect  to 
the  contract  of  the  11th  of  March,  is  less  precise  than  that  respect- 
ing the  contract  of  the  14th  of  February.  I  doubt  much  whether 
it  is  possible  to  extract  from  it  an  averment  that  Bright  had  the 
knowledge  imputed  to  him.  They  say  they  believe,  that  when  the 
contract  or  bought  note  of  the  11th  March,  1845,  was  delivered  by 
Short  and  Mahony  to  Bright,  Bright  fully  considered  and  "  believed  " 
that  these  defendants  were,  or  that  the  defendant  Short  was  himself 
the  actual  seller  of  the  whole  of  the  2,000  tons  of  irx)n,  and  that  he 
was  content  that  he  should  be  so ;  and  upon  this  follows  an  argu- 
mentative ^averment  similar  to  that  respecting  the  contract  of  the  [  *^^^  ] 
14th  of  February.  Yet  this  is  a  most  important  point  in  the 
defendants'  case,  and  is  put  forward  to  displace  the  plaintiffs'  equity 
as  claimants  under  Bright. 

This  cause  must,  therefore,  in  my  opinion,  be  disposed  of  upon 
the  hypothesis  that  the  plaintiffs  advanced  their  money  without 
notice  that  the  transaction  was  other  than  on  the  face  of  the  bought 
notes  and  other  documents  it  was  represented  to  be ;  and  also  upon 
the  hypothesis  that  Bright  was  in  the  same  position.  This  latter 
proposition  is  not  necessary  upon  the  point  under  consideration ; 
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wir.soN      bat  it  may,  perhaps,  be  Of  more  importance  upon  another  point 

Sho'bt.       that  remains. 

A  third  point,  which,  if  made  good  by  the  defendants,  would  also 
displace  the  plaintififs'  claim  under  the  documents  I  have  above 
relied  upon,  was  this :  that  the  effect  of  the  transaction  of  the 
6th  of  June  was,  that  the  plaintiffs  abandoned  all  interest  whatever 
in  the  iron.  If  Mr.  Barrett's  evidence  is  to  be  believed,  this 
certainly  was  not  the  case ;  and  Mr.  Barrett's  evidence  is  corro- 
borated by  the  probabilities  of  the  case.  It  is  to  be  remembered, 
that,  on  the  6th  of  June,  the  parties  all  acted  upon  the  supposition 
that  the  contracts  were  to  be  completed.  Omitting,  therefore,  the 
supposed  liability  of  the  defendants,  they  had  a  very  direct  interest 
in  waiving  their  lien  upon  the  iron  in  favour  of  any  one  who 
would  pay  the  prompts,  but  no  interest  in  giving  up  their  security 
against  Bright ;  accordingly,  the  transaction  took  that  turn.  The 
letters  between  the  plaintiffs  and  Short  and  Mahony  were  cancelled  ; 
but  the  security  given  by  Bright  to  the  plaintiffs  was  retained.  The 
supposed  liability  of  the  plaintiffs  must  have  been  supposed  to  arise 

[  •382  ]  out  of  the  letters  between  the  plaintiffs  *and  Short  and  Mahony 
only,  or  the  other  documents  would  have  been  cancelled  also.  Mr. 
Barrett's  evidence,  which  speaks  of  the  strange  impression  the 
plaintiffs  were  under  respecting  their  liability,  and  which  I  should 
have  thought  he  might  have  removed,  is  express  that  their  rights, 
as  against  Bright,  were  not  abandoned ;  and  I  think  that  is  the 
inference  furnished  by  the  facts  of  the  case  which  are  otherwise 
proved,  and  which  (if  compelled  to  act  upon  such  facts  only)  I 
should  draw  from  them.  I  have  no  hesitation  in  receiving  Barrett's 
evidence  in  support  of  it.  Bright — if  that  were  material — does  not 
pretend  that  such  was  not  the  case.  He  admits,  that,  between 
himself  and  the  plaintiffs,  their  security  was  unaffected  by  the 
transaction  of  the  6th  of  June ;  and  if  that  be  so,  the  rights  of  the 
plaintiffs,  as  between  themselves  and  Short  and  Mahony,  would  be 
unaffected  also,  except  so  far  as  the  plaintiffs  might  have  thereby 
given  to  Short  and  Mahony  a  priority  over  themselves,  in  respect 
of  the  deposits  on  the  iron.  But  this  question  will  not  arise  ;  for, 
if  the  plaintiffs  could  have  sustained  their  suit,  independently  of  the 
cancellation  (on  the  6th  of  June,  1845)  of  the  two  letters  of  the 
18th  of  March  preceding,  I  am  clear  that  a  transaction  which  took 
place  between  them  and  Short  and  Mahony,  upon  the  hypothesis 
that  the  contracts  were  to  be  completed,  (the  plaintiffs  being 
ignorant  of,  but  Short  and  Mahony  knowing  the  truth  of,  the 
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case) — I  say  I  am  clear  that  a  transaction  which  took  place  under  Wilsok 
such  circumstances  cannot  give  Short  and  Mahon;  any  advantage  short. 
in  this  Court. 

[His  Honour  then  disposed  of  a  suggestion  that  the  jurisdiction 
of  the  Court  was  ousted  by  the  fact  that  relief  might  have  been 
obtained  at  law,  and  continued  as  follows :] 

But  it  was  said,  that,  although  the  plaintiffs  might  have  filed  a  [  383  ] 
bill  to  enforce  the  contract,  they  could  not  file  a  bill  to  rescind  it ; 
and  this  objection  divided  itself  into  two  heads  :  first,  that  the  suit 
was  open  to  the  objection  that  the  relief  sought  savoured,  and  was 
within  the  mischief,  of  the  law  against  champerty,  and  Prosser  v. 
Edmonds  (i)  was  cited ;  secondly,  that  Bright,  as  between  himself 
and  Short  and  Mahony,  might  enforce  the  contract;  and  that, 
unless  Bright  were  plaintiff  alone  or  with  the  plaintiffs,  there  was 
nothing  to  prevent  his  doing  so. 

With  respect  to  the  former  of  these  objections,  I  am  satisfied  it  [  S84  ] 
proceeds  upon  a  fallacy.  If,  as  in  Prosser  v.  Edmonds,  the  contract 
which  the  plaintiffs  sought  to  enforce  had  been,  as  between  them- 
selves and  Bright,  a  contract  for  the  purchase  of  a  litigated  right, 
the  objection  might  have  prevailed ;  but  that  was  not  the  case. 
The  contract,  as  between  the  plaintiffs  and  Bright,  was  free  from 
objection.  A  subsequent  discovery,  as  I  will  here  assume,  of  a 
fraud,  (as  this  Court  considers  it),  has  shown  that  both  Bright  and 
the  plaintiffs  were  deceived  by  the  misrepresentations  of  Short  and 
Mahony ;  and  the  question  is,  what  in  that  case  are  the  rights  of 
the  plaintiffs,  as  between  themselves  on  the  one  side,  and  Short, 
or  Short  and  Mahony,  on  the  other?  Is  Bright  to  receive  the 
deposits  ?  That,  as  between  himself  and  the  plaintiffs,  cannot  of 
course  be  maintained ;  and  if  the  plaintiffs,  as  between  themselves 
and  Bright,  have  a  right  to  the  deposits,  notwithstanding  they 
cannot  have  the  benefit  of  the  purchase  of  the  iron  which  Bright 
assigned  to  them,  why  may  they  not  enforce  that  right  as  against 
the  parties  liable  to  Bright?  To  their  contract  with  Bright,  as  I 
have  already  said,  no  objection  can  be  taken ;  the  contrary  of  which 
was  the  ground  of  the  decision  in  Prosser  v.  Edmonds.  The 
plaintiffs  seek  by  this  suit  to  enforce  a  right  resulting  from  that 
lawful  contract,  of  the  benefit  of  which  a  fraud,  newly  discovered, 
has  deprived  them.  The  communication  between  the  plaintiffs  and 
Short  and  Mahony,  in  March,  1845,  is  not  unimportant  on  this 
branch  of  the  case ;  and  the  suit,  as  I  before  observed,  is  sustainable 

(1)  41  E.  R.  322  (1  Y.  &  C.  481), 
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upon  the  distinct  ground  of  misrepresentation  which,  whatever 
its  moral  character  may  be,  this  Court  deals  with  as  a  fraud. 

[With  respect  to  the  latter  objection,  his  Honour  thought  that  it 
was  too  late  to  take  the  objection  at  the  hearing,  and  he  concluded 
his  judgment  by  saying  :] 

Lastly,  the  defendants  Short  and  Mahony  have  contended,  that, 
if  my  opinion  should  be  against  them  upon  the  main  question,  they 
have  a  right  of  set-off,  which  they  claim  by  their  answer ;  but  that 
is  not  so.  It  is  on  the  ground  of  fraud  that  the  transaction  is 
rescinded ;  and  the  payments,  which  were  made  on  the  faith  of  the 
transaction,  cannot  form  part  of  any  account  of  the  ordinary 
dealings  of  the  parties. 

These  are  my  conclusions  ;  in  coming  to  which  I  have  not  relied 
upon  Barrett's  evidence  upon  any  point  substantially  in  dispute, 
(except  the  point  in  which  it  merely  corroborates  an  inference  I 
should  have  drawn  from  undisputed  facts  without  it),  and  in  which 
I  have  endeavoured  to  do  justice  to  all  the  points  made  at  the  Bar. 

Decree  for  repayment  of  the  deposits ^  with  interest  and 
costs. 


1848. 
•/an.  21,26. 

WlORAM, 

V..0. 

1886] 


SMITH  V.  FOX(]). 

(6  Hare,  386—392 ;  8.  C.  17  L.  J.  Ch.  170 ;   12  Jur.  130.) 

In  an  action  on  the  case  against  an  attorney  for  negligence,  the  Court 
held  that  the  cause  of  action  arose  at  the  time  the  negligence  occurred,  and 
not  at  the  time  the  negligence  was  disooyei'ed,  or  the  consequential  damages 
ensued. 

Thb  defendants.  Fox  and  Southam,  as  the  solicitors  of  the  plain- 
tiff, took  proceedings  to  get  in  a  sum  of  money,  due  to  the  plaintiff 
on  mortgage ;  and  with  this  view,  on  the  29th  of  June,  1829^  they 
gave  notice  to  the  mortgagor  that  the  power  of  sale  contained  in 
the  mortgage  deed  would  be  exercised.  In  pursuance  of  this  notice, 
the  mortgaged  property  was  sold.  In  the  year  1887  the  repre- 
sentatives of  the  mortgagor  brought  their  bill  for  redemption, 
impeaching  the  sale,  on  the  ground  that  due  notice  had  not  been 
given  according  to  the  terms  of  the  mortgage  deed ;  and  a  decree 
for  an  account  and  redemption  was  made  in  January,  1841.  The 
report  in  the  cause  was  made  in  March,  1844 ;  and  the  cause  was 
shortly  afterwards  settled  on  the  footing  of  the  decree  and  the 
report.  In  November,  1846,  the  plaintiff  brought  an  action  on  the 
case  against  the  defendants,  for  negligence  in  the  conduct  of  the 

(IJ  /;*  re  Somerset  [U»-l]  1  Ch.  231,  63  L.  J.  Ch.  41,  7  B.  34,  70  L.  T.  541. 
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proceedings  in  1829  ;  and  be  filed  his  bill  of  discovery  in  aid  of  tbe       SiirrH 
action,  alleging,  that,  by  the  culpable  neglect  of  the  defendants  in         foz. 
giving  an  insufficient  notice,  the  sale  had  been  invalid,  and  he  had 
sustained  a  loss  of  2,000Z.  and  upwards.     Southam  died  after  the 
bill  was  filed,  and  Fox  demurred. 

Mr.  Roll  and  Mr.  Archibald  Smith,  in  support  of  the  demurrer, 
contended  that  the  right  of  the  plaintiff  to  recover,  in  respect  of  the 
negligence  complained  of,  was  barred  by  the  Statute  of  Limitations. 
The  cause  of  action  accrued  not  in  the  year  1841,  when  the  decree 
in  the  redemption  suit  was  made,  nor  in  1844,  when  the  suit  was 
terminated,  and  the  damage  actually  suffered ;  but  *in  the  year  [  *387  ] 
1829,  when  the  alleged  breach  took  place,  upon  which  the  action 
was  founded.  This  was  the  case  in  assumpsit.  Short  v.  McCarthy  (i) ; 
and  also  in  case,  Howell  v.  Young  (2).     *     *     * 

Mr.  Romilly  and  Mr.  Shebbeare,  for  the  bill :  [  389  ] 

*  *  The  cause  of  action  did  not  arise  until  the  damage 
accrued,  in  1841,  and,  consequently,  the  statute  has  not  intervened. 
An  action  could  not  be  brought  until  the  misconduct  was  known, 
and  the  misconduct  could  not  be  known  until  the  Court  had  decided 
that  the  proceedings  with  regard  to  the  sale  were  invalid.  Can  it 
be  said  that  the  injured  party  is  to  be  without  remedy,  because,  from 
the  slow  progress  of  a  suit,  or  from  other  causes,  the  misconduct  of  a 
solicitor  is  not  known  until  more  than  six  years  after  the  negligence 
occurred  ?  In  assumpsit  the  cause  of  action  arises  on  the  breach  of 
promise  :  Battley  v.  Faulkner  (3),  Short  *v.  McCarthy  (i).  Tanner  v.  [  *390  ] 
Simirt(4).     *     ♦     ♦ 

Thb  Yicb-Chancellob  :  Jan.  26. 

Two  questions  were  argued  upon  the  hearing  of  the  demurrer  in  [  391  ] 
this  case, — one,  whether,  according  to  the  dates  of  the  transactions 
alleged  to  have  taken  place  by  the  bill,  the  Statute  of  Limitations 
is  a  bar  to  the  action  ;  and  the  other,  whether,  if  the  first  question 
be  answered  in  the  affirmative,  there  is  still  a  case  upon  which  the 
plaintiff  is  entitled  to  discovery. 

Whatever  question  might,  at  one  time,  have  existed  upon  the 
point,  it  is  now  clear,  that  the  defence  that  the  Statute  of  Limitations 
b  a  bar  to  the  suit,  may  be  raised  by  demurrer.  There  is  no  doubt 
but  that  is  so,  where  relief  is  sought  in  equity ;  and  I  apprehend 

(1)  22  B.  £.  a03  (3  B.  &  Aid.  626).  (3)  22  B.  B.  390  (3  B.  ft  Aid.  288). 

(2)  29  B.  B.  237  (5  B.  &  C.  259).  (4)  30  B.  B.  46!  (6  B.  &  C.  603). 
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Smith  that  it  is  the  same  where  discovery  only  is  sought  in  aid  of  relief  at 
Fox.  1b.w.  It  is  immaterial,  with  a  view-  to  this  question,  whether  the 
relief  be  in  equity  or  at  law  ;  the  point  to  be  determined  upon  the 
demurrer,  in  both  cases,  is  simply,  whether  the  plaintiff  is  entitled 
to  an  answer  or  not.  So,  also,  whatever  question  there  might  at 
one  time  have  been,  upon  the  reasoning  of  Lord  Thurlow  in 
Hindnian  v.  Taylor  (i),  as  to  the  point  raised  as  to  the  defence  in 
equity  being  the  very  point  to  be  tried  by  the  action,  it  is  now 
settled,  that  a  party,  applying  to  this  Court  for  discovery  in  aid  of 
an  action,  in  which  the  defendant  may,  by  plea  or  demurrer,  show 
that  the  plaintiff  is  not  entitled  to  recover,  may  raise  the  defence 
by  plea  or  demurrer  in  equity.     The  justice  of  the  case  requires 

[  •392  ]  that  the  defence  to  the  discovery  should  be  *open  to  the  defendant 
in  equity ;  and  my  recollection  of  the  unreported  observations  of 
the  present  Lord  Chancellor  in  Hardinan  v.  EUaines,  tlpon  the  case 
of  Hindnian  v.  Taylor,  satisfies  me  that  such  is  the  rule,  in  his 
opinion,  as  well  as  in  that  of  other  Judges ;  though  they  have  not 
expressly  overruled  the  case  of  Hindman  v.  Taylor. 

The  question,  then,  is,  whether  the  plaintiff  is  barred  by  the 
Statute  of  Limitations,  or  when,  in  fact,  the  cause  of  action  arose 
as  alleged  by  the  bill.  If  it  arose  when  the  act  of  negligence 
occurred,  the  statute  is  a  bar  ;  but  if  it  did  not  arise  until  the 
plaintiff  sustained  the  injury,  the  case  is  not  within  the  statute. 
According  to  the  case  of  Howell  v.  Young  (2),  the  cause  of  action 
arose  not  later  than  June,  1829,  when  the  insufficient  notice  was 
given.  Since  the  argument  of  the  demurrer,  I  have  endeavoured 
to  ascertain  whether  that  case  is  considered  to  be  law  in  West- 
minster Hall.  I  find  it  is  so  considered ;  and  the  demurrer  must 
therefore  be  allowed. 


1S48.  ALEXANDEE  v.   YOUNG. 

Jan,  26,  HI. 

(6  Hare,  393—394  ;  S.  C.  12  Jur.  996.) 

W^IORAM 

y  .Q    '  Although  a  bequest  of  stock  for  a  married  woman ,  for  her  separate  use 

r  ggg  \  toT  her  life,  and,  after  her  decease,  for  her  aj)pointee8  by  deed  or  will, 

directs  that  any  appointment  by  deed  shall  not  come  into  operation  until 
after  her  death,  the  married  woman  is  not  thereby  restrained  from  anticipa- 
tion, or  prevented  from  appointing  the  fund  by  an  irrevocable  deed. 

The  bill  was  brought  by  the  mortgagee  of  a  sum  of  1,000/.  stock, 
and  by  the  tenant  for  life,  a  married  woman,  who  had  also  a  power 
of  appointment  of  the  fund, — praying  a  transfer  of  the  stock  to  the 

(1)  2  Br.  C.  C.  7.  (2)  29  R.  R.  237  (5  B.  &  0.  259). 
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mortgagee.  The  fund  was  bequeathed  to  the  plaintiff,  the  tenant  alszandeb 
for  life,  for  her  life,  for  her  separate  use,  and,  from  and  after  her  youkg. 
decease,  upon  trust  for  such  person  or  persons,  for  such  intents  and 
purposes,  as  she  should  by  deed  or  will  appoint ;  but  in  case  any 
appointment  should  be  made  by  deed,  the  same  not  to  come  into 
operation  until  after  her  death.  The  plaintiff,  the  tenant  for  life, 
had  assigned  and  appointed  the  fund,  by  deed,  to  the  other  plaintiff, 
the  mortgagee. 

Mr.  Romilly  and  Mr.  Wetherell,  for  the  plaintiffs,  said,  the 
only  difference  between  this  case  and  Lynn  v.  Ashtoni})  was,  that, 
in  the  present  case,  the  testator  had  directed  that  an  appointment 
by  deed  should  not  come  into  operation  until  after  the  death  of  the 
lady.  Those  words  could  not  prevent  the  union  of  the  life  interest 
and  the  interest  in  remainder,  so  as  to  give  her  an  absolute  interest. 
The  gift  in  remainder  to  the  appointees  of  the  plaintiff,  the  tenant 
for  life,  could  not,  in  any  event,  take  effect  until  her  death,  as  there 
was  a  previous  gift  to  her  for  life ;  the  words  of  the  will,  to  that 
effect,  were  therefore  superfluous.  The  plaintiff  had  by  the  appoint- 
ment denoted  the  persons  who  were  to  take  the  fund,  and  the  Court 
would  give  effect  to  that  appointment,  disregarding  the  time  or 
manner  of  its  operation. 

Mr.  Hardy,  for  the  husband  of  the  female  plaintiff.  [  394  ] 

Mr.  Pigoitj  for  the  personal  representative  of  the  last  survivor 
of  the  trustees  of  the  fund,  suggested  that  the  words,  qualifying  the 
power  of  appointment  by  deed,  might  be  considered  as  equivalent 
to  a  clause  against  anticipation. 

Thb  Vicb-Chakcellor  :  Jan,  81. 

The  only  question  is,  what  effect  is  to  be  given  to  the  clause  of 
the  will,  which  directs,  that  any  appointment  the  donee  may  make 
by  deed,  shall  not  **  come  into  operation  until  after  her  death."  Is 
it  possible  to  construe  those  words  as  giving  her  power  to  appoint 
the  fund  only  by  a  revocable  deed  ?  I  think  the  power  is  not  so 
restricted,  and  that  the  appointment  may  be  irrevocable.  It  is 
equally  impossible  to  read  the  clause  as  amounting  to  a  restraint 
against  anticipation.  The  plaintiffs  are  entitled  to  a  transfer  of  the 
fund,  according  to  the  prayer. 

(1)  lllusb.  &My.  188. 
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1847.  GREEN   V.  BRIGGS  (1). 

i\*ir.^6,  8, 9,  ^g  ^^^^^  39^-409 ;  S.  C.  17  L.  J.  Ch.  323 ;  12  Jur.  326.) 

1848.  Part  owners  are  tenants  in  common  of  a  ship,  but  jointly  interested  in  her 
April  12.              use  and  employment ;  and  the  law  as  to  the  earnings  of  a  ship,  whether  as 

freight,  cargo,  or  otherwise,  follows  the  general  law  of  partnership. 

^V*?f  ***  A  part  owner  of  a  ship  has  a  right  to  require  the  gross  freight  to  be 

r  395 1  applied,  in  the  first  place,  in  payment  of  the  expense  of  the  outfit  of  th^  ship 

for  the  voyage  in  which  the  freight  was  earned,  notwithstanding  he  might  sue 

his  co-owners  for  their  proportion  of  the  expenses  before  the  adventure  ends. 

The  same  rule  applies  to  the  expenses  of  repairs  to  the  hull  of  the  ship, 

where  such  repairs  were  done  with  a  view  to  the  pai-ticular  adventure  in 

which  the  earnings  were  made,  and  without  which  that  adventure  could  not 

have  been  undertaken ;  and  it  would  seem  that  the  circumstance  that  such 

repairs  are  not  exhausted  in  the  adventure,  does  not  create  any  exception 

to  the  rule. 

Thb  object  of  this  suit  was  to  determine  which  of  the  parties  was 
entitled  to  a  sum  of  6,989Z.  12«.  6d.,  the  earnings  of  the  ship 
Thames,  made  during  the  years  1841,  1842,  and  1848,  in  a  voyage 
from  England  to  Calcutta  and  the  China  seas.  The  claimants 
were,  1,  the  plaintiff,  who  was  the  registered  owner  of  8-64th8 
of  the  ship,  and  was  also  the  managing  owner  or  ship's  husband,  in 
which  capacity  he  had  expended  and  become  liable  to  pay  a  sum  of 
money,  exceeding  the  6,939Z.  12«.  8d.,  for  the  repair  and  outfit  of 
the  ship,  preparatory  to  the  voyage ;  and  2,  Briggs,  Thorbum,  & 
Co.,  who  were  mortgagees  of  56-64ths  of  the  ship  and  freight,  to 
secure  a  sum  of  money  (exceeding  the  amount  in  question)  owing  to 
them  from  the  mortgagors,  Acraman  &  Co.,  the  registered  owners 
of  such  56-64ths.  The  mortgage  was  made  during  the  voyage,  and, 
therefore,  after  the  expenditure  in  the  outfit  and  repairs  had  been 
incurred.  Acraman  &  Co.  had  become  bankrupts,  and  their 
assignees  were  parties  to  the  suit.  The  plaintiff's  proportion  of 
the  ship's  earnings,  in  respect  of  his  8-64ths  share,  had  been  paid 
to  him,  and  the  residue,  representing  the  proportion  attributable  to 
the  other  56-64ths,  (amounting  to  the  said  sum  of  6,939^  12«.  8d.)t 
awaited  the  result  of  the  suit.  The  bill  prayed  that  this  sum  might 
be  applied  towards  the  payment  of  the  expenses  to  which  the 
plaintiff  had  made  himself  liable  for  the  outfit  and  repairs  of  the 
ship  before  she  sailed,  in  July,  1841. 

[  396  ]  The  Solicitor-General,  Mr.  Wood  and  Mr.  Koundell  Palmer ^  for 

the  plaintiff. 

Mr.    Walker  and    Mr.    Cairns,    for    the   defendants   Briggs, 
Thorburn  &  Co. 

(1)  Vanner  v.  Frost  (1870)  39  L.  J. Ch.  626;  Jappy  CamjjbtU (1887)  57 L.  J. Q.  B.  51. 
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Mr.  Osborne,  for  the  aseigneed  of  Acraman  &  Co.  Gbmbn 

V. 

[NoTB. — ^The  namesof  the  counsel  employed  were  incorrectly  stated 
in  the  original  report  and  are  corrected  as  above  stated  in  6  Hare 
at  p.  688. 

In  addition  to  the  cases  referred  to  in  the  judgment,  the  following 
cases  were  cited:  Morrison  v.  Parsons (i),  Case  v.  Davidson  (2), 
Langton  v.  Horion  (3),  Stephenson  v.  Dowson{^,  Splidt  v.  Bowles  (5), 
Douglas  v.  Russell  (6),  Kei'swill  v.  Bishop  (7),  Wilsoii  v.  Dickson  (8), 
Dude  V.  Hamilton  (9).] 

Thb  Vicb-Chancrllor  :  ^  ^^*^-  ^ 

April  12. 

The  plaintiff  was  the  registered  owner  of  8-64th8  or  l-8th,  and         

Messrs.  Acraman  &  Co.,  of  Bristol,  of  the  *other  56-64ths,  or  7-8ths      [  ♦397  ] 
of  the  ship  Thames  ;  and  the  plaintiff  was  also  the  managing  owner, 
or  ship's  husband.     In  1840,  preparatory  to  a  voyage  then  con- 
templated, the  plaintiff,  as  managing  owner,  caused  the  ship  to  be 
extensively  repaired,  refitted,  and  fitted  out  for  her  voyage.    In 
July,  1841,  the  ship  sailed  from  the  port  of  London  for  Calcutta, 
with   instructions  to  the  master,  after  discharging  his  cargo  at 
Calcutta,  to  accept  such  employment  of  the  ship  in  the  China  seas, 
as,  upon  communication  with  the  agents  of  the  owners  at  Calcutta, 
be  should  deem  advisable.    The  repairs,  refitting,  and  outfit  of  the 
ship  appeared  to  have  been  made,  in  the  first  instance,  in  the  hope 
or    expectation  that  the  ship  would  have   been  taken  up  and 
employed  by  the  East  India  Company  for  the  transport  of  troops 
from  this  country.    That,  however,  was  not  done ;  but  after  her 
arrival  at  Calcutta,  she  was  employed  in  the  China  seas,  and  con- 
tinued to  be  so  employed,  down  to  March,  1848,  and  earned  freight 
to  a  large  amount.     In  the  spring  of  1843  the  Thames  sailed  from 
Calcutta  for   England,   and    arrived  in  the  port  of  London  in 
September,   1848.     On   this  homeward  voyage  she  earned  some 
farther  freight,   but  which  did  not  exceed  her  expenses;   and, 
shortly  after  her  arrival  at  home,  she  was  sold  and  broken  up.    By 
a  bill  of  sale,  dated  the  80th  of  November,  1841,  after  the  departure 
of   the  ship   on   her  voyage,    the   Acramans  transferred  to  the 
first-named  defendants  in  the  cause,  who  were  trading  under  the 

(1)  1 1  R  R.  622  (2  Taunt.  407).  (6)  10  R  B.  296  (10  East,  279). 

(2)  17  R.  B.  280  (5  M.  &  S.  79).  (6)  33  B.  B.  135  (4  Sira.  524). 

(3)  59  B.  B.  397  (5  Beav.  9 ;  fif.  C.  (7)  37  B.  B.  816  (2  Or.  &  J.  629). 
1  Hare,  549).                                                    (8)  20  B.  B.  331  (2  B.  &  Aid.  2). 

(4)  52  B.  B.  149  (3  Beav.  342).  (9)  71  B.  B.  127  (5  Hare,  369). 
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Grbkn       firm  of  Briggs,  Thorburn  &  Co.,  of  London,  their  56-64ths  of  the 

Bkioos.  ship*  by  way  of  mortgage  for  securing  to  them  15,000i.  and  interest, 
and,  on  the  2Dd  of  December,  1841,  the  mortgage  was  registered. 
By  an  indenture  of  assignment  of  the  30th  of  November,  1841,  (the 
same  date  as  the  bill  of  sale),  and  made  between  the  Messrs. 
Acraman,  of  the  one  part,  and  the  defendants  Briggs,  Thorburn  & 

[  ♦SQS  ]  Co.,  of  the  other  part,  the  Acramans  assigned  to  Briggs,  *Thorburn 
&  Co.  all  their  shares  in  the  ship,  and  all  sums  and  sum  of  money 
then  due,  owing,  or  payable,  or  to  become  due,  owing,  and  payable, 
for  freight  and  earnings,  for  any  voyage  of  the  ship  from  Calcutta 
to  any  place  abroad,  or  for  her  voyage  from  Calcutta  or  any  place 
abroad  to  this  country,  and  in  all  charter-parties  and  contracts  for 
freight,  to  secure  the  15,000/.  and  interest  mentioned  in  the  said 
bill  of  sale.  On  the  13th  of  December,  1841,  Briggs,  Thorburn  &  Co. 
gave  the  plaintiff  notice  of  these  assignments.  On  the  80th  of 
March,  1842,  the  plaintiff  received  a  further  notice  from  the  same 
parties  of  another  indenture,  dated  the  28rd  of  March,  1842,  and 
expressed  to  be  made  in  pursuance  of  the  covenant  for  further 
assurance  in  the  assignment  of  the  80th  of  November,  1841.  The 
effect  of  the  indenture  of  the  28rd  (i)  of  March,  1842,  was  (so  far  as 
the  object  of  this  suit  is  concerned)  merely  to  adapt  the  language  of 
the  security  to  the  state  in  which  the  earnings  of  the  ship  might,  at 
the  time  of  the  new  security,  be  supposed  to  be. 

On  the  30th  of  March  (i),  1842,  the  Acramans  stopped  payment, 
and,  on  the  11th  of  June,  1842,  Ajiat  in  bankruptcy  was  issued 
against  them,  and  the  three  last  defendants  on  the  record  were 
appointed  their  assignees.  Fergusson,  Brothers  &  Co.,  of  Calcutta, 
were  the  agents  there  of  the  Acramans,  down  to  the  time  of  their 
stoppage,  of  Briggs  &  Co.,  and  also  of  the  ship  Thames.  The  firm 
of  Fergusson,  Brothers  &  Co.  received  the  ship's  earnings ;  first, 
on  the  voyage  to  Calcutta ;  and,  secondly,  in  respect  of  her  employ- 
ment there,  down  to  April,  1842,  and  made  disbursements,  on 
account  of  the  ship,  down  to  the  24th  of  June,  1842. 

Upon  the  stoppage  of  the  Acramans,  the  plaintiff,  and  Briggs, 

[  ^S99  1  Thorburn  &  Co.,  appointed  Mackillop,  Stuart  *&  Co.,  their  agents  in 
Calcutta,  in  respect  of  the  ship,  without  prejudice  to  any  question  as 
to  the  application  of  her  earnings.  This  was  done  under  a  power 
of  attorney,  dated  the  29th  of  April,  1842,  directing  Mackillop  to 
receive  the  ship's  earnings,  and  remit  them  to  Palmer,  Mackillop 
&  Co.,  of  London,  to  the  joint  account  of  the  plaintiff,  and  Briggs, 
(1;  These  dates  are  corrected  from  the  Law  Journal  report.— -F.  P. 
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Thorbum  &  Co.,  of  London.  It  appeared,  that  an  agreement  of  Grrkn 
the  same  date  was  made  between  the  same  parties,  by  which  it  was  briggs. 
agreed,  that  what  was  then  done  with  the  freight  should  be  without 
prejudice  to  its  appHcation  afterwards.  After  this,  Fergusson 
&  Go.  closed  their  account,  in  respect  of  the  ship,  and  remitted  to 
Briggs,  Thorburn  &  Co.  693Z.  3».  4d.,  the  balance  of  the  ship's 
earnings  in  their  hands.  Mackillop  &  Co.,  of  Calcutta,  received 
the  further  earnings,  and  remitted  the  same  to  Palmer  &  Co.,  of 
London,  who  deducted  expenses  and  payments  made  to  the  plaintiff; 
after  which  there  remained  in  their  hands  6,2462.  9^.  id.,  repre- 
senting the  net  earnings,  received  after  the  30th  of  April,  1842, 
down  to  the  commencement  of  the  ship's  homeward  voyage.  By 
the  consent  of  the  plaintiff  and  Briggs,  Thorburn  &  Co.,  this  sum 
was  paid  into,  and  has  since  remained  in  the  Bank  of  England,  in 
the  joint  names  of  the  plaintiff  and  the  defendant  Robert  Thorburn, 
to  abide  the  result  of  the  suit.  The  plaintiff  has  received  out  of 
the  ship's  earnings  money  equal  in  amount  to  his  8-64ths  or  l-8th 
share.  The  6932.  8«.  id.,  in  the  hands  of  Briggs,  Thorburn  &  Co., 
and  6,2462.  9^.  id.,  in  the  Bank  of  England,  making  together 
6,9392.  128.  8d.,  represent  the  66-64ths  or  7-8ths  of  the  ship's 
earnings  during  the  whole  period,  from  the  time  she  left  England, 
in  July,  1841,  until  her  return,  in  March,  1843 :  that  is,  treating 
the  expense  of  the  homeward  voyage  as  precisely  a  set-off  against 
the  expenses.  If  all  the  expenses  of  repairs,  refitting,  and  fitting 
out  before  she  sailed,  in  July,  1841,  had  been  paid  by  the  owners 
in  proportion  *to  their  respective  shares,  it  is  admitted  that  Briggs,  [  ♦400  ] 
Thorburn  &  Co.  would  be  entitled  to  those  sums ;  but  this  is  not 
the  state  of  the  case.  At  the  time  of  the  bankruptcy  of  Messrs. 
Acraman,  they  had  not  paid  any  part  of  their  proportion  of  the 
expenses  of  the  repairs,  refitting,  and  outfit  of  the  ship,  and  the 
plaintiff,  as  the  only  solvent  owner,  became  liable  to  the  whole 
demands  of  the  creditors.  These  demands  exceeded  16,0002.  The 
plaintiff  has  paid  more  than  his  l-8th  part  of  these  debts,  and  is 
liable  to  pay  the  balance,  which  balance  exceeds  the  6,9392. 12$.  Sd. 
with  Briggs,  Thorburn  &  Co.,  and  in  the  Bank  of  England.  The 
plaintiff  also  claims  other  sums  for  his  disbursements,  as  ship's 
husband,  on  account  of  himself  and  his  co-owners  since  the  ship 
sailed.  Briggs,  Thorburn  &  Co.  demanded  the  freight  before  the 
ship  returned,  but  did  not  take  possession  of  the  ship  as  mortgagees, 
and  always  denied  their  liability  to  any  part  of  the  expenses. 
The  question  in  the  cause  which  I  have  to  decide  is,  whether  the 
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Grbrn       money  in  the  Bank  is  liable  to  defray  what  I  will  call  the  ship's  debts, 

Brtogs.  contracted  before  she  sailed,  in  July,  1841;  or  whether  Briggs, 
Thorburn  &  Go.  are  entitled  to  receive  that  money,  leaving  the 
plaintiff  personally  liable  for  such  debts.  The  plaintiff  claims  to  be 
entitled  to  what  he  asks,  first,  by  the  general  law  of  partnership ; 
and,  secondly,  by  the  custom  of  trade  in  like  cases. 

Before  I  enter  upon  this  question,  I  shall  advert  to  an  expression, 
which  I  find  in  the  pleadings  and  in  the  evidence,  (especially  in 
that  of  the  defendants'  three  witnesses),  and  which  was  much  used 
in  argument,  by  which,  I  think,  the  just  consideration  of  the  case 

[  *^oi  ]  is  by  *no  means  assisted.  I  mean  the  word  *'  lien."  It  is  of  course 
immaterial  by  what  form  of  expression  the  plaintiff's  claim  is 
described,  provided  the  sense  of  that  expression  is  clearly  defined 
or  understood.  But  when  a  word,  such  as  '*  lien  "  (having  a  tech- 
nical meaning),  is  used  in  a  case  like  the  present,  there  is  danger 
of  importing  into  the  consideration  of  the  case,  arguments  which, 
though  strictly  applicable  to  the  law  of  "  lien,"  in  its  proper  sense, 
may  not  properly  belong  to  the  subject  in  hand.  I  cannot  but 
think  that,  upon  cross-examination  of  the  defendants'  witnesses, 
much  of  the  apparent  force  of  their  evidence  might  have  been 
found  to  depend  upon  the  meaning  they  have  attached  to  the  word 
"  lien."  However,  that  the  precise  grounds  of  my  judgment  may 
appear,  I  shall  drop  the  word  '*  lien,"  and  consider  the  question  to 
be,  what  in  principle  it  is,  and  what  the  prayer  of  the  bill  makes  it, 
a  question  whether  the  owners  of  7-8ths  are  entitled  to  the  gross 
freight  now  in  hand,  or  only  to. the  net  freight,  after  defraying  the 
expenses  of  earning  it.  To  try  this,  I  shall  begin  by  excluding 
from  the  case  Briggs'  mortgage,  and  consider  it  as  if  Acraman  or 
his  assignees  (for  they  clearly  stand  in  his  place)  were  the  parties 
contesting  with  the  plaintiff. 

The  case  of  Doddington  v.  HaUett  (i)  was  referred  to  in  argument 
by  the  plaintiff's  counsel,  but  only  (as  I  understand)  for  the  purpose 
of  excluding  the  suggestion  that  the  plaintiff  relied  upon  it,  or  upon 
the  doctrine  it  contains,  for  supporting  his  claim  in  this  suit.  I 
collect  from  Story  on  Partnership  (2),  that  upon  principles  of  public 
policy  and  convenience,  America  has  adopted  Doddington  v.  HaUett. 
But,  however  that  may  be,  it  is  certain  that  Lord  Eldon,  in  Ex 

[  ♦402  )  parte  Harrison  (8),  *and  in  Ex  parte  Voting  (4),  deliberately  overruled 
it.    And  the  plaintiff  was  not  wrong  in  reminding  me  at  the  outset, 

(1)  1  Ves.  Sen.  497.  (3)  2  Hose,  76. 

(2)  Sect.  444.  (4)  13  R,  R.  73  (2  V.  &  B.  242). 
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that  yfhskt  he  seeks  by  this  suit  is,  not  to  affect  the  ship  or  the       Greut 
proceeds  of  the  sale  of  the  ship,  but  only  to  have  her  gross  earnings,       BBioaa. 
or  a  suflBcient  part,  applied  in  paying  the  expenses  incurred  in 
making  them,  before  profits  are  divided  amongst  the  part-owners. 

From  this  point  I  shall  start  by  making  three  assumptions: 
first,  by  excluding  the  repairs  of  the  hull  of  the  ship ;  secondly,  by 
suppiosing  the  ship's  earnings  to  have  consisted  of  a  cargo  of  whale 
oil  made  upon  a  whaling  voyage,  and  not  to  have  arisen  in  the 
shape  of  freight ;  and,  thirdly,  by  assuming  that  the  voyage  was 
simple  and  entire,  and  not  affected  by  considerations  which  some- 
times apply  where  an  entire  voyage  out  and  home  has,  for  some 
purposes,  been  considered  as  consisting  of  several  voyages.  After 
these  assumptions  I  need  not  dwell  long  upon  the  point  first  contended 
for  by  the  plaintiff.  Holderness  v.  Shackels  (i)  is  a  case  in  point. 
The  Court  distinguished  between  the  ship  itself,  and  her  earnings ; 
and  held  in  that  case,  that  although  part-owners  were  tenants  in 
common  of  the  ship,  they  were  jointly  interested  in  the  use  and 
employment  of  the  ship,  and  that  the  law  as  to  earnings  must 
follow  the  law  in  partnership  cases.  And  in  Ex  paHe  Hill  (2)  the 
Vicb-Chancbllor  said,  *'  If  there  had  been  no  t  ale  the  creditors 
would  have  had  no  lien  on  the  ship,  because  that  was  not  joint 
property;  but  the  earnings  of  the  ship  would  have  been  joint 
property,  and  liable  to  the  joint  creditors,  not  from  any  doctrine 
peculiar  to  the  earnings  of  a  ship,  but  on  the  general  principle  applic- 
able to  the  *joint  property  of  every  partnership."  If  in  this  case  [  Mos  J 
the  r/mme«  had  been  employed  on  a  whaling  voyage,  and  the  money 
now  at  the  Bank  represented  the  cargo,  no  dispute  could  have  arisen. 

Then  is  freight,  qua  earnings,  distinguishable  from  other  earnings 
of  a  ship  for  the  purpose  under  consideration  ?  In  the  absence  of 
authority  establishing  such  a  distinction,  or  a  clear  principle  requir- 
ing me  to  adopt  it,  I  will  not  admit  it.  The  authorities  in  fact,  as 
far  as  they  go,  negative  the  distinction  instead  of  supporting  it. 
In  Ex  parte  Young  (8),  in  which  Lord  Eldon's  mind  was  distinctly 
called  to  the  difference  between  the  ship  and  her  earnings,  he  said, 
''I  have  no  doubt  that  freight  is  liable  to  the  joint  demand:  as  to 
the  ship,  it  stands  upon  the  nice  distinction  of  a  tenancy  in  common." 
In  Ex  pane  Hill  (4),  the  earnings  of  the  ship,  with  which  the  Court 
had  to  deal,  was  freight.   In  Ex  paHe  Christie  (5),  Lord  Eldon  said, 

(1)  32  B.  E.  496  (8  B.  &  G.  612).  (4)  1  Madd.  61. 

(2)  1  Madd.  66.  (5)  10  Vee.  105. 

(3)  13  B.  B.  73  (2  V.  &  B.  242). 
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Gkekn       that  what  was  coining  from  the  master  was  joint  earnings.    The 
Bbiqgs.      language  of  Story  on  Partnership  (i)  is  not  opposed  to  this  con- 
clusion.   The  learned  author  meant  only  to  state  what  he  considered 
clearly  decided  by  authority,  and  not  to  say  that  freight  might  not 
be  subject  to  the  same  law  as  other  earnings  of  a  ship.    Does 
principle  then  require  me  to  admit  the  distinction  contended  for, 
between  freight  and  cargo,  for  a  purpose  like  the  present  ?    Suppose 
a  ship  by  the  consent  of  the  owners  to  be  fitted  for  a  voyage, 
and  to  make  profit  partly  by  freight,  and  partly  by  merchandise. 
Holderness  v.  ShackeU  furnishes  the  law  in  the  one  case.     Upon 
what  principle  is  the  mode  of  adjusting  the  account  between  the 
part-owners  to  be  split,  with  reference  only  to  the  nature  of  the 
[  •404  ]      earnings  *the  ship  has  made  ?    Am  I  bound  to  hold  that  each 
alteration  in  the  employment  of  a  ship,  which  accident  or  con- 
venience may,  from  day  to  day,  suggest,  is  to  affect  the  rights  of 
the  part-owners  inter  se,  as  to  the  expenses  necessary  to  prepare 
the  ship  for  her  employment  ?     So  here,  in  fact,  (though  it  forma 
no  part  of  the  argument  on  which  I  mean  to  rely),  it  does  appear 
that  the  profits  made  were  not  exclusively  from  freight ;  that  there 
was  a  cargo  of  beer,  or  some  article  of  export  to  a  small  amount, 
that  entered  into  the  transaction.    If  a  distinction  like  that  con- 
tended for, — a  distinction  which  leads  to  manifest  injustice,  and  in 
support  of  which  nothing  but  what  Lord  Eldon  in  Young's  case 
calls  a  ''nice  distinction,"  turning  upon  a  tenancy  in  common,  be 
not  already  established,  I  see  no  ground  for  it.     The  case  of  Helme 
V.  Smith  (2)  was  referred  to.    In  that  case  it  was  decided,  that  the 
managing  owner  may  sue  each  shareholder  for  his  proportion  of 
the  expenses  before  the  adventure  ends,  which  it  was  said  in  an 
ordinary  partnership  he  could  not  do.     Other  cases  to  the  same 
effect  were  cited.    But  there  is  no  reason  why  that  right  should 
preclude  the  partner,  who  made  an  advance  for  his  copartner  for 
joint  purposes,   from  insisting,  where  joint  property  comes  to  be 
divided,  that  in  making  the  division,   each   partner,   before   he 
receives  his  proportion  of  profits,  shall  be  charged  with  his  dae 
proportion  of  the  expenses  of  making  them.     The  observations  of 
Mr.  Justice  Bosanquet,  in  Helme  v.  Smith,  apply  to  that  view  of 
the  case.    Moreover,  the    objection  would  apply  as  strongly    to 
floldei-ness  v.  ShackeU  as  to  any  case. 

A  form  of  expression  found  in  numerous  cases  was  next  relied 
upon ;  namely,  that,  ''  freight  follows  the  ownership  in  a  ship,  as 
(1    Sect.  441.  (2)  33  E.  B.  630  (7  Bing.  709). 
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an  incident;"    and  Case  y.  Davidson  (i)  *and  other  cases  to  the       Gbkkk 
same  effect  were  referred  to.     This  law  I  do  not  doubt,  but  it  is       bbigos. 
plain  that  those  cases  have  no  bearing  upon  the  principal  case.       [  HOb  ] 
The  question  in  those  cases  has  been,  who  was  the  rightful  party 
to  receive  such  freight  as  was  payable ;  and  not  whether  the  freight 
to  be  paid  was  gross  or  net  freight,  which  is  the  only  question  here. 
Here  there  is  no  dispute  that  Briggs  &,  Co.  are  entitled  to  such 
freight  as  is  coming  in  respect  of  Acraman's  share,  and  the  only 
question  is,  whether  the  expenses  of  earning  the  freight  are  not,  as 
between  the  part-owners,  to   be  first  paid  in  ascertaining  what 
freight  is  coming.    Excluding  then  the  expense  of  the  repairs  of 
the  ship,  I  hold  that  the  plaintiff  has  a  right  to  have  the  gross 
freight  applied  in  paying  the  expenses  of  the  refitting  and  outfit  of 
the  ship  before  any  division  amongst   the  part-owners  shall  be 
made. 

The  argument  against  the  plaintiff's  claim  to  have  the  expenses 
of  repairs  protected  in  the  same  way,  was  in  substance  this :  that 
the  repairs  to  the  hull  of  the  ship  were  inseparable  from  it ;  that 
they  were,  in  effect,  improvements  of  the  chattel  held  in  common, 
and  must  be  governed  by  the  same  law  which  regulates  the  rights 
of  the  shareholders  inter  se  respecting  the  ship  itself.  Now  I  will 
not  deny,  that  a  case  may  exist  in  which  the  question  of  repairs 
would  necessarily  be  so  dealt  with.  Nor  will  I  say  that  any  rule  of 
logic  would  be  violated  by  applying  that  reasoning  to  all  cases  of 
repairs.  Nor,  if  I  found  authority  supporting  that  reasoning  in  its 
application  to  repairs,  do  I  say  that  my  individual  opinion  is  so 
strong  against  it,  that  I  should  feel  justified  in  opposing  that 
opinion  to  any  distinct  authority.  But  that  is  not  the  question 
here.  I  am  satisfied  there  is  nothing,  in  point  of  authority,  to 
prevent  my  holding  that  repairs  necessarily  and  properly  done, 
with  a  view  to  a  particular  adventure, — repairs  without  which  the 
♦particular  adventure  could  not  be  undertaken,  should  be  governed  [  ♦406  ] 
by  the  same  considerations  which  apply  to  such  parts  of  the  re- 
fitting and  outfit  as  are  inseparable  from,  and  not  part  of  the  ship. 
And,  if  that  be  so,  I  cannot  hesitate  in  preferring  a  conclusion 
which  (without  possible  injury  to  any  one)  excludes  the  technical 
distinction  upon  which  Lord  Eldon  overruled  Doddington  v.  Hallett, 
and  applies  to  this  case  the  equitable  rules  by  which  the  rights  of 
partners  inter  se  are  regulated.  I  say  without  possible  injury  to 
any  one,  because,  if,  at  the  expiration  of  the  adventure,  the  ship  be 

(1)  17  E.  B.  280  (5  M.  &  S.  79;  S.  C.  in  error,  8  Price,  ^42). 
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Gbebn       oI  increased  value,  each  tenant  in  common  will,  in  that  character, 
Bbiggs.      hsLve  the  benefit  of  the  improvement.     The  question,  however,  is 
whether,  upon  legal  principles,  this  is  the  right  conclusion. 

For  the  purpose  of  trying  this  I  will  first  suppose,  that  the 
repairs  are  strictly  necessary  for  the  purposes  of  the  adventure, 
and  such  as  would  be  exhausted  in  the  adventure.  Why  are  the 
expenses  of  such  repairs  not  to  be  treated  as  part  of  the  capital 
employed  by  the  adventurers  on  joint  account?  All  expenditure 
for  the  purpose  of,  and  necessary  to  the  joint  adventure,  must, 
pi'hnd  facie,  be  taken  to  be  the  capital  embarked  in  the  adventure. 
The  circumstance  that  the  ship  (held  in  common)  is,  during  the 
adventure,  improved  in  value,  cannot  by  any  logical  rule  alter  the 
character  of  the  expenditure  which  was  made  with  a  view  to  the 
adventure;  and  if  that  be  admitted,  the  case  is  ended,  for  a  partner 
who  has  not  paid  up  his  share  of  the  capital,  cannot  entitle  himself 
to  a  share  of  the  profits,  without  giving  credit  for  the  share  of 
capital  which  he  ought  to  have  supplied.  It  would  not  be  difficult 
to  suggest  a  case  in  which  tenants  in  common  of  land,  agreeing  to 
be  partners  in  farming  it  for  experimental,  as  distinguished  from 
ordinary  agricultural  purposes,  and  incurring  extraordinary  expenses 
[  •407  ]  *in  so  doing,  by  which  the  land  itself  is  improved  during  the 
partnership,  would,  as  between  each  other,  have  a  right  similar 
to  that  which  I  hold  to  exist  in  this  case. 

Would,  then,  the  circumstance,  (if  it  existed),  that  the  expenditure 
in  repairs  was  not  exhausted  with  the  adventure,  alter  the  case  ? 
If  expenditure  were  necessary  or  proper  for  a  specific  purpose,  why 
should  this  incidental  consequence  alter  the  case?  I  have  already 
said,  that  no  injury  could  possibly  result  to  any  party  from  it.  The 
utmost  consequence,  however,  would  be  the  apportionment  of  the 
expenses  of  the  repairs.  In  this  case,  the  evidence  is,  that  the 
repairs  were  necessary  for  the  adventure.  The  ship,  at  the  end  of 
the  voyage,  was  in  fact  broken  up,  and  the  defendant  has  made 
no  case  for  apportionment.  Where  the  reasoning  upon  which 
Lord  Eldon  overruled  Doddington  v.  Hallett  applies,  it  must  be 
acted  upon  ;  where  it  does  not,  the  principle  upon  which  Doddington 
V.  Hallett  proceeded  will,  I  conceive,  be  followed. 

The  only  assumption  (except  the  mortgage)  which  I  have  to  con- 
sider is,  whether  the  voyage  is  to  be  properly  considered  single  or 
not.     No  question  arises  here  between  persons  claiming  in  respect 
of  the  ship's  expenses  incurred  at  successive  times.     The  question 
excluding  the  mortgage)  is  between  those  who  have  been  owners 
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throaghoat.    Upon  the  evidence  in  the  cause,  I  should  certainly       Gbken 

conclude  in  favour  of  the  singleness  of  the  voyage,  for  the  purposes      bbioos. 

now  under  consideration.    But  it  is  unnecessary  to  go  much  into 

that  view  of  the  case.    No  profit  having  been  made  in  the  homeward 

voyage,  the  case  may  be  considered  as  if  the  ship  had  been  sold 

the  day  before  she  sailed  on  her  homeward  voyage.    The  case  then 

is  reduced  to  this  ;  the  ship  sailed  from  this  country,  for  the  purpose 

of  being  *em ployed  in  the  China  seas.    The  master  was  so  instructed.       [  *^08  ] 

But  as  the  parties  here  could  not  say  beforehand  what  specific 

employment  would  be  most  eligible,  it  was  of  necessity  left  to  agents 

in  India  to  settle  that.    Here  the  profits  were  made.     How  can  it 

be  said  that  this,  as  between  the  co-owners,  makes  the  adventure 

several  ? 

I  have  hitherto  omitted  the  circumstance,  that  the  plaintiff  was 
the  managing  owner.  I  have  purposely  done  so,  because  the 
principle  I  have  gone  upon, — that  of  Ex  parte  Young,  Holderness  v. 
Shackels,  and  Ex  parte  HiU, — supersedes  it.  But  it  is  obvious  that 
when  the  duties  of  a  managing  owner  are  considered,  they  strengthen 
the  case,  if  they  do  not  give  a  new  ground.  Mr.  Walker  says,  that 
in  all  cases  in  which  the  ship's  husband  succeeded,  he  had  the 
freight  in  hand.  That  may  be  necessary  where  the  ship's  husband 
is  a  stranger  ;  but  not  where  the  law  of  partnership  applies.  I  have 
certainly  desired  to  avoid  going  into  .this  part  of  the  question,  or 
making  it  the  foundation  of  my  judgment.  It  will  be  remembered 
how  frequently  Lord  Eldon  referred  to  his  local  knowledge  in  coal- 
mine cases.  It  happened  to  me,  early  in  life,  to  3pend  a  great  deal 
of  my  time  with  persons  who  had  to  deal  with  these  shipping 
subjects,  and  I  am  confident  that  no  managing  owner  of  a  ship  at 
that  day  would  have  thought  it  open  to  argument,  that  the  freight 
was  not  to  pass  through  his  hands  and  bear  the  expenses  of  earning 
the  freight  of  the  ship.  I  put  the  case  on  the  ground  to  which  I 
think  it  properly  belongs.  This  is  an  adventure  undertaken  by  the 
part-owners  of  a  ship,  which  is  a  tenancy  in  common,  employed  for 
the  purposes  of  a  joint  adventure;  and  whatever  expenses  are 
properly  incurred,  it  appears  to  me,  those  expenses  must  come  out 
of  the  earnings  of  the  *ship,  before  the  earnings  are  to  be  divided.  [  ^^oo  ] 
Upon  the  question  of  usage  I  will  only  say,  that  I  certainly  should 
not  have  decided  this  case  against  the  plaintiff  upon  that  point, 
without  giving  him  the  benefit  of  the  evidence  in  support  of  the 
usage,  at  least,  so  far  as  to  have  given  him  an  issue  to  try  that 
queetioo. 
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I  exclude  altogether  the  consideration  of  what  the  mortgagees 
might  have  done,  by  taking  possession  and  acting  as  owners.  A 
totally  different  state  of  things  might  have  then  existed.  This, 
however,  they  did  not  and  would  not  do.  To  avoid  personal  liabili- 
ties, they  left  the  ship  in  the  hands  of  the  mortgagors  and  co-owners, 
to  be  managed  by  them ;  and  in  that  way  earnings  were  made. 
The  mortgagees,  being  mortgagees  of  the  freight  by  a  different 
instrument,  although  of  the  same  date  with  that  which  assigned  the 
ship,  claimed  the  freight,  but  did  nothing  more.  I  agree  with  Mr. 
Wood,  that  if  it  were  necessary  to  fix  the  mortgagees  with  notice  of 
the  plaintiff's  interest,  there  is  sufficient  to  do  it.  But  the  principle 
to  which  I  confine  myself  supersedes  that.  The  thing  mortgaged 
to  Briggs,  Thorburn  &  Co.  was  Acraman's  interest  in  the  ship,  sub- 
ject to  an  existing  adventure,  which  the  mortgagees  did  not  think 
proper  to  disturb,  if  they  could  have  done  so.  In  such  a  case,  I  think 
they  stand  in  the  position  of  Acraman,  and  in  no  better  position. 

The  decree  declared,  that  the  gross  earnings  of  the  ship  were 
liable  to  the  expenses  of  her  repairs,  refitting,  and  outfitting,  and 
of  the  voyage ;  and  referred  it  to  the  Master  to  take  the  accounts, 
reserving  further  directions. 


1847. 

Afareh  25,  26, 

30. 

WiGRAM, 
V.-C. 

[410] 


COSTABADIE  v.  COSTABADIE(l). 

(6  Hare,  410—416.) 

A  direction  by  will  that  the  testator *8  widow  shall  receive  all  the  income 
of  his  real  and  personal  estate,  and  pay  and  apply  the  same  to  and  for  the 
use  of  herself  and  the  children  of  their  marriage,  agreeable  and  according 
to  her  own  discretion  during  her  life,  confers  upon  the  wife  a  discretionary 
power,  which  the  Court  will  not  disturb  so  long  as  it  is  reasonably  and 
honestly  exercised. 

Where  the  disposition  of  a  trust  estate  amongst  certain  objects  is  made 
by  the  author  of  the  trust  to  depend  upon  the  discretion  of  the  trustee,  the 
Court  will,  in  a  proper  suit,  inquire  into  the  manner  in  which  the  trust  has 
been  administered,  and  require  that  such  discretion  shall  be  fairly  and 
honestly  exercised ;  and  so  long  as  it  appears  to  be  so  exercised,  the  Court 
will  not  deprive  the  trustee  of  the  discretionary  power  which  he  possesses, 
or  assume  itself  the  exercise  of  that  power ;  but  to  avoid  a  repetition  of 
suits,  where  there  is  reason  to  apprehend  that  the  conduct  of  the  trustee 
may  be  liable  to  question,  the  Court  may  require  the  discretion  of  the 
trustee  to  be  exercised  under  its  view. 

Jacob  Costabadie,  by  his  will  made  in  1827,  gave  to  his  wife 
Anne  all  his  real  and  personal  estate  for  her  life,  upon  trust,  out 


(1)  In  re  Hodyn  (1878)  7  Ch.  D. 
754 ;     Martinis    Camden    v.     Murray 


(1880)  16  Ch.  D.  161,  50  L.  J.Ch.282, 
43L.  T.  661. 
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of  the  rents,  issues,  interest,  dividends,  and  profits,  to  pay  his  debts  Ck>8TABADiK 

and  funeral  and  testamentary  expenses,  and  a  legacy  of  1,700L  to  costabadi*. 

his  daughter  Frances,  to  be  paid  upon  her  marriage  with  the  con< 

sent  of  his  wife,  or  at  the  expiration  of  six  months  after  his  wife's 

decease,  by  her  executors  or  administrators ;  and  subject  thereto, 

upon  trust  that  his  wife  during  her  life  should,  out  of  the  rents, 

issues,  and  profits  of  his  real  and  personal  estate,  pay  to  all  his 

sons,  and  his  daughter  Frances,  the  annuity  or  yearly  sum  of  50Z. 

during  the  life  of  his  wife,  so  long  as  his  said  daughter  and  sons 

should  remain  single  and  unmarried ;  and  subject  as  aforesaid,  the 

testator  declared  the  trusts  of  his  will  as  follow  :  ''  Upon  trust  that 

my  said  dear  wife  shall  receive  all  the  rents,  dividends,  interest, 

and  profits  of  all  and  singular  my  real  and  personal  estate,  and  pay 

and  apply  the  same  to  and  for  the  use  of  her  my  said  wife  and  the 

children  of  our  marriage,  agreeable  and  according  to  her  own 

discretion,  daring  her  said  life."    And,  after  the  decease  of  his  wife, 

the  testator  devised  and  bequeathed  his  real  and  personal  estate 

upon  trust,  as  to  part  thereof,  for  his  eldest  son,  and  as  to  the 

remainder,  for  his  younger  sons,  as  his  wife  should  appoint.     The 

testator  died  in  1828,  and  the  will  was  proved   by   his   widow. 

The  testator  left  seven  sons,  Frances  the  daughter,  who  was  then 

about  twenty-five  years  of  age,  *and  unmarried,  and  two  other       [  *4ii 

daughters,  who  had  married  in  his  lifetime. 

Tiie  bill  was  filed  in  1844,  by  Frances,  the  unmarried  daughter, 
complaining  that  the  widow  of  the  testator,  in  order  to  save  money 
out  of  the  estate,  had  treated  her  children  harshly,  and  that  the 
plaintiff  had  for  that  reason,  since  the  year  1833,  been  compelled 
to  live  with  other  members  of  her  family,  and  partly  to  depend  upon 
their  bounty ;  that  the  defendant,  the  widow,  claimed  an  absolute 
and  irresponsible  discretion  in  the  administration  of  the  trust ;  and 
that  by  a  deed-poll,  dated  in  January,  1843,  she  had  appointed  to 
the  plaintiff  an  annuity  of  10/.,  in  addition  to  the  annuity  of  50/. 
given  to  her  by  the  will,  as  all  that,  in  the  judgment  of  the  defen- 
dant, was  fit  and  proper  to  be  allowed  to  the  plaintiff  out  of  the 
rents  and  profits  of  the  estate.  The  plaintiff  alleged  that  these 
sums  were  not  sufficient  to  procure  for  the  plaintiff  those  comforts 
and  enjoyments  to  which  she  was  accustomed  during  the  life  of  the 
testator,  and  which  the  estate  left  by  the  testator  was  large  enough 
to  afford. 

The  bill  prayed  that  an  account  might  be  taken  of  the  rents, 
issues,  interests,  dividends,  and  profits  of  the  real  and  personal 
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GD8TABAD1S  estato  of  the  testator  possessed  by  Anne  Costabadie,  the  widow,  and 
CoBTABADiE.  of  her  application  thereof ;  and  that  a  competent  portion  of  such 
income  might  be  directed  to  be  invested,  to  secure  the  payment  of 
the  legacy  of  1,700^,  and  of  the  annuity  of  50/.,  bequeathed  to  the 
plaintiff ;  and  that  the  defendant  might  be  decreed  to  appoint  to  the 
plaintiff  such  an  annual  payment,  out  of  the  clear  residue  of  the  said 
rents,  issues,  interest,  dividends,  and  profits,  as  should  appear  to  be 
proper  in  the  circumstances  of  the  case,  and  that  the  deed-poll  of 
[  412 1  *  January,  184S,  might  (if  necessary)  be  declared  to  be  an  illusory 
appointment  as  to  the  plaintiff,  and  be  set  aside. 

The  other  children  of  the  testator  were  served  with  copies  of  the 
bill,  under  the28rd  General  Order  of  August,  1841. 

The  answer  of  the  defendant,  Anne  Costabadie,  denied  the  harsh- 
ness complained  of,  and  insisted  as  well  on  the  discretion  which  the 
testator  had  given  her,  as  on  the  propriety  with  which  it  had  been 
exercised.  The  defendant  set  forth  the  deed-poll  of  January,  1848, 
in  which  she  had  appointed  various  annual  sums  to  all  her  children 
(including  the  102.  per  annum  to  the  plaintiff),  reserving  a  power  of 
revocation.  The  answer  also  stated,  that  a  proposal  had  been  made 
by  the  defendant  to  allow  the  plaintiff  401.  per  annum,  in  addition 
to  the  legacy  of  501.,  and  in  lieu  of  the  lOZ.  appointed  by  the  deed- 
poll  ;  and  that  such  proposal  not  having  been  accepted,  the  defen- 
dant had  offered  to  invest  the  legacy  of  IJOOL  (which  she  had 
endeavoured  to  raise  out  of  the  income  of  the  estate)  for  the 
plaintiff's  benefit,  in  addition  to  the  502.  and  lOZ.,  or  to  pay  such 
an  annual  sum  as  would  altogether  amount  to  interest  at  41.  per 
cent,  on  the  1,7002.  The  defendant  also  submitted  to  the  Court, 
the  question  whether  she  was  not  absolutely  entitled  to  the  income 
of  the  real  and  residuary  personal  estate,  for  her  life,  subject  to 
the  legacy  of  1,7002.  and  the  annuities ;  and  she  submitted,  also, 
that  she  was  entitled  to  dower  out  of  the  estates  of  inheritance. 

Mr,  RomiUy  and  Mr.  Bell,  for  the  plaintiff ;  and  Mr.  Roll  and 
Mr.  Qlasse,  for  the  defendant  the  widow. 

r  <18  ]  AH  the  cases  cited  in  Thoiy  v.  Owen  (i),  on  the  question  whether 

a  gift,  accompanied  by  an  expression  of  the  motive  or  purpose, 
created  a  trust,  and  to  what  extent,  were  cited ;  and  also.  Knight  v. 
Boughton  (2),  Brown  v.  Higg8{3),  Kemp  v.  Kemp{^^  Harding  v. 

(1)  62  E.  R  253  (2  Hare,  607).        (3)  4  R.  E.  323  (4  Ves.  70S ;  S.  C 

(2)  11  CI.  &  Fin.  613.  See  52  E.  E.   8  Ves.  561). 

at  p.  90,  (4)  5  B.  E.  182  (5  Ves.  856). 
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Glyn{\),  Liley  v.  Hey  (2),    Page    v.    Way  (s),    Leach  y.  Leach  {4),  Costabadik 
Bowden  v.   Laing  (5),    Bateman   v.   Foster  (6),    and    Bur  rough  v.  Costabadib. 
Philcox{T)y  on  powers  in  the  nature  of  trusts.     On  the  eflfect  of 
a  gift  to  a  parent  and  children,  Chambeis  v.  Atkins  (8). 

The  Vice-Chancbllor  :  Manthso. 

In  the  course  of  the  argument  I  stated,  that  it  appeared  to  me 
inquiries  as  to  children  must  be  made,  and  that  the  plaintifif  must 
be  entitled  to  an  account  of  the  residue  ;  for  that,  to  deny  such  an 
account,  simpliciter  would  be  to  make  the  defendant  the  absolute 
owner ;  whereas  it  was  not  denied  that  the  plaintiff  had  an  equit- 
able interest  in  the  residue,  though  subject  to  a  discretion  in  the 
defendant,  her  mother.  I  think  still,  that  the  plaintiff  is  entitled 
to  such  an  account ;  but  (at  present,  at  least)  to  nothing  more.  As 
to  the  discretionary  power  given  to  the  mother,  I  have  several  times 
had  occasion  to  consider  to  what  extent  the  Court  would  interfere 
with  the  discretion  a  testator  may  think  proper  to  give  to  the 
trustee  whom  he  appoints  (9).  The  *testator  may  limit  and  circum-  [  •414  ] 
scribe  the  interests  which  he  bequeaths  to  his  children,  as  he  may 
think  proper,  and  the  Court  cannot  enlarge  the  interests  which  he 
has  given.  If  the  gift  be  subject  to  the  discretion  of  another  person, 
80  long  as  that  person  exercises  a  sound  and  honest  discretion,  I 
am  not  aware  of  any  principle,  or  any  authority,  upon  which  the 
Court  should  deprive  the  party  of  that  discretionary  power.  Where 
a  proper  and  honest  discretion  is  exercised,  the  legatee  takes  all 
that  the  testator  gave,  or  intended  that  he  should  have, — that  is,  so 
much  as,  in  the  honest  and  reasonable  exercise  of  that  discretion, 
he  is  entitled  to.  That  is  the  measure  of  the  legacy.  But,  con- 
sistently with  the  plaintiff  having  an  interest,  subject  to  the 
mother's  discretion,  she  has  a  right  to  a  discovery  of  the  property, 
in  respect  of  which  the  interest  exists,  and  also  a  right  to  a  dis- 
covery of  all  the  acts  which  have  been  done,  and  the  reasons  for 
doing  them,  which  the  defendant  may  be  able  to  give.  She  has 
that  right,  in  order  that  the  Court  may  be  able  to  see  whether  the 
discretion  which  has  been  exercised  by  the  party  intrusted  with  it, 
is  within  the  limits  of  a  sound  and  honest  execution  of  the  trust. 
Beyond  that,  I  am  not  aware,  that,  because  a  person  who  takes  an 

(1)  4  E.  R.  334,  338  (1  Atk.  469).  (6)  66  R.  R.  28  (1  Coll.  118). 

(2)  58  R.  R.  204  (1  Hare,  680).  (7)  48  R.  R.  236  (5  My.  &  Cr.  73j. 

(3)  52  R.  R.  2  (3  Beav.  20).  (8)  24  R.  R.  196(1  Sim.  &  St.  382). 

(4)  60  R.  R.  349  (13  Sim.  304).  (9)  See  Cafe  v.  Bent,  64  R.  R.  280 

(5)  65  R.  R.  652  (14  Sim.  113).  (3  Hare,  245). 
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CosTABADiB  interest  in  property  subject  to  the  discretion  of  another,  is  dis- 
CosTABADiK.  Satisfied  with  the  exercise  of  that  discretion,  therefore  the  Court 
will  take  it  away  from  that  party,  and  assume  itself  to  exercise  it. 
If  a  bill  be  filed,  the  Court  will  of  course  inquire  into  the  acts  which 
have  been  done  in  the  administration  of  the  trust,  and  may  possibly 
(as  has  been  done  in  many  cases)  require  the  trustee  to  exercise  the 
discretion  under  the  view  of  the  Court.  If  the  relief  were  not  given 
in  that  manner,  there  might  at  each  moment  be  a  new  case  arising, 
and  with  it  a  new  suit.  I  am  not  aware,  however,  that  the  Court 
[  •416  ]  has  ever  denied  the  right  of  a  testator  to  give  ♦a  discretion,  or 
deprived  the  trustee  of  it  as  a  matter  of  course. 

If  this  view  of  the  case  had  been  taken  by  the  plaintiff's  advisers, 
this  cause  would  probably  have  been  disposed  of  as  a  matter  of 
course.  The  bill  would  then  simply  have  stated  the  will,  and  the 
present  position  of  the  testator's  family,  and  prayed  the  judgment 
of  the  Court  upon  the  construction  and  effect  of  the  will.  But  that 
view  of  the  case  has  not  satisfied  the  plaintiff,  a  circumstance  much 
to  be  regretted,  especially  when  the  correspondence  that  has  taken 
place  between  the  parties  is  considered.  The  plaintiff,  however, 
has  filed  her  bill,  and  instead  of  stating  the  simple  case  I  have 
mentioned,  has  made  a  special  case.  (His  Honour  read  the  allega- 
tions of  the  improper  conduct  of  the  defendant  towards  the  plaintiff 
and  the  other  children.)  This  statement  has  led  to  a  consequence 
which  was  unavoidable ;  it  has  put  the  defendant  Anne  to  justify 
her  conduct  in  dealing  with  the  property ;  but  as  no  evidence  has 
been  gone  into  by  the  plaintiff,  in  support  of  the  allegations  in  the 
bill,  I  am  compelled  to  deal  with  those  allegations  as  having  no 
foundation.  The  plaintiff  says  she  abstained  from  going  into 
evidence,  in  consideration  for  her  mother :  the  same  consideration 
might  well  have  led  her  to  abstain  from  making  the  charges  in  the 
bill,  by  which  much  trouble  and  expense  would  have  been  saved. 
The  correspondence,  however,  negatives  the  charges,  it  I  except 
one  letter  from  the  defendant  Anne. 

The  only  thing  that  has  struck  me  in  reading  the  correspondence 
is,  the  apparent  disproportion  between  the  allowance  made  to  the 
daughter  and  to  sons.  But  this  disproportion  may  be  only  apparent. 
The  daughter  lived  a  good  deal  with  one  of  her  brothers,  and  had 
[  *416  ]  the  benefit  of  what  he  received  from  the  widow :  she  *lived  also  with 
her  sisters  sometimes,  and  with  her  mother  sometimes.  There 
may  be  sufficient  reason  for  making  a  difference  between  the  pro- 
vision  for  sons  and   for  daughters,    the  sons  requiring  greater 
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pecuniary  assistance  to  prepare  for  their  entiy  into  business  or  cjostabadib 

professions.     The  sons  certainly  appear,  by  the  statements  in  the  costabadtk. 

answer,  to  have  been  drawing  largely  upon  their  mother.     With 

regard  to  the  plaintiff,  I  can  find  no  reason  but  her  mere  will  for 

her  ceasing  to  reside  with  her  mother ;  but  I  do  not  see  that  she 

has  any  right,  by  this  wilful  separation,  to  straiten  the  means  at 

her  mother's  disposal  for  providing  for  the  sons. 

I  refer  to  these  matters,  for  the  purpose  only  of  showing  that  it 
is  impossible,  upon  the  materials  now  before  me,  to  do  more  than 
I  should  have  done  upon  a  simple  bill,  asking  for  nothing  more 
than  an  account  and  a  cleclaration  of  right. 

Direct  inquiries  as  to  the  children  of  the  testator,  and  if  all  the 
children  are  parties,  take  the  usual  accounts  of  the  estate,  and 
ascertain  the  residue ;  and,  at  the  request  of  the  widow,  inquire 
whether  she  is  entitled  to  dower  out  of  any,  and,  if  any,  what  part 
of  the  testator's  estate.  Inquire  what  provision  ought  to  be  made 
for  raising  the  1,7001.,  with  liberty  to  report  as  to  any  proposal  the 
widow  may  make  for  the  future  application  of  the  income  amongst 
herself  and  the  children ;  and  to  state  special  circumstances. 
Reserve  further  directions  and  costs. 


DOWNS  V.  COLLINS.  i»*8. 

Feb,  28,  29. 
(6  Hare,  418—441.)  March  1,  2,  8. 

Articles  of  partnership  between  two  partners  as  brewere,  maltsters,  &c.,       wigram 
covenanting  with  each  other  that  they  and  their  respective  executors  and  V.-C. 

administrators  would  continue  partners  for  twenty-one  years,  determinable  r  418  '] 
upon  the  death  of  both  partners,  unless  their  respective  representatives 
should  agree  to  continue  the  business  for  the  residue  of  the  term ;  and 
empowering  either  partner  to  sell  his  share  in  the  partnership  property, 
(offering  it  first  to  the  other  partner),  so  that  the  purchaser  should  not  he 
entitled  to  the  possession  of  the  partnership  property  until  the  expiration 
of  the  partnerohip,  without  the  consent  of  the  other  partner ;  empowering, 
also,  each  partner,  either  in  his  lifetime  or  under  his  will,  to  introduce  one 
or  more  relations,  heing  sons,  brothers,  or  nephews,  into  the  partnership, 
to  take  all  or  a  portion  of  his  share,  during  the  continuance  of  the  partner- 
ship ;  and  providing,  that,  in  case  of  the  death  of  either  or  both  partners 
duiing  the  term,  after  having  introduced  such  relation,  the  person  so  intro- 
duced should  he  considered  as  the  original  partner ;  providing,  also,  that, 
in  case  of  the  death  of  either  partner  during  the  term,  without  having 
introduced  such  relation,  the  business  should  be  carried  on  by  the  sur- 
viving partner,  and  the  executors,  administratoi's,  or  trustees  of  the 
deceased  partner ;  but  making  no  provision  for  the  case  (which  happened) 
of  the  death  of  one  pai'tner  during  the  term,  and  his  executors  or  adminis- 
trators refusing  to  be  concerned  in  the  business  with  the  surviving  partner, 
and  calling  for  an  immediate  dissolution,  and  a  sale  and  distribution  of  the 
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Downs  partnership  property,  tbe  surviving  partner  not  consenting  to  such  dissolu- 

«•  tion  or  sale :  Held,  in  a  suit  by  the  executors  of  the  deceased  partner 

Collins.  against  the  survivor  for  a  dissolution,  that  the  provisions  in  the  articles  for 

the  continuance  of  the  partnership  during  the  term  of  twenty-one  years 
could  not  be  enforced  in  equity  by  way  of  specific  performance  of  the 
partnership  contract  against  the  representatives  of  a  deceased  partner, 
either  by  way  of  relief  in  a  suit  in  which  such  surviving  partner  was  plain- 
tiff, or  by  way  of  protection  in  a  suit  in  which  he  was  defendant :  and, 
inasmuch  as  the  articles  could  not  be  so  enforced,  the  plaintiffs,  the 
executors  of  the  deceased  partner,  repudiating  the  partnership,  were 
entitled  to  a  decree  for  a  dissolution ;  but  that  such  relief  would  be  given 
to  them  in  equity,  subject  to  any  legal  right  which  the  surviving  partner 
had,  to  recover  damages  against  the  executors  of  the  deceased  partner  for 
a  breach  of  the  covenants  contained  in  the  articles ;  and  that  the  amount 
of  any  damages  which  might  be  recovered  in  such  an  action  must  be  added 
to  the  credit  side  of  the  account  of  the  surviving  partner,  to  be  taken  under 
the  decree. 

The  option  reserved  to  the  executors  of  the  deceased  partner  to  enter  into 
the  partnership  with  a  surviving  partner  must  be  accompanied  by  the 
obligation  on  the  part  of  the  surviving  partner  to  admit  them ;  and,  unless 
the  option  be  confined  to  the  representatives  of  the  partner  who  shall  die 
first,  the  surviving  partner  must  have  the  option  of  enteriug  into  the 
partnership  with  the  representatives  of  the  deceased  partner,  with  the  same 
accompanying  obligation  on  their  part  to  admit  him. 

Specific  performance  of  a  partnership  contract  for  an  absolute  term  of 
years,  leaving  undefined  the  amount  of  the  capital,  and  the  manner  in 
which  it  is  to  be  provided,  the  mode  of  carrying  on  the  business  being  dis- 
cretionary,— cannot  be  enforced  in  a  court  of  equity ;  and  the  Court,  being 
unable  to  enforce  the  entire  contract,  will  not  enforce  it  in  part,  as  against 
the  representatives  of  a  deceased  partner,  by  refusing  them  a  decree  for  the 
dissolution  of  the  partnership  and  the  sale  of  the  property,  which  had, 
under  the  contract,  been  specifically  devoted  to  the  partnership  business. 

Edwabd  Collins  and  John  Downs,  brewers,  lightermen ,  maltsters, 
and  corn-dealers  at  Eichmond,  entered  into  articles  of  partnership, 
dated  the  29th  of  December,  1840.  The  articles  recited,  that  they 
had  carried  on  the  said  business  in  partnership,  since  the  24th  of 
June,  1837,  without  regular  articles;  that  they  were  lawfully  or 
equitably  seised  or  possessed,  in  equal  shares  as  tenants  in  common, 
of  and  in  the  brewhouse,  malting-house,  and  premises  in  Richmond 
aforesaid,  in  which  the  said  trades  and  businesses  had  been  carried 
on,  and  also  of  and  in  divers  freehold  and  leasehold  public-houses 
and  premises  in  Eichmond  aforesaid,  and  elsewhere  in  the  counties 
of  Surrey  and  Middlesex,  which  were  used  by  the  said  Edward 
Collins  and  John  Downs  in  the  way  of  the  trades  or  businesses  of 
[  •419  ]  the  *partnership,  and  were  particularly  enumerated  in  a  schedule 
to  the  said  articles ;  and  that  the  said  Edward  Collins  and  John 
Downs  were  also  possessed,  as  part  of  their  partnership  property, 
in  equal  shares,  of  the  implements  and  utensils  of  trade,  plant, 
machinery,  live  and  dead  stock,  book-debts,  and  other  articles  and 
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things  belonging  to  the  said  trades  and  businesses ;  and  that  the  Downs 
said  Edward  Collins  and  John  Downs  had  advanced  certain  sums  Collins. 
for  the  purposes  of  the  said  partnership,  and  had  agreed  that  the 
partnership  should  be  continued  for  the  time,  and  upon  the  terms' 
and  conditions,  thereinafter  expressed.  The  articles  then  witnessed, 
that  the  said  Edward  Collins  and  John  Downs  did  each  of  them, 
for  himself,  his  heirs,  executors,  and  administrators,  covenant  and 
agree  with  the  other  of  them,  his  executors  and  administrators,  in 
the  manner  following,  (that  is  to  say) :  1.  That  the  said  Edward 
Collins  and  John  Downs  respectively,  and  their  respective  executors 
and  administrators,  shall  and  will  continue  to  be  partners  in  the 
said  trades  or  businesses  of  brewers,  maltsters,  and  dealers  in  coals, 
and  all  matters,  transactions,  dealings,  and  things  relating  thereto, 
for  the  term  of  twenty-one  years  from  the  24th  of  June,  1887,  upon 
the  terms  and  conditions  thereinafter  contained,  subject,  neverthe- 
less, to  be  sooner  determined,  pursuant  to  the  provisions  in  that 
behalf  hereinafter  contained ;  but,  upon  the  death  of  both  of  the 
said  parties,  the  said  partnership  shall  be  dissolved  and  determined, 
unless  the  representatives  of  the  deceased  partners  respectively 
shall,  within  the  space  of  two  calendar  months  after  the  decease  of 
the  partner  who  may  survive,  agree  to  continue  the  same  during 
the  then  residue  of  the  said  term  of  twenty-one  years.  8.  That  all 
the  said  brewing-house,  malting-house,  public-houses,  and  premises, 
shall,  at  all  times  during  the  continuance  of  the  said  partnership, 
be  kept  and  used  as  partnership  property,  but  shall  nevertheless 
belong  *to  the  said  partners  in  equal  portions  as  tenants  in  common,  [  •420  ] 
and  be  considered  as  real  Estate ;  and  the  said  implements  and 
utensils  of  trade,  plant,  machinery,  live  and  dead  stock,  book-debts, 
and  other  articles  and  things  belonging  to  the  said  trades  or 
businesses,  shall  belong  to  the  said  partners  as  partnership  property, 
in  equal  shares  as  tenants  in  common.  4.  That  the  profits  and 
benefit  arising  from  the  said  trades  or  businesses,  and  also  the 
rents  of  the  said  public-houses  and  premises,  and  the  monies, 
goods,  debts,  estates,  and  effects  whatsoever,  which  from  time  to 
time  shall  be  in  or  due  or  belonging  to  the  said  partnership,  shall, 
at  all  times  during  the  said  partnership,  belong  to  the  said  parties 
in  equal  shares  and  proportions.  5.  Bents,  taxes,  disbursements, 
and  losses,  during  the  partnership,  to  be  paid  and  borne  out  of  the 
profits ;  and,  in  case 'of  deficiency,  by  the  said  partners,  in  equal 
shares,  out  of  their  respective  separate  property.  6.  John  Downs 
to  have  the  sole  control  and  management,  and  Edward  Collins  to 
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Downs  act  and  assist  under  his  directions ;  but  this  clause  not  to  apply  to 
Ck)LLiK8.  any  other  partner  to  be  introduced  by  John  Downs.  10.  Neither 
of  the  said  parties,  without  the  consent  of  the  other,  to  enter  into 
'  contracts  for  purchasing  or  renting  any  house  or  building,  or  sign 
the  certificate  of  any  bankrupt,  or  compound,  release,  or  discharge 
any  debt  which  shall  be  due  or  owing  to  the  partners,  except  such 
sums  only  as  shall  be  bond  fide  brought  into  the  cash  of  the 
partnership.  11.  Each  partner  to  be  answerable  for,  and  make 
good  to  the  cash  of  the  partnership,  all  sums  of  money  which  he 
shall  actually  receive,  or  for  which  he  shall,  without  such  consent 
as  aforesaid,  give  any  receipt  or  discharge,  or  sign  any  certificate, 
at  such  time  as  he  shall  not  be  the  sole  surviving  or  sole  acting 
partner.  18.  The  premiums  of  apprentices  to  be  taken  by  the 
parties,  or  either  of  them,  to  be  deemed  part  of  the  capital  of  the 

L  *-i2i  ]  joint  stock,  and  allowances  to  be  made  to  the  *party  boarding  and 
lodging  such  apprentices ;  and  in  case  of  the  death  of  either  of  the 
said  partners  during  the  term  of  any  such  apprenticeship,  the 
survivor  of  the  said  partners  to  keep  and  maintain  every  such 
apprentice  until  the  end  of  his  apprenticeship,  and  to  be  allowed 
for  the  same  out  of  the  partnership  effects.  14.  Each  of  the 
partners,  his  executors  and  administrators,  to  have  access  to  all 
the  partnership  books,  notes,  securities,  writings,  &c.,  without 
hindrance  or  denial  from  or  by  the  other  of  them,  his  executors  or 
administrators,  and  the  same  not  to  be  carried  away  from  the  usual 
place  of  deposit  by  either  of  the  partners,  his  executors  or  adminis> 
trators,  without  the  consent  of  either  of  them,  his  executors  or 
administrators.  16.  Each  partner  tb  receive  interest  at  5^  per 
cent,  for  money  left  in  or  advanced  with  the  consent  of  the  other 
partner,  his  executors  or  administrators.  16.  The  partnership 
accounts  to  be  settled  and  signed  up  to  the  24th  of  June  in  every 
year.  17.  Sums  to  be  drawn  out  of  the  profits  per  month  by  each 
party.  18.  That  it  shall  be  lawful  for  each  or  either  of  the  said 
parties,  at  any  time  during  the  continuance  of  the  said  partnership, 
to  sell  or  otherwise  dispose  of  his  share  and  interest  of  or  in  all  or 
any  part  of  the  estates  and  property  belonging  to  the  said  partners 
as  tenants  in  common,  so  that  the  party  wishing  to  sell  or  dispose 
of  the  same  shall  give  the  other  partner  the  first  offer  of  becoming 
the  purchaser,  at  a  fair  valuation,  to  be  made  in  the  usual  manner  ; 
and  in  case  such  other  partner  shall,  within  one  calendar  month 
after  the  same  shall  be  offered  to  him,  decline  purchasing  the  same, 
then  such  partner  so  desiring  to  sell  or  dispose  of  his  share  and 


VOL.  Lxxvn.]       1848.    CH.    6  HABE,  421—423.  175 

interest  shall  and  may  sell  and  dispose  of  the  same  to  any  other       Downs 
person  or  persons,  so  that  the  purchaser  or  purchasers  of  the  same      Collins. 
property  shall  not  take  or  be  entitled  to  the  possession  of  the  same 
estates  and  property  until  the  expiration  or  other  sooner  *deter-       [  •*22  ] 
mination  of  the  said  partnership,  without  the  consent  of  the  other. 
19.  That  it  shall  be  lawful  for  each  or  either  of  the  said  partners, 
his  executors  or  administrators,  at  any  time  or  times  during  the 
continuance  of  the  said  partnership,  either  in  the  lifetime  of  such 
partner  or  partners  or  by  his  last  will  and  testament,  and  if  during 
the  life  of  the  said  partner,  then  on  giving  six  calendar  months* 
previous  notice  in  writing  of  such  his  or  their  intention  to  the 
other  of  the  said  partners,  to  introduce  one  or  more  of  his  sons,  or 
a  brother  or  brothers,  nephew  or  nephews,  into  the  said  partnership, 
so  as  such  son,  brother,  or  nephew  be  not  under  the  age  of  twenty- 
one  years,  and  so  that  he  or  they  shall  take  the  share  only  or  a 
portion  of  the  share  of  his  or  their  father,  brother,  or  uncle  in  the 
said  partnership,  and  shall  in  all  respects,  for  the  residue  of  the 
continuance  of  the  said  partnership,  be  bound  by  and  agree  to 
observe  all  the  covenants,  agreements,  and  provisions  contained  in 
these  presents,  except  the  present  provision  for  the  introduction  of 
any  son  or  sons,  brother  or  brothers,  nephew  or  nephews,  into  the 
said  partnership ;  and,  also,  upon  the  death  of  any  such  son  or 
sons,  brother  or  brothers,  nephew  or  nephews,  who  shall  be  so 
introduced  into  the  said  partnership,  to  introduce  in  like  manner 
any  other  son  or  sons,  brother  or  brothers,  nephew  or  nephews,  in 
his  or  their  place  or  stead.     20.  That,  in  case  of  the  death  of  either 
or  both  of  the  said  partners  before  the  expiration  of  the  said  term 
of  twenty-one  years,  and  after  having  introduced  any  son  or  sons, 
brother  or  brothers,  nephew  or  nephews,  into  the  said  partnership, 
under  the  provisions  lastly  hereinbefore  contained,  who  shall  at  the 
death  of  such  partner  be  in  the  same  partnership,  such  son  or  sons, 
brother  or  brothers,  nephew  or  nephews,  shall,  from  the  death  of  such 
partner,  (being  his  or  their  said  father,  brother,  or  uncle),  be  and  be 
considered  as  the  original  partner  or  partners,  under  these  presents, 
*in  lieu  of  such  deceased  partner,  and  shall,  as  between  the  said       |  *428  ] 
parties  thereto,  become  entitled  to  the  whole  of   such  deceased 
partner's  share  in  the  profits  of  the  said  partnership  trades  and 
businesses,  and  shall  be  bound  by  all  the  covenants,  clauses,  pro- 
visions, and  agreements  contained  in  these  presents,  on  the  part  of 
such  deceased  partner,  for  the  then  residue  of  the  said  term  of 
twenty-one  years  therein,  if  such  son,  or  brother,  or  nephew  shall 
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Downs       bo  long  live,  (except  the  said  19th  clause  hereinbefore  contained) : 
CoLLiKs.      hut  nothing  herein  contained  shall  prevent  either  of  the   said 
partners  from  disposing  of  his  or  their  beneficial  interest  in  the 
said  copartnership  business  and  estates,  by  his  or  their  respective 
last  will  and  testament,  in  such  way  and  manner,  and  to  such 
person  or  persons,  as  he  or  they  respectively  may  think  proper ; 
the  power  of  sole  control  and  management  reserved  to  John  Downs 
during  his  life  not  to  extend  to  any  person  or  persons  to  whom  he 
may  sell,  give,  devise,  or  bequeath  his  share,  or  any  part  thereof. 
21.  That,  in  case  of  the  death  of  either  of  the  said  parties  to  these 
presents  during  the  continuance  of   the  said  term  of  twenty-one 
years,  leaving  a  son  or  sons,   brother  or  brothers,   nephew  or 
nephews,  him  surviving,  and  without  having  introduced  into  the 
said  partnership,  under  the  provision  hereinbefore  contained,  a  son 
or  sons,  brother  or  brothers,  nephew  or  nephews,  who  shall  then  be 
living  and  in  the  said  partnership,  then  and  in  such  case  the  said 
trades  or  businesses  shall  be  carried  on  by  the  survivor  of  such 
partners,  and  by  the  executors  or  administrators,  or  by  such  other 
person  or  persons  as  shall  be  appointed  by  the  deceased  partner  by 
his  last  will  and  testament  as  trustee  or  trustees  for  that  purpose, 
until  some  son  or  sons,  brother  or  brothers,  nephew  or  nephews,  of 
the  deceased  partner  shall  have  attained  his  or  their  age  of  twenty- 
one  years,  or,  which  shall  first  happen,  until  the  expiration  of  the 
[  ^424  ]       said  term  of  twenty-one  *years ;  and  that  in  the  meantime,  and 
until  such  son  or  sons,  brother  or  brothers,  nephew  or  nephews, 
shall  be  introduced  as  aforesaid,  the  conduct  and  management  of 
the  trades  or  businesses  of  the  said  partnership  shall  devolve  upon 
the  surviving  partner  and  the  said  trustees,  executors,  or  adminis- 
trators of  the  deceased  partner ;  and  that  one  half  of  the  profits  of 
the  said  partnership   trades  or  businesses   shall   belong  to  the 
surviving  partner,  and  the  other  part  thereof  to  the  said  trustees, 
executors,  or  administrators,  to  be  by  them  applied  and  disposed  of 
in  such  manner  as  the  deceased  partner  shall,  by  his  last  will  and 
testament  or  otherwise,  have  directed ;  and,  in  default  thereof,  for 
the  joint  and  equal  benefit  of  the  widow  (if  any)  and  children  of 
such  deceased  partner ;  or,  if  there  shall  be  no  widow  or  child,  as 
part  of  the  personal  estate  of  such  deceased  partner :  and,  also,  that 
the  son  or  sons,  brother  or  brothers,  nephew  or  nephews,  to  be 
appointed  by  the  will  of  his  or  their  deceased  father,  &c.,  shall  be 
admitted  into  the  said  partnership  for  the  residue  of  the  term  of 
twenty-one  years,  in  the  same  manner  in  all  respects  as  if  bis  name 
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had  been  inserted  in  these  presents  instead  of  the  name  of  his  Downs 
father,  &c.,  who  is  a  party  hereto.  22.  That,  in  case  of  the  death  collihs. 
of  either  or  both  of  the  said  partners,  if  the  survivor  of  them,  or 
the  executors  or  administrators  of  either  of  the  deceased  partners, 
shall,  within  twelve  calendar  months  from  the  day  of  the  decease  of 
either  of  such  partners,  give  unto  the  surviving  partner,  or  to  the 
trustees,  executors,  or  administrators  of  such  deceased  partner,  the 
particulars  or  terms,  in  writing,  on  which  he,  (the  surviving 
partner),  or  the  trustees,  executors,  or  administrators  of  either  of 
the  deceased  partners,  will  withdraw  from  the  said  partnership 
trades  or  businesses,  and  if  the  said  surviving  partner,  or  the 
trustees,  or  executors,  or  administrators  of  either  of  the  deceased 
partners,  shall  think  fit  to  accept  such  terms,  he  and  *they  shall  [  *^25  ] 
have  full  power  and  authority  so  to  do,  and  the  surviving  partner, 
or  the  trustees,  executors,  or  administrators  of  the  deceased  partners 
respectively,  as  the  case  may  be,  shall  thenceforth  cease  to  be  a 
partner  or  partners  or  have  any  further  share  or  interest  in  the 
said  partnership  trades  or  businesses,  and  the  same  shall  thence- 
forth wholly  belong  to  the  said  surviving  partner,  or  to  the  trustees, 
executors,  or  administrators,  as  the  case  may  be ;  and,  in  the  latter 
case,  the  same  shall  be  in  trust  for  such  person  or  persons,  and  in 
such  manner,  and  on  such  terms  as  the  said  deceased  partner  or 
partners  respectively  shall,  by  his  respective  last  will  and  testament 
or  otherwise,  direct ;  and  for  want  thereof,  in  trust  to  be  applied  as 
part  of  the  residue  of  the  estate  and  effects  of  the  deceased  partner 
or  respective  deceased  partners.  28.  That  nothing  in  these  presents 
contained  shall  prevent,  or  in  any  manner  be  construed  to  deprive 
or.prevent,  the  said  Edward  Collins  and  John  Downs  mutually,  or 
the  survivor  of  them,  and  the  executors  or  administrators  of  the 
deceased  partner,  or  the  executors  or  administrators  of  each  of  the 
deceased  partners,  and  with  their  joint  approbation,  before  any  son 
or  sous,  brother  or  brothers,  nephew  or  nephews,  shall  be  intro- 
duced into  the  said  partnership  under  the  provisions  hereinbefore 
contained,  and  after  such  son  or  sons,  brother  or  brothers,  nephew 
or  nephews,  shall  have  been  so  introduced,  then  also  with  the  joint 
consent  of  such  son  or  sons,  brother  or  brothers,  nephew  or 
nephews,  to  alter,  vary,  or  determine  all  or  any  of  the  provisions 
hereinbefore  contained,  or  to  expunge  any  part  of  the  same,  or  to 
alter  the  time  for  the  continuance  of  the  said  partnership  or  the 
manner  in  which  the  same  shall  be  carried  on,  or  to  determine  and  - 
put  an  end  to  the  said  partnership,  when  and  in  such  manner  as 
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Downs       they  shall  think  proper,  so  as  the  same  shall  be  done  by  some  deed 
CoLLiNB.     or  writing  to   be  duly  signed  and  sealed   by  them  respectively. 

[  •426  ]  ♦24.  That  if,  at  any  time  after  the  decease  of  either  or  both  of  the 
said  partners,  the  surviving  partner,  and  the  trustees,  executors,  or 
administrators  of  the  deceased  partner  or  partners,  or  the  trustees, 
executors,  or  administrators  of  both  of  the  deceased  partners,  shall 
mutually  be  desirous  of  determining  the  said  partnership  before 
the  expiration  of  the  said  term  of  twenty-one  years,  the  said 
trustees,  executors,  or  administrators  of  such  deceased  partners 
respectively,  shall  have  full  power  and  authority  so  to  do,  and  from 
the  time  that  shall  be  then  agreed  upon,  the  said  partnership  shall 
cease,  determine,  and  be  absolutely  void  to  all  intents  and  purposes 
whatsoever,  anything  hereinbefore  contained  to  the  contrary  in 
anywise  notwithstanding.  25.  Upon  the  expiration  or  final  deter- 
mination of  the  partnership  by  effluxion  of  time  or  other^nse,  the 
debts  of  the  partnership  to  be  paid  out  of  its  effects,  or  a  fund  set 
apart  to  answer  the  same ;  the  effects,  &c.  to  be  sold,  with  liberty 
to  either  of  the  partners,  his  executors  or  administrators,  to  be  the 
purchaser;  the  debts  due  to  be  collected  by  the  partners  or  the 
survivor ;  and  the  surplus  to  be  divided  according  to  the  respective 
rights  of  the  parties ;  and,  thereupon,  mutual  releases  to  be 
executed  by  the  partners,  the  survivor,  and  their  executors  and 
administrators,  as  the  circumstances  of  the  case  might  be ;  and  the 
custody  of  the  books,  vouchers,  &c.  to  be  with  the  surviving  partner, 
or,  if  both  should  be  dead,  then  as  their  respective  representatives 
might  agree. 

The  businesses  were  carried  on  by  the  partners  until  the  death 
of  John  Downs,  in  July,  1843.  John  Downs,  by  his  will  made  in 
April  preceding  his  death,  bequeathed- certain  pecuniary  legacies  to 
his  daughters,  and  gave,  devised,  and  bequeathed  his  said  moiety 

[  •427  ]  in  the  brewery,  stock,  plant,  and  utensils,  and  of  and  in  all  *the 
freehold,  copyhold,  and  leasehold  inns,  public  and  victualling 
houses,  and  beer-houses,  buildings,  hereditaments,  and  premises 
which  he  "purchased  of  Mr.  Edward  Collins,"  and  of  and  in  all 
other  houses,  buildings,  and  premises  which  he  had  purchased  or 
taken,  or  should  purchase,  or  rent,  or  take  jointly  with  him,  and  of 
and  in  the  several  houses  lately  built  by  them,  (the  testator  and 
Edward  Collins)  unto  his  two  sons  Henry  and  Edwin,  as  tenants  in 

^  common,  and  to  their  several  and  respective  heirs  and  assigns  for 

ever ;  and  the  testator,  after  disposing  of  his  other  real  and  personal 
property  for  the  benefit  of  his  widow  and  family,  appointed  his 
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sons,  John  Henry,  Henry,  and  Edwin,  his  executors.  The  will  was  Dowkb 
proved  by  Henry  and  Edwin,  the  two  sons  to  whom  the  partnership  Collins. 
property  was  given  beneficially. 

The  bill,  which  was  filed  by  Henry  Downs  and  Edwin  Downs,  as 
executors  of  John  Downs,  in  January,  1845,  stated,  that  Collins 
and  Downs  had  during  the  partnership  borrowed  a  large  sum  of 
money  from  the  Union  Life  Insurance  Company,  which  was  charged, 
by  way  of  mortgage,  upon  part  of  the  partnership  estate,  and  also 
upon  parts  of  the  separate  estate  of  the  testator,  John  Downs,  and 
of  the  separate  estate  of  the  defendant  Edward  Collins:  that 
Collins  alleged  that  38,825/.  was  due  by  the  partnership  to  the  said 
Union  Company,  and  22,848i.  to  other  persons ;  that  debts,  chiefly 
unsecured,  amounting  to  20,430/.,  were  due  to  the  partnership ;  that, 
upon  an  estimate  of  the  value  of  the  property  of  the  partnership, 
and  of  its  liabilities,  it  appeared  that  the  former  exceeded  the  latter 
only  by  about  4,900/.;  and  that  the  defendant  Edward  Collins 
alleged  he  had  in  his  hands  only  221/.  in  ready  money,  for  paying 
debts  and  carrying  on  the  business.  The  bill  alleged,  that  the 
separate  estate  of  the  testator,  John  Downs,  was  *subject  not  only  [  *428  ] 
to  a  Crown  debt  incurred  in  the  said  business,  but  was  also  subject 
to  separate  debts  and  liabilities  to  a  large  amount,  which  the 
executors  were  unable  to  satisfy  until  the  partnership  a£Fairs  were 
wound  up  and  the  partnership  debts  paid,  so  that  the  separate 
estates  in  mortgage  for  the  partnership  debt  might  be  exonerated  ; 
and  that  the  defendant  Edward  Collins  was  unable  to  pay  the 
partnership  debts  without  the  aid  of  the  testator's  estate.  The  bill 
also  alleged,  that  the  business  had  been  improperly  and  improvi- 
dently  conducted  by  the  defendant  Edward  Collins  since  the  d^ath 
of  the  testator,  John  Downs. 

The  bill  prayed,  that  the  partnership  might  be  declared  to  have 
been  dissolved  by  the  death  of  the  testator,  John  Downs,  or,  if  not, 
that  it  might  now  be  dissolved,  and  an  account  of  the  partnership 
dealings  and  of  the  partnership  estates  and  property  taken;  that 
such  estates,  and  property,  and  the  goodwill  might  be  sold,  and  the 
partnership  debts  paid :  but  if  the  Court  should  be  of  opinion  that 
the  defendant  Edward  Collins  was  entitled  to  carry  on  the  business, 
then  that  he  might  be  restrained  from  carrying  it  on  in  an  irregular 
or  improper  manner  ;  that  an  account  might  be  taken  of  the  profits 
due  to  the  testator,  John  Downs,  at  his  death,  and  of  the  profits 
made  by  the  defendant  Edward  Collins  since  that  time ;  that  the 
separate  and  private  estate  of  the  testator,  John  Downs,  might  be 
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DowNB  exonerated  by  the  partnership  assets  from  all  mortgages  executed 
OoLLiMB.  by  ^^^  testator  for  the  benefit  of  the  partnership ;  and  that  what 
should  be  found  to  be  due  to  the  estate  of  John  Downs  might  be 
paid  to  the  plaintiffs. 

The  widow  of  the  testator  and  his  son  John  Henry  Downs  were 
[  U29  ]  made  defendants  to  the  bill,  in  respect  of  *their  interest  under  the 
will  in  the  separate  property  of  the  testator,  subject  to  the  mortgage 
for  the  partnership  debt. 

The  defendant  Collins,  by  his  answer,  insisted  upon  his  right 
under  the  articles  to  carry  on  the  business,  as  surviving  partner, 
until  the  expiration  of  the  term  of  twenty-one  years,  offering  to 
perform  the  covenants  contained  in  the  articles  on  his  own  part. 
He  denied  that  the  partnership  had  become  dissolved  by  the  death 
of  Downs,  or  that  it  ought  now  to  be  dissolved,  or  the  business 
wound  up,  or  the  property  sold  :  he  denied  that  there  was  anything 
in  the  state  of  the  assets  of  the  concern  to  prevent  the  business 
from  being  carried  on  in  a  proper  manner ;  and  alleged,  that  since 
the  death  of  Downs  he  had  reduced  the  debts  owing  by  the  concern 
(other  than  the  mortgage  debt)  from  28,600Z.  to  16,400/.  The 
defendant  also  alleged,  that  he  should  be  able  to  satisfy  the  partner- 
ship debts  out  of  the  property  of  the  concern,  without  resorting  to 
the  separate  estate  of  Downs;  but  he  insisted  that  the  separate 
estate  of  Downs,  which  was  subject  to  the  mortgage,  was  not,  under 
the  partnership  contract,  entitled  to  be  exonerated  by  a  sale  of 
the  partnership  property,  before  the  expiration  of  the  term. 
The  allegations  of  improper  management  of  the  business  were 
denied. 

Mr.  RoviiUy  and  Mr.  Prior,  for  the  plaintiffs  : 

The  parties  to  the  partnership  contract  evidently  intended,  in 
case  they  should  both  live  until  the  end  of  the  term,  or  their 
executors  or  administrators  should  agree  to  continue  the  business, 
or  if  sons,  brothers,  or  nephews  should  be  substituted,  that  the 
[  •4H0  ]  partnership  should  subsist  *for  the  twenty-one  years  ;  but  there  is 
no  provision  in  the  articles  that  the  business  shall  be  continued 
with  the  assets  of  one  of  the  partners  after  his  death,  unless  his 
representatives  or  appointees  take  his  place  as  partners  in  the  firm. 
If  no  representative  of  a  deceased  partner  were  willing  to  take  his 
place,  and  no  person  were  appointed  under  the  power  contained  in 
the  articles,  the  case  was  left  to  the  operation  of  the  ordinary  rule 
of  law,  by  which  the  partnership  became  dissolved :  Kershaw  v. 
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Matthews  (i).  The  question  then,  would  be,  whether  the  representa-  Dowkb 
tives  of  the  deceased  partner  were  bound  to  become  partners,  and  cJollinb. 
thereby  render  themselves  liable,  as  to  the  rest  of  the  world,  to  the 
bankrupt  laws  and  the  other  consequences  of  being  members  of  a 
trading  concern  :  Waiigh  v.  Carver  (2).  There  was  nothing  in  the 
articles  which  obliged  the  executors  to  take  upon  themselves  these 
personal  liabilities.  The  articles  gave  them  the  option  of  doing  so, 
but  nothing  more ;  and  that  option  they  were  at  liberty  to  decline, 
as  they  had  declined :  Madgwick  v.  Wimble  (3). 

Mr.  Steere,  for  the  defendants  the  widow  and  son  of  Downs. 

Mr.  Rolt  and  Mr.  Selwyn,  for  the  defendant  Collins  : 

*  *  The  entire  frame  of  the  articles  and  the  dealings  of  the  [  ^81  ] 
parties  showed  that  they  had  contemplated  and  bargained  for  an 
absolute  term  of  twenty-one  years  :  the  power  to  substitute  relations, 
to  sell  their  shares,  and  to  preserve  the  interest  in  the  trade  to  the 
representatives  of  a  deceased  partner,  all  manifested  that  the  death 
of  either  partner  was  not  to  dissolve  the  partnership.  ♦  *  The 
executors  might,  in  their  repreesntative  character,  confer  with  the 
surviving  partner  on  the  subject  of  the  trade,  contribute  out  of  the 
estate  so  much  as  the  testator  ''^  would  have  been  bound  to  contribute,  [  *^82  ] 
and  receive  on  behalf  of  the  estate  the  proportion  of  the  profits  coming 
to  it,  without  being  personally  partners.  Even  if  the  executors 
were  bound  by  the  contract  to  become  partners  personally,  there 
would  be  no  hardship,  for  they  were  under  no  obligation  to  take 
upon  themselves  the  character  of  executors ;  they  might  have 
renounced.  *  *  The  18th  clause  of  the  articles  provided  for  the 
sale  of  the  interest  of  a  partner  in  the  concern,  and  there  was  nothing 
to  prevent  the  executors  from  acting  under  that  clause,  and  selling 
the  interest  of  their  testator.  If,  however,  there  were  a  diflSculty 
in  compelling  the  executors  of  a  deceased  partner  to  take  an  active 
part,  either  personally  or  by  means  of  the  testator's  estate  in  their 
hands,  in  the  prosecution  of  a  trade,  still  there  was  no  reason  why 
the  partnership  property  belonging  to  the  estate  of  the  deceased 
and  the  surviving  partner,  and  already  specifically  embarked  in  the 
concern,  should  not  continue  to  be  so  employed  until  the  end  of  the 
term.  The  defendant  had  purchased  the  right  to  have  the  use  of 
the  assets  of  the  partnership  in  carrying  on  the  trade  for  the  term 

(1)  26  IL  B.  l.^  (2  Buss.  62)  (3)  63  B.  B.  15d  (6  Beay.  496). 

(2)  14  B.  B.  845  (1  H.  Bl.  23d). 
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Downs       of  *twenty-one  years,  and  there  was  no  difficulty  in  ascertaining 

Collins.      ^^^  applying  that  particular  property,  at  least,  to  the  purposes  for 

[  •433  ]       which  it  had  been  dedicated  by  the  partnership  contract.     ♦    * 

They    cited  Piggott  v.   Bagley  (i),   Morris    v.   Harrison  (2),   and 

Crawshay  v.  Maide  (a). 

Thb  Yicb-Ghancbllor  : 

The  first  question  is,  what  is  the  contract  between  the  parties 
contained  in  the  articles?  and  the  second  is,  (the  first  being 
answered),  what  decree  the  Court  should  make  under  the  circum- 
stances of  this  case  ? 

After  reading  the  articles  through  repeatedly,  I  certainly  have  no 
doubt  upon  the  first  question,  that  the  parties,  when  they  signed 
those  articles,  intended  to  bind,  and  conceived  that  they  had  bound, 
themselves  to  carry  on  the  partnership  for  the  term  of  twenty-one 
[  ^484  ]  *years  absolutely.  If  they  had  intended  nothing  more  than  to 
constitute  a  partnership  for  that  time,  they  probably  would  have 
gone  no  farther  than  is  usual  in  such  cases, — to  agree  for  them- 
selves, their  executors,  administrators,  and  assigns,  that  they  should 
be  partners  for  the  term  of  twenty-one  years ;  and  in  that  case  no 
difficulty  would  have  arisen  here.  .It  appears,  however,  that  the 
parties  beyond  this  had  another  object  in  view,  for  each  desired  to 
have  the  power  of  providing  for  a  son  or  sons,  brother  or  brothers, 
nephew  or  nephews,  and,  therefore,  each  stipulated  for  the  power 
of  transferring  the  whole  or  any  part  of  his  share  to  any  of  such 
relations.  One  article  provides,  that,  even  after  the  appointment  of 
any  one  of  these  persons,  if  the  persons  so  appointed  should  die, 
the  original  partner  should  have  a  power  of  appointing  another 
person,  falling  within  the  degree  of  relationship  mentioned,  to 
succeed  him.  I  have  no  doubt  that  the  intention  of  the  parties  was 
to  preserve  to  each  of  them  this  power  of  substitution. 

Now,  if  the  partnership  had  been  simply  a  partnership  for 
twenty-one  years  without  any  further  provision,  it  is  clear  the 
death  of  either  partner  would  have  determined  the  partnership, 
and  it  was  necessary,  therefore,  that  some  special  provisions  should 
be  introduced,  in  order  that  any  sons,  brothers,  or  nephews,  who 
might  be  brought  into  the  concern,  should  have  the  benefit  of  the 
partnership  so  long  as  it  should  continue.  In  framing  those  pro- 
visions it  appears  to  me,  that  the  parties  have  assumed  throughout 

(1)  29  R.  B.  850  (M»C1.  &  Y.  569).  (3)  18  R.  R.  126  (I  Swanst.  495,521V 

(2)  OoUes,  157. 
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that  the  purposes  they  had  in  view  would  require  the  partnership       Dowkb 
to  continue  for  an  absolute  term,  and  that  by  some  means  or  other      coluns 
it  would  so  continue;    and  that  they  did  not  consider  what  the 
circumstances  of  the  case  would  be  in  the  event  of  any  of  the 
appointees  declining  to  become  *partners,  or  in  the  event  of  no       [  *436  ] 
appointment  having  been  made. 

The  first  article  fixes  the  term  of  twenty-one  years,  subject, 
nevertheless,  to  be  sooner  determined  pursuant  to  the  provisions  in 
that  behalf  thereinafter  contained.  With  respect  to  those  words,  I 
do  not  find  any  provisions  that  import  that  the  partnership  is  to  be 
determined  upon  the  death  of  either  partner.  Then  follows  a 
clause  to  this  effect :  although  they  have  agreed  that  the  partner- 
ship shall  be  carried  on  for  the  whole  term  of  twenty-one  years  by 
them,  or  by  their  respective  executors  and  administrators,  that, 
upon  the  death  of  both  partners,  the  partnership  shall  be  dissolved, 
unless  the  representatives  of  both  shall  agree  to  carry  it  on, — a 
clause  which,  coupled  with  what  afterwards  follows,  manifestly 
points  to  the  case  of  both  having  died  without  appointing  any  son 
or  sons,  brother  or  brothers,  nephew  or  nephews,  to  succeed.  The 
effect  of  the  provision  in  case  of  the  death  of  both  partners  is 
material,  as  it  gives  the  executors  of  the  parties,  filling  a  fiduciary 
character,  power,  if  they  think  fit,  to  carry  on  the  business,  which 
of  course  would  be  an  indemnity  to  them  for  their  so  doing. 
Stopping  therefore  at  that  point,  notwithstanding  anything  that 
comes  after  the  first  clause,  I  think  that  clause  must  be  construed 
as  an  agreement  between  the  two,  for  the  purposes  of  the  articles, 
that  the  trade  shall  be  carried  on ;  and  there  is  nothing  in  the 
subsequent  stipulations  which  (except  by  operation  of  law)  would 
have  the  effect  of  dissolving  the  partnership. 

Now  the  events  were  these :  At  the  time  of  the  testator's  death  his 
sons  were  all  of  age,  and  the  sons  and  executors  declined  to  have 
anything   to   do   with  the  partnership,  which,  they   say,   cannot 
profitably  be  carried  *on.     In  what  position  then  does  that  place       [  **36  ] 
the  other  party  ? 

It  was  said,  that  the  power  to  appoint,  and  the  power  for  the 
executors  to  carry  on  the  concern,  was  a  mere  option  given  to  the 
executors  of  a  deceased  partner.  I  admit  that  these  provisions  may 
have  nothing  more  than  the  effect  of  giving  an  option,  and  that  the 
party  to  whom  the  option  is  given  is  not  compellable  to  enter  into 
the  partnership ;  but  the  effect  of  exercising  that  option  must  be, 
that  the  other  party  is  compellable  to  admit  him :  the  option  on  the 
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Downs  one  side  cannot  exist  without  the  obligation  on  the  other.  The 
Collins,  option  in  thie  case  is  given  to  each  of  the  partners,  and,  therefore, 
the  representatives  of  Downs  have  an  option  to  enter  the  partner- 
ship, and  Collins  is  compellable  to  admit  them.  As  to  Collins,  he 
also  must  be  entitled,  as  against  those  who  represent  the  other 
party,  to  compel  them  to  admit  him.  Admitting,  therefore,  that  it 
is  a  mere  option  as  far  as  relates  to  the  party  coming  into  the 
concern,  yet  the  other  party  in  either  case  must  be  compellable  to 
admit  the  coming-in  partner,  which  is  the  point  that  creates  the 
difficulty  in  the  present  case.  Mr.  Collins  insists  that  he  has  a 
right  either  in  his  own  person  to  carry  on  the  concern,  or  to  have 
the  testator's  executors  or  appointees  to  carry  it  on  with  him.  He 
exercises  that  option.  He  must,  in  fact,  have  a  right  to  the  benefit 
of  the  concern,  and  to  have  it  so  carried  on.  If  that  be  not  the 
construction  of  the  articles,  the  unavoidable  consequence  is,  that 
the  power  which  is  in  terms  given  to  each  to  appoint  a  person  to 
succeed  him,  is  in  effect  only  a  power  given  to  the  partner  who 
should  first  die.  If  the  case  be,  that  the  executors  or  family  of 
Downs  refuse  to  have  anything  to  do  with  the  concern,  and  if  the 
executors  of  Downs  should  sell  all  his  leasehold  property  which  is 
[  •487  ]  engaged  in  the  concern,  *and  refuse  to  contribute  capital  in  any 
way  for  carrying  it  on,  it  appears  to  me  it  must  be  left  to  a  court  of 
law  to  determine  whether  an  action  will  not  lie  by  Collins  against 
the  executors  of  Downs  to  recover  damages  for  that  breach  of 
covenant.  The  question  is,  how  the  case  is  to  be  dealt  with  in  this 
Court. 

There  is  no  express  provision  for  the  event  which  has  happened ; 
at  the  same  time,  if  the  terms  of  the  partnership  had  been  definite, 
I  do  not  know  why  the  Court  should  not  have  given  t6  Collins  the 
benefit  of  that  for  which  the  articles  stipulated.  I  see  nothing  in 
these  provisions  which  a  court  of  justice  will  not  execute  if  it  can. 
A  man  may  covenant,  for  example,  that  his  son  after  his  death 
shall  do  certain  acts,  or  that  his  wife  shall  levy  a  fine,  or  otherwise 
bind  himself  for  the  acts  of  others ;  but  those  parties  cannot  after- 
wards be  compelled  to  do  the  act  contemplated,  and  the  covenantee 
looks  to  the  assets  of  the  covenantor,  if  the  person  who  is  required 
to  do  the  act  declines  to  do  it.  But  if  no  provision  is  made  for  the 
amount  of  capital  to  be  used  in  this  partnership,  and  if  any  of 
those  other  matters,  which  are  not  provided  for,  be  mere  matters 
of  discretion  and  agreement  between  the  parties,  it  appears  to  me 
t;o   offer  an  insuperable  difficulty  in  the  wa^  of  holding  that  the 
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estate  of  Downs  is  bound  to  continue  in  the  partnership  with  Collins 
or  his  appointees. 

One  argument  was  used  on  behalf  of  the  defendant  Collins,  which, 
for  the  moment,  struck  me  as  possibly  meeting  one  difficulty  in  the 
case.  It  was  said,  supposing  *it  to  be  a  case  in  which  the  Court 
was  called  upon  to  decree  specific  performance  in  favour  of  Collins, 
Collins  might  say,  that  although  he  could  not  have  whafc  he  was 
entitled  to  under  the  articles,  still  he  was  entitled  to  take  as  much 
as  he  could  get-:  that  he  was  entitled,  as  against  the  estate  of 
Downs,  to  have  capital  brought  into  the  concern  in  due  proportion, 
and  to  have  the  concern  carried  on  in  partnership  down  to  the  end 
of  the  term ;  but  that,  if  he  could  nofc  get  the  full  benefit  of  those 
provisions,  or  have  the  assistance  of  the  executors  of  Downs  and  of 
his  capital,  still  he  might  have  the  use  of  the  leasehold  property  in 
question ;  he  might  take  it  as  being  property  in  specie.  It  appears 
to  me,  that  there  is  considerable  difficulty  in  holding  that  that  is 
the  correct  view  of  the  case ;  for,  unless  the  position  of  the  parties 
can  be  defined  with  something  like  accuracy,  it  is  impossible  for 
me  to  say,  whether  I  am  not,  in  truth,  giving  the  defendant  some- 
thing which  is  quite  inconsistent  with  that  which  it  was  originally 
intended  between  the  parties  he  should  have ;  and  that  will  come 
round  to  precisely  the  question  I  have  already  adverted  to,  namely, 
whether  the  contract  between  the  parties  is  sufficiently  defined  for 
the  Court  to  be  able  to  decree  its  specific  performance, — which  I 
should  in  effect  be  deciding,  if  I  were  to  dismiss  this  bill. 

There  is,  then,  the  other  question,  which,  if  I  should  be  of 
opinion  in  favour  of  the  plaintiffs,  would  still  not  be  wholly  free 
from  difficulty.  Assuming  that  I  cannot  compel  the  executors 
(which,  of  course,  I  cannot)  to  become  partners  personally, — if  I 
cannot  give  Mr.  Collins  that  species  of  benefit  contemplated  by  the 
contract  entered  into  with  the  testator,  the  estate  of  the  testator 
may  be  liable  to  an  action;  and  the  parties  now  suing  in  this 
Court  are  the  very  persons  who  would  be  liable  *to  Mr.  Collins  in 
that  action.  The  Court,  if  it  gave  the  plaintiffs  a  decree  for  dis- 
solution, and  an  account  of  the  testator's  property  in  the  business, 
must  have  regard  to  the  fact,  that  the  parties  who  are  seeking  to 
recover  might  be  debtors  by  covenant  in  respect  of  this  very  property 
they  are  seeking  to  take  from  the  other  partner. 


Downs 

r. 

Collins. 


[  M-HS  ] 


[  M39  ] 


The  Vicb-Chancbllor  : 

I  stated  at  the  close  of  the  argument,  that  the  intention  of  the 
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Downs      parties  to  the  articles  of  the  29th  of  Decetaber,  1840,  to  become 
CoLLiKB.      partners  for  an  absolute  term  of  twenty -one  years,  if  they  or  their 
appointees  should  so  long  live,  appeared  to  me  to  be  clear.     Inde- 
pendently of  the  observations  I  then  made,  the  express  provision  in 
the  first  article,  that,  upon  the  death  of  both  partners  (which  must 
mean  their  death  without  having  appointed  successors),  the  partner- 
ship should  cease,  shows  that  the  term,  according  to  the  articles* 
has  not  ceased  on  the  death  of  Downs  only  ;  but  here  the  difficulty 
begins.      Admitting  that  the  articles  do  sufficiently  express  that 
particular  intention,  (and  excluding  the  difficulty  arising  from  the 
refusal  of  the  executors  and  the  family  of  Downs  to  have  anything 
to  do  with  the  concern), — are  the  articles  such  as  a  court  of  equity 
can  enforce,  or  is  not  the  case  one  in  which  this  Court,  upon  its 
ordinary  principles,  must  leave  the  parties  to  their  legal  remedies? 
The  latter  is,  I  apprehend,  the  course  the  Court  must  take. 
(His  Honour  stated  the  first  and  third  articles  (i).) 
Now,  except  that  clause,  and  except  a  recital   that  both  the 
partners  had  advanced  some  sums  for  the  purposes  of  the  partner- 
[  '440  ]      ship,  I  find  no  agreement  as  to  the  *amount  of  the  capital  to  be 
employed  in  the  concern,  or  the  manner  of  providing  it  or  carrying 
on  the  concern.     The  pleadings  throw  no  light  upon  the  matter. 
This  led  me  to  inquire  during  the  argument  what  amount  of  capital 
was  actually  employed  in  the  concern,  and  by  whom,  or  in  what 
manner,  it  was  provided ;  for  the  practice,  in  that  respect,  might 
have  supplied  what  was  wanting  in  the  written  articles.     The  state- 
ments, which  the  counsel  for  the  defendant  were  instructed  to  make, 
confirm,  as  those  statements  were  themselves  confirmed  by  the 
evidence  in  the  cause,  namely,  that  such  monied  capital  as  was 
from  time  to  time  employed  in  this  partnership,  in  brewing,  malt- 
ing, selling  coal,  and  other  matters  relating  thereto,  was  raised  by 
means  of  bill  transactions.     Whilst  Downs  was  living,  the  scale  on 
which  the  concern  was  to  be  carried  on  might  be  determined  from 
day  to  day,  with  the  consent  of  the  parties ;  but  it  is  not  suggested, 
that  there  was  any  agreement  binding  either  party,  or  any  rule  by 
which  a  court  of  equity  can  be  guided  in  determining  the  question. 
The  third  article  might  be  to  some  extent  a  guide  for  the  business 
of  the  brewery,  but  not  for  the  trades  of  malting,  coal  dealing,  and 
other  like  matters. 

I  am  satisfied  that  no  useful  result  could  possibly  be  obtained  by 
inquiry  upon  this  subject ;  it  was  not  suggested  by  the  defendant's 

(1)  8upra,[]^.  173. 


VOL.  Lxxvii.]        1848.     CH.     6  HARE,  440-441. 


187 


counsel  that  any  such  result  could  be  obtained.  I  see  no  alterna- 
tive between  the  two  courses,  of  leaving  the  defendant  to  his  action 
upon  the  articles,  or  of  protecting  him  from  the  breach  of  the 
articles  with  respect  to  the  provisions  contained  in  the  third  article. 

I  am  satisfied  that  the  former  is  the  proper  course  to  be  pursued. 
Downs  was  not  more  in  fault  than  Collins,  for  the  omission  of 
more  definite  provisions  in  the  articles  for  the  circumstances  which 
have  happened.  It  *is  a  casus  omissus  in  the  articles,  which  appears 
to  me  to  make  a  specific  performance  by  a  decree  of  this  Court 
impossible.  If  Collins  had  been  plainti£F,  I  must  have  refused 
him  specific  performance ;  and  I  cannot,  because  he  is  defendant, 
refuse  to  protect  such  rights  as  the  plaintiffs  have  in  Downs'  estate. 

The  decree,  which  I  shall  make,  is  a  decree  to  this  effect :  The 
plaintiffs  undertaking  to  pay  what,  if  anything,  shall  appear  due 
from  the  estate  of  Downs  to  Collins,  on  the  account  hereinafter 
mentioned,  declare,  that  the  partnership  was  dissolved  at  the  death 
of  Downs.  Take  an  account  of  the  partnership's  dealings  and 
transactions,  and  the  partnership  property.  The  defendant  Collins 
to  be  at  liberty  to  bring  such  action  as  he  may  be  advised  for  the 
breach  of  any  covenant  in  the  articles  by  Downs  or  his  executors. 
The  executors  to  admit  their  refusal  to  become  partners,  and  also 
the  withdrawal  of  Downs'  share  of  the  capital  in  the  concern,  and 
the  defendant  Collins  to  be  allowed  to  set  off  such  damages  (if  any) 
as  he  may  recover  in  such  action,  against  the  amount  (if  any)  which 
shall  be  found  due  from  him  by  the  Master,  or  the  same  to  be  added 
to  anything  which  shall  be  found  coming  to  Collins  from  the  estate 
of  Downs. 


Downs 

V, 

Collins. 


[  •**!  ] 


MANSER  V.  BACK(i). 

(6  Hare,  443—450.) 

Premises  were  advertised  to  be  sold  according  to  ceiiain  printed  par- 
ticulars and  conditions  of  sale.  Before  tlie  sale  took  place,  several  of  the 
printed  copies  were  altered  by  the  vendor's  solicitor,  who  introduced,  in 
writing,  a  reservation  of  a  right  of  way  to  other  premises  belonging  to  the 
vendor.  Several  of  the  altered  copies  of  the  particular  were  laid  on  the 
tahle  in  the  auction  room,  without  any  remark  with  regard  to  the  alteration, 
and  an  altered  copy  was  delivered  to  the  auctioneer,  who  read  the  same 
aloud  before  the  biddings  commenced ;  but  the  party  who  became  the  pur- 
chaser did  not  hear  or  notice  the  alteration.  The  contract  was  signed  by 
the  auctioneer  (inadvertently),  and  by  the  purchaser,  on  a  copy  of  the  par- 
ticulars of  sale  not  containing  the  reservation.    After  the  purchase-money 

(1)  Followed,     In     re     Hare    and      see  Tamplin  v.  James  (1879)  16  Ch.  D. 
a  Moore's   Contract  [1901]   1  Ch.  93,      215,  43  L.  T,  520. 
70  L.  J.  Ch.  45,  83  L.  T,  672;  and 
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Jan,  17,  18, 

19,  20. 

Feh.U. 
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Manbbr  was  paid  and  possession  given,  the  purchaser  filed  his  bUl  for  a  specific 

t,  perfoiTnance  of  the  contract  by  a  conveyance  from  the  vendor,  without  a 

Back.  reservation  of  the  right  of  way  ;  and  the  bill  was  dismissed  without  costs. 

An  authority  given  to  an  auctioneer  to  sell  may  be  revoked  by  the  vendor 
at  any  time  before  the  sale,  and  such  revocation  is  valid  against  parties 
dealing  without  knowledge  of  it ;  therefore,  in  a  suit  by  a  purchaser  to 
enforce  specific  performance  of  a  contract  entered  into  by  the  auctioneer  by 
mistake  or  inadvertence,  for  the  sale  of  property,  as  to  part  of  which — a 
right  of  way  over  the  land  sold — ^his  authority  had  been  revoked,  it  is  com- 
petent to  the  defendant  to  insist  upon  such  revocation,  and  parol  evidence 
is  admissible  in  support  of  that  defence. 

The  vendors  were  owners  of  copyhold  premises  at  Hoddesden, 
bounded  on  the  west  by  the  road  from  London  to  Ware,  on  the 
south  by  a  lane  called  Conduit  Lane,  and  on  the  north  by  premises 
called  Whitley's.  Fart  of  these  premises  consisted  of  the  "  Fox 
Inn,''  which  adjoined  the  London  and  Ware  road  and  Whitley's 
premises,  and  formed  the  north-western  part  of  the  premises  belong- 
ing to  the  vendors.  There  was  a  right  of  way  from  Whitley's 
premises,  along  the  back  of  the  "  Fox  Inn,"  to  Conduit  Lane, 
passing  through  the  lot,  the  subject  of  this  suit.  The  vendors 
gave  directions  for  the  sale  of  the  above  premises,  with  the  excep- 
tion of  the  **  Fox "  public-house  and  a  small  house  adjoining  it, 
and  particulars  were  prepared  by  the  auctioneer,  describing  the  lot 
(being  Lot  11),  and  reserving  Whitley's  right  of  way.  At  the  auction, 
on  the  dOlh  of  May,  1844,  the  plainti£F,  and  one  Warner,  became 
the  purchasers ;  and  on  the  evening  of  the  same  day,  memoranda 
of  this  purchase,  written  on  two  copies  of  the  particulars  of  sale, 
were  signed,  one  by  the  plaintiff,  for  himself  and  Warner,  and  the 
other  by  the  auctioneer.  On  the  7th  of  June,  two  other  memoranda 
of  the  contract  were  signed,  on  similar  copies  of  the  particulars,  the 
name  of  Warner  being  omitted,  and  the  plaintiff  becoming  the  sole 
[  Uii  ]  purchaser.  *The  title  was  afterwards  investigated,  the  purchase- 
money  was  paid,  and  the  plaintiff  was  let  into  possession.  But  when 
the  surrenders  were  prepared,  the  vendors  insisted  on  the  right  of 
reserving  a  right  of  carriage-way  to  the  back  yard  of  the  "Fox  Inn." 
Upon  this  the  plaintiff  filed  his  bill  to  enforce  a  surrender  of  the 
premises,  without  a  reservation  of  such  right  of  carriage-way. 

It  appeared  from  the  evidence,  that,  after  the  original  particulars 
and  conditions  of  sale  had  been  prepared  and  distributed,  it  was 
discovered  that  the  reservation  of  a  right  of  way  to  the  back  yard 
of  the  **  Fox  Inn,"  where  there  were  stables  and  a  coach  or  cart- 
house,  had  not  been  made,  and  that  there  was  no  other  access  for 
carriages  to  those  premises.      The  information  of  this  fact  was 
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received  in  London,  by  the  vendors'  solicitor,  on  the  evening  before  Manseb 
the  day  of  sale,  and  he  immediately  altered  a  copy  of  the  particulars  3^^,^ 
of  sale,  by  introducing  a  reservation  of  the  right  of  way  to  the 
"  Pox  Inn  "  after  the  reselrvation  of  the  right  of  way  to  Whitley's 
premises.  Fourteen  or  fifteen  copies  of  the  original  particulars 
were  altered  in  the  same  manner  by  his  clerks.  These  copies  were 
brought  to  the  auction  room ;  some  were  distributed,  without  obser- 
vation, and  the  others  placed  together  on  the  table,  and,  after  the 
sale,  the  greater  part  of  the  altered  particulars  were  taken  away. 
The  vendors'  solicitor  directed  the  auctioneer  to  sell  according  to 
the  altered  particulars.  It  was  proved  by  the  evidence  of  the 
vendors'  solicitor  and  the  auctioneer,  that  the  auctioneer,  before 
the  sale  took  place,  read  aloud  the  altered  particulars;  and,  on  the 
part  of  the  plaintiff,  it  was  proved  that  several  persons  in  the  room 
did  not  hear  or  notice  the  reading  of  the  alteration.  The  particulars 
of  sale,  on  which  the  memoranda  as  to  the  purchase  were  signed, 
were  the  *original  copies  of  the  particulars,  not  containing  the  [  •445  ] 
alteration.  The  auctioneer,  in  his  evidence,  stated  that  he  had 
signed  these  particulars  through  inadvertence. 

Mr.  Rmsell,  Mr.  RomiUy,  and  Mr.  Giff'ard,  for  the  plaintiff. 

Mr.   Kenyan    Parker,    Mr.   Rolt,   and   Mr.   Piggott,   for  the 
defendants. 

The  authorities  cited  are  mentioned  in  the  judgment,  from  which 
the  points  argued  will  sufficiently  appear. 

Thb  Vice-chancellor  (after  stating  the  facts  to  the  foregoing       Feb.  11. 
effect) : 

At  the  conclusion  of  the  argument  I  stated  ray  opinion,  to  which 
I  adhere,  that  the  original  insertion  of  Warner's  name  did  not 
affect  the  case,  and  that  the  terms  on  which  the  contract  for  sale 
was  made,  are  ascertained,  subject  to  the  question  which  I 
reserved. 

The  title  was  investigated,  but  some  points,  not  affecting  this 
case,  remained  to  be  completed  on  the  28th  of  September,  1844. 
However,  on  that  day,  the  balance  of  the  purchase-money  was  paid, 
possession  was  given  to  the  plaintiff,  and  the  conveyances  alone 
remained  to  be  executed.  In  order  to  state,  in  the  clearest  way  I 
can,  the  question  I  have  now  to  decide,  I  will  suppose  the  dispute 
between  the  parties,  which  in  fact  arose  some  time  afterwards  in 
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Ma-nsbr      settling  the  conveyanceB,  to  have  arisen  on  the  same  day  on  which 
Back.        possession  was  given,  and  the  bill  to  have  been  filed  immediately 

afterwards. 
[  **«  ]  Whatever  the  effect  upon  the  case  may  be,  it  is  indisputable, 

that,  at  the  time  the  auctioneer  knocked  down  Lot  11,  he  had  (as 
between  himself  and  the  vendors)  no  authority  to  sell  except 
according  to  the  altered  particulars,  provided  the  vendors'  solicitor 
had  authority  to  make  the  alteration. 

The  evidence  of  the  witnesses  as  to  what  was  said  in  the  auction- 
room  is  of  little  value  when  given  a  long  time  after  the  sale,  unless 
something  very  material  occurred  at  the  time  to  fix  their  attention. 
Where  parties  supposed  that  they  already  knew  what  was  in  the 
particulars,  their  attention  was  not  likely  to  be  very  closely  directed 
to  what  the  auctioneer  read,  even  if  they  intended  to  be  bidders. 
If  these  observations  should  not  be  deemed  satisfactory,  it  must  be 
remembered  how  much  greater  force  is  to  be  given  to  the  testimony 
of  two  credible  witnesses,  one  of  whom  says  he  did  read,  and  the 
other  says  he  heard  him  read  (both  swearing  to  an  affirmative), 
than  to  the  negative  evidence  of  those  who  only  say  they,  did  not 
hear  him  read  a  particular  passage  or  clause.  But  I  must  give  the 
plaintiff  the  benefit  he  claims  of  not  having  heard  the  auctioneer 
read  the  reservation  of  the  right  of  the  way  to  the  '*  Fox."  Nothing 
but  the  most  conclusive  evidence  could  induce  me  to  fix  him  with 
having  heard  it  read.  Not  meaning  to  lay  down  any  general  rule, 
I  say  that,  in  a  case  like  this, — after  the  circulation  of  the  original 
particulars,  and,  looking  at  the  manner  in  which  the  altered  copies 
were  dealt  with,  I  must  suppose  the  plaintiff  came  into  the  auction- 
room  believing  the  sale  was  to  take  place  without  other  reservation 
than  was  specified  in  the  original  particulars.  No  care  was  taken 
to  correct  that  belief.  The  auctioneer  should  not  have  satisfied 
himself  with  merely  reading  the  altered  particulars;  he  should 
pointedly  have  called  attention  to  the  fact  that  they  had  been 
[  •447  ]  *altered,  and  in  what  way.  The  onus  of  proving  this  distinct 
notice  is  wholly  upon  the  vendors,  and  they  have  not  dis- 
charged it.  I  shall  therefore  apply  myself  to  the  further 
consideration  of  this  case,  upon  the  hypothesis  that  the  auc- 
tioneer read,  but  that  the  plaintiff  did  not  hear  him  read,  the 
new  reservation. 

Now  with  respect  to  the  law  which  is  to  govern  this  case,  I  shall 
follow  the  arguments  of  counsel.  Some  of  the  points  are  clear. 
If   the  vendors  had  been    plaintiffs   asking  a  decree  for  specific 
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performance,  with  an  addition  to  the  paper  signed  by  Manser,  such  mansbr 
as  they  say  ought  to  have  been  introduced,  it  is  clear  that  no  such  ^^^^ 
decree  could  have  been  made.  The  evidence  to  prove  the  additional 
term  would  have  been  inadmissible.  I  notice  this  in  passing,  for 
the  purpose  of  saying  it  is  to  a  case  of  this  description  that  the  case 
of  Jenkinson  v.  Pepys  (i)  must  be  referred.  From  the  statement 
of  that  case  in  Higginson  v.  Clowes  (2),  it  is  manifest  that 
Sir  L.  Pepys  was  the  defendant,  and  that  the  evidence  which 
was  rejected  was  there  adduced  by  the  plaintiffs ;  and  it  is  dis- 
tinctly shown  that  such  was  the  fact,  by  the  citation  of  that  case 
by  the  distinguished  counsel  in  The  Marqxds  of  Townshend  v. 
Stangroom{^). 

It  is,  however,  a  well-established  principle  of  equity,  that  the 
Court  will  not  enforce  the  specific  performance  of  an  agreement  in 
writing,  where,  from  fraud,  mistake,  or  surprise,  injustice  would  be 
done  to  the  defendant  by  a  decree  for  that  purpose.  And,  there- 
fore, where  the  terms  of  the  written  agreement  have  been 
ambiguous,  so  that,  adopting  one  construction,  they  may 
reasonably  *be  supposed  to  have  an  effect  which  the  defendant  [  •448  ] 
did  not  contemplate,  the  Court  has,  upon  that  ground  only,  refused 
to  enforce  the  agreement :  Calverly  v.  Williams  (4),  Jenkinson  v. 
Pepys  (1),  Clowes  v.  Higginson  (5),  Neeji  v.  Abbott  (6).  In  the  first 
three  cases  the  plaintiff  was  the  author  of  the  ambiguity ;  but, 
in  the  last,  the  vendor,  the  author  of  the  ambiguity,  had  the  benefit 
of  the  principle,  although  it  was  certain  the  purchaser  supposed  he 
was  buying  all  he  claimed.  The  principle  is,  that  it  is  against 
conscience  for  a  man  to  take  advantage  of  the  plain  mistake  of 
another,  or,  at  least,  that  a  court  of  equity  will  not  assist  him  in 
doing  so.  In  the  cases  last  cited,  the  court  was  enabled  to  apply 
its  principle  without  resorting  to  parol  evidence.  As  the  principle, 
however,  is  general,  where  the  fraud,  mistake,  or  surprise  cannot  be 
established  without  evidence,  equity  will  allow  a  defendant,  to  a  bill 
for  specific  performance,  to  support  a  defence  founded  upon  any  of 
those  grounds  by  evidence  dehors  the  agreement.  It  is  unnecessary 
to  do  more  than  refer  to  the  cases  cited  by  Sir  Edward  Sugden, 
(Vend,  and  Pur.). 

The  question   is,  whether  the  facts  which  I  have  treated  as 

(1)  Cited  by  Sir  W.  Grant,  M.   E.,  (3)  5  R.  E.  312  (6  Ves.  328,  331). 
10  R.  R.  114  (15  Ves.  521) ;  Id.,  by  (4)  1  R.  R.  118  (1  Ves.  Jr.  210). 
Sir  J.  Plumer,  V.-C,  13  R.  R.  287          (5)  12  R.  R.  284  (1  V.  &  B.  524). 

(1  V.  &  B.  528).  (6)  46  R  R.  139  (0.  P.  Cooper,  333). 

(2)  10  R.  R.  112  (15  Ves.  516). 
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Manskb      established  in  this  case,  bring  it,  in  favour  of  the  vendors,  within 

Back.  *^®  principle  I  have  referred  to.  I  think  the  answer  must  be  in  the 
affirmative.  True  it  is,  that  the  plaintiff,  upon  the  supposition  I 
now  make,  bond  fide  believed,  and  was  justified  in  believing,  that  he 
had  purchased  that  which  he  claimed  by  his  bill.  But  if  mistake, 
without  fraud,  be  a  ground  for  refusing  a  decree  for  specific  per- 
formance, what  more  can  be  necessary  than  distinct  and  satisfactory 

f  *449  J  proof  of  such  *mi8take.  That  the  defendant,  who  undertakes  to 
prove  such  a  case,  undertakes  (as  Lord  Eldon  said)  a  task  of  great 
difficulty,  is  not  to  be  denied.  But  if  the  difficulty  be  got  over  by 
evidence  so  stringent  that  the  Court  may  safely  act  upon  it,  why  is 
not  the  principle  to  be  applied  ? 

It  is  not,  upon  the  evidence,  to  be  doubted,  that  the  vendors' 
solicitor  did,  before  the  sale,  alter  the  particulars  in  the  way 
suggested  by  the  defence,  and  distribute  them  in  the  sale-room. 
Nor  is  it  to  be  doubted  that  he  instructed  the  auctioneer  to  sell 
according  to  the  amended  particulars  ;  nor  that  the  auctioneer  was 
bound  to  do  so,  and  was  limited  by  those  instructions,  provided  the 
vendors'  solicitor  had  authority  to  give  them.  Are  the  vendors  in 
such  a  case  to  be  bound  in  this  Court  by  the  carelessness  of  the 
auctioneer,  in  a  case  in  which  (according  to  my  present  hypothesis) 
the  situation  of  the  purchaser  is  substantially  unchanged  ?  or  is  it 
not  a  case  in  which  justice  is  best  consulted  by  leaving  the  parties 
to  their  legal  remedies  ?  Principle  and  authority  appear  to  me  to 
show  that  the  question  must  be  determined  in  the  defendant's 
favour. 

It  was  said  in  argument,  that,  if  there  were  any  mistake,  that 
mistake  was  all  on  the  part  of  the  vendors,  and  that  all  that  had 
passed  was,  as  regards  the  plaintiff,  res  inter  alios,  and  not  binding 
upon  him.  But  that  argument  proves  too  much.  If  admitted,  it 
would  deprive  a  vendor  of  a  power  to  revoke  an  authority  to  sell, 
unless  he  could  prove  that  the  revocation  was  actually  known  to 
the  party  who  chanced  to  become  the  purchaser.  This  cannot  be 
successfully  contended  for.  The  revocation  of  the  authority  of  the 
auctioneer  is  operative  per  «e,  and  therefore,  like  a  deed,  is  binding 

[  *450  ]  *upon  persons  not  parties  to  or  conusant  of  it.  From  deference  to 
the  arguments  of  counsel,  I  have  considered  this  case  with  reference 
to  the  cases  upon  mistake,  as  a  ground  of  defence  to  a  bill  for 
specific  performance.  But  the  ground  upon  which  the  defence  might 
most  properly  be  rested,  is,  that  the  auctioneer  had  no  authority  to 
sell,  except  according  to  the  altered  particulars.     No  doubt  the 
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evidence  must  be  very  clear  to  let  in  such  a  defence,  but  I  cannot 
bring  myself  to  doubt  the  truth  of  the  defendant's  case. 

It  was  said,  however,  that  the  vendors'  solicitor  had  no  authority 
to  make  the  alteration  in  question.  That  suggestion  appears  to  me 
plainly  inadmissible.  The  "  Fox  Inn  "  was  not  to  be  sold.  It  was 
therefore  plainly  the  duty  of  the  solicitor  for  the  vendors  to  take 
care,  that,  in  selling  the  other  lots,  the  "Fox"  was  preserved  to 
the  vendors.  How,  then,  can  it  be  successfully  argued,  that  he 
would  not  have  neglected  his  duty  if  he  had  so  sold  the  property 
adjoming  the  "  Fox  "  as  to  make  the  "  Fox  "  untenantable  ?  If  the 
argument  of  the  plaintiff's  counsel  on  this  point  be  right,  the 
reservation  could  not  properly  have  been  inserted  by  the  solicitor  in 
the  original  particulars. 

BiU  dismissed,  without  costs. 


Maivsbe 

r. 

Back. 


ROWLAND  V.  MOEGAN. 

(6  Hare,  463—172 ;  affd.  2  Ph.  764 ;  18  L.  J.  Ch.  78 ;  13  Jur.  23.) 
[Apfirmbd  on  appeal,  as  reported  in  2  Ph.  764.] 


KING  V.   SMITH. 

In  the  Mattbr  of  thb  Act  1  WILL.  IV.  c.  60. 

(6  Hare,  473—476;  S.  C.  18  L.  J.  Ch.  43;  12  Jur.  1083.) 

The  costs  of  the  petition  and  order  under  the  stat.  1  Will.  IV.  c.  60  (1),  for 
the  reconveyance  of  a  mortgaged  estate  to  the  mortgagor,  or  his  representa- 
tives, upon  payment  of  the  mortgage-money,  are  to  be  borne  by  the 
mortgagor  or  his  estate,  although  such  proceedings  were  rendered  necessary 
by  the  circumstance  that  the  mortgagee  had  devised  the  legal  estate  in  the 
mortgaged  premises  to  three  trustees,  one  of  whom  could  not  be  found. 

W.  Smith  conveyed  real  estates,  by  way  of  mortgage  in  fee,  to 
Eeid,  in  1834.  Eeid  died  in  1835,  having  devised  the  mortgaged 
estate  to  King,  Jones,  and  Sowerby  his  executors,  upon  trust  to 
reconvey  the  same  to  the  parties  entitled  upon  payment  of  the 
mortgage  money.  W.  Smith  died  in  1837,  having  by  his  will  given 
all  his  real  and  personal  estate  to  S.  Smith.  S.  Smith  obtained 
letters  of  administration  with  the  will  annexed  (2).  A  suit  was 
instituted  to  administer  the  estate  of  Beid,  in  which  a  receiver  was 
appointed,  and  in  March,  1848,  S.  Smith,  the  representative  of  the 

(1)  Rep.  13  &  14  Vict.  c.  60,  s.  1.  this  case,  arose  on  another  point.    See 

(2)  A  question  between  the  repre-  King  v.  Smithy  62  E.  E.  93  (2  Hare, 
sentatives  of  the  mortgagee  and  the      239). 

representatives  of  the  mortgagor,  in 
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KiKo  mortgagor,  paid  the  amount  of  the  mortgage  debt  and  interest  to 
Smith.  such  receiver.  Jones,  one  of  the  executors  and  devisee  in  trust  of 
Beid,  could  not  be  found  to  reconvey  the  estate ;  and  upon  the 
petition  of  King  and  Sowerby,  it  was  referred  to  the  Master  in  the 
usual  form  to  inquire  whether  Jones  was  a  trustee  of  the  mortgaged 
premises  within  the  statute.  The  Master  found,  that,  in  July,  1843, 
Jones  became  embarrassed  in  his  affairs,  and  absented  himself  frona 
his  home ;  and  that  although  diligent  inquiries  had  been  made 
after  him,  no  information  respecting  him  had  since  that  time  been 
obtained,  and  he  found  that  it  was  uncertain  whether  Jones  was 
living  or  dead,  or  whether  he  was  or  not  out  of  the  jurisdiction,  but 
there  was  reason  to  believe  that  he  had  left  England.  And  the 
l^^'^^l  Master  found  that  Jones,  if  living,  was  a  trustee  *of  the  mortgaged 
premises  for  S.  Smith,  within  the  meaning  of  the  statutes  in  that 
behalf. 

King  and  Sowerby  presented  their  petition  for  confirmation  of  the 
report,  and  for  a  reference  to  the  Master  to  settle  a  proper  recon- 
veyance to  S.  Smith ;  and  that  upon  payment  of  the  costs  of  the 
mortgagee  and  his  representatives,  the  petitioners  and  the  person 
appointed  by  the  Master  to  convey,  instead  of  Jones,  might  execute 
the  reconveyance. 

The  Solicitor-General,  for  the  petitioners. 

Mr.  Walford,  for  S.  Smith,  opposed  the  order  as  to  costs ;  and 
distinguished  the  cases  where  applications  to  the  Court  or  proceed- 
ings out  of  the  ordinary  course  were  occasioned  by  the  operation  of 
law,  or  by  inevitable  circumstances  incident  to  the  security,  as 
Ex  parte  Ommaney  (i),  and  Burden  v.  Oldaker  (2) ;  cases  where  the 
additional  expenses  were  caused  by  some  extraordinary  event, 
which  might  be  more  especially  described  as  the  act  of  God,  such 
as  lunacy :  In  re  Toicmend  (3),  Ex  ^yarte  Richards  (4),  and  In  re 
Marrow  (5) ;  and  cases  where  such  increased  expenses  were  occa- 
sioned by  some  negligent,  capricious,  or  unnecessary  act  of  the 
mortgagee,  as  in  Midland  Counties  Railway  Company  v.  Wescomh  (e), 
and  Capper  v.  Terrington  (7) ;  in  which  latter  classes  the  costs  were 
considered  not  to  be  chargeable  on  the  mortgagor.  The  present 
case  was  one  falling  clearly  within  the  last  of  the  three  classes,  for 

(1)  51  E.  R.  251  (10  Sim.  298).  (5)  54  E.  R.  251  (1  Cr.  &  Ph.  142). 

(2)  66  R.  R.  20  (I  Coll.  105).  (6)  2  Eail.  Cas.  211. 

(3)  78  E.  R.  (2  Ph.  348).  (7)  66  E.  E.  19  (1  Coll.  103), 

(4)  21  1^  E.  166  (1  J.  &  W.  264). 
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the  petitions  and  orders  under  the  statute  had  been  rendered        king 
♦necessary  from  the  unusual  and  unnecessary  act  of  the  mortgagee       smith 
in  vesting  the  legal  estate,  by  his  devise,  in  three  trustees,  whereby      [  *47o  j 
the  chances  of  this  very  difficulty  had  been  increased,  and  the 
difficulty  had  occurred. 

The  Vice-Chancellor  : 

I  have  no  doubt  of  the  order  which  should  be  made  as  to  these 
costs.  I  do  not  presume  to  question  the  decision  in  another  branch 
of  the  Court.  If  the  title  to  mortgaged  property  be  mixed  up,  by 
the  mortgagee,  with  the  title  to  other  property,  and  it  becomes 
necessary  to  extricate  the  one  from  the  other,  it  may  be  right,  that, 
in  such  a  case,  the  additional  costs  should  be  borne  by  the  general 
estate  of  the  mortgagee.  Prima  facie,  the  rule  must  be  admitted, 
that  the  mortgagor  must  bear  the  costs  of  obtaining  a  reconveyance 
of  his  property.  The  principle  adopted  by  Sir  John  Leach  (which 
certainly  the  Lord  Chancellor  did  not  disapprove  in  Toivnsend's 
case  (1)  was,  that  where  a  party  mortgages  his  estate,  it  is  incident 
to  the  right  of  the  mortgagee  to  deal  with  the  property  for  his  own 
benefit ;  and,  therefore,  to  deal  with  it  in  the  ordinary  way  as  other 
property.  The  question  came  before  the  Lord  Chancellor  in  lunacy 
where  the  mortgagor  had  become  bankrupt,  and  the  mortgagee  a 
lunatic, — whether  the  estate  of  the  lunatic,  or  of  the  bankrupt, 
was  to  pay  the  costs  of  procuring  a  conveyance  of  the  estate, 
and  the  Lord  Chancellor  thought  that  the  mortgagor  ought  to 
pay  the  costs  (2),  disapproving  of  the  case  of  Ex  parte  Richards  (3). 
In  Townsend's  case  the  question  came  again  before  him,  and, 
still  disapproving  of  Ex  parte  Richards,  he  thought  that,  as  that 
case  had  been  twice  followed,  *the  practice  was  settled.  If  the  [**76] 
case  rested  there,  the  distinction  between  the  case  now  before 
the  Court  and  that  case  would  have  deserved  much  consideration. 
In  Ex  parte  Richards  it  was  not  denied,  that,  in  the  case  of  a  mort- 
gagee leaving  an  infant  heir,  where  an  application  to  the  Court  is 
made,  the  costs  of  completing  the  conveyance  are  borne  by  the 
mortgagor.  Therefore,  there  are  two  classes  of  cases  opposed  to 
each  other,  in  one  of  which,  (that  of  lunacy),  the  opinion  of  the 
Lord  Chancellor  is,  that  a  certain  practice  is  established  ;  and  in 
the  other  class  of  cases,  a  different  rule  is  pursued,  which  is  in 
accordance  with  what  the  Lord  Chancellor  thinks  is  right,  and 

(1)  78  R.  E.  (2  Ph.  348).  Cr.  &  Ph.  142). 

(2)  In  re  Marrow,  64  E.  E.  251  (1  (3)  21  E.  E.  166  (1  J.  &  W.  264). 
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with  what  was  always  considered  to  be  the  rule  of  the  Court  as  to 
costs  of  the  mortgagor  in  getting  back  his  mortgaged  estate.     There 
is,  then,  a  third  class  of  cases  where,  as  in  this  case,  a  mortgagee 
has  devised  his  legal  estate  to  trustees,  instead  of  allowing  it  to 
descend  to  his  infant  heir.    The  first  observation  is,  that  the  mort- 
gagee has  a  right  to  do  the  best  he  can  to  protect  his  estate  in  case 
of  his  death.     Is  he  bound  to  incur  the  peril  of  allowing  his  estate 
to  descend  to  his  heir-at-law,  who  may  possibly  be  a  person  not  to 
be  trusted  ;  or,  is  he  not  to  be  allowed,  for  the  protection  of  his  own 
estate,  to  place  the  mortgage,  as  well  as  his  other  property,  in  the 
hands  of  trustees  ?    Can  it  upon  any  principle  be  said,  that,  if  he 
devises  his  estate,  he  must  be  deprived  of  the  effect  of  the  general 
rule  which  entitles  a  mortgagee,  on  having  his  debt  paid  off,  to  be 
paid  also  his  costs.     I  think  his  estate  ought  not  to  be  deprived  of 
his  costs  in  such  a  case  ;  and  being  clear  as  to  the  general  principle, 
the  representatives  of  the  mortgagee  must,  in  the  present  case,  have 
their  costs  of  the  proceedings  before  they  execute  the  reconveyance. 


1848. 
Jan.  21,  24, 
25,  26,  31. 

WiGSAM, 
V.-C. 

[477] 


ATTOENEY-GENEEAL  v.  WARD. 

(6  Hare,  477—185.) 

Upon  an  information  for  the  appointment  of  new  truBtees  of  a  Dissenters* 
meeting-house,  on  the  ground  that  the  parties  in  possession  had  excluded 
persons  vho,  accoitling  to  the  trusts,  \rere  entitled  to  the  use  of  the 
premises,  and  had  admitted  others  to  the  use  of  the  same  who  were  not 
entitled  thereto :  the  Coubt  made  a  decree  for  the  appointment  of  new 
trustees,  notwithstanding  the  deed  declaring  the  trust  was  not  enrolled 
according  to  the  provisions  of  the  Mortmain  Act,  (9  Geo.  II.  c.  <i6(l)},  and 
notwithstanding  the  defendants  who  had  (permissive! y)  the  possession  and 
use  of  the  premises  ohjected,  at  the  hearing,  that  the  deed  was  void  under 
the  statute ;  the  defendant  who  had  the  legal  estate  admitting  the  trust, 
and  suhmitting  to  act  as  the  Court  should  diiect. 

The  Court  will  make  a  decree  for  the  appointment  of  new  trustees  of 
lands,  for  a  chaiitahle  use,  although  the  deed  originally  declaring  the  use 
be  not  enrolled  under  the  Mortmain  Act,  if  the  trustees  in  whom  the  l^ral 
estate  is  vested  admit  the  trust,  and  do  not  object  that  the  deed  is  void 
under  the  statute,  but  submit  to  act  under  the  direction  of  the  Court. 

Proof  of  twenty-five  years*  upage  of  a  Dissenters'  meeting-house  for 
worship  by  persons  of  a  certain  religious  society,  is  not,  under  the  slat. 
7  &  8  Vict.  c.  45,  conclusive  evidence  that  the  trusts  of  the  premises  are  for 
the  benefit  of  that  society,  where  such  trusts  are  declared  upon  the  face  of  the 
deed  by  which  the  premises  are  dedicated  to  the  charitable  use,  although 
such  deed,  not  being  enrolled,  is  *'to  all  intents  and  purposes  null  and 
void,**  under  the  Mortmain  Act. 

This  information  was  filed  in  1889,  at  the  relation  of  Ann  Meek, 
and  several  other  persons,  against  the  defendants.  Ward,  Elliott, 
(1)  £ep.  except  s.  6,  51  &  52  Vict.  c.  42,  s.  13. 
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Young,  Maddison,  Potter,  Rutherford,  Southwell,  Wilson,  Philips,  A.-G, 
Robson,  and  Scott.  The  information  stated,  that,  in  August,  1831,  wari>, 
the  Marquis  of  Londonderry  demised  to  the  defendant  Ward  a  plot 
of  ground  at  Shiney  Row,  in  the  parish  of  Hough ton-le- Spring,  with 
the  meeting-house  and  two  school-rooms  then  lately  built  thereupon, 
for  the  term  of  twenty-one  years,  at  a  yearly  rent  of  2».  Qd, ;  that  the 
expenses  of  the  buildings  were  defrayed  by  the  voluntary  subscrip- 
tions of  persons  of  the  society  or  denomination  of  Wesleyan 
Methodists  assembling  for  worship  and  other  religious  purposes  in 
that  neighbourhood  ;  and  Ward  was  a  trustee  for  that  society. 

The  information  then  stated  a  deed,  dated  in  December,  1831, 
whereby  Ward  assigned  the  premises  to  the  other  ten  defendants 
and  another  person  since  deceased,  for  the  residue  of  the  term, 
upon  trusts  for  the  Wesleyan  Methodists,  substantially  the  same  as 
those  admitted  in  the  answer  of  the  defendant  Ward  to  be  the 
trusts  declared  by  the  original  deed.  The  same  deed  of  assignment 
also  empowered  the  trustees  to  collect  the  pew-rents,  and  other 
rents  and  profits  of  the  premises,  and  apply  the  same,  first,  in  pay- 
ment of  the  interest  of  *monies  borrowed,  or  to  be  borrowed,  for  [  *^78  ] 
improving  or  repairing  the  buildings ;  secondly,  in  payment  of  the 
taxes  and  other  outgoings ;  thirdly,  in  payment  or  reduction  of  the 
principal  debt  or  debts  upon  the  property ;  and  lastly,  as  to  the 
surplus,  as  the  trustees,  the  superintendent  preacher,  the  steward 
of  the  society,  and  the  class-leaders  should  determine :  and  the 
deed  empowered  the  trustees  to  raise  money  by  mortgage  of  the 
property  for  the  repair,  maintenance,  or  improvement  of  the 
buildings. 

The  information  alleged  that  the  buildings  were,  shortly  before 
the  date  of  the  lease,  repaired  and  enlarged  at  an  expense  of  2I0Z., 
which  was  raised  by  a  loan  from  the  defendant  Elliott  and  one 
Taylor;  and  that  the  other  trustees  gave  their  joint  and  several 
promissory  notes  to  Elliott,  and  also  to  Taylor,  for  the  sums  they 
respectively  advanced. 

The  information  stated  some  particulars  as  to  the  discipline  and 
rules  of  membership  of  the  Wesleyan  Methodist  Society,  under  a 
certain  deed  of  1784  ;  and  that  in  1836  many  members  of  the  society, 
and  in  particular  many  of  those  who  used  to  assemble  at  the  meeting- 
house at  Shiney  Row,  seceded;  and  that  all  the  defendants  the  trustees 
appointed  by  the  assignment  of  December,  1831,  except  Robson, 
(Rutherford  having  previously  left  the  society),  were  among  such 
seceders  ;  and  such  seceders  and  others  in  the  neighbourhood  were 


198  1848.     CH.     6  HARE,  478—480.  [r.r. 

A.-G.        permitted  by  the  trustees  (of  whom  the  majority  were  seceders)  to 
Wabd.       have  the  ase  of  the  meeting-house  on  the  Sunday  morning,  and  the 
persons  who  remained  members  of  the  society  were  allowed  the  use 
of  it  in  the  afternoon  and  evening. 
[  *479  ]  The  information  alleged,  that  the  defendants  the  ^trustees  who 

were  seceders,  pretending  that  the  meeting-house  was  originally 
destined  as  a  place  of  worship  for  the  inhabitants  of  Shiney  Bow 
and  the  neighbourhood,  and  ought  to  be  used  for  that  purpose, 
whether  such  inhabitants  were  Wesleyan  Methodists  or  not,  formed 
a  scheme  to  carry  their  views  into  effect ;  and  in  prosecution 
thereof  they  executed  a  deed,  dated  the  2nd  of  July,  1836,  reciting 
that  the  society  of  Wesleyan  Methodists  at  Shiney  Bow  had,  by 
reason  of  such  secession,  become  so  reduced  as  to  be  nearly  dis- 
solved, and  that  doubts  had  arisen  whether  the  majority  of  the 
congregation  were  not  by  reason  of  such  trusts  excluded  from  the 
use  of  the  premises,  whereby  the  intentions  of  the  parties  to  the 
lease  would  be  frustrated ;  and  thereby,  in  order  to  determine  such 
doubts  and  to  carry  their  object  and  intention  into  effect,  they,  the 
parties  of  the  first  part,  surrendered  the  said  premises  to  Ward  for 
the  residue  of  the  term,  to  the  intent  that  he  might  hold  the  same 
in  such  manner  as  if  the  assignment  of  December,  1831,  had  not 
been  made. 

The  information  alleged  that  Elliott  was  in  receipt  of  the  rents 
and  profits  derived  from  the  meeting-house,  which  he  retained  in 
respect  of  what  was  due  to  him  on  the  promissory  not« ;  and  that 
he,  and  the  other  seceding  defendants,  by  the  authority  and  per- 
mission of  Ward,  would  not  suffer  the  preachers  appointed  by  the 
Wesleyan  Conference,  according  to  the  constitution  of  the  society, 
to  have  the  use  or  occupation  of  the  meeting-house. 

The  information  prayed  that  new  trustees  of  the  premises  might 
be  appointed,  that  an  account  might  be  taken  of  what  was  due  to 
the  mortgagees,  and  that,  (if  necessary),  upon  a  proper  indemnity, 
Ward  and  all  other  necessary  parties  might  be  decreed  to  assign 
[  *480  ]  the  meeting-house  *and  premises  to  such  new  trustees ;  that  the 
defendants  might  be  restrained  from  permitting  any  persons  not 
appointed  by  the  Wesleyan  Conference  to  use  the  meeting-house 
for  preaching  or  otherwise,  and  from  interrupting  the  persons  duly 
so  appointed,  and  other  persons  being  Wesleyan  Methodists,  in 
using  the  same. 

The  defendant  Ward,  by  his  answer,  stated  that  the  site  of  the 
meeting-house  and  schools  had  been  originally  granted  in  1805»  by 
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Sir  Henry  Vane  Tempest,  for  the  benefit  of  his  colliers  and  their        a.-g. 
children,   and   that  the  building  was  erected  principally  by  the       ward. 
subscriptions  and  through  the  exertions  of  one  Allan;  that   Sir 
William  Yane  Tempest  demised  the  premises  to  the  defendant 
Ward ;  and  that  Allan  having  been  unable  to  make  up  his  mind  as 
to  the   trusts   upon   which  the  premises  should   be   settled,   the 
defendant  Ward,  in  order  to  exclude  any  imputation  of  neglect  on 
his  part,  prepared  an  indenture,  which  was  dated  in  November, 
1806,  whereby  the  premises  were  assigned  to  certain  persons  therein 
named,  upon  trust  to  permit  and  suffer  such  person  and  persons  as 
should  be  appointed  and  sent  by  the  yearly  Conference  of  people 
called  Methodists,  as  described  and  established  in  and  by  a  deed- 
poll  of  John  Wesley,  late  of  the  City  Road,  London,  clerk,  deceased, 
under  his  hand  and  seal,  bearing  date  the  28th  of  February,  1784, 
and  enrolled  in  the  High  Court  of  Chancery,  to  officiate  therein  as 
ministers  or  expounders  of  the  Word  of  God ;  and  in  case  no  such 
person  should  be  appointed  by  the  said  general  yearly  Conference 
as  aforesaid,  upon  trust  to  permit  and  suffer  such  person  or  persons 
to  o£Qciate  therein  as  such  ministers  and  expounders  as  should 
from  time  to  time  be  nominated  and  appointed  by  the  said  trustees, 
or  the  survivors  of  them,  or  the  trustees  for  the  time  being  of  the 
same  premises,  or  the  major  part  thereof,  provided  that  such  person 
or  persons  so  to  be  respectively  *appointed  as  aforesaid  should      C  *^^^  3 
preach  or  teach  no  doctrine  contrary  to  the  New  Testament,  and  to 
what  was  contained  in  the  notes  and  annotations  thereon,  and  the 
several  volumes  of  sermons  written  and  published  by  the  said  John 
Wesley.     The  defendant  stated,   that,  the  original  lease  having 
expired,  the  new  lease  of  August,  1831,  stated  in  the  information, 
was  granted.     The  defendant  stated,  that  he  believed  the  original 
design  of  the  parties  had  been  for  the  benefit  of  the  colliers  and 
their  children  generally,  without -reference  to  sect  or  persuasion. 
He  admitted  that  he  was  a  trustee,   and  claimed  no  beneficial 
interest  in  the  premises. 

The  defendants  Young,  Maddison,  Potter,  and  others,  by  their 
answer,  said  that  the  meeting-house  and  schools  were  built  in  1804 
or  1806  by  the  voluntary  subscriptions  of  workmen  employed  in 
the  collieries  and  other  persons  in  the  neighbourhood,  and  that  the 
lease  having  expired,  a  new  lease  was  granted  to  Ward  in  1881,  as 
a  trustee;  and  they  believed  that  the  grant  was  made  by  the 
Marquis  for  the  religious  instruction  of  the  workmen  and  their 
children,  without  reference  to  sect  or  party ;  that  the  defendc^nts, 
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A.-0.        after  the  secession,  had  determined  to  resign  their  trust  to  the 
Ward.       defendant  Ward,  from  whom  they  received  it.    They  admitted  the 
use  of  the  meeting-house  by  the  seceders,  as  stated  in  the  infor- 
mation.   The  defendant  Elliott  claimed  to  have  a  charge  upon  the 
premises  for  the  monies  which  he  had  advanced. 

Mr.  Wood  and  Mr.  Lloyd,  in  support  of  the  information,  read 
the  statements  as  to  the  trust  from  the  answer  of  Ward,  and 
tendered,  amongst  other  evidence,  the  deeds  of  November,  1806, 
and  December,  1831,  showing  the  trusts  thereby  declared  of  the 
premises. 

[  482  ]  jV/r.  RomUly,  for  the  defendants  Young  and  others,  objected  to 

the  admission  of  those  deeds  as  evidence,  on  the  ground  that  they 
had  not  been  enrolled,  under  the  Mortmain  Act,  9  Geo.  II.  c.  86. 

The  Vice-Chancellor  reserved  the  objection,  observing  that  the 
other  evidence  in  the  cause  might  render  the  decision  of  the  point 
immaterial. 

Mr.  Rolt  and  Mr.  Eldertoji,  for  the  defendant  Ward,  submitted 
to  act  as  the  Court  should  direct. 

Mr.  Romilly  and  Mr.  Glasse,  for  the  defendant  Young  and 
others,  relied  on  the  statute  9  Geo.  II.  c.  86,  s.  8,  whereby  gifts  to 
charitable  uses,  not  enrolled  within  six  months  after  execution, 
according  to  the  provisions  of  that  Act,  are  declared  to  be  *'  abso- 
lutely and  to  all  intents  and  purposes  null  and  void :  "  Doe  d. 
Wellard  v.  Hawthorn  (i).  Doe  d.  Preece  v.  HowelU{2).  The  Act  had 
its  foundation  in  public  policy.  The  principle  of  policy  was 
adverted  to  by  Lord  Hardwicke  in  his  judgment  in  Att-Geu.  v. 
Graves  (3),  in  which  he  notices  the  preamble  of  the  statute: 
"  Whereas  gifts,  &c.  in  mortmain  are  restrained  by  Magna  Gharta 
and  divers  other  wholesome  laws,"  &c.  Although,  therefore,  the 
parties  had  not  taken  the  objection  by  their  answers,  they  were  not 
excluded  from  raising  it  at  the  hearing.  The  information  must  be 
dismissed  with  costs,  inasmuch  as  the  only  evidence  in  support  of  it 
consisted  of  deeds  which  the  Court  was  bound  to  treat  as  wholly 
void.     (They  cited  Att.-Gen.  v.  Gardner  (4,).) 

(1)  20  B.  R  361  (2  B.  &  Aid.  96).*  (4)    Since  reported  in  2  De  G.  & 

(2)  36  E.  R.  731  (2  B.  &  Ad.  744).         Sm.  102). 

(3)  Amb.  157, 
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Mr,   Wright,   for  the  defendant  Elliott,  relied  on  the  same         a.-g. 
defence.  •  ^jj^^ 

Mr.  Wood,  in  reply,  contended,  first,  that  the  objection,  not  [  483  ] 
having  been  taken  by  the  answer,  could  not  be  raised  at  the 
hearing :  Dunn  v.  Calcrafi  (i).  In  Att.-Gen.  v.  Gardner  the  want 
of  the  enrolment  was  alleged  and  proved.  Secondly,  that  the 
evidence  of  what  was  done  from  1806  to  1881,  showed  a  usage  of 
twenty-five  years,  which  was  enough,  under  the  stat.  7  &  8  Vict. 
c  45,  to  establish  the  present  trust,  without  evidence  of  the  original 
trust. 

(The  Vicb-Chancbllob  said  that  it  appeared  to  him  that  statute 
had  no  application  to  the  present  case.) 

Thirdly,  Ward,  in  whom  the  legal  estate  is  vested,  did  not  raise  the 
objection,  and  it  was  against  him  only  that  any  relief  was  asked  in 
respect  of  the  property.  As  against  the  other  parties,  the  only 
question  was  the  costs  of  the  suit ;  and  the  absence  of  enrolment 
was  no  ground  to  relieve  them  from  the  liability  to  costs.  It  was 
rather  their  duty,  when  they  were  appointed  trustees,  to  have  seen 
that  the  deed  was  duly  enrolled. 

Thb  Vicb-Chancbllob: 

The  premises  in  question  have  been  held,  subject  to  a  trust  for 
the  use  of  a  religious  society,  ever  since  the  year  1805.  Many  of 
the  members  of  that  society  have  lately  seceded,  and  ceased  to 
belong  to  the  society.  The  present  information  prays  that  the 
property  may  be  assigned  or  conveyed  to  new  trustees.  The  defen- 
dants who  have  seceded  from  the  society  contend  that  the  information 
ought  to  be  dismissed,  on  the  ground  that  the  deeds  declaring  the 
trust  have  not  been  enrolled  under  the  Mortmain  Act.  If  this 
objection  had  arisen  between  the  *lessor  of  the  premises  and  Ward,  [  •484  ] 
or  between  the  Attorney-General  and  the  lessor,  or  the  Attorney - 
Gena-al  and  Ward,  and  it  had  been  properly  pleaded  and  put  in 
issue,  it  might  perhaps  have  been  sustained ;  but  the  objection 
is  in  this  case  made  by  parties  who  at  one  time  held  the  property 
upon  the  trusts  stated  by  the  information,  and,  having  now  no 
legal  title,  yet  claim  the  right  of  using  the  property  for  purposes 
which  are  certainly  different  from  those  to  which  it  was  originally 

(1)  2  Sim.  &  St.  56. 
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A.-a.        declared  to  be  applicable.     Having  regard  to  the  position  and  con- 
Ward.       duct  of  these  parties,  I  do  not  think  they  can  be  heard  to  sustain 
this  objection. 

The  defendant  Ward  is  in  this  case  the  trustee  of  the  legal  estate, 
and  he  admits  that  he  holds  the  property  upon  trusts  which  are 
declared  by  certain  deeds,  and  submits  to  act  as  the  Court  shall 
direct.  The  trustee  does  not  himself  claim  the  property :  he  is 
willing  that  the  trusts  which  he  admits  to  exist  should  be  executed 
under  the  direction  of  the  Court.  I  am  not  aware  of  any  grounds 
of  public  policy  upon  which  the  Court  is  bound  to  take  the  objection 
of  the  absence  of  an  enrolment,  which  the  party  legally  entitled  to 
the  property  does  not  insist  upon.  Is  the  Court  to  hold,  that, 
because  the  deed  of  trust  has  not  been  enrolled.  Ward,  in  whom  the 
property  is  vested  at  law,  is  to  retain  it,  Ward  himself  not  claiming 
any  such  right,  but,  on  the  contrary,  asking  by  his  answer  for  the 
direction  of  the  Court  to  relieve  him  from  the  trust  ?  I  see  no 
ground  for  such  a  conclusion.  I  shall  refer  it  to  the  Master  to 
appoint  new  trustees  of  the  premises ;  and  the  defendant  Ward, 
upon  being  paid  his  costs,  must  assign  to  such  new  trustees. 

In  deciding  the  question  of  costs  as  to  the  other  parties,  I  shall 
[  ♦485  ]  exclude  altogether  the  claims  of  lien  made  *upon  the  property. 
The  suit  has  not  in  any  degree  been  occasioned  by  those  claims,  nor 
the  costs  enhanced  by  them.  I  shall  exclude  also  the  supposition 
that  Elliott  or  Young,  and  those  who  have  joined  in  defence  with 
him,  can  have  their  costs.  They  accepted  a  given  trust,  and  their 
conduct,  both  out  of  Court  and  in  Court,  has  been  decidedly  inimical 
to  the  trust  they  accepted  ;  and  the  re-assignment  to  Ward  was  (to 
say  the  least)  an  irregularity.  Their  proper  course  in  1836  would 
have  been  to  raise  no  question  as  to  the  nature  or  validity  of  the 
trust  they  had  accepted,  and  if  (by  arrangement)  they  could  not  get 
discharged  from  the  trust,  to  have  applied  to  this  Court,  in  an 
amicable  suit,  for  a  substitution  of  other  trustees  in  their  stead. 
If  that  course  had  been  taken,  much  of  the  costs  of  this  suit 
might  have  been  saved ;  and  I  will  not  give  them  their  costs. 
I  think  it  would  be  severe  to  charge  them  with  any  costs  but 
their  own. 

If  the  suit  had  been  brought  before  the  re-assignment  to  Ward, 
I  doubt  whether,  regard  being  had  to  the  probable  intention  of  the 
lessors,  and  the  declaration  of  trust  by  Ward,  I  should  have  given 
costs  against  them  for  seeking  to  be  discharged.  On  the  other 
hand,  if  they  had  remained  trustees,  and  taken  advantage  of  their 
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position  to  prevent  the  trusts  they  had  undertaken  to  perform  from 
being  executed,  it  is  probable  they  would  have  been  charged  with 
the  costs  of  the  suit ;  but  having  done  that  which  was  intended  to 
be  a  retiring,  and  that  act  not  having  been  complained  of  for  three 
years,  and  the  suit  not  being  brought  to  a  hearing  until  nearly  nine 
years  from  its  institution,  I  will  not,  upon  the  question  of  costs, 
treat  the  acts  done  by  them  since  1886  as  the  acts  of  trustees, 
although  they  have  not  been  regularly  discharged. 


A.-G. 

V. 

Wabd, 


FOED  V.  FORD. 

(6  Hare,  486—496.) 

A  testator,  entitled  to  a  copyhold  estate  in  remainder  expectant  upon  the 
determination  of  the  life  estate  of  his  wife  in  the  same  premises,  by  his  will 
gave  the  income  of  all  his  property,  wherever  situate,  or  of  whatsoever 
kind,  to  his  wife,  for  her  life ;  and,  at  her  decease,  he  gave  all  the  property 
then  left  by  him,  and  of  which  she  was  to  have  the  income  for  her  life,  to 
his  children ;  and  on  his  wife's  death,  or  second  marriage,  he  directed  his 
trustees  to  receive  the  rents  and  dividends  arising  from  the  estates  and 
effects  he  should  die  possessed  of,  and  to  apply  the  same  in  the  maintenance 
of  his  children  until  the  youngest  should  attain  twenty-one :  Held,  that  the 
interest  of  the  testator  in  remainder  in  the  copyhold  estate  passed  by  his  will. 

The  tendency  of  modern  decisions  is  to  read  the  different  clauses  of  the 
same  will  referentially  to  each  other,  unless  they  are  clearly  independent. 

Ik  March,  1885,  James  Mortimer,  and  Ann  the  wife  of  Isaac 
Ford,  were  admitted  tenants  of  certain  copyhold  premises  at  Isling- 
ton and  Hollo  way,  held  of  the  manor  of  Clerkenwell,  and  limited 
to  them,  equally  to  be  divided  between  them  as  tenants  in  common, 
and  the  heirs  of  their  respective  bodies  lawfully  issuing,  with  cross- 
remainders  between  them  in  tail,  with  remainders  over.  At  the 
same  court,  James  Mortimer  and  Isaac  Ford,  and  Ann  his  wife,  in 
order  to  bar  their  said  estates  tail,  surrendered  the  premises,  as  to 
one  undivided  moiety,  to  the  use  of  James  Mortimer,  his  heirs  and 
assigns;  and,  as  to  the  other  undivided  moiety,  to  such  uses  as 
Isaac  Ford  and  Ann  his  wife  should  by  deed  jointly  appoint ;  and, 
in  default  of  such  appointment,  to  the  use  of  Ann  for  her  life,  with 
remainder  to  the  use  of  Isaac  Ford,  his  heirs  and  assigns.  And  at 
the  same  court  Ann  was  admitted  tenant  of  the  undivided  moiety 
for  her  life,  subject  to  such  joint  power  of  appointment. 

Isaac  Ford  made  his  will  on  the  8rd  of  March,  1836,  and  died 
the  same  day,  leaving  Ann,  his  widow,  surviving.  The  testator 
was  entitled  to  the  reversion  of  the  moiety  of  the  copyholds  at 
Islington  and  Holloway  under  the  above  limitation,  and  also  to  a 
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Ford        considerable  leasehold  estate.    He  had  no  freehold  estate.     Ann, 
FoKD.        t^®  widow,  received  the  rents  and  profits  of  the  moiety  of  the  copy- 
hold estate  until  her  death.     The  principal  question  in  the  cause 
was,  whether  the  copyhold  estate  passed  by  the  will  ? 

The  will  of  Isaac  Ford,  after  directing  that  his  executors  should 
collect  and  get  in  all  rents,  and  such  debts  and  monies  as  might  be 

[  •487  ]      owing  to  him  at  his  decease,  out  *of  which  to  discharge  his  just 
debts  and  funeral  and  testamentary  expenses,  proceeded  :  ''  and  the 
remainder  to  place  at  interest ;  and  the  interest  arising  therefrom, 
and  all  other  income  arising  from  my  property,  wherever  situate  or 
of  whatever  kind  soever,  I  give  to  my  dear  wife,  Ann  Ford,  for  the 
term  of  her  natural  life,  unless  she  should  marry  again.     In  that 
case  she  shall  have  nothing  more  to  do  with  the  property  I  hereby 
bequeath,  but,  in  lieu  thereof,  shall  receive  an  annuity  of  50L  a 
year,  by  quarterly  payments,  while  she  lives,  to  be  in  bar  of  all 
dower  or  thirds  she  might  otherwise  be  entitled  to  out  of  my  estates 
and  effects,  and  at  her  decease  the  said  annuity  to  fall  into  the 
general  amount,"  for  the  benefit  of  his  children  thereinafter  named. 
*'  And,  at  the  decease  of  my  said  wife,  I  give  all  the  property  now 
left  by  me,  of  which  she  is  to  have  the  income  during  her  life  as 
before  mentioned,  to  my  children,  Samuel  Isaac  Ford,  Ann  Ford, 
Richard  Ford,  James  Ford,  Mary  Frances  Ford,  and  William  Ford, 
or  such  of  them  as  may  be  living  at  my  decease,  together  with  every 
child  bom  of  the  said  Ann  Ford  within  nine  months  afterwards, 
share  and  share  alike,  after  the  youngest  child  shall  attain  the  age 
of  twenty-one  years  ;  but  it  is  my  desire  that  the  share  of  either  of 
my  daughters  shall  not  be  subject  to  the  debts  or  control  of  any 
husband.    And  if  either  of  my  children  die  before  the  youngest 
attains  the  age  of  twenty-one  years  without  issue,  then  and  in  that 
case  his  or  her  share  shall  fall  into  the  gross  amount,  to  be  divided 
among  the  survivors.     And,  in  the  event  of  my  wife   dying  or 
marrying  again,  I  direct  my  other  trustees  and  executors  to  receive 
the  rents  and  dividends  arising  from  the  estate  and  effects  I  shall 
die  possessed  of,  and  to  pay  and  apply  the  same  in  the  maintenance, 
education,  and  bringing  up  of  all  my  children,  until  the  youngest 
of  them   attains   the   age   of  twenty-one  years.*'      The  testator 

[  *488  ]      ^appointed  Ann  his  wife,  and  Samuel  Isaac  Ford  his  son,  and  another, 
trustees  and  executors  of  his  will. 

The  Solicitor-Oeneral,  Mr.  Humphry,  and  Mr.  Lewin,  for  the 
defendant  Samuel  Isaac  Ford,   the  heir-at-law  of   the   testator. 
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contended,  that    *    *    the  words  "  now  left  by  me  *'  could  only  mean        ford 

the  property  before  devised  by  him  to  his  wife.     The  question  then        ford. 

was,  what  was  comprised  in  the  gift  to  the  wife  ?    Could  it  be 

contended  that  the  reversion  of  the  property,  of  which  the  widow 

was  already  tenant  for  life  by  another  title,  was  included  in  it  ? 

The  will  gave  to  the  widow  a  life  estate,  but  if  she  married  the  life 

estate  was  to  be  cut  down  to  an  annuity.    How  could   such   a 

limitation  apply  to  a  property  which  would  not  fall  into  possession 

until  the  death  of  the  wife?     *     *     The  testator  directed   his       [48»] 

*'  executors  "  to  get  in  his  rents,  (which  having  accrued  at  his  death 

were  personal  estate),  and  all  monies  owing  to  him,  and  to  invest 

and  pay  the  produce,  and  the  other  income  of  his  "  property :  *'  so 

that  this  was  equivalent  to  a  gift  of  the  testator's  accrued  rents 

and  monies,  and  his  other  property ;  in  which  case,  property,  being 

coupled  only  with  articles  of  personal  estate,  would  be  construed  to 

mean  personal  property  only.     There  was  not  a  single  expression 

throughout  the  will  showing  that  the  testator  was   dealing  with 

anything  more  than  his  personal  estate,  including  the  leaseholds. 

As  to  the  expression  **  dower  and  thirds,"  the  testator,  who  had  no 

legal  knowledge,  meant  only  the  widow's  thirds.    The  word  **  dower  '* 

could  have  no  meaning,  for  at  the  time  of  the  will  there  was  no 

estate  of  which  the  widow  was  dowable.     The  only  real  estate  was 

the  copyhold  reversion  in  question,  of  which  the  law  gave  no  dower 

or  free-bench :  Strong  v.  Teatt  (i),  Goodtitle  *d.  Daniel  v.  Miles  (2),       [  '^^O  ] 

Welby  V.  Welby  (3),  Roe  d.  James  v.  Avis{4>).     *     *     * 

The  Vicb-Chancbllor  : 

The  question  is,  whether  the  remainder  in  the  copyholds  ex- 
pectant upon  the  death  of  the  testator's  wife  was  included  in  the 
testamentary  gift  upon  which  the  question  in  this  cause  arises  ? 
It  is  admitted  that  the  testator  had  leaseholds  and  general  personal 
estate,  besides  the  remainder  in  the  copyholds,  and  that  the  absolute 
interest  in  remainder,  after  the  wife's  death,  was  given  to  the 
children  in  such  property  of  the  testator  as  was  included  in  the 
first  devise  in  his  will.  It  is  also  admitted,  or,  if  not,  I  must 
decide,  that  the  words  of  the  will,  simpliciter,  which  at  the  beginning 
of  the  will  describe  the  subject  of  the  gift,  include  the  remainder  in 
the  copyholds. 

The  rules  of  construction,  by  which  I  profess  to  be  guided,  are 

(1)  2  Burr.  912.  (3)  13  B.  B.  58  (2  V.  &  B.  187). 

(2)  6  Ea«t,  494.  (4)  2  B.  B.  477  (4  T.  B.  605). 
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Ford  simple.  The  first  question  is,  do  the  words  of  the  will,  according 
Ford.  to  their  natural  and  legal  meaning,  include  the  remainder  in  the 
copyholds  ?  If  they  do  include  it,  I  am  bound  to  give  them  that 
effect,  unless  from  the  context  it  appears,  by  "  declaration  plain  "  (i), 
that  the  words  were  used  in  a  different  sense,  or  unless  the  extrinsic 
circumstances  exclude  the  usual  and  legal  meaning  of  the  words. 
[  *49i  ]  This  rule,  which  has  ^sometimes  been  lost  sight  of  by  the  ablest 
Judges  {Doe  v.  Airs  (2),  Church  v.  Mundy  (3) ),  is  clearly  laid  down 
in  the  older,  and  also  in  the  most  modern  authorities,  of  which 
numerous  instances  are  to  be  found  in  the  late  reports  in  the  Court 
of  Exchequer.  One  of  the  Judges  of  that  Court  appears  rarely  to 
pass  by  an  opportunity  of  enforcing  the  necessity  of  adhering  to  it. 
If  the  wife  of  the  testator  had  not  been  the  tenant  for  life  in  the 
copyholds,  but  such  life  estate  had  been  in  a  stranger,  or  if  the 
testator  had  had  no  other  property,  the  gift  at  the  beginning  of 
the  will  would,  without  dispute,  have  included  the  remainder  in  the 
copyholds.  It  would  have  included  all  the  testator  was  entitled  to 
at  his  death. 

I  have  already  stated  my  opinion  as  to  the  effect  of  the  first 
description  the  will  contains  of  the  subject  the  testator  is  dealing 
with.  Is  there  anything  in  the  context,  or  in  any  extrinsic  cir* 
cumstances,  to  narrow  the  effect  of  the  words  ? 

In  three  parts  of  his  will  the  testator  uses  different  forms  of 
expression,  by  which  to  describe  the  subject  he  is  in  each  case 
dealmg  with.  First,  he  speaks  of  "the  interest  therefrom  and  all 
other  income  arising  from  my  property,  wherever  situate,  or  of 
what  kind  soever;"  then,  at  the  decease  of  his  wife,  he  says,  "I 
give  all  the  property  now  left  by  me,  of  which  she  is  to  have  the 
income  during  her  life,  as  before  mentioned."  And,  afterwards,  in 
the  event  of  the  death  or  second  marriage  of  his  wife,  he  directs 
his  other  trustees  to  receive  ''  the  rents  and  dividends  arising  from 
the  estate  and  effects  I  shall  die  possessed  of." 
[  492  ]  Upon  tlie  first  I  have  already  expressed  my  opinion,  that  (stand- 

ing alone)  it  includes  the  remainder  in  copyholds.  Now,  omitting 
for  the  present  the  second  gift,  unless  the  third  be  supposed  to 
include  something  more  than  the  first,  we  have  an  exposition  by 
the  testator  himself  of  what  he  supposed  he  had  done  by  the  first, 
that  he  had  given  "  all  the  estate  and  effects  he  should  die  possessed 

(1)  Church  v.  Mundy,  16  Ves.  406  ;  (2)  4  T.  E.  605. 

quoted    more    fully   in    Anderson  v.  (3)  16  Vee.  396. 

Anderson  [1895]  1  Q.  B.  763. 
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of;  "  and  this  gift,  it  will  be  observed,  supposes  the  wife  dead,  in  ford 
which  case  the  diflSculty  suggested  in  argument  will  not  arise.  But  p^^j, 
how  can  I  suppose  the  testator  intended,  in  this  part  of  his  will,  to 
give  to  his  children,  during  their  minorities,  after  the  marriage  or 
death  of  his  wife,  something  more  than  he  had  given  them  before. 
Surely,  if  that  had  been  intended,  the  testator  would  have  expressly 
said  so.  He  was  providing  for  an  event  not  before  provided  for,  as 
the  minority  of  his  children  after  the  marriage  or  death  of  his  widow ; 
and  I  cannot  give  to  it  an  effect  more  extensive  than  the  provision 
which  was  made  before.  The  proposition,  that  the  children  took 
no  interest  in  the  copyholds,  except  during  their  minorities,  which 
was  urged  upon  me,  and  which  indeed  is  included  in  the  proposition, 
that  the  third  gift  comprehends  more  than  the  first,  is  inadmissible 
in  this  case.  The  tendency  of  modern  decisions  (and  good  sense 
requires  it)  is  to  read  the  different  clauses  in  the  will  referentially 
to  each  other,  unless  they  are  clearly  independent. 

Then,  does  the  introduction  of  the  second  description  (which  up 
to  this  point  I  have  disregarded)  make  any  difference.  Upon  the 
face  of  this  will  alone  it  clearly  does  not ;  and  upon  the  face  of  the 
will  alone  I  must  read  it  as  a  devise  of  all  the  estate  and  effects  of 
which  the  testator  should  die  possessed. 

The  only  question  then  which  remains,  is,  whether  *the  fact  that       I  *^^^  3 
the  wife  was  tenant  for  life  of  the  copyholds,  independently  of  the 
will,  is  sufficient  to  show  that  the  remainder  in  the  copyholds  was 
not  given  to  the  children,  only  because  the  wife  would  take  nothing 
under  that  particular  gift. 

In  the  absence  of  the  clearest  authority,  I  should  have  great 
difficulty  in  coming  to  such  a  conclusion.  The  argument  must  be 
carried  to  this  length — that  if,  in  the  settlement  of  property  by  will 
under  a  general  description  (the  sufficiency  of  which  to  pass  all  the 
testator  had  at  his  death  is  undisputed),  the  property  is  limited  to 
twenty  persons  in  succession,  the  generality  of  the  description  must 
be  restrained,  and  part  of  the  property  excluded,  if  any  one  of  the 
persons  to  whom  the  property  is  limited  had  a  previous  interest  in 
it  co-extensive  with  that  given  by  the  will.  The  interest  of  the 
children  supplies  enough  for  the  will  to  operate  upon  ;  and  in  such 
circumstances  I  cannot,  without  authority,  doubt  what  in  this  case 
is  the  meaning  of  the  testator's  words.  There  is  no  room  for  argu- 
ment upon  the  language  of  the  will,  except  upon  the  words  "  as 
before  mentioned,**  in  the  second  gift ;  but  those  are  mere  words  of 
reference,  and  are  insufficient  to  cut  down  the  meaning  of  the 
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FoBD        earlier  description,  explained  as  it  is  in  the  clearest  manner  by  the 

FoBD.        last  gift. 

(His  Honour  desired  the  counsel  for  the  plaintiffs  to  confine 
themselves  to  that  part  of  the  argument  for  the  heir-at-law  which  was 
founded  upon  the  cases  of  Strong  y.  Teatt  (i),  Goodtitle  v.  Miles  (2), 
and  Welhy  v.  Welby  (3),  as  being  authorities,  in  specie,  binding  the 
Court  to  a  construction  which  would  exclude  the  interest  of  the 
testator  in  the  copyholds.) 

[  494  ]  Mi\  Swanston  and  Mr.  WiUcock  for  the  plaintiflFs,  and  Mr. 

Malins  for  defendants  in  the  same  interest,  commented  on  the 
special  circumstances  of  the  cases  referred  to  [and  cited  also  other 
cases  and  authorities] . 

The  Yigb-Chancellor  : 

It  appears  to  me  that  the  circumstances  relied  upon  by  Lord 
Mansfield,  in  Strong  v.  Teatt,  were  so  many,  and  his  reasons  so 
special,  that  it  cannot  be  considered  as  furnishing  any  abstract 
rule,  opposed  to  the  general  rule  of  construction  which  I  have 
referred  to.  Still  less  is  it  an  authority  binding  upon  me  in  the 
present  case,  in  which  one  simple  fact  alone  is  offered  as  sufficient 
to  overpower  the  plain  and  settled  meaning  of  the  testator's  words. 
In  Goodtitle  v.  Miles,  expressions  were  found  in  the  will  which  are 
wanting  here.  The  devise  in  that  case  was  of  lands,  ''not  settled 
in  jointure  upon  my  wife."  Expressions  like  those  have  been 
sometimes  considered  by  Judges  of  high  authority  as  equivocal  and 
flexible,  and  as  being  capable  in  themselves  of  meaning,  land  not 
comprised  in  any  settlement,  or  so  much  of  lands  in  settlement  as 
is  not  subject  to  the  trusts  of  such  settlement.  In  Strode  v. 
Russell  (4),  the  words  were,  lands  "out  of  settlement;"  Lord 
CowPBB,  considering  the  meaning  of  the  words  as  standing  in 
equilibno,  thought  that  evidence  might  for  that  reason,  according  to 
Lord  Cheyney's  case  (5),  be  admitted  to  determine  in  which  of  the 
two  senses  the  words  were  used.  No  equivocation  in  or  flexibility 
of  meaning  exists  in  this  case.  Here,  according  to  my  construction 
[  ♦495  ]  of  the  *will,  the  gift  is  of  all  the  testator  died  possessed  of.  In  The 
Incorporated  Society  v.  liichards  (6),  Sir  Edward  Suoden  expresses 
his  disapprobation  of  Goodtitle  v.  Miles,  and  says  it  has  been  over- 
ruled.    The  case  of  Welby  v.  Welby  is  open  to  the  observations  I 

(1)  2  Burr.  912.  (4)  2  Vem.  621. 

(2)  6  East,  494.  (5)  6  Co.  Rep.  68  a. 

(3)  13  R.  R.  178  (2  V.  &  B.  187).  (6)  68  R.  R.  266  (1  Dr.  &  War.  286). 
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made  upon  Strong  v.  Teatt ;  and  Mr.  Jarman's  observations  upon 
that  case  are  at  this  day  entitled  to  great  weight,  namely,  that 
when  Sir  William  Grant  decided  the  case  of  Welby  v.  Welby,  and 
made  the  observations  which  are  there  found  upon  Church  v.  Mundy, 
he  had  not  before  him  the  numerous  class  of  cases  which  have 
since,  in  every  instance,  decided  that  a  reversion  will  pass  under 
general  words.  I  think  I  shall  not  expose  myself  to  the  charge  of 
presumption,  by  saying,  that  Sir  William  Grant  was  more  disposed 
than  other  Judges,  especially  in  more  recent  decisions,  to  relax  the 
rule  I  proceed  upon,  and  to  disregard  the  strict  meaning  of  words, 
where  he  thought  it  improbable  that  the  testator  could  have 
intended  what  the  words,  strictly  interpreted,  would  express.  Of 
this.  Church  v.  Mundy,  overruled  by  Lord  Eldon,  Miller  v. 
Eatcni{i),  and  Jones  v.  Colebeck{2),  opposed  to  Holloway  y.  Hot- 
loway  (3),  and  to  the  modern  decisions,  are  examples.  In  the  cases 
of  Say  V.  Creed  (4)  and  Bradley  v.  Barlow  (5),  I  had  occasion  to 
examine  the  authorities,  of  which  the  last-mentioned  cases  are  part. 
I  refer  to  my  own  decisions  not  as  authorities,  but  to  avoid  repeti- 
tion. I  am  convinced  (and  the  subject  has  occupied  my  mind 
frequently)  that  the  sound  and  settled  rule  of  construction,  at  the 
present  day  is  that  which  I  stated  at  the  close  of  the  argument  for 
the  exceptions,  that  the  words  of  the  will  should  be  taken  to 
comprehend  every  *subject  which  falls  within  their  proper  mean- 
ing, unless  that  meaning  is  excluded  by  the  context,  or  by  the 
circumstances  of  the  case ;  and  that  mere  conjecture  will  not  do. 


Ford 

FOKD^ 


[  *^96  ] 


WYLLIE  V.  ELLICE(6). 

(6  Hare,  505—516.) 

A  party  entering  upon,  and  taking  the  rents  and  profits  of,  an  infantas 
estate,  may  be  sued  at  law  as  a  trespasser,  or  in  equity  as  the  bailiff, 
guardian,  and  trustee  of  the  infant,  at  the  election  of  the  plaintiff. 

Where  it  appears  that  several  persons  entered  on  and  held  the  estate  of 
an  infant,  one  of  such  persons  cannot  be  sued  by  the  infant  in  equity  as  his 
bailiff,  guardian,  or  trustee,  for  an  account  of  the  rents  and  profits  of  the 
estate,  without  making  parties  to  the  suit  the  others  of  such  persons. 

The  original  bill  was  filed  in  March,  1847,  by  William  Morison 
Wyllie,  against  the  surviving  trustees  and  the  representatives  of 


1848. 
Jan,  28. 
Feb.  26. 

WlGRAM, 

V.-O. 

[605] 


(1)  14  R.  R.  259  (G.  Coop.  272). 

(2)  6  E.  R.  207  (8  Ves.  38). 

(3)  5  R.  R.  81  (5  Ves.  399). 

(4)  71  R.  R.  238  (5  Hare,  580). 

B.R. — VOL.  LXXVn. 


(5)  71  R.  R  244  (5  Hare,  589). 

(6)  Howard  v.  Earl  of  Shrewsbury 
(1874)  L.  R.  17  Eq.  378,  43  L.  J.  Oh. 
495,  29  L.  T.  862. 
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Wtllib  deceased  trustees  appointed  by  the  will  of  George  Morison,  for  an 
Ellick.  account  of  the  rents  and  profits  of  an  estate  called  Courland  Castle, 
in  the  island  of  Tobago,  and  of  the  hire  and  compensation-monies 
for  certain  slaves.  The  plaintiff  claimed  one-fourth  part  of  such 
rents,  profits,  and  proceeds,  from  the  year  1827,  as  heir-at-law  of 
his  mother,  one  of  the  tenants  in  common  of  the  property  in  ques- 
tion, under  a  settlement  made  in  June,  1808.  The  case  made  by 
the  plaintiff  is  more  fully  set  forth  below,  in  stating  the  contents  of 
the  re-amended  bill.  The  representatives  of  the  three  other 
tenants  in  common  were  defendants  to  the  original  bill.  The 
defendant  Edward  EUice,  one  of  the  trustees,  put  in  his  answer  to 
the  original  bill.  The  bill  was  then  amended,  and  the  same 
defendant  put  in  his  answer  to  the  amended  bill.  The  bill  was 
then  further  amended,  and  by  this  amendment  the  names  of  all 
the  defendants  other  than  Edward  EUice  were  struck  out. 

The  re-amended  bill  stated  a  settlement  of  the  Idth  of  June, 
1808,  whereby  George  Morison  conveyed  the  Courland  Castle 
estate,  and  twenty-four  slaves,  to  Ellen  Morison,  for  her  life,  with 
remainder  to  Martha,  Mary,  Magdalen,  and  Eleonora,  her  four 
children,  and  their  respective  heirs  and  assigns,  as  tenants  in 
common ;  that  George  Morison,  died  in  December,  1814,  having, 
by  his  will,  appointed  John  Morison,  John  Reid,  Edward  Ellice, 
[  *606  ]  and  Charles  Boss,  devisees  in  trust  of  all  his  real  ^estate,  and  his 
executors ;  that  the  trustees  accepted  the  trusts,  and  entered  into 
possession  and  receipt  of  the  rents  and  profits  of  the  real  estate  of 
George  Morison,  the  testator,  and  also  of  the  Courland  Castle 
estate,  and  acted  in  the  execution  of  the  said  trusts  from  the  time 
of  the  decease  of  John  Beid  to  the  decease  of  John  Morison,  and 
that  Edward  Ellice  and  Charles  Boss  had  always  acted,  and  still 
continued  to  act,  in  the  execution  of  the  said  trusts ;  that  shortly 
after  the  death  of  the  testator  a  suit  was  instituted  in  this  Court, 
and  the  same  was  still  pending,  for  the  administration  of  the  trust 
estate  so  devised  and  bequeathed ;  but  the  Courland  Castle  estate 
formed  no  part  of  the  subject  of  that  suit. 

The  bill  also  stated  that  Ellen,  the  mother,  died  in  1827 ;  and 
that  in  August,  1818,  Martha,  one  of  the  children,  intermarried 
with  William  Wyllie,  the  plaintiff's  father ;  and  that  Martha,  the 
plaintiff's  mother,  died  intestate  in  March,  1822,  leaving  the 
plaintiff,  then  an  infant,  her  only  son  and  heir-at-law. 

The  bill  stated  that  John  Reid  died  in  1818,  and  John  Morison 
died  in  February,  1835, 
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The  bill  stated  that  the  Courland  Castle  estate  adjoined  one  of      Wtllie 
the  devised  estates  called  Les  Goteaux,  and  that  the  two  estates,       bluob. 
Courland  Castle  and  Les   Coteaux,  had  always  been  cultivated 
together,  and  the  whole  of  the  slaves  were  commonly  located  on 
the  latter  estate ;  that  the  profits  and  produce  of  the  two  estates 
had  always  been  mixed  and  blended  by  the  said  trustees ;  and  that, 
in  order  to  determine  the  sum  payable  to  Ellen,  the  mother,  during 
her  life,  a  valuation  and  appraisement  had  been  made,  according  to 
which  2251.  lOs.  a  year  had  been  paid  by  the  trustees,  for  the  rent 
or  hire  of  the  Courland  Castle  estate  and  slaves,  to  Ellen,  until  her 
death,  and  which  *payment8  had  been  allowed  to  the  defendant,       [  ♦507  ] 
EUice,  in  his  discharge  in  the  suit  of  Morison  v.  Morison. 

The  bill  referred  to  the  Act  3  &  4  Will.  IV.  c.  78,  for  the  Abolition 
of  Slavery  in  the  Colonies,  and  alleged  that  the  twenty-four  slaves 
on  the  Courland  Castle  estate  had  considerably  increased  in  number, 
and  that  the  said  trustees  omitted  to  register  them,  or  to  claim 
compensation  for  them,  and  that  owing  to  such  neglect  some  other 
person  registered  such  slaves  and  obtained  the  compensation- 
money  ;  that  the  plaintiff  came  of  age  in  December,  1841,  and  had 
but  recently  discovered  the  settlement  of  June,  1808,  which  had 
been  in  the  possession  of  Edward  Ellice ;  and  that  the  plaintiff 
had  never  received  anything  in  respect  of  his  interest  in  the  said 
Courland  Castle  estate  or  slaves. 

The  bill  charged  that  Edward  Ellice  had  continued,  from  the 
decease  of  Ellen,  the  mother,  and  still  was,  by  himself  or  his  agents 
or  managers,  in  possession  and  receipt  of  the  rents  and  profits  of 
the  plaintiff's  share  in  the  Courland  Castle  estate,  slaves,  and 
apprenticed  labourers,  and  that  he  had  received,  or  by  his  neglect 
permitted  some  other  person  to  receive,  the  said  compensation- 
money  ;  that  Inglis,  Ellice  &  Co.  were  the  London  agents  of  the 
said  trustees,  and  that  the  blended  produce  of  Les  Coteaux  and 
Courland  Castle  estates  were  received  by  Edward  Ellice  and  his 
co-trustees,  or  Inglis,  Ellice  &  Co.,  and  was  included  in,  or 
accounted  for  by,  the  said  trustees  in  the  said  suit ;  and  their 
discharge  included  payments  made  by  the  trustees  for  the  rent  and 
hire  of  the  Courland  Castle  property:  that  John  Eeid  was  the 
agent  of  the  trustees  in  Tobago  until  his  death,  when  William 
Gordon  was  appointed  manager,  under  an  order  in  the  cause  ;  that 
Alexander  McGregor  was  afterwards  appointed  by  the  trustees  joint 
manager  with  Gordon,  *without  the  authority  of  the  Court :  that  [  'sos  ] 
the  trustees  also  afterwards  appointed  other  managers,   named 
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Wtllie  .  Currie  and  Chadband ;  that  Edward  Ellice  was  appointed  consignee 
Elucb.  ^  1819,  and  so  continued  until  1830;  that  the  said  agents, 
managers,  and  consignees  did  not,  as  to  their  dealings  with  the 
Courland  Castle  property,  act  under  any  authority  given  to  them 
by  the  will  of  the  testator,  or  by  the  Court;  that  in  1828  an 
appraisement  was  made  of  the  slaves  attached  to  the  Courland 
Castle  property,  then  thirty-six  in  number,  at  a  sum  of  1,475L 
The  bill  charged  that  no  act  of  William  Wyllie,  the  plaintiff's 
father,  who  was  the  plaintiff's  guardian,  and  next  friend  in  the  said 
suit  of  Morison  v.  Moj'iaon,  could  prejudice  or  affect  the  right  of  the 
plaintiff  to  the  relief  sought  by  this  suit  in  respect  of  the  Courland 
Castle  property. 

The  bill  charged  that,  under  the  circumstances,  the  plaintiff 
being  an  infant  at  the  time  when  he  became  entitled  in  possession 
in  respect  of  his  one-fourth  share  or  interest  in  the  Courland  Castle 
estate  and  premises,  and  when  Edward  Ellice  was  in  such  possession 
or  receipt  of  the  rents,  profits,  and  proceeds  thereof,  the  defendant, 
Edward  Ellice,  ought  to  be  considered,  and  he  in  fact  and  in  equity 
constituted  himself,  and  became  and  was,  bailiff,  guardian,  or 
trustee,  for  the  benefit  and  on  the  behalf  of  the  plaintiff,  for  and  in 
respect  of  the  plaintiff's  one-fourth  part,  share,  or  interest  in  the 
Courland  Castle  estate,  slaves,  and  premises;  and  that  the  said 
defendant,  having  once  entered  upon  or  remained  in  possession  of  the 
plaintiff's  interest  in  the  Courland  Castle  estate,  slaves,  and  premises, 
and  made  himself  bailiff,  guardian,  or  trustee,  in  respect  thereof,  for 
the  plaintiff  could  not  in  equity  throw  up  and  discharge  himself  from 
the  duties  and  liabilities  of  his  said  office,  and  was  bound  and  ought 
[*o09  ]  to  have  continued  therein  ^until  plaintiff  should  attain  his  age  of 
twenty-one  years,  and  until  he  could  account  with  the  plaintiff  and 
surrender  to  him  his  interest  in  the  said  estate,  slaves,  and  premises, 
or  until  he  could  be  otherwise  legally  discharged  from  his  said  office. 
The  bill  prayed  that  the  defendant  Edward  Ellice  might  be 
declared  to  be  the  bailiff,  guardian,  or  trustee  of  the  plaintiff,  in 
respect  of  the  plaintiff's  interest  in  the  Courland  Castle  estate, 
slaves,  and  premises,  and  that  he  might  be  decreed  to  account 
with  the  plaintiff  accordingly,  and  pay  to  the  plaintiff  what  shall 
be  found  due  to  him  upon  such  account. 

The  defendant  Edward  Ellice,  who  was  the  only  defendant  to  the 
amended  bill,  demurred,  for  that  the  three  other  daughters  of  Ellen 
Morison,  Mary,  Magdalen,  and  Eleonora,  or  their  respective  heirs 
if  they  were  dead,  were  not  parties  to  the  bill. 
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Mr,  Romilly  and  Mr.  Brett,  in  support  of  the  demurrer  for      Wyllie 
want  of  the  other  cestui  que  trusts  as  parties, — the  cause  assigned      elliob. 
on  the  record.     They  also  insisted  upon  the  absence  of  the  other 
trustees,  under  the  will  of  George  Morison,  as  a  ground  of  demurrer 
07'e  t£nic8. 

Mr.  Roll  and  Mr.  IV.  Morns,  in  support  of  the  bill.     *     ♦     ♦ 

The  Vice-Chincbllor  :  [  bio  ] 

The  bill  in  this  case,  as  it  was  originally  framed,  sought  to  charge 
the  defendant  Edward  Ellice,  and  the  other  trustees  under  the  will 
of  George  Morison,  in  favour  of  all  the  cestui  que  trusts  of  the 
Courland  Castle  estate,  and  all  the  cestui  que  trusts  were  parties  to 
the  suit.  Answers  were  filed  to  the  bill  by  the  defendant  Edward 
Ellice,  and  (as  was  stated  at  the  Bar)  by  some  of  the  other  parties ; 
and  the  bill  has  since  been  amended  by  making  it  a  bill  against  the 
defendant  Edward  *Ellice  only,  who  has  thereupon  demurred  for  [  *6U  ] 
want  of  parties. 

The  case  upon  this  bill  (as  I  understand  it)  is  this:  that  the 
defendant  Ellice,  (whether  alone  or  jointly  with  others),  unlawfully 
and  without  authority,  entered  upon  the  plaintiff's  estate  and  held 
the  same,  and  received  the  rents  and  profits  during  his  infancy, 
and  thereby  became  accountable  to  the  plaintiff  as  bailiff,  guardian, 
or  trustee  for  what  he  received  belonging  to  the  plaintiff;  and  that 
he  has,  in  the  circumstances  stated  in  the  bill,  continued  liable  for 
subsequent  rents  and  profits,  and  relief  is  prayed  accordingly.  The 
bill,  in  fact,  insists,  that  having  once  occupied  the  Courland  Castle 
estate  as  bailiff,  guardian,  or  trustee  for  the  plaintiff,  the  trustees 
could  not  lawfully  give  up  such  occupation,  and  that  they  remain 
still  liable.  Some  criticisms  were  applied  to  the  words  **  bailiff, 
guardian,  or  trustee  "  in  the  bill.  I  will  dismiss  that  part  of  the 
argument  with  the  observation,  that  the  words  "  bailiff,  guardian, 
or  trustee,'*  as  I  understand  them  in  this  bill,  are  synonymous 
expressions ;  but  (whether  that  be  so  or  not)  the  attempt  to  charge 
the  defendant  Ellice  in  any  event  as  trustee  will  be  suflScient  for  the- 
present  purpose. 

I  do  not  intend  to  enter  upon  the  question  which  was  elaborately 
argued  before  me  in  Boddy  v.  Lefevre  (i),  in  January,  1842,  and  in 
which  a  great  number  of  cases  were  cited— the  question,  what  the 

(1)  See  1  Hare,  602,  n. :  see  also  64  R.  E.  188  (3  Hare,  6) ;  68  E.  E.  87 
(8Beav.  260). 
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Wtllik  circumstanceB  are  which  will  entitle  an  infant,  after  twenty-one,  to 
Elliob.  proceed  by  bill  in  this  Court  for  an  account  against  a  party  who  has 
entered  upon  the  infant's  estate  and  received  the  rents  and  profits 
[•612]  during  his  minority.  I  will  refer  only  *to  Newbtirgh  v.  Bicker- 
8taffe{i)  and  Doe  v.  Keen  (2).  In  this  case,  according  to  the  bill, 
the  trustees  under  George  Morison's  will  (in  the  trusts  of  which  it 
appears  that  the  plaintiff  had  such  an  interest  as  made  him  a 
necessary  party  to  the  suit  of  M<yi'ison  v.  Marison)  did  not  enter 
upon  the  Courland  Castle  estate  adversely  to  the  infant.  On  the 
contrary,  the  Courland  Castle  estate  was  annexed  by  the  trustees, 
in  cultivation  and  management,  to  Les  Coteaux  (one  of  the  devised 
estates) ;  the  slaves  of  the  two  were  worked  together,  the  rents  and 
profits  blended  and  mixed,  and  the  right  of  the  plaintiff  and  the 
other  parties  interested  under  the  deed  of  June,  1808,  was 
acknowledged  throughout:  and,  as  I  understand,  (though  this  is 
not  necessary  to  my  argument),  the  Courland  Castle  estate,  though 
not  mentioned  in  the  bill  in  Morison  v.  Morison^  was  the  subject  of 
charge  and  discharge  in  the  Master's  office.  I  shall  therefore 
assume,  in  the  plaintiff's  favour,  that  the  defendant  Ellice  was,  or 
that  Ellice  and  his  co-trustees  were,  accountable  to  the  plaintiff  for 
the  rents  and  profits  of  Courland  Castle.  But,  upon  the  question 
whether  the  plaintiff  can  sue  Ellice  alone,  another  point  must  be 
considered.  Admitting  that  the  plaintiff  may  sue  Ellice  as  bailiff, 
guardian,  or  trustee,  I  apprehend  he  is  clearly  not  bound  to  do  so; 
he  may  elect  to  treat  him  as  a  trespasser,  and  to  pursue  his  rights 
elsewhere.  If  Mr.  Ellice  (as  the  bill  says)  entered  upon  the 
plaintiff's  land  unlawfully  and  without  authority,  Mr.  Ellice  cannot 
(unless  under  special  circumstances)  have  aright  to  say  the  plaintiff 
shall  not  treat  him  as  a  trespasser,  but  shall  sue  him  in  equity  and 
not  elsewhere.  It  is  only  by  electing  between  two  remedies  that 
the  plaintiff  brings  Mr.  Ellice  here.  Then  the  question  arises, 
[  ♦SIS  ]  whether,  if  the  *plaintiff  elects  to  treat  his  entry,  not  as  adverse, 
but  as  that  of  a  bailiff,  guardian,  or  trustee,  he  must  not  adopt  the 
case  which  actually  occurred ;  and  if,  in  fact,  Mr.  Ellice  entered 
or  held  Courland  Castle  on  the  plaintiff's  behalf,  not  alone,  but 
jointly  with  others,  as  stated  in  the  bill,  whether  the  plaintiff  so 
electing  must  not  treat  all  as  bailiffs,  agents,  or  trustees,  and  not 
any  separately?  I  do  not  find  any  case  directly  touching  this 
point.  But,  upon  principle,  it  appears  to  me  that  such  must  be  the 
rule  of  the  Court.  The  plaintiff  may  treat  a  party  who  enters  upon 
(1)  1  Vem.  295.  (2)  7  T.  E,  386,  390. 
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his  land,  being  the  estate  of  an  infant,  and  receives  the  rents  and  Willik 
profits  without  authority,  as  a  trespasser.  Equity,  at  the  election  elliok. 
of  the  owner  of  the  estate,  will  permit  him  to  treat  the  party  in 
possession  as  bailiff,  guardian,  or  trustee.  But  if  the  owner  elects 
to  take  his  equitable  remedy,  it  must,  I  conceive,  be  upon  equitable 
terms,  and  those  terms  must,  I  think,  in  the  circumstances  stated 
in  this  bill,  require  that  all  parties  jointly  liable  with  EUice  should 
be  made  accountable  with  him. 

It  may  not  be  immaterial  on  the  question,  whether  the  other 
trustees  ought  to  be  parties  in  this  case,  to  advert  to  the  fact  which 
appears  on  the  bill,  that  some  monies  have  been  accounted  for  in 
the  suit  of  Marison  v.  Morisan,  in  respect  of  the  rent  and  hire  of 
the  Courland  Castle  estate  and  slaves.  It  is  not,  however,  neces- 
sary that  I  should  rely  upon  this  ground  for  requiring  the  other 
trustees  to  be  brought  before  the  Court  in  this  suit. 

It  is  also  objected  by  the  defendant,  that  the  other  cestui  que 
trusts,  Mary,  Magdalen,  and  Eleonora,  or  their  representatives,  are 
necessary  'parties  to  this  suit.  Upon  this  point  (which  is  the 
ground  of  demurrer  assigned  upon  the  record),  I  think  the  demurrer 
cannot  *be  sustained.  I  cannot  find  in  the  bill  any  averments  [  •614  1 
showing  whether  the  other  cestui  que  trusts,  or  any  of  them,  were 
infants  or  not  at  the  death  of  Ellen  Morison,  the  mother,  nor 
whether  their  shares  of  the  Courland  Castle  property  have  been 
accounted  for  to  them  or  not ;  nor  whether  they  were  interested  in 
the  devised  estates ;  nor  whether  they  were  parties  in  the  suit  of 
Moiiaon  v.  Moiison ;  nor  any  other  allegation  showing  their  posi- 
tion, except  that  they  were  respectively  entitled  to  one-fourth  of 
Courland  Castle  estate. 

Now,  if  Mary,  Magdalen,  and  Eleonora  were  not  infants  at  the 
death  of  Ellen  Morison,  their  mother,  the  tenant  for  life  of  Courland 
Castle,  they  could  not  have  sustained  a  bill  in  equity  for  relief  of 
the  nature  sought  in  this  suit ;  and  if  they  were  infants,  they  were 
not  bound  to  proceed  in  equity.  In  the  absence,  therefore,  of  all 
special  circumstances,  the  other  cestui  que  trusts  are  not  amenable 
to  the  jurisdiction  of  the  Court,  as  between  EUice  and  themselves; 
and  if  that  be  so,  they  might  demur,  if  they  were  made  parties, 
and  if,  as  against  them,  the  bill  would  be  demurrable,  the  plaintiff 
cannot  be  compelled  to  make  them  parties  to  the  suit.  It  may  be 
said,  indeed,  that  the  ground  upon  which  I  have  held  that  the 
trustees  should  all  be  parties,  extends  to  the  cestui  que  trusts ;  but 
a  decision  to  that  effect  would  be  to  hold  that  Mr.  Ellice,  by  the 
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Wtllie 
Elltce. 


wrongful  acts  which  are  alleged,  might  deprive  the  plaintiff  of  his 
equitable  remedies  against  himself,  which  plainly  cannot  be. 

Then,  as  to  the  questions  of  form :  it  was  said  that  Mr.  Ellice,  having 
answered  the  original  bill,  could  not  demur  to  the  amended  bill. 

[His  Honour  overruled  this  objection  and  allowed  the  demurrer 
ore  temis^ 
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July  I. 

WlQBAM, 

V..C. 

Affirmed  on 
Appeal. 

1848. 
Nor.  16. 

Lord 

COTTEMHAM, 

L.C. 

[617] 


COLE  V.   COLES. 

(6  Hare,  517—524.) 

The  clauses  of  the  Statute  for  the  Eelief  of  Insolvent  Debtors,  which  pro- 
vide that,  in  case  the  insolvent  shall  be  entitled  to  any  copyhold  or 
customary  estate,  the  assignment  to  or  certified  copy  of  the  appointment  of 
the  assignee  shall  be  entered  on  the  court  rolls  6f  the  manor,  and  that  the 
assignee  shall,  with  all  convenient  speed,  make  sale  of  all  the  estate  and 
effects  of  the  insolvent,  are  not  mandatory,  but  are  directory  only. 

The  omission  of  the  assignees  of  an  insolvent  debtor  to  sell  or  take  pos- 
session of  the  copyhold  estate  of  the  insolvent,  or  to  cause  an  entry  of  the 
assignment  or  copy  of  the  appointment  of  the  assignee  to  be  made  on  the 
court  rolls,  or  to  possess  themselves  of  the  copies  of  court  roll  for  a  period 
of  nineteen  years  after  the  insolvency,  whereby  the  insolvent  is  enabled  to 
retain  the  property  and  hold  himself  out  as  the  owner,  and  moi-tgage  it  for 
value  to  a  person  who  had  no  actual  knowledge  of  the  insolvency,  does  not 
constitute  an  equitable  ground  for  giving  such  mortgagee  a  charge  in 
priority  to  the  title  of  the  assignee. 

AlU  appointment  of  a  person  claiming  to  be  a  creditor  of  an  insolvent 
debtor,  assignee  of  his  estate  and  effects  in  the  place  of  a  deceased  assignee, 
on  condition  that  the  person  so  appointed  shall  prove  his  debt  by  affidavit 
on  taking  out  his  appointment,  such  debt  having  been  afterwards  proved 
accordingly,  is  a  valid  appointment,  entitling  the  party  so  appointed  to 
sustain  a  suit  for  the  purpose  of  recovering  property  claimed  as  part  of  the 
estate  of  the  insolvent. 

Joseph  Ellis,  the  devisee,  under  the  will  of  his  father,  of  a 
copyhold  tenement  held  of  the  manor  of  Launton,  in  the  county 
of  Oxford  (to  which  the  father  had  been  admitted  in  1770),  in 
September,  1824,  took  the  benefit  of  the  Act  then  in  force  for  the 
relief  of  insolvent  debtors,  and  thereupon  conveyed  and  assigned 
all  his  real  and  personal  estate  to  the  provisional  assignee,  who,  in 
November  following,  duly  conveyed  and  assigned  the  same  estate  to 
one  Powell,  the  permanent  assignee,  for  the  benefit  of  himself  and 
the  other  creditors  of  the  insolvent.  The  schedule  filed  by  the 
insolvent  mentioned  the  copyhold  tenement  as  being  part  of  his 
estate,  and  stated  where  the  copies  of  court  roll  were. 

Powell,  the  assignee,  permitted  the  insolvent  to  continue  in  the 
occupation  and  enjoyment  of  the  copyhold  tenement,  out  of  com- 
passion, (as  was  alleged  by  the  plaintiff  in  this  cause),  and  he  also 
allowed  the  copies  of  court  roll  to  remain  in  the  possession  or  power 
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of  the  insolvent.    No  entry  of  either  of  the  assignments  to  the        Colb 
assignees  of  the  insolvent,  pursuant  to  the  7th  section  of  the  statute       colbs. 
1  Geo.  IV.  c.  119,  (the  statute  then  in  force,  which  corresponds  with 
the  20th  section  of  the  statute  *7  Geo.  IV.  c.  57,  and  the  47th  section       [  *oi8  ] 
of  the  1  &  2  Vict.  c.  110),  was  made  on  the  rolls  of  the  manor,  until 
the  year  1843,  after  the  death  of  the  insolvent.    Powell  died  in 
1828.    No  steps  were  taken  for  the  appointment  of  another  assignee 
until  1843,  and  the  insolvent  continued  in  possession  of  the  copy- 
hold tenement  until  his  death.    The  insolvent  was  admitted  tenant 
to  the  premises  at  a  court  holden  in  August,  1839. 

In  February,  1840,  the  defendant,  John  Coles,  who  had  no 
knowledge  of  the  insolvency,  lent  the  insolvent  50Z.  upon  mortgage 
of  the  copyhold  tenement ;  and  the  insolvent  then  made  a  condi- 
tional surrender  of  the  premises  to  John  Coles,  as  such  security, 
before  two  tenants  of  the  manor,  according  to  the  custom,  and 
delivered  to  the  plaintiff  the  copies  of  court  roll,  of  the  admissions 
of  his  father  in  1770,  and  himself  in  1839.  This  sum,  with  interest 
and  further  charges,  amounting  in  the  whole  to  about  lOOL,  was 
due  to  the  defendant,  John  Coles,  at  the  death  of  the  insolvent, 
which  took  place  in  December,  1842. 

On  the  30th  of  March,  1843,  the  Court  for  the  Relief  of  Insolvent 
Debtors  appointed  the  plaintiff  assignee  of  the  estate  and  effects  of 
the  deceased  insolvent,  in  the  place  and  stead  of  Powell,  by  an 
order  in  the  following  form :  "  That  William  Cole,  creditor  &c., 
shall  be,  and  the  said  William  Cole  is  hereby  appointed,  new 
assignee  of  the  estate  and  effects  of  &c.,  upon  the  said  William 
Cole  proving  his  debt  by  affidavit  on  taking  out  his  appointment." 
In  the  month  of  April,  1843,  the  plaintiff  made  and  filed  an  affidavit 
of  his  debt,  according  to  the  terms  of  the  order.  No  conveyance 
or  assignment  was  made  to  the  plaintiff  by  any  representative  of 
Powell ;  but  soon  after  the  appointment  of  the  plaintiff  as  assignee, 
notice  was  given  to  the  steward  of  the  manor  of  *the  proceedings  in  [  *6i9  ] 
the  insolvency,  and  the  assignments  under  the  same;  and  the 
steward  refused  to  admit  the  defendant,  John  Coles,  on  his  presenting 
the  conditional  surrender  of  February,  1840. 

On  the  7th  of  July,  1843,  the  plaintiff,  after  calling  a  meeting  of 
the  creditors,  caused  the  copyhold  premises  to  be  offered  for  sale  by 
auction,  at  which  the  defendant,  John  Coles,  attended,  and  was  the 
highest  bidder,  claiming  at  the  same  time  to  be  a  mortgagee  of 
the  property.  He  subsequently  insisted  upon  a  right  to  deduct  the 
amount  of  his  mortgage  debt  from  the  purchase-money. 
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CoLK  The  bill  was  filed  by  William  Cole,  the  assignee,  for  specific 

CoLBs.  performance  of  the  contract  by  payment  of  the  purchase-money. 
The  bill  charged  that  the  defendant  knew  of  the  insolvency  before 
the  time  of  his  pretended  mortgage  ;  that  nothing  was  due  on  the 
mortgage ;  and  that  the  defendant  never  in  fact  advanced  money  to 
the  insolvent.  The  bill  minutely  inquired  into  the  particulars,  and 
put  the  defendant  to  strict  proof  of  the  alleged  loan.     At  the  hearing, 

The  Vicb-Chancellor,  upon  the  opening  of  the  cause,  said,  that 
the  proper  course  would  be  to  direct  the  usual  reference  of  title  to 
the  Master. 

It  was  then  stated,  and  agreed  on  both  sides,  that,  assuming  the 
plaintiflf  to  have  been,  before  the  bill  was  filed,  duly  appointed 
assignee  of  the  estate  of  the  insolvent  in  the  place  of  Powell,  (which 
the  defendant  did  not  admit),  the  only  questions  between  the  parties 
were,  first,  whether  the  defendant  was  entitled  to  retain  the  amount 
of  his  mortgage  debt  out  of  the  purchase-money ;  and,  secondly, 
[•520]  the  costs  of  the  suit?  All  *objections  to  the  title,  except  that 
arising  out  of  the  defendant's  claim,  being  waived,  the  questions 
were  argued:  Parrott  v.  Siveedand  (i). 

Mr.  C.  P.  Cooper  and  Mr.  SUnpson,  for  the  plaintiflf.     ♦     ♦     ♦ 

Mr.  Shapter,  for  the  defendant : 

The  plaintiff  has  not  shown  a  title  to  maintain  the  suit,  inasmuch 
as  his  appointment  as  assignee  was  only  conditional  on  his  proving 
his  debt,  and  there  is  no  such  officer  as  a  conditional  assignee.  *  * 
[  521  ]  There  was  in  this  case,  on  the  part  of  the  creditors  of  the  insolvent, 
or  the  assignees  who  represented  them,  such  gross  negligence  in 
allowing  the  insolvent  to  occupy  and  enjoy  the  property  from  his 
insolvency  in  1824  until  his  death  in  December,  1842, — in  not 
possessing  themselves  of  the  copies  of  court  roll, — in  not  selling, 
and  in  not  entering  their  title  on  the  rolls,  that  the  title  of  the 
defendant  as  mortgagee  ought  to  prevail :  Evans  v.  Bicknell  (2), 
Whitbread  v.  Jordun  (3).     *     *     ♦ 

L  622  ]       The  Vice-Chancellor  : 

It  does  not  appear  to  me  that  there  is  any  difficulty  in  regard  to 
the  form  in  which  the  appointment  of  the  plaintiflf  as  the  new 

(1)  41  R.  E.  164  (3  My.  &  K  655).  (3)  41  B.  B.  281  (1  Y.  &  C.  330). 

(2)  5  E.  B.  245  (6  Ves.  174). 
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aesignee  has  been  made.  The  Court  for  the  Belief  of  Insolvent  colb 
Debtors  are  empowered  to  make  the  appointment ;  and  I  must  colbs. 
assume  that  the  creditors  are  satisfied  with  the  course  which  has 
been  taken,  and  that  the  plaintiff  is  well  appointed.  With  regard 
to  the  assignment  of  the  legal  estate,  the  statute  1  Geo.  lY. 
c.  119,  enacts,  that,  upon  the  appointment  of  a  new  assignee,  the 
estate  of  the  former  assignee  shall  immediately  vest  in  him.  But 
if  neither  the  plaintiff  nor  the  defendant  have  the  legal  estate,  the 
plaintiff  has  the  earlier  and  better  equitable  title.  The  mere 
possession  of  the  legal  estate  is  not  material  in  this  case,  which  is 
a  suit  for  specific  performance,  and  in  which  the  question  in  whom 
the  legal  estate  is  vested  raises  only  a  question  of  conveyance. 

This  is  certainly  a  hard  case  upon  the  defendant ;  but  I  do  not 
see  anything  in  the  circumstances  which  affords  a  ground  for 
rendering  him  equitable  relief.  The  insolvent  was  permitted  to 
appear  ostensibly  the  owner  of  the  property,  but  he  did  not  thereby 
acquire  any  new  title.  The  insolvent  or  the  defendant  himself  may 
have  continued  in  possession  of  the  property  for  nineteen  years  and 
a  half,  but  that  w^ould  not  give  the  party  who  so  retained  possession 
a  defence  at  law  against  an  ejectment ;  and  this  is  a  case  in  which 
equity  *must  follow  the  law.  The  fact,  that  the  title-deeds  of  an  [  •523  ] 
estate  have  been  left  in  the  possession  of  a  party  to  whom  they  did 
not  belong,  is  not  alone  a  ground  of  equity  in  favour  of  a  third 
party,  who  has  been  thereby  deceived.  Copies  of  court  roll  are  not 
strictly  within  the  description  of  title-deeds.  All  the  information 
which  they  could  afford  may  be  found  on  the  court  rolls ;  and  there 
is,  therefore,  still  less  reason  for  giving  weight  to  the  circumstance, 
that  the  copies  were  under  the  control  of  the  insolvent,  than  if  the 
instruments  were  properly  title-deeds.  The  defendant,  moreover, 
might  have  searched  the  lists  of  insolvent  debtors.  I  cannot  say 
there  has  been  that  gross  negligence  on  the  part  of  the  assignee  as 
should  induce  a  court  of  equity  to  interpose  on  behalf  of  a  mortgagee 
to  postpone  the  creditors  of  the  insolvent. 

The  provisions  of  the  statute  which  relate  to  the  entry  of  the 
assignment  on  the  court  rolls,  where  the  insolvent  is  entitled  to  any 
copyhold  estate,  and  to  the  sale  of  the  estate  of  the  insolvent  with 
all  convenient  speed,  point  out  the  duties  to  be  performed  by  the 
assignee,  as  an  officer  of  the  court,  for  the  benefit  of  the  creditors. 
But  I  think  those  provisions  are  directory  only,  and  that  it  is  not 
open  to  any  third  person  to  dispute  the  validity  of  the  title  of  the 

(1)  Sect.  14,  and  7  Geo.  IV,  0.  67,  s.  38. 


220 


1848.    CH.     6  HARE,  528—524. 


[B.R. 


Cole 

V. 

Coles. 


L  •52*  ] 


assignee  on  the  ground  that  the  steps  so  directed  to  be  taken  have 
been  delayed  or  omitted. 

The  defendant  then  insists  that  the  plaintiff  ought  to  pay  the 
costs  of  the  suit,  or  so  much  as  have  been  occasioned  by  his  denial 
of  the  debt  claimed  by  the  defendant,  to  be  charged  upon  the  estate. 
I  do  not  understand  the  bill  as  doing  more  than  challenging  the 
claim  of  the  defendant,  and  putting  him  to  establish  his  alleged 
mortgage.  The  bill  does  not  charge  the  defendant  with  *any  fraud. 
It  is  nothing  but  the  common  case  of  a  disputed  claim. 

AflSrmed  by  the  Lord  Chancellor,  Nov.  16th,  1848,  [but  no 
report  of  the  appeal  can  be  found.] 


1848. 

WiGRAM, 

v.-c. 

[626] 


SALISBURY  V.   SALISBURY. 

(6  Hare,  526-531 ;  S.  0.  17  L.  J.  Ch.  480  ;  12  Jur.  671.) 

Where  a  husband  covenanted,  by  his  marriage  settlement,  to  give,  devise, 
bequeath,  and  secure  to  his  widow  an  annuity  for  her  life  after  his  decease, 
to  be  levied,  raised,  and  paid  to  her  by  his  heirs,  executors,  or  adminis- 
trators, and  the  husband'  afterwards  died  intestate,  it  was  held,  on  the 
Authority  of  ComJi  v.  Strattan  (4  B.  R.  230 ;  4  Ves.  391)  that  the  widow's 
share  of  the  husband's  personal  estate,  under  the  Statute  of  Distributions, 
was  not  to  be  taken  by  her  as  a  performance  of  his  covenant,  either  wholly 
or  pro  tanto. 

The  settlement  made,  in  1843,  prior  to  the  marriage  of  Thomas 
Salisbury,  the  intestate,  with  Elizabeth,  his  wife,  recited,  that,  Ujwn 
the  treaty  for  the  said  intended  marriage,  it  was  agreed  thai  the 
said  Thomas  Salisbury  should,  in  the  event  of  the  said  Elizabeth 
surviving  him,  secure  to  her,  during  the  term  of  her  natural  life, 
an  annuity  or  yearly  sum  of  500Z.  at  the  least ;  and  contained  a 
covenant,  by  Thomas  Salisbury  with  the  said  Elizabeth,  that,  after 
his  decease,  his  heirs,  executors,  or  administrators  should  levy  and 
raise,  out  of  his  real  and  personal  estate,  one  annuity  or  yearly  sum 
of  BOOL,  by  equal  half-yearly  payments,  to  commence  and  be  made 
within  six  months  after  his  decease,  and  should  pay  the  same 
annuity  of  5002.,  when  and  as  the  same  should  become  due  and 
payable,  into  the  proper  hands  of  the  said  Elizabeth,  or  unto  her 
order,  (signified  as  therein  mentioned),  for  her  separate  use,  inde- 
pendent of  any  future  husband.  And  the  said  Thomas  Salisbury 
covenanted  with  the  said  Elizabeth,  that  he  would,  by  his  last  will 
and  testament  in  writing,  give,  devise,  bequeath,  and  secure  to  her 
the  said  annuity  of  5002.  at  the  least,  as  aforesaid. 

Thomas  Salisbury  died  in  1847,  intestate  ;  and  the  said  Elizabeth, 
his  widow,  was  his  administratrix.     The  bill  was  filed  by  the  only 
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child  of  the  marriage,  and  prayed  a  declaration  that  the  provision    Salisbubt 

made  by  the  settlement  for  the  defendant  was  in  bar  of  any  claim    salisbubt. 

which  she  might  be  entitled  to  make  upon  the  estate  of  the  intestate 

as  his  widow,  and  that  she  was  not  entitled  to  be  paid  thereout  any 

sum  beyond  the  annuity  of  500/. ;  or  that  it  might  be  declared  that 

the  covenants  in  the  ^settlement,  on  the  part  of  the  intestate,  had       [  *^^'^  ] 

been  performed  and  satisfied  by  the  share  of  the  personal  estate  of 

the  intestate  to  which  the  defendant  became  entitled  as  his  widow, 

under  the  Statute  of  Distributions,  if  such  share  were  greater  or 

equal  in  value  to  the  annuity  of  500/. ;  and,  in  case  such  share  were 

less  in  value  than  the  annuity,  that  the  said  covenants  had  been 

performed  so  far  and  for  so  much  as  the  said  share  would  extend 

to ;  and  that  it  might  be  declared  that  the  defendant  was  not  entitled 

to  be  paid  the  annuity  of  500/.  out  of  the  intestate's  personal  estate, 

in  addition  to,  and  independently  of,  her  share  as  his  widow,  under 

the  Statute  of  Distributions. 

The  administratrix,  by  her  answer,  admitted  that  the  personal 
estate  of  the  intestate  amounted  to  about  21,0002.,  and  claimed  her 
annuity  of  500/.,  and  also  her  widow's  share  of  the  residuary  estate, 
under  the  Statute  of  Distributions.  After  providing  for  the  payment 
of  the  annuity,  the  Master  found,  that  the  infant  plaintiff  and  the 
administratrix  were  the  next  of  kin,  and  parties  entitled,  under  the 
statute,  to  the  personal  estate  of  the  intestate,  and  that  the  debts 
were  paid.    On  the  hearing  for  further  directions. 

The  Solicitor-General  and  Mr.  Alston,  for  the  plaintiff. 

Mr.  RoU  and  Mr.  Sidney  Smith,  for  the  defendant. 

On  behalf  of  the  plaintiff,  it  was  contended,  that  the  distributive 
share  of  the  personal  estate  left  by  the  intestate,  to  which  the  widow 
would  be  entitled  under  the  statute,  was  a  performance  of  the 
covenant,  either  wholly  *or  in  part ;  and  that,  if  the  performance  [  *528  ] 
was  partial  only,  it  must  be  taken  pro  tanto.  This  was  the  settled 
law,  in  case  of  a  covenant,  to  leave  a  gross  sum,  or  a  fixed  sum  of 
money  equivalent  to  the  value  of  an  annuity,  at  the  death  of  the 
covenantor,  and  there  was  no  sound  distinction  between  the  case  of 
an  annuity  and  an  ascertained  sum.  There  might  be  partial  per- 
formance. It  was  not  necessary  for  this  purpose  that  there  should 
be  a  satisfaction.  In  the  case  of  Couch  v.  Stratton{i),  the  point, 
whether  an  annuity  should  not  be  governed  by  the  same  rule  as  was 
(I)  4  R,  R.  230  (4  Ves.  391). 
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salisbubt  applicable  to  a  gross  sum,  was  not  argued.  It  was  assumed  by  the 
Salibbubt.  Court,  as  well  as  by  counsel,  that,  as  to  the  annuity  or  life  interest 
of  the  administratrix  in  the  fund  which  she  did  not  take  absolutely, 
the  administratrix  was  entitled  to  the  benefit  of  that  part  of  the 
covenant,  without  regard  to  her  distributive  share;  and  Lord 
BossLTN  held,  that  the  covenant  was  entire,  and  that  he  could  not 
take  that  to  be  a  satisfaction  of  part  of  a  covenant,  which  did  not 
even  pretend  to  satisfy  the  rest ;  and,  therefore,  it  followed,  that 
the  covenant  was  not  satisfied  :  it  was  not  argued  that  it  was  either 
wholly  or  partly  performed. 

On  the  part  of  the  defendant,  it  was  said,  that  the  argument  on 
the  other  side  would  have  had  more  force,  if  it  had  been  possible 
(which  it  was  not)  for  the  case  to  have  been  put,  on  the  part  of  the 
plaintiff,  as  a  case  of  satisfaction.     Where  satisfaction  could  be 
•  insisted  upon,  the  covenant  was  so  moulded  in  construction  as  to 

make  it  fit  the  act  which  was  done — the  intestacy.  But  where  the 
proposition  was,  that  the  act  covenanted  to  be  done  was  actually 
performed,  there  was  no  scope  for  any  departure  from  the  strict 
[  •629  ]  terms  of  the  covenant.  *The  plaintiff  might,  with  some  plausibility, 
have  contended,  that  the  obligation  was  satisfied ;  but  it  was 
impossible  to  say  that  the  terms  of  the  present  covenant  had  been 
performed.  [Blaiidy  v.  Wulmare  (i),  Lee  v.  D'Aranda (2),  Garthshore 
V.  Chalie  (3),  Goldsmid  v.  Goldsmid  (4),  Devese  v.  Pontet  (5),  and  other 
old  cases  were  cited.] 

The  Vice-Chancbllor  : 

The  rule  adopted  in  the  decisions  upon  this  question  appears  to 
me  to  be  purely  arbitrary.  Lord  Eldon,  in  Garthshore  v.  Chalie  (s), 
has  referred  the  case  to  a  principle ;  but,  in  the  absence  of  that 
explanation,  it  would  be  diflScult  to  see  why  the  right  of  the  widow 
to  her  distributive  share  should  be  excluded  by  her  right  under 
another  contract.  In  the  case,  however,  of  a  covenant  to  paj^  a 
gross  sum,  the  question,  as  Sir  Thomas  Plumer  has  said,  in 
Goldsmid  v.  Goldsmid  (6),  is  no  longer  open.  Lord  Eldon,  in 
reasoning  on  the  case  of  Garthshoi-e  v.  Chalie,  noticed,  as  the 
ground  of  his  decision,  that  this  Court  had  infused  into  the  con* 
struction  of  the  husband's  contract  considerations  which  a  court  of 
law  could  not.    He  said,  that  the  case  of  Blandy  v.  Widmore,  and 

(1)  1  P.  Wms.  324.  (4)  18  R.  R.  60  (1  Swanst.  211). 

(2)  1  Ves.  Sen.  1.  (5)  1  R.  R.  15  (1  Oox,  188). 

(3)  7  R.  R.  311  (10  Ves.  1).  (6)  18  R.  R.  60  (1  Swanst  217). 
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the  cases  following  it,  "  were  distinct  authorities  that,  where  a    Salisbury 

husband  covenants  to  leave,  or  to  pay  at  his  death,  a  *sum  of    Salisbury, 

money  to  a  person  who,  independent  of  that  engagement,  by  the       [  •sso  ] 

relation  between  them  and  the  provision  of  the  law  attaching  upon 

it,  will  take  a  provision,  the  covenant  is  to   be   construed  with 

reference  to  that  "  (i).     It  has  been  argued,  however,  that,  though 

this  is  the  rule  as  to  a  gross  sum,  yet  the  case  of  a  covenant  to  pay 

an  annuity   stands  upon  different  grounds,  and  is  governed   by 

a  different  principle.     Upon  this  point.  Couch  v.  Stratton  is  relied 

upon.     I  cannot  understand  why  the  rule,  which  is  applied  in  the 

case  of  a  gross  sum,  should  not  also  be  applicable  to  an  annuity. 

The  Viob-Chancbllor  :  Jvly  lo. 

Taking  Blandy  v.  Widniore  and  Lee  v.  D'Aranda  as  binding 
authorities,  and  taking  the  principle  of  those  decisions  to  be  such 
as  is  stated  by  Lord  Eldon  in  Oarthshore  v.  Chalie,  and  by  Sir 
Thomas  Plumbr  in  Goldsmid  v.  Goldsmid,  I  should  (if  Couch  v. 
Stratton  were  out  of  the  way)  conclude  that  intestacy  was  a  per- 
formance of  the  contract,  as  well  in  the  case  of  an  annuity  as  in 
the  case  of  a  gross  sum  of  money. 

The  relation  between  the  parties  exists  in  this  case,  by  reference 
to  which  a  very  singular  construction  is  given  in  this  Court  to  a 
contract,  the  language  of  which  would  otherwise  have  no  such 
effect ;  and  in  the  case  of  the  annuity,  as  in  the  other  case,  the  effect 
of  the  intestacy  is  to  put  the  annuitant  in  that  position  with  respect 
to  her  demand  against  the  estate  of  the  intestate,  as,  by  the  terms 
of  the  contract,  it  ought  to  be  in,  at  the  moment  when  the  obligation 
of  the  husband  actually  to  *perform  the  contract  arises,  that  is  to  [  *^3i  ] 
say,  at  his  death.  But  then  the  question  arises,  is  not  Couch  v. 
Stratton  an  authority  the  other  way?  In  that  case,  Blandy  v. 
Widmore  and  Lee  v.  D'Aranda  were  both  cited,  and  the  case  was 
argued  by  counsel  of  no  common  eminence.  In  that  case  it  seems 
to  have  been  admitted,  and  the  judgment  proceeded  on  the  assump- 
tion, that  the  rule  adopted  by  the  Court,  in  the  case  of  a  covenant  to 
pay  a  gross  sum,  did  not  apply  to  the  case  of  an  annuity.  Lord  Eldon 
afterwards  gave  great  consideration  to  the  case,  and  did  not  express 
any  dissatisfaction  with  that  judgment.  I  must  follow  the  authority 
of  Cotich  V.  Stratton,  which,  if  it  has  not  settled  the  law,  can  only 
be  altered  by  the  Lord  Chancellor.  I  treat  the  case  as  one  in 
which  performance  and  not  satisfaction  is  to  be  shown. 
(1)  7  E.  E.  at  p.  318  (10  Vea  13). 
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1847.  ROCH  V.   CALLEN. 

^^'  ^^'  ^'  (6  Hare,  531—536;  S.  0.  17  L.  J.  Ch.  144  ;  12  Jur.  112.) 

1848.  V  »  f  / 

Jan.  12.  A  bequest  by  the  will  of  the  testatrix  of  an  annuity  to  her  **  servant,*' 

Feb.  9.  J).  H.,  and  a  bequest  by  a  codicil  three  years  afterwards,  of  an  annuity  of 

the  same  amount  to  her  "servant,"  E.  H. :  Held  to  be  cumulative,  the 

y  _Q    *  word  "  servant"  not  expressing  the  motive,  but  being  descnptive  only. 

r  gg.  1  Notwithstanding  the  principal  question  in  the  suit  be  the  right  of  the 

plaintiffs  to  two  annuities,  one  of  which  only  has  been  paid,  the  defendant, 

on  a  decree  being  made  for  the  arrears  of  the  unpaid  annuity,  cannot  set  up 

the  Statute  of  Limitations  as  limiting  the  period  of  the  account,  if  the 

benefit  of  the  statute  be  not  claimed  upon  the  pleadings. 

An  annuity  given  by  a  will,  forming  no  charge  upon  land,  but  being 
personal  only,  is  not  within  the  Statute  of  Limitations,  3  &  4  Will.  lY. 
c.  27,  s.  42. 

An  executor,  in  a  suit  for  the  arrears  of  an  annuity  under  a  will,  dis- 
puting the  title  of  the  plaintiff  to  the  annuity  as  a  question  of  law,  but 
admitting  assets  sufficient  to  pay  funeral  and  testamentary  expenses  and 
legacies,  may  be  decreed  to  pay  the  costs  of  the  suit  in  addition  to  the 
arrears,  and  is  not  entitled  to  a  decree  for  an  account  of  the  assets  prior  to 
any  decree  being  made  for  costs. 

Sarah  Child,  by  her  will,  dated  in  February,  1828,  bequeathed 
[  •632  ]  as  follows  :  "  I  give  and  bequeath  *unto  my  daughter-in-law,  Mrs. 
Emma  Child,  all  my  wearing-apparel,  or  so  much  as  she  shall 
think  proper  to  select ;  and  such  part  thereof  as  she  shall  not  think 
worth  her  acceptance,  I  give  and  bequeath  the  same  to  my  servant 
girl,  Elizabeth  Hughes.  I  also  give  and  bequeath  unto  the  said 
Elizabeth  Hughes  the  sum  of  201.  a  year,  to  be  paid  to  her  by  my 
executor  hereinafter  named,  immediately  after  my  decease."  The 
testatrix  then  gave  the  residue  of  her  personal  estate  to  her  friend, 
Charles  Foyer  Callen,  upon  trust  for  sale,  and  to  invest  the  sarplas 
proceeds,  after  payment  of  her  debts,  funeral  and  testamentary 
expenses,  and  the  legacies  given  by  the  will,  or  which  the  testatrix 
might  thereafter  give  by  any  codicil  thereto,  upon  trusts  therein 
mentioned,  for  the  benefit  of  her  grandson ;  and  the  testatrix 
appointed  the  said  Charles  Poyer  Callen  her  executor.  In  March, 
1881,  the  testatrix  made  a  codicil  to  her  will,  in  the  following  words: 
"  I  bequeath  to  my  servant,  Elizabeth  Hughes,  twenty  pounds  per 
annum,  for  her  natural  life."  The  testatrix  afterwards  made  two 
other  codicils  to  her  will,  both  of  which  contained  bequests  to  her 
said  grandson. 

The  testatrix  died  in  1832.  Elizabeth  Hughes,  the  annuitant 
under  her  will,  intermarried  with  William  Boch,  in  the  lifetime  of 
the  testatrix.  The  executor  paid  to  William  Boch  and  his  wife  one 
annuity  of  201.,  but  refused  to  pay  them  more. 

William  Boch  and  Elizabeth  his  wife  filed  their  bill,  in  1847,  for 
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a  declaration  of  their  right  to  the  second  annuity,  an  account  of        Rocii 
the  arrears,  and  payment  of  the  annuity  out  of  the  assets  of  the     callkn. 
testatrix.     The  executor,  by  his  answer,  submitted  that  the  plaintiffs 
were  entitled  to  one  annuity  only,  but  admitted  assets  more  than 
sufficient    to    satisfy    the   debts,   and   funeral  and    testamentary 
♦expenses  and  legacies  of  the  testatrix.     The  question  was,  whether       t  *633  ] 
the   gifts  of  the  two  annuities  were  cumulative,  or    whether  the 
latter  was  substituted  for  the  former. 

Mr.  Campbell  and  Jlfr.  R.  W.  Mooi-e,  for  the  plaintiffs,  cited 
Hurst  V.  Beach  (1),  Suisse  v.  Lord  Lowther  (2),  Lee  v.  Pain  (s),  and 
argued  that  the  gifts  of  the  two  annuities  were  cumulative. 

Mr.  Rolt  and  Mr.  Terrell^  for  the  defendant,  argued  that  the 
latter  gift  was  in  substitution  for  the  former. 

The  Vicb-Chancbllor  :  Dec,  22. 

There  is,  in  this  case,  an  interval  of  three  years  between  the  date 
of  the  gift  by  the  will  and  that  by  the  codicil.  The  testatrix,  no 
doubt,  intended  that  the  second  gift  should  take  effect ;  but  the 
question  is,  whether  it  is  to  take  effect  in  addition  to,  or  be  substi- 
tuted for  the  first.  The  rule  laid  down  by  Sir  John  Leach,  in 
Hurst  v.  Beach  (i),  is  certainly  technical  and  artificial :  it  is,  that, 
where  legacies  are  given  by  two  different  instruments,  it  is  intended, 
prima  facie,  that  each  shall  take  effect ;  but  that  where,  in  both 
instruments,  the  amount  is  the  same,  and  the  same  motive  is 
assigned,  there  a  court  of  equity  raises  a  presumption  against  a 
double  gift,  which,  however,  is  a  presumption  that  may  be  rebutted 
by  evidence.  In  this  case  there  is  no  evidence  to  affect  the 
question,  which  must  stand,  therefore,  entirely  upon  the  words  of 
the  will.  The  amount  is  the  same  in  both  gifts,  and  in  both  there 
are  the  words  **  my  servant."  Am  I  to  take  these  words  as  *words  [  *534  ] 
of  description,  or  as  expressive  of  the  motive  of  the  gift  ?  I  think 
they  can  only  be  taken  as  words  of  description,  and  that,  therefore, 
both  gifts  must  take  effect.     The  plaintiffs  must  have  their  costs. 

On  the  minutes  of  the  decree  two  questions  were  raised :  first, 
to  what  period  the  account  of  the  arrears  should  be  carried,  back  ; 
secondly,  whether  the  admission  of  assets  extended  to  the  costs  of 
the  suit,  or  whether,  before  a  decree  could  be  made  for  payment  of 
the  costs,  there  must  not  be  an  account  taken  of  the  assets. 

(1)  21  B.  R.  304  (5  Madd.  351).  (3)  67  R.  R.  41  (4  Hare,  201). 

(2)  62  R.  R.  170  (2  Hare,  424). 
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RooH  Mr.  Camphell,  for  the  plaintiflfs,  contended,  that  the  account 

Callkn.      of  the  arrears  of  the  annuity  should  be  carried  back  to  the  time  it 

1848.        first  became  payable.    After  the  death  of  the  testatrix,  the  executor 

^^1l^  '      was   bound,   in  the  execution  of  his  trust,  to  pay  the  annuity. 

There  was  no   Statute  of   Limitations    which  interposed    as    a 

bar.     *     *     ♦ 

[  635  ]  Mr.  Teirell,  for  the  defendant,  argued,  that  section  42  of  the 

Stat.  8  &  4  Will.  IV.  c.  27,  limited  the  right  of  the  plaintiffs  to  the 
arrears  of  the  annuity  for  six  years  before  the  filing  of  the  bill ; 
and  that,  in  the  form  of  this  suit,  it  was  not  necessary,  in  order  to 
be  protected  by  this  defence,  that  the  defendant  should  claim  the 
benefit  of  the  statute  by  his  answer.  The  only  issue  upon  the 
pleadings  was,  whether  the  plaintiffs  were  entitled  to  two  annuities 
or  to  one  only.  There  was  no  issue  joined  upon  the  amount  due  : 
that  was  a  question  of  account  which  could  only  arise  when  the 
question  of  right  had  been  determined.  It  was  now,  when  the 
account  came  to  be  directed,  the  proper  time  to  advert  to  the 
statute  as  expressing  the  limit  to  which  the  account  should  extend. 
On  demurrer,  although  no  mention  was  made  of  the  Statute  of 
Limitations  on  the  pleadings,  yet  the  defendant  might  avail  him- 
self of  the  statute  as  showing  that  the  plaintiff  had  no  title. 

The  Yice-Ghancellor  : 

It  would  be  obviously  improper  to  permit  a  defendant,  at  the 
hearing  of  a  cause,  to  insist  upon  the  Statute  of  Limitations,  if  he 
has  not  set  up  that  defence  upon  the  pleadings.  If  the  statute  be 
pleaded,  the  plaintiff  may  be  able  to  show  the  circumstances  taking 
the  case  out  of  the  statute,  which  he  cannot  be  expected  to  do  if 
the  objection  be  not  taken.  Is  the  Court,  in  such  a  case,  to  refer 
it  to  the  Master  to  inquire  whether  the  statute  ought  to  be  allowed 
as  a  bar  to  the  claim,  before  the  decree  is  made  ?  With  regard  to 
the  case  of  a  demurrer,  the  distinction  is,  that  the  decision  upon 
the  demurrer  does  not  conclude  the  right.  It  merely  determines 
[  ♦536  ]  the  law  applicable  to  a  certain  state  of  facts,  which  may  be  ♦varied 
by  the  evidence,  if  the  claim  be  further  prosecuted,  after  the 
demurrer  is  disposed  of. 

The  Statute  of  Limitations  does  not,  however,  apply  in  this  case. 

This  is  not  a  charge  upon  land,  within  the  42nd  section.     The 

parties,  moreover,  stand  in  the  situation  of  trustee  and  cestui  que 

trust,  in  which  case  the  Lord  Chancellob,  in  Phillipo  v.  Munnings  (i), 

(1)  46  B.  B.  63  (2  My.  &  Or.  309). 
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held,  that  the  statute  did  not  affect  the  case.  It  is  not,  however, 
necessary  to  resort  to  that  principle ;  for  this  is  a  mere  personal 
annuity,  not  within  the  only  clause  of  the  statute  under  which  the 
defendant  could  claim  any  benefit. 


ROOH 

r. 
Callrn. 


ROBERTSON  V.   80UTHGATE. 

(6  Hare,  536—543.) 

Ajoint^c^in  bankruptcy  was  issued  against  two  partners,  pending  a 
suit  by  one  of  them  against  the  other  and  a  third  person  who  had  previously 
retired  from  the  business,  to  set  aside  the  partnership  agreement  on  the 
ground  of  fraud  and  misrepresentation  on  the  part  of  both  defendants,  and 
for  re-payment  of  the  monies  which  the  plaintiff  had  brought  into  the  con- 
cern under  that  agreement.  The  assignees  obtained  leave  from  the  Court 
of  Review  to  prosecute  the  suit  against  the  retired  partner,  and  they  pro- 
ceeded by  supplemental  bill,  in  which  the  creditors'  assignees  were  plaintiffs 
and  the  official  assignee  and  the  retired  partner  were  defendants :  Held, 
that  the  creditors'  assignees,  who  represented  not  only  the  original  plain- 
tiff on  whose  behalf  relief  was  sought,  but  also  the  bankrupt  partner  who 
was  an  original  defendant  against  whom  relief  was  sought,  could  not  sustain 
the  suit  against  the  retired  partner. 

Seinble,  that,  in  such  a  case,  the  suit  might  have  been  prosecuted  by 
assignees  appointed  to  represent  the  separate  estate  of  the  plaintiff  in  the 
original  suit. 

Whether,  if  it  had  appeared  in  evidence  in  the  suit,  that  the  defendant, 
the  retired  partner,  was  alone,  or  otherwise,  answerable  for  the  fraud,  the 
Court  could,  in  such  a  case,  have  made  a  conditional  decree,  imposing  terms 
upon  the  plaintiffs,  as  representing  the  bankrupt,  who  was  originally 
charged  as  defendant,  quoere. 

Thb  Vice- Chancellor  : 

In  January,  1842,  and  thenceforth  down  to  September,  1842, 
James  Webb  Southgate  and  Henry  Southgate,  father  and  son, 
were  partners  as  library  and  book  auctioneers,  *in  Fleet  Street, 
under  the  firm  of  Southgate  &  Son.  On  the  6th  of  September, 
1842,  on  which  day  William  Millar  Eobertson,  the  plaintiff  in  the 
original  suit,  attained  his  age  of  twenty-one  years,  James  Webb 
Southgate  retired  from  the  partnership ;  and,  in  pursuance  of  an 
agreement,  made  in  the  preceding  month  of  April,  1842,  and  dated 
the  20th  of  April,  1842,  varied  by  other  articles,  dated  September, 

1842,  a  new  partnership  was  commenced  between  Henry  Southgate 
and  the  plaintiff,  Eobertson,  for  fourteen  years.  The  affairs  of  this 
new  partnership  were  unprosperous ;  and,  on  the  16th  of  December, 

1843,  Robertson  filed  his  original  bill  against  the  twa  Southgates. 
The  bill,  as  it  was  afterwards  amended,  alleges  that  the  plaintiff 
was  induced  to  enter  into  the  new  partnership  by  certain  false  and 

15—2 


1847. 

Dec.  20,  21, 

22. 

1848. 
Jan.  12. 

WlORAM, 

V.-C. 
[636] 


[  •637  ] 
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RoBBBTBOK  fraudulent  representations  of  the  two  Southgates,  or  of  Henry 
SouTHOATK.  Southgate  in  concert  with  James  Webb  Southgate,  respecting  the 
affairs  of  the  old  partnership.  The  bill  prays  that  the  agreement 
of  the  20th  of  April,  1842,  might  be  declared  fraudulent  and  void, 
and  that,  as  between  the  plaintiff  and  the  two  Southgates,  it  might 
be  declared  that  no  partnership  had  ever  existed  between  the  plain- 
tiff and  Henry  Southgate,  and  for  the  payment  to  the  plaintiff  of 
monies  of  which,  according  to  the  allegations  in  the  bill,  he  had 
been  defrauded. 

The  defendants  appeared  to  the  bill.  But,  before  either  defen- 
dants had  answered,  and  on  the  4th  of  January,  1844,  a  fiat  in 
bankruptcy  issued  against  the  plaintiff  and  Henry  Southgate,  under 
which  they  were  duly  declared  bankrupts;  and,  on  the  28rd  of 
January,  1844,  Harmer  and  Woodman,  the  plaintiffs  in  the  sup- 
plemental bill,  were  duly  appointed  creditors'  assignees,  and  the 
defendant  Turquand  official  assignee,  of  the  estate  and  effects  of 
the  bankrupts. 
[  538  ]  By  an  order  of  the  Court  of  Eeview,  of  the  11th  of  June,  1845, 

liberty  was  given  to  the  assignees  to  prosecute  the  suit  of  Robertson 
V.  Southgate;  and  in  March,  1846,  a  supplemental  suit  was  insti- 
tuted, in  which  the  creditors*  assignees  are  the  plaintiffs,  and 
James  Webb  Southgate  and  Mr.  Turquand,  the  official  assignee, 
are  the  defendants  (i).  The  supplemental  bill  is  purely  formal. 
It  states  the  institution  and  pendency  of  the  suit  of  Robertson  v. 
Southgate,  the  bankruptcy,  the  appointment  of  assignees,  the 
order  of  the  11th  of  June,  1845,  and  prays  that  the  plaintiffs  in 
the  supplemental  suit  may  have  the  benefit  of  the  proceed- 
ings in  the  original  suit,  and  the  same  relief  against  James 
Webb  Southgate  as  if  no  bankruptcy  had  occurred.  The  bill 
was  amended,  under  an  order  of  the  7th  of  November,  1846. 
On  the  20th  of  March,  1846,  James  Webb  Southgate  filed  bis 
answer  to  the  amended  bill ;  and  on  the  20th  of  August,  1846, 
he  filed  his  answer  to  the  supplemental  bill.  Evidence  was  gone 
into,  and  the  cause  was  heard  on  the  20th,  21st,  and  22nd  of 
December,  1847. 

On  the  part  of  the  defendant  James  Webb  Southgate,  two  grounds 
of  defence  were  taken  :  first,  on  the  frame  of  the  suit ;  and,  secondly, 
on  the  merits.  If  the  former  be  decided  in  the  plaintiffs'  favour,  it 
will  not  be  necessary  that  I  should  give  any  opinion  on  the  second ; 
but,  having  been  requested  by  both  parties  to  express  my  opinion 
(1)  See  Robertson  v.  Southgate,  5  Hare,  223. 
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upon  both  the  above  points,  I  have  thought  it  right  to  consider  the    Bobbrtsok 
whole  case.  SouxfliATK. 

In  order  to  explain  the  view  I  take  of  the  bill,  it  is  necessary  only 
that  I  should  state  generally  that  the  defendant  James  Webb 
Southgate,  amongst  other  grounds  of  defence,  denies  having 
personally  made  any  ^misrepresentation  whatever  respecting  the  [  *539  ] 
affairs  of  the  old  partnership.  Indeed,  he  denies  having  made  any 
representation  whatever  on  the  subject.  To  this  the  reply  is,  that 
misrepresentations  were  made  by  Henry  Southgate ;  and  that 
Henry  Southgate,  if  not  expressly  authorised  by  James  Webb 
Southgate  to  make  them,  was  in  law  his  agent  in  the  treaty  for 
the  retirement  of  James  Webb  Southgate  from  the  old  partnership, 
and  the  formation  of  the  new  partnership  between  Robertson  and 
Henry  Southgate,  and,  consequently,  that  James  Webb  Southgate 
civilly,  if  not  morally,  is  liable  to  Robertson  or  his  estate  for  any  injury 
he  may  have  sustained  by  the  misrepresentations  of  Henry  Southgate. 

Now,  the  moment  the  case  was  so  far  opened  as  to  enable  me  to 
undersland  the  bearing  of  its  different  points  upon  each  other,  it 
struck  me  that  the  frame  of  the  suit  did  or  might  raise  a  great 
difficulty  in  the  way  of  the  plaintiffs  in  the  supplemental  suit, 
admitting,  for  argument's  sake,  that  Robertson  might,  in  the 
original  suit,  have  been  entitled  to  relief  against  both  the  South- 
gates,  so  and  in  such  manner  that  Henry  Southgate,  as  between 
himself  and  James  Webb  Southgate,  was  liable  for  the  whole  or 
part  of  the  damage.  The  plaintiffs  in  the  supplemental  suit,  being 
the  assignees  of  both  bankrupts,  represent  Henry  Southgate  for  all 
purposes,  whether  for  claim  or  liability ;  unless  that  bo  so,  Henry 
Southgate  is  not  a  party,  and  the  suit  cannot  proceed.  Henry 
Southgate,  therefore,  not  being  represented  upon  the  record  other- 
wise than  by  the  joint  assignees  of  Robertson  and  Henry  Southgate, 
is  a  co-plaintiff  with  Bobertson.  He  is  a  co-plaintiff  with  Robertson, 
the  injured  party,  adopting  the  statements  in  the  original  bill,  that 
by  the  misrepresentations  of  himself  and  James  Webb  Southgate  a 
fraud  was  committed  upon  Robertson,  in  respect  of  which  he  is 
entitled  to  ^relief  against  himself  or  his  estate.  This,  in  the  most  L  *biO  ] 
favourable  way  of  putting  it,  creates  a  technical  difficulty  in  the 
plaintiff's  way.  And,  if  the  statement  of  James  Webb  Southgate 
be  true,  that  he  personally  made  no  representations,  or  none  that 
were  untrue,  relating  to  the  affairs  of  the  old  partnership ;  and 
that,  if  any  misrepresentations  were  made  by  Henry  Southgate, 
they  were  made  without  his  knowledge  or  privity — if,  I  say,  that 
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RoBEBTsoK  suggestion  be  true,  the  objection  to  the  frame  of  the  bill  becomes 
SouTHQATB,  onc  of  moro  diflSculty  and  substance ;  for,  upon  that  hypothesis, 
Henry  Southgate  would,  as  between  himself  and  James  Webb 
Southgate,  be  the  party  ultimately  liable,  however,  as  between 
Bobertson  lEind  the  two  Southgates,  Bobertson,  obtaining  a  decree 
against  the  two,  might  have  taken  out  execution  against  James 
Webb  Southgate  alone.  If  no  bankruptcy  had  occurred,  Henry 
Southgate  could  not,  in  the  case  I  have  supposed,  have  sued  as 
plaintiff  jointly  with  Robertson  against  James  Webb  Southgate. 
At  least,  if  he  could  do  so,  in  the  case  of  a  fraud  practised  upon 
Robertson  by  himself  and  James  Webb  Southgate  jointly,  it  would 
be  upon  the  terms  of  contributing  his  due  proportion  of  the  loss 
sustained  by  Robertson.  But  if  the  case  be,  that,  as  between  him- 
self and  James  Webb  Southgate,  he  was  the  only  party  concerned 
in  the  fraud,  which,  as  between  himself  and  James  Webb  Southgate, 
would  make  him  a  wrong- doer  against  James  Webb  Southgate  as 
well  as  against  Robertson,  he  would,  as  between  himself  and  James 
Webb  Southgate,  be  bound  to  make  good  the  whole  loss  sustained 
by  Robertson.  The  same  reasoning  would  apply  if  Henry  Southgate 
had  remained  solvent,  and  Robertson  only  had  become  bankrupt ; 
and  the  same,  I  conceive,  if  there  had  been  separate  fiats  against 
Henry  Southgate  and  Robertson,  and  separate  sets  of  assignees : 
for,  to  whatever  extent  Henry  Southgate,  if  solvent,  would,  as 
[  *64i  ]  between  himself  and  James  Webb  *  Southgate,  have  been  bound  to 
make  restitution  to  Robertson  for  damage  sustained  by  the  fraud 
of  Henry  Southgate,  to  the  same  extent  must  his  assignees  in 
bankruptcy  be  barred  from  suing  James  Webb  Southgate,  except 
upon  terms  of  making  contribution  to  the  extent  of  such  liability. 
This,  at  least,  is  the  most  favourable  way  of  putting  the  case  for 
the  assignees. 

The  utmost  I  could  do  would  be  to  make  a  conditional  decree 
upon  the  assignees,  as  representatives  of  Henry  Southgate,  i.e. 
they  paying  so  much  as  may  be  found  due  from  his  estate  in 
respect  of  the  loss  sustained  by  his  fraudulent  representations,  and 
which  in  effect  is  the  same  thing  as  charging  James  Webb  South- 
gate  with  that  part  of  the  loss  only  with  which,  as  between  himself 
and  Henry  Southgate,  he  ought  to  be  charged ;  and  that  would  be 
nothing,  if,  as  between  himself  and  James  Webb  Southgate,  Henry 
Southgate  be  ultimately  liable  for  the  whole. 

I  do  not,  by  this  course  of  observation,  give  any  opinion  upon 
the  abstract  question,  whether,  in  the  case  of  a  fraudulent  breach 
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of  trust  by  two  trustees,  a  bill  for  contribution  will  lie  by  one  Robbrtsok 
charged  in  execution  with  the  .whole,  against  the  other.  I  say  only,  souxHaATB, 
that  if  either,  for  the  purpose  of  undoing  his  own  fraud  in  favour 
of  the  injured  party,  may  sue  the  other,  it  must  be  upon  equitable 
terms,  as  between  the  wrongdoers.  The  course  which  I  should 
have  thought  the  assignees  ought  to  have  taken  was,  to  have 
different  assignees  appointed  to  represent  the  separate  estate  of 
each  bankrupt ;  for,  although,  in  proceedings  under  the  bank- 
ruptcy, the  Court  might  direct  or  permit  the  creditors'  assignees  to 
take  one  side  of  the  argument,  and  the  oflficial  assignee  the  other, 
and  restrain  each  from  taking  a  formal  objection,  it  has  no  jurisdic- 
tion to  restrain  James  Webb  Southgate  *from  objecting  that  Henry  [  •542  ] 
Southgate,  in  this  case,  is  a  plaintiff,  and  not  simply  a  defendant 
with  himself.  Indeed,  the  supplemental  bill  makes  no  such  case, 
nor  is  it  suggested  that  the  suit  was  framed  under  any  order  of  the 
Court  in  bankruptcy,  directed  to  the  point  I  am  now  considering. 
It  was  said,  indeed,  that,  upon  the  occasion  of  that  Court  being 
applied  to,  to  authorise  the  prosecution  of  those  suits  by  the 
assignees,  the  attention  of  the  learned  Judge  was  called  to  the 
point,  and  that  he  (as  Mr.  Greene  told  me)  thought  there  was 
nothing  in  it.  I  have  read  the  short-hand  notes  of  his  Honour's 
judgment,  and  I  do  not  so  understand  it.  It  is  true  that  he  did, 
during  part  of  the  discussion,  suggest  that  one  section  of  the 
assignees  might  take  one  side  of  an  argument,  and  the  remaining 
assignees  take  another;  but  he  afterwards  (as  I  read  the  notes) 
gives  the  parties  a  very  solenm  caution  against  the  possible 
difficulties  in  which  a  suit,  framed  as  this  is,  might  involve 
them. 

I  shall  now  proceed  to  make  some  observations  upon  the  actual 
case  to  which  those  observations  are  to  be  applied. 

(His  Honour  then  stated  the  pleadings  and  evidence  in  the  cause, 
and  concluded,  that,  upon  the  case  then  before  the  Court,  the 
plaintiffs  had  not  made  out  any  case  for  charging  the  defendant, 
James  Webb  Southgate.) 

If,  against  my  opinion,  any  ground  for  charging  James  Webb 
Southgate  should  be  thought  to  exist,  it  appears  to  me,  that,  as 
between  Henry  Southgate  and  James  Webb  Southgate,  the 
former  was  the  party  ultimately  liable ;  and  that  I  ought  not,  in 
a  case  so  circumstanced,  to  deprive  James  Webb  Southgate  of  any 
advantage  he  can  derive  from  the  objection  taken  to  the  frame  of 
the  bill. 
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R0BBBT80N  The  CBse  was  argued  by  Mr.  Kenyon  Parker  and  Mr.  Greene, 

SouTHaATB.  ^^^  *^®  plaintiffs ;  Mr.  Romilly  and  Mr.  Hallett,  for  the  defendant, 

[  543  ]  James  Webb  Southgate ;  and  Mr.  Tripp,  for  the  official  assignee. 


i8^«-  BELL  V.   ALEXANDER 

l>ee.  1, 12. 

jg^7  (6  Hare,  543—548.) 

July  2, 8.  A  deed,  dated  the  2nd  of  April,  1813,  made  between  a  mother  and  her 

""~  two  illegitimate  children,  recited,  that,  by  a  prior  deed  of  the  28th  of 

y  ^^»  November,  1804,  a  trust-fund  had  been  appointed  by  the  mother  to  one  of 

|.  |,\«'i  the'children,  subject  to  a  power  of  revocation,  which  was  thereby  expressed 

'^        -*  to  be  exercised,  as  to  one  moiety,  in  favour  of  the  other  child.    The  recited 

deed  of  the  26th  of  November,  1804,  was  not  produced,  and  no  evidence  of 

it  (beyond  the  recital)  was  given.    The  deed  of  the  2nd  of  April,  1813,  was 

in  another  suit  declared  not  to  be  a  valid  appointment,  being  in  favour  of 

persons  whom  the  Court  held  not  to  be  objects  of  the  power  reserved  in  the 

recited  deed  of  the  28th  of  November,  1804 ;  and  in  a  suit  by  other  persons 

claiming  under  legitimate  children,  and  appointees  of  the  same  mother  by 

an  instrument  later  in  date  than  that  of  Apnl,  1813,  the  Court  decreed  the 

transfer  of  the  fund  to  the  parties  representing  the  legitimate  children, 

and  refused  to  direct  any  inquiry  as  to  the  recited  appointment  of  the  28th 

of  November,  1804. 

As  to  the  effect  which  would  have  been  given  to  the  recital  of  the  deed  of 
the  28th  of  November,  1804,  if  the  title  of  the  plaintiff  in  the  last  suit  had 
been  founded  upon,  or  had  been  derived  under  or  through,  the  deed  of  the 
2nd  of  Apiil,  1813,  which  recited  that  of  the  28th  of  November,  1804,  qua  re. 
The  Attorney-General  does  not,  as  a  party  in  the  cause,  sufficiently  repre- 
sent the  estate  of  an  illegitimate  person  who  died  intestate,  so  as  to  enable 
the  Court  to  dispense  with  a  legal  personal  representative  of  the  intestate, 
duly  constituted  in  the  Ecclesiastical  Court,  as  a  party. 

The  plaintiffs  were  the  assignees  of  one-third  of  the  fund  of 
4,200Z.  Consols,  which  was  the  subject  of  the  suit  of  Dover  v. 
Alexander  (i).  The  bill  stated  the  deed  of  the  24th  of  November, 
1804,  whereby  Elizabeth  Whatton  acquired  a  life-interest  in  the 
stock  in  question,  with  a  general  power  of  appointment ;  and  it  also 
stated  a  deed-poll  of  the  29th  of  May,  1813  (2),  whereby  Elizabeth 
Whatton  appointed  the  fund  (subject  to  her  own  life-estate)  to  her 
three  legitimate  sons,  John,  William,  and  George.  The  plaintiffs 
claimed  the  share  of  William,  by  assignment  from  him. 
[  ♦644  ]  The  trustee  of  the  fund  declined  to  transfer  it  without  ♦the 

direction  of  the  Court,  in  consequence  of  the  notice  he  had  received 
of  the  recital  which  appeared  in  a  deed  of  the  2nd  of  April,  1813, 
that  Elizabeth  Whatton  had,  by  an  indenture  dated  the  28th  of 
November,  1804  (3),  exercised  her  general  power  of  appointment 

(1)  62  E.  R.  ill  (2  Hare,  275).  Dover  v.  Alexatider. 

(2)  This  deed  ia  not  mentioned  in  (3)  62  E.  B.  112,  n.  (2  Hare,  276,  h.). 
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in  favour  of  her  illegitimate  son,  Charles  Watkinson  Arkinstall.        Bbll 
Charles  Watkinson  Arkinstall  was  dead,  intestate  and  unmarried.  Alexander. 
The  Attorney-General  was  made  a  defendant,  as  claiming  the  fund 
on  behalf  of  the  Crown,  by  virtue  of  the  alleged  appointment  of  the 
28th  of  November,  1804. 

Mr.  Wray  appeared  for  the  Attorney- General ;  and  Mr.  WiU- 
cock,  Mr.  BaUy,  and  Mr.  W.  Morris,  for  different  defendants. 

It  was  objected,  that  a  personal  representative  of  Charles  Watkin- 
son Arkinstall  ought  to  be  before  the  Court. 

Mr.  Romilly  and  Mr.  Blunt,  for  the  plaintiffs,  argued  that  the 
alleged  interest  of  the  deceased  illegitimate  son  was  sufficiently 
represented  for  the  purpose  of  the  suit  by  the  Attorney-General. 
The  plaintiffs  denied  the  existence  of  any  such  instrument  as  the 
pretended  appointment  of  the  28th  of  November,  1804 ;  but,  even  if 
any  evidence  of  such  an  instrument  were  produced,  the  whole 
interest  of  the  appointee  was  now  vested  in  the  Crown.  No  letters 
of  administration  would  be  granted,  except  to  a  nominee  of  the 
Crown;  and  any  grant  of  the  estate  to  another  party  would  be 
made  by  the  Crown,  subject  to  the  debts  of  the  intestate. 

The  Vice-Chancbllor  : 

How  is  the  Court  to  know  in  ♦this  suit  that  Charles  Watkinson  [  *bib  ] 
Arkinstall  was  illegitimate  ?  Is  there  any  case  in  which  the  Court 
has  determined  a  question  affecting  the  personal  estate  of  a  deceased 
person,  dispensing  with  the  presence  of  a  representative  of  that 
estate,  constituted  by  the  Ecclesiastical  Court  in  the  ordinary  way, 
on  the  ground  that  such  person  was  illegitimate,  and  his  estate 
claimed  by  the  Crown  ? 

Mr.  Romilly  said,  that  in  this  cause  the  plaintiffs  stated,  and 
all  the  defendants  admitted,  the  illegitimacy  of  Charles  Watkinson 
Arkinstall.  On  the  point  whether  the  question  with  reference  to 
the  alleged  appointment  could  be  determined  in  the  absence  of  the 
legal  personal  representative,  the  cases  of  Jones  v.  Gooclchild  (i), 
Middleton  v.  Spicer  (2),  Megit  v.  Johnson  (3),  and  Rutherford  v. 
Maule  (4),  were  cited. 

The  Yice-Chakgellob  held,  that  a  legal  personal  representative 
of  Charles  Watkinson  Arkinstall  was  a  necessary  party. 

(1)  3  P.  Wms.  33.  (3)  2  Doug.  542. 

(2)  1  Br.  0.  0.  201.  (4)  4  Hagg.  Eo.  Bep,  213. 
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Bell  John  Qeorge  Bayley,  the  administrator  ad  litem  of  the  estate 

Albxandbb.    of    Charles    Watkinson  Arkinstall,   was    made  a    defendant,   by 
1847.        amendment. 

"^  '  •         Evidence  was  given,  on  behalf  of  the  defendants  claiming  under 

the  alleged  deed  of  the  28th  of  November,   1804,  of  ineffectual 

[  *546  ]      searches  for  that  instrument.     *The  deed  of  the  2nd  of  April,  1813, 

was  produced,  and  put  in  evidence  as  an  old  deed,  without  further 

proof. 

Mr,  Romilly  and  Mr,  Blunt,  for  the  plaintiffs. 

Mr.  Bagshawe,  Mr.  WiUcock,  Mr.  Glasse,  and  Mr.  Whit^,  for 
other  parties. 

Mr,  Lloyd,  for  the  administrator  ad  litem  of  Charles  Watkinson 
Arkinstall,  submitted,  that  the  recital  of  the  appointment  of  the 
28th  of  November,  1804,  in  the  deed  of  the  2nd  of  April,  1818, 
ought  to  be  taken,  either,  at  this  distance  of  time,  as  evidence  of 
the  appointment,  or  at  least  as  a  sufficient  ground  for  directing  an 
inquiry  of  the  fact  whether  such  an  ai)pointment  had  been  actually 
made:  Ward  v.  Garnon8(i),  Briiigloe  v.  Goodson  (2).  The  decision 
of  the  Court  in  Dover  v.  Alexander  (3),  that  the  after-born  illegitimate 
child  cannot  take  under  the  deed  of  the  2nd  of  April,  1818,  casts  the 
entire  fund  upon  the  appointee  of  the  28th  of  November,  1804, 
inasmuch  as  it  invalidates  the  revocation  attempted  to  be  made  by 
the  later  instrument. 

Mr,  Wray,  for  the  Attorney-General. 

The  Vicb-Chancellor  : 

Under  the  trusts  of  a  settlement,  dated  the  24th  of  November, 

1804,  a  sum  of  4,200Z.  Consols  stood  limited,  after  the  death  of 

Elizabeth  Whatton,  in  trust  for  her  appointees  by  deed  or  will ; 

[  •647  ]       and,  in  default  of  any  appointment  *by  her,  in  trust  for  her  sole 

and  separate  use.     Elizabeth  Whatton,  on  the  29th  of  May,  1818, 

by  a  deed-poll  of  that  date,  duly  executed  and  attested  in  manner 

required  by  the  settlement  of  the  24th  of  November,  1804,  for  the 

appointment  of  the  Consols  therein  mentioned,  appointed  the  same, 

immediately  after  her  decease,  to  her  three  sons,  John,  William, 

and  George.    Elizabeth  Whatton  has  since  died,  and  her  three  sons 

survived  her.     The  plaintiffs  are  derivatively  the  purchasers  of  the 

1)  11  B.  R.  35  (17  Ves.  134).  (3)  62  R.  E.  lU  (2  Hare,  275). 

(2)  44  E.  1^.  832  (5  Bing.  N.  C.  739). 
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one-third  share  of  William,  and  the  object  of  the  suit  is  to  obtain  Bkll 
the  distribution  of  the  fund  between  the  plaintiffs  and  the  parties  albxandeb. 
entitled  to  the  remaining  two-thirds,  under  John  and  George,  the 
other  appointees,  by  the  deed  of  the  29th  of  May,  1813.  The  right 
of  the  plaintiffs  and  of  those  other  persons  is  decided,  subject  to  a 
claim  set  up  by  the  defendant  John  George  Bayley,  who  is  the 
administrator  of  one  Charles  Watkinson  Arkinstall,  in  whose  right 
Bayley  claims  to  be  interested  in  the  fund  in  dispute,  under  an 
appointment  by  deed,  dated  the  28th  of  November,  1804,  alleged  to 
have  been  executed  by  Elizabeth  Whatton  in  his  favour. 

The  deed,  or  alleged  deed,  of  the  28th  of  November,  1804,  is  not 
produced,  nor  has  any  evidence  been  gone  into  which  sufficiently 
explains  why  it  is  not  produced  ;  and  the  only  evidence  which  has 
been  tendered  to  prove  the  existence  of  such  a  deed  is  a  recital  in  a 
deed  of  the  2nd  of  April,  1813,  executed  by  Elizabeth  Whatton. 

At  the  close  of  the  argument  I  was  impressed  with  the  idea  that 
the  deed  of  the  2nd  of  April,  1813,  was  in  some  way  connected  with 
the  title  of  the  plaintiffs  in  this  suit,  so  that  they  could  not  make 
out  their  title  without  drawing  under  my  notice  the  deed  of  the 
2nd  of  April,  1813.  I  do  not,  however,  after  reading  the  papers, 
understand  that  such  is  the  case.  The  plaintiffs  *make  out  their  [  *ois  \ 
title  wholly  under  the  settlement  of  the  28th  of  November,  1804, 
the  appointment  of  the  29th  of  May,  1818,  and  the  several  assign- 
ments from  William  W^hatton,  the  appointee ;  and  the  deed  of  the 
2nd  of  April,  1813,  is  first  introduced  by  the  defendant  Bayley  for 
the  sake  of  the  recital  it  contains  of  a  previous  deed  of  the  28th  of 
November,  1804,  upon  which  Bayley  relies. 

I  am  not  called  upon  to  express  any  opinion  of  the  way  in  which 
the  case  must  have  been  dealt  with  if  the  deed  of  the  2nd  of  April, 
1813,  had  been  the  plaintiffs'  evidence,  or  part  of  their  case ;  but 
that  not  being  so,  (and  the  recital  not  proving  the  deed),  the  question 
is,  whether  this  is  a  case  for  allowing  the  defendant  Bayley  to 
perfect  by  further  proceedings  the  case  he  ought  to  have  proved  at 
the  hearing. 

In  considering  this  I  have  felt  bound  to  refer  to,  and  consider  the 
proceedings  in,  Dot-er  v.  Alexander^  which  are  noticed  in,  and  made 
part  of,  the  pleadings  in  this  cause,  and  were  argued  upon  at  the 
Bar.  Those  proceedings  appear  to  me  to  show,  conclusively,  that 
the  parties  claiming  under  Charles  Watkinson  Arkinstall  had  the 
most  distinct  notice  of  the  case  they  would  be  bound  to  establish  at 
the  hearing  of  this  cause,  in  order  to  entitle  themselves  to  relief ; 
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[  *bbZ  ] 


and  I  cannot  but  conclude  they  have  not  gone  into  the  necessary 
evidence,  only  because  they  have  none  to  adduce.  But  whether  the 
absence  of  any  such  evidence  has  or  has  not  arisen  from  that  cause, 
it  is  not  a  case  in  which  I  can  see  any  ground  for  affording  the 
defendant  the  indulgence  which  is  asked. 


CROSS  V.  SPRTGG(i). 

(6  Hare,  652-560 ;  S.  C.  18  L.  J,  Ch.  204;  13  Jur.  785.) 

Merely  voluntary  declarations  indicating  the  intention  of  a  creditor  to 
forgive  or  release  a  debt,  if  they  are  not  evidence  of  a  release  at  law,  do  not 
constitute  a  release  in  equity. 

Unless  there  be  a  consideration,  or  some  other  equitable  ground  of 
distinction,  equity  in  such  a  case  follows  the  law. 

A  SUIT  for  the  administration  of  the  estate  of  the  testator,  Thomas 
Cross.  A  reference  was  directed  to  inquire  whether  the  defendant 
John  Gilbert  was  liable  to  pay  any  part  of  the  l,000i.  appearing,  by 
the  report,  to  be  due  from  him,  as  surety  for  William  Gilbert,  and, 
if  so,  to  certify  the  amount  due  for  prmcipal  and  interest.  The 
Master  found  that  the  testator  lent  William  Gilbert  1,0002.  upon  his 
bond,  dated  the  8rd  of  December,  1838,  for  the  purpose  of  establish- 
ing him  in  business,  in  partnership  with  another  person ;  that  John 
Gilbert  and  one  West  were  sureties  in  the  bond,  each  *for 
333Z.  6«.  8d.  and  interest,  with  a  condition  that  no  proceedings 
should  be  taken  to  enforce  payment  against  John  Gilbert  and  West, 
until  three  months'  notice  should  have  been  given  to  them,  their 
executors,  &c. ;  that  in  September,  1840,  William  Gilbert  and  his 
partner  dissolved  their  partnership,  and  their  creditors  agreed  to 
accept  a  composition  of  lis.  in  the  pound  on  their  debts  ;  that  the 
testator  agreed  to  become  surety  for  the  payment  of  such  composi- 
tion, and  agreed  with  William  Gilbert  to  relinquish  and  give  up  the 
bond  debt,  and  all  interest  that  had  accrued  thereon,  and  promised 
him  to  deliver  up  the  bond  to  be  cancelled,  but  did  not  do  so, 
because,  as  he  told  William  Gilbert,  he  could  not  find  such  bond  ; 
that  the  testator  never  applied  for  payment  of  the  principal  or 
interest  on  the  bond,  and  a  short  time  before  his  death  he  gave 
William  Gilbert  602.  and  told  him  that  such  sum  and  all  other 
monies  which  he  had  received  from  him,  (the  testator),  and  had 
not  repaid,  were  to  be  considered  as  gifts.  And  the  Master  found, 
that,  under  the  circumstances  aforesaid,  the  defendant  John  Gilbert 
was  not  liable  to  pay  any  part  of  the  said  l.OOOZ.  and  interest. 

(1)  In  rt  AppUhee  [1891]  3  Ch.  422,  427,  430,  60  L.  J.  Ch.  793,  65  L.  T.  406 
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Several  exceptions  were  taken  to  this  report.  Cross 

The  only  evidence  with  respect  to  the  bond,  except  the  *afl5davits  speiqg. 
of  the  said  William  and  John  Gilbert,  was  the  affidavit  of  a  clerk  [  •66*  ] 
of  the  firm  of  Sewell  and  Cross,  in  which  the  testator  was  a  partner, 
who  deposed  that  the  testator,  Cross,  at  several  different  times 
before  his  decease,  told  the  deponent  that  he  never  intended  William 
Gilbert  to  pay  the  amount  of  the  bond,  as  he  (the  testator)  always 
considered  it  a  gift,  or  expressed  himself  on  several  different  occa- 
sions before  his  decease  in  words  to  that  effect ;  that,  in  the  course 
of  a  conversation  which  was  held  between  the  deponent  and  the 
defendant  Harriet  Clara  Sprigg,  the  widow  and  administratrix, 
relative  to  the  affairs  of  the  said  testator,  shortly  after  his  death, 
the  said  Harriet  Clara  Sprigg  told  the  deponent,  that  her  late 
husband,  the  testator,  said  to  her,  while  he  was  ill  in  bed,  that 
William  (meaning  William  Gilbert)  was  not  to  be  called  on  for  the 
money  in  respect  of  the  bond,  meaning,  as  the  deponent  believed 
the  money  secured  by  the  bond  of  the  8rd  of  December,  1838 ;  and 
that,  for  the  reasons  aforesaid,  the  deponent  believed,  that  the 
testator  had  wholly  relinquished  or  given  up  the  bond  debt,  before 
his  decease,  to  the  said  William  Gilbert.  The  deponent  said,  that 
the  testator,  for  many  years  before  his  death,  kept  a  private  ledger, 
in  which  were  contained  entries  relative  to  his  property  and  the 
debts  due  to  him,  and  that  among  such  debts  there  was  included 
the  said  bond  debt ;  but  the  deponent  believed  that  such  bond  debt 
was  erased  from  the  said  private  ledger  by  the  testator  some  time 
before  his  death.     The  book  was  not  produced. 

The   Solicitm'-General    and    Mr.    Gliuse,    in    support  of  the 
exceptions. 

Mr.  Teed  and  Mr.  Hallett,  in  support  of  the  Master's  report. 

The  Viob-Chancbllor  :  [  565  ] 

The  question  raised  by  the  exceptions  in  this  case  was,  whether 
William  Gilbert,  the  obligor  in  a  bond  for  1,000Z.,  was  liable  for  the 
amount  of  such  bond  to  the  defendant  Harriet  Clara  Sprigg,  the 
widow  and  administratrix  of  Cross,  the  obligee  in  the  bond  and  the 
testator  in  the  cause ;  and  this  general  question  resolved  itself  into 
two — first,  whether  the  testator's  declarations  justified  the  conclu- 
sion, that  he  had  abandoned  all  intention  of  recovering  upon  the 
bond,  and  intended  that  the  obligor  should  no  longer  be  liable  upon 


28H  1849.     CH.     6  HARE,  555—556.  [r.r. 

Cboss        it ;  and,  secondly,  if  that  were  answered  in  the  affirmative,  what 
Sprioo.      w®^®  ^^®  consequences  in  respect  to  the  liability  of  the  obligor  ? 

Assuming  the  first  question  to  be  answered  in  the  affirmative,  I 
had  no  hesitation  in  holding,  at  the  close  of  the  argument,  that  the 
debt  remained  at  law,  and  to  that  opinion  I  adhere.  I  was  also  of 
opinion,  that,  if  the  debt  remained  at  law,  it  must  remain  in  equity, 
unless  some  special  grounds  were  laid  for  a  different  conclusion ; 
and  I  was  of  opinion,  that  a  mere  intention  on  the  part  of  the 
testator,  which  he  might  at  any  time  have  changed,  not  to  sue 
upon  the  bond,  would  not  give  such  an  equity.  But,  as  the  case  of 
Flower  v.  Marten  (i)  appeared  to  have  escaped  the  recollection  of 
counsel,  I  requested  that  the  exceptions  might  be  spoken  to,  by  one 
counsel  on  a  side,  with  reference  to  some  of  the  principles  which 
the  Lord  Chancellor  laid  down  in  that  case,  and  upon  which  the 
cases  there  referred  to  were  decided.  This  was  accordingly  done, 
and  I  have  now  to  state  the  grounds  upon  which  I  have  come  to  the 
conclusion,  that  the  obligor,  having,  in  this  case,  no  defence  at  law, 
has  none  in  equity. 
[  566  ]  In  Wekett  v.  Raby  (2),  Raby  was  indebted  to  the  testator,  Mr. 

Piggott,  on  a  bond  for  securing  385Z.  68.  Mr.  Piggott  made  his 
will,  and  appointed  the  appellant,  Mary,  his  executrix  and  residuary 
legatee,  and  died  about  two  years  afterwards.  In  his  last  sickness, 
and  a  few  days  only  before  his  death,  he  said  to  the  appellant, 
Mary,  "  I  have  Raby's  bond,  which  I  keep ;  I  don't  deliver  it  up, 
for  I  may  live  to  want  it  more  than  he ;  but  when  I  die,  he  shall 
have  it ;  he  shall  not  be  asked  or  troubled  for  it."  After  the  death 
of  the  testator,  Raby  asked  Mary  to  make  him  a  present  of  the 
bond,  but  did  not  pretend  to  have  any  right  to  it ;  her  answer  was, 
*'  You  may  be  easy — it  is  safe  in  my  hands  :  "  she  afterwards  added, 
"  If  I  marry,  I  will  deliver  the  bond  to  you  the  night  before."  Mary 
having  afterwards  put  the  bond  in  suit,  Lord  Macclesfield,  upon 
Raby's  bill,  ordered  the  bond  to  be  cancelled,  and  the  House  of 
Lords  confirmed  that  decree.  The  circumstances  of  that  case  bring 
it  within  the  principle  examined  by  the  Vice-Chancellor  in  Podmore 
V.  Ounning  (3),  and  to  that  principle  the  decision  in  Wekett  v.  Raby 
is  referred  by  the  Lord  Chancellor  in  the  case  of  Bym  v.  Godfrey^ 
It  would  have  been  a  fraud  in  the  residuary  legatee  to  enforce 
the  bond.  The  decision  did  not  proceed  upon  the  ground  of  release* 
Richards  v.  Syms  (4)   decided  that  a  creditor,  whose  debt  was 

(1)  45  B.  E.  114  (2  My.  &  Cr.  459).  (3)  40  E.  E.  203  (7  Sim.  644). 

(2)  2  Br.  P.  0.  386,  Toml.  ed.  (4)  2  Eq.  Oa.  Ab.  617. 
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secured  by  a  bond  and  mortgage,  released  the  debt  by  delivering  up        Cross 

the  bond  and  mortgage  with  the  declared  intention  of  releasing  the      sprigq. 

debt ;  but  that,  I  apprehend,  was  considered  by  Lord  Hardwickb 

as  a  legal  and  not  merely  as  an  equitable  discharge,  and,  moreover, 

was  a  different  thing  from  the  mere  declaration  of  intention  to 

forgive  a  debt.    Lord  Hardwicke  seemed,  at  *first,  to  be  of  opinion       [  *^o7  ] 

that  it  was  an  equity  which  could  only  be  enforced  if  the  creditor 

was  plaintiff;  but  he  afterwards  said,  it  was  otherwise,  for  that  the 

law  was  with  the  debtor. 

In  Aston  v.  Pye  (i),  cited  in  a  note  on  Eden  v.  Smyth,  and 
commented  upon  by  the  Lord  Chancellor,  in  Byim  v.  Godfrey 
and  in  Ed^n  v.  Smyth,  the  following  entry  was  made  in  the  books 
of  the  testator,  the  payee  of  a  note :  "  Pye  pays  no  interest,  nor 
shall  I  ever  take  the  principal,  unless  greatly  distressed."  The 
testator  died.  The  case  came  before  Lord  Kenyon,  at  the  Rolls, 
upon  the  question,  whether  the  debt  was  subsisting,  and  Lord 
Kenyon  sent  the  parties  to  law.  It  does  not  appear  that  Lord  Kenyon, 
or  Lord  Loughborough  noticing  this  case,  thought  that  the  maker 
of  the  note  could  have  any  equity,  if  the  law  was  against  him,  as  it 
was  held  to  be. 

Byrn  v.  Godfrey  (2)  is  the  next  case.  In  that  case  the  testator 
held  a  promissory  note  for  200Z.  He  frequently  told  his  executor 
that  he  never  meant  to  call  for  payment  of  the  note,  and  made  a 
statement  to  that  effect  the  day  before  his  death.  Lord  Lough- 
borough said,  that  the  case  relied  upon  was  not  a  release,  so  that 
he  could  say  that  the  debt  was  gone  by  the  act  of  the  party  to 
whom  the  money  was  due ;  nor  was  it  a  legacy ;  and  the  bill  was 
dismissed,  so  far  as  it  prayed  that  the  note  might  be  cancelled.  In 
that  case  Lord  Loughborough  referred  to  Wekett  v.  Rahy  and  Aston 
V.  Pye,  and  the  case  of  Richards  v.  Syms  before  Lord  Hardwicke, 
to  which  I  have  already  referred. 

The  next  case  is  Eden  v.  Smyth  (h).  In  that  case  the  question 
was,  whether  a  legatee  was  entitled  to  his  legacy  discharged  of  a 
debt  he  owed  the  testator.  Letters  and  declarations  of  the  testator 
were  given  in  evidence,  *and  also  accounts  of  the  testator,  and  [  *^68  ] 
memoranda  in  his  handwriting ;  and,  upon  the  evidence,  the  Court 
held,  that  the  debt  was  discharged.  The  Judge  who  decided  this 
case  was  the  same  who  decided  Bym  v.  Godfrey,  which  was  cited ; 
and  it  is  not  to  be  assumed,  that  he  intended,  in  Eden  v.  Smyth,  to 

(1)  5  E.  R.  66  (0  Ves.  350,  n.).  (3)  5  E.  E.  60  (5  Ves.  341). 

(2)  4  E,  E.  156  (4  Ves.  6). 
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CBoes  act  upon  a  dififerent  principle  from  that  upon  which  he  decided 
Spki'oo.  Bym  v.  Godfrey.  In  Eden  v.  Smyth  the  Lord  Chancellor  did  that 
which,  perhaps,  would  be  considered  questionable  at  the  present 
day :  he  went  into  the  inquiry,  what  the  testator,  at  the  time  of 
making  his  will,  considered  or  intended  to  consider  his  fortune  as 
consisting  of,  as  distinguished  from  what  it  actually  consisted  of. 
But  it  is  unnecessary  to  rely  upon  this,  for  it  is  manifest  that  Lord 
Louohborouoh's  judgment  did  not  proceed  upon  any  distinction 
between  legal  and  equitable  discharges  of  a  debt.  His  judgment 
was,  that  the  debt  was  gone  at  law. 

Reeves  v.  Bi-ymer  (i)  is  a  most  important  case.  Nothing  could 
be  more  explicit  or  certain  than  the  intention  of  the  obligee  to  dis- 
charge the  obligor.  Lord  Alyanlet  thought  it  a  hard  case,  and 
desired  to  find  the  means  of  holding  the  obligor  discharged.  But 
he  would  do  nothing,  except  give  the  parties  leave  to  proceed  at 
law.  Eden  v.  Smyth  and  Aston  v.  Pye  were  cited,  and  Lord 
Alvanley's  observations  show  that  he  considered  Eden  v.  Smyth  as 
proceeding  upon  the  same  grounds  as  I  have  done. 

Gilbert  v.  WethereU  (2)  is  not  a  very  clear  case.  It  was  a  transaction 
between  father  and  son.  The  father  had  lent  the  son  10,OO0Z.  and 
took  his  promissory  note  for  it ;  an  account  was  afterwards  settled 
[  *o69  ]  between  them,  *by  which  it  appeared,  that  more  than  9,000Z.  was 
due  upon  the  note.  Further  transactions  took  place,  by  which  it 
was  said  the  son  became  further  indebted  to  his  father.  The  father, 
shortly  before  his  death,  burned  the  promissory  note  in  the  presence 
of  a  witness,  saying  at  the  time,  "  Now  Thomas  owes  me  11,000/." 
Sir  John  Leach  said,  that  the  circumstances  under  which  the  note 
had  been  destroyed  amounted  to  an  equitable  release  of  the  debt, 
but  that  the  sum  of  9,000Z.  and  upwards,  which  remained  due  by 
the  account  stated,  must  be  considered  as  an  advancement.  None 
of  the  preceding  cases  were  cited ;  and  this  is,  I  believe,  the  first 
case  in  which  the  proposition  is  laid  down,  (if  it  be  there  laid  down), 
that  voluntary  transactions  on  the  part  of  an  obligee,  which  at  law 
are  inoperative,  create  an  equity  in  favour  of  the  debtor  to  be  dis- 
charged from  his  debt.  But  the  case  cannot  be  an  authority  for 
any  abstract  proposition ;  for  Sir  John  Leach  held,  that  the  trans- 
action converted  the  debt  into  an  advancement.  It  is  impossible 
to  treat  that  case  as  not  depending  upon  the  relation  between  the 
obligor  and  the  obligee. 

The  only  case  which  has  made  me  doubt  my  conclusion  is  that 
(1)  6  Yes.  516.  (2)  25  R  B.  203  (2  Sim.  ft  St  234). 
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of  Flower  v.  Marten  (i),  which  contains  language  on  the  part  of  the  Cross 
Lord  Chancellor,  expressive,  it  is  said,  of  his  opinion,  that  where  Spbi'oo. 
a  creditor  by  his  conduct  shows  an  intention  to  abandon  his  rights 
as  a  creditor,  and  treat  the  debt  as  a  gift  to  the  debtor,  equity  will 
not  permit  the  debt  to  be  enforced.  If  I  understood  the  case  as 
deciding  any  such  abstract  proposition,  I  should  unhesitatingly 
follow  it,  but  I  do  not  understand  that  such  is  the  effect  of  the 
judgment.  *The  cases  which  the  Lord  Chancellor  adverts  to  as  C  ^^^  ] 
governing  his  decision,  are  Wekett  v.  Raby  and  Eden  v.  Smyth, 
which  certainly  establish  no  such  abstract  proposition ;  and  the 
judgment  of  the  Lord  Chancellor  throughout,  by  a  pointed 
reference  to  the  peculiar  circumstances  att-ending  the  creation  of 
the  debt,  and  the  relation  in  which  the  debtor  and  creditor  stood 
to  each  other,  shows  that  he  did  not  found  his  judgment  upon  any 
such  proposition.  The  case  before  me  is  the  case  of  a  creditor 
declaring  (not  to  his  debtor)  his  intention  not  to  sue  upon  a  bond  ; 
for  I  have  no  evidence  of  the  alleged  erasure  of  the  bond  in  the 
testator's  books,  .and  I  do  not  propose  to  make  that  erasure  the 
subject  of  inquiry,  as  it  would  not  alter  my  opinion  if  it  were 
proved ;  and  if  the  case  rested  here,  I  should  hold  that  the  debtor 
remained  liable  on  his  bond. 

But  it  was  said,  that  the  defendant  Harriet  Clara  Sprigg  admits 
that  she  heard  the  testator  say,  that  the  bond  was  not  to  be 
enforced,  and  that  she,  as  residuary  legatee  for  life,  is  within  the 
principle  of  Wekett  v.  Itaby.  The  utmost  extent  to  which  that 
observation  would  carry  the  case  is  this,  that  Harriet  Clara  Sprigg 
could  not  during  her  life  claim  the  interest  of  the  bond ;  but  that 
is  not  the  question  I  have  now  to  decide. 

The  ground  on  which  I  proceed  is,  that,  if  in  this  case  obligor 
has  no  defence  at  law,  he  has  none  in  equity.  The  legal  question 
may  be  tried  by  an  action,  if  he  desires  it. 

[The  defendant  John  Gilbert  appealed  from   this  decision,  as         i850. 
reported  in  2  Mac.  &  G.  p.  113,  and  the  Lord  Chancellor  held      -^^*-8, 18. 

that  the  arrangement   between  the  testator  and  the  creditors  of         

William  Gilbert  discharged  the  liability  of  John  Gilbert  as  surety, 
and  that  the  exceptions  to  the  Master's  report,  so  far  as  they 
related  to  the  liability  of  John  Gilbert,  must  be  overruled  and 
the  report  confirmed.] 

(1)  45  E.  R.  1 14  (2  My.  &  Cr.  459\ 
B.R. — VOL.  LXXVII.  16 
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i8«.  HEPWORTH  V.  HESLOP  (1), 

Feb,  22,  23, 

26.  (6  Hare,  661—569 ;  S.  C.  18  L.  J.  Ch.  352 ;  13  Jur.  166.) 

Wig  RAH  ^^  executor  having  assets  of  his  testator,  either  in  money  or  goods, 

V.'C.   '  before  any  bill  had  been  filed  for  the  administration  of  the  estate,  applied  to 

£  551  1  a  creditor  of  the  testator  for  a  loan  of  a  sum  of  money  equal  in  amount  to  the 

debt ;  and  the  creditor  accepted  the  personal  security  of  the  executor  for  the 
amount,  and  released  his  debt  against  the  estate :  Held,  that  the  executor 
haTing)  by  the  substitution  of  his  own  security  for  that  of  the  estate  dis- 
charged the  debt,  as  against  the  estate,  should  not  be  treated  as  a  mere 
purchaser  of  the  debt  of  the  creditor,  and,  as  such,  entitled  only  tc  stand  in 
the  place  of  the  creditor ;  but  that  the  executor  was  entitled  to  be  allowed, 
in  his  owD  discharge,  the  amount  of  the  debt  as  a  debt  of  the  testator 
preferred  and  paid. 

On  a  question  in  the  administration  of  assets,  whether  a  bond  given  by 
the  testator  to  his  son  for  alleged  arrears  of  salary  was  voluntary  or  for 
valuable  consideration,  the  Court,  not  relying  on  the  admission  of  the 
testator,  or  the  examination  of  the  son  and  executor,  in  a  case  where  the 
estate  was  insolvent,  directed  an  issue  on  the  question,  whether  the  testator, 
at  the  time  of  executing  the  bond,  was  indebted  to  the  obligee  to  the  amount 
thereby  secured. 

A  cbeditob's  suit.  The  deceased  debtor  and  testator  was  Balph 
Heslop,  a  wine  merchant ;  and  the  defendant  John  Heslop  was  his 
son  and  executor.  The  defendant  claimed  to  be  allowed,  in  his 
discharge,  5122.  lOs.  for  principal  and  interest  on  a  bond  dated  in 
October,  1841,  from  the  testator  to  the  defendant ;  48(M.,  the 
balance  on  a  bond  from  the  testator  to  the  Reverend  James 
Charnock ;  and  194{.  11«.  Gd.,  the  balance  on  a  bond  from  the 
testator  to  the  Beverend  Joseph  Mitton. 

The  bond  of  the  executor  himself  was  stated  by  his  affidavit  to 
have  been  given  by  the  testator,  in  consideration  of  ten  years' 
services  of  the  defendant,  as  his  clerk  and  traveller,  and  which,  in 
addition  to  his  maintenance  after  he  had  served  his  father  for  seven 
years,  and  learnt  his  business,  without  remuneration,  the  testator 
had,  in  1881,  agreed  to  give  the  defendant,  but  had  not  paid. 
A  witness  also  deposed  to  a  conversation  in  which  the  testator 
had  adverted  to  the  claim,  and  proposed  to  meet  it  by  a  legacy. 
The  Master  allowed  this  claim  of  the  executor  as  a  voluntary 
bond  only. 

The  two  bonds  from  the  testator  to  Mr.  Charnock  and  Mr-  Mitton 
had  been  discharged  as  against  the  testator's  estate,  in  the  following 
manner :  The  executor  applied  to  Mr.  Charnock  for  a  loan  of  the 
430i.,  and  this  loan  Mr.  Charnock  consented  to  make  upon  the 
[  •662  ]  executor  discharging  the  debt  due  upon  his  father's  *bond ;  and  the 
executor  accordingly,  in  April,  1842,  gave  Mr.  Charnock,  in  exchange 
(1)  Earl  Vane  v.  Bigdm  (1870)  L.  E.  6  Ch.  663,  39  L.  J.  Oh.  797. 
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for,  and  in  satisfaction  of,  the  testator's  bond,  the  defendant's  Hkpworth 
own  bond  for  a  like  principal  sum  of  4802.,  and  paid  him  6/.  9^.  hbslop. 
in  cash  for  the  interest  then  due  from  the  testator's  estate,  and 
Mr.  Chamock  then  delivered  up  the  testator's  bond  to  the  defen- 
dant. The  defendant  had  also  applied  to  Mr.  Mitton  for  a  loan 
of  4502.,  being  the  same  sum  which  the  testator's  estate  owed  to 
Mr.  Mitton  upon  a  bond  from  the  testator  for  200Z.,  and  a  pro- 
missory note  of  the  testator  and  another  person  for  250Z. ;  and 
Mr.  Mitton  agreed  to  lend  the  defendant  the  450Z.  upon  the  joint 
and  several  promissory  note  of  himself  and  a  surety.  The  joint 
and  several  promissory  note  was  accordingly  given  to  Mr.  Mitton, 
in  May,  1842,  and  91.  18«.  Gd.  paid  to  him  in  respect  of  interest 
then  due  from  the  estate ;  and  Mr.  Mitton  then  delivered  up  to  the 
defendant  the  said  bond  of  the  testator  for  2002.  and  the  promissory 
note  for  250Z. 

The  defendant,  by  his  examination,  stated,  that  he  was  then 
personally  liable  to  pay  the  two  sums  of  4802.  and  4502.  to  Mr. 
Chamock  and  Mr.  Mitton,  which  they  had  so  lent  to  him;  and 
that  the  said  transactions  were  bond  fide  and  subject  to  no  evasion, 
revocation,  or  condition ;  and  that  the  estate  of  the  testator  was 
wholly  relieved  from  the  said  bond-debts.  The  bill  was  not  filed 
until  September,  1842. 

The  Master  allowed  the  two  payments  of  62.  9^.  and  92.  18«.  6d, 
and  stated  his  opinion  that  the  defendant  ought  to  be  considered  as 
the  purchaser  of  the  testator's  bonds  to  Mr.  Charnock  and  Mr. 
Mitton,  and  as  standing  in  the  place  of  the  obligees,  and  not  as 
having  paid  the  same.  It  appeared  that  the  estate  was  insufficient 
to  pay  specialty  debts. 

The  executor  excepted  to  the  report,  both  as  to  the  finding  that        C  ^^^  3 
his  own  bond  was  voluntary,  and  that  the  bonds  of  Charnock  and 
Mitton  were  not  paid. 

Mr.  Wood  and  Mr.  Thomas  Parker^  for  the  exceptions. 

The  Solicitai'-Oeneral  and  Mr.  Willcock,  in  support  of  the 
report,  contended,  with  reference  to  the  bond  for  5002.,  given  by 
the  testator  to  his  son,  that  there  was,  in  fact,  no  evidence  to  prove 
that  the  bond  was  given  for  a  valuable  consideration.  There  was 
nothing  but  the  affidavit  of  the  obligee,  which,  though  required  by 
way  of  precaution,  could  not  be  regarded  as  evidence :  Whitaker 
V.  Wright  {I). 

(1)  62  K.  R.  120  (2  Hare,  310,  315). 

16—2 


81.4  1849.     CH.     6  HARE,  668—565.  [r.r. 

Hbpwobth  With  regard  to  the  bonds  of  Charnock  and  Mitton,  the  course 
He/lop.  adopted  of  obtaining  their  discharge  simultaneously  with  the  loan 
to  the  executor,  was  a  novel  device,  whereby  an  executor  may 
exercise  his  power  of  preferring  creditors  of  equal  degree  lor  his 
own  advantage.  He  attempts,  by  this  proceeding,  to  put  himself 
in  the  position  of  a  person  who  has  done  a  thing  which  he  has  not 
done ;  he  has  not  paid  the  debts  of  the  testator,  but  has  merely 
given  security  for  them,  and  claims  to  be  treated  as  if  he  had  paid 
them.  It  is  not  argued  that  the  two  bond-debts  have  by  this 
means  been  cancelled ;  but  the  argument  of  the  plaintiff  is,  that 
the  executor  must  be  treated  as  a  purchaser  of  these  debts,  and 
stand  in  the  same  position  as  the  obligees  stood,  and  be  paid 
rateably  with  the  other  bond-creditors.  The  purchase  of  the  debts 
[  ^564  ]  cannot  be  regarded  as  an  act  done  *by  the  defendant  in  his  character 
of  executor ;  it  is  merely  a  substitution  of  one  creditor  for  another. 

The  Yice-Ghancellor  inquired  whether  the  executor  had  assets 
of  the  testator  in  his  hands  at  the  time  when  the  transactions  as 
to  Charnock*s  and  Mitton^s  bonds  took  place.  He  also  observed, 
that  he  did  not  see  why  the  executor  might  not  have  had  the 
benefit  of  the  discharge  of  (hose  bonds  at  law,  under  the  plea  of 
plene  adminiatravit. 

Upon  the  question  of  assets  at  the  time,  there  was  a  dispute,  and 
the  Master's  report  did  not  furnish  decisive  information. 

Mr.  Wood  referred  to  the  case  of  Oillies  v.  Smither  (i). 

The  Vice-Chancellor  : 

The  exceptions  apply  to  two  points :  First,  that  the  Master  has 
treated  as  voluntary  a  bond  by  the  testator  to  the  executor  for 
1,0002.  to  secure  5002.  Secondly,  that  the  Master  has  refused  to 
allow  certain  sums  as  payments  in  a  due  course  of  administration 
before  suit,  and  has  refused  to  allow  such  sums,  except  as  debts 
owing  from  the  estate  of  the  executor  to  the  testator,  in  competition 
with  other  creditors  of  the  testator. 

Upon  the  first  point  I  must  (with  regret)  take  the  course  which 

I  think  the  Master  would  have  taken  if  he  had  had  jurisdiction 

so  to  do.    I  cannot  overrule  the  exceptions  relating  to  this  point 

without  giving  the  executor  an  opportunity  of  trying  in  an  issue 

[  *565  ]      whether  ^the  testator,  at  the  time  of  executing  the  bond,  was 

(1)  2  Stark.  N.  P.  C.  528. 
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indebted  to  the  obligee  in   the  amount  thereby   secured,   giving    Hbpwobth 
liberty  to  the  Judge  to  indorse  any  special  matter  on  the  postea.      hksi,op. 
Nor  can  I  allow  the  exception  without  giving  the  plaintiff  the  same 
opportunity  of  trying  the  matter  by  an  issue. 

Attending  to  the  different  effects  of  a  bond  for  value,  and  a 
voluntary  bond  in  the  administration  of  an  insolvent  estate  in  this 
Court,  I  think  the  creditors  of  the  testator  have  thrown  upon  the 
obligee  the  ontts  of  proving  the  consideration  of  the  bond.  The 
only  evidence  of  this  is  the  admission  of  the  testator.  This 
admission  was  made  when  he  was  labouring  under  the  illness  of 
which  he  shortly  afterwards  died.  The  alleged  consideration  was 
ten  years'  arrears  of  a  salary  of  502.  a  year,  which  the  testator  is  said 
to  have  agreed  to  pay  the  obligee  for  his  services  as  clerk  and 
traveller  in  the  testator*s  business  as  a  wine  merchant.  For  this 
alleged  debt  (as  appears  by  the  evidence)  the  testator  intended  to 
have  provided  by  giving  his  son  a  legacy,  having  a  preference  over 
other  legacies  in  the  will ;  but  from  this  course  he  was  induced  to 
depart,  and  to  substitute  the  bond  for  the  intended  legacy,  under 
circumstances  stated  by  a  witness  for  the  executor. 

In  directing  this  issue  I  do  not  mean  to  throw  discredit  upon  the 
defendant,  or  the  witness  who  supports  his  case.  I  do  not  doubt 
that  in  1828  or  1831  some  treaty  took  place  between  the  testator 
and  the  obligee  in  the  bond,  upon  the  subject  of  the  alleged  salary ; 
'  but  the  question  is,  was  a  contract  then  made  for  the  payment  of 
that  salary,  upon  which  an  action  could  have  been  maintained  by 
the  son  against  the  testator  ?  It  appears  to  me  that  the  cross- 
examination  of  the  defendant's  witness,  relating  to  what  passed 
between  him  and  *the  testator,  which  terminated  in  the  bond  being  [  *o66  ] 
substituted  for  the  intended  legacy,  may  throw  mjich  light  upon 
this  question ;  and  in  the  case  of  an  insolvent  estate,  I  think  the 
creditors  are  entitled  to  the  opportunity  I  propose  to  give  them,  of 
trying  their  rights.  It  must  be  remembered,  that  the  obligee 
derived  advantages  and  emoluments  from  the  testator  during  the 
period  of  his  services,  besides  the  salary  for  which  the  bond  was 
given,  and  I  cannot  assume  that  the  testator  was  ignorant  of  the 
state  of  his  property.  The  case,  as  it  now  stands,  in  point  of 
evidence  is  not  satisfactory. 

Secondly.  The  exceptions  applicable  to  the  second  point  raise 
this  question.  It  appears  that  the  executor,  who  succeeded  to  the 
business,  stock  in  trade,  and  some  other  effects  of  the  testator,  was 
desirous  of  retaining  in  his  hands  part  of  the  assets  of  the  testator. 
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Hepworth  To  eflfectuate  this  object,  transactions  took  place  between  him  and 
Heslop.  certain  bond-creditors  of  the  testator,  the  effect  of  which,  if  the 
transactions  are  to  prevail  mode  et  fatmd,  will  be  to  charge  the 
assets  in  the  same  way  as  if  the  bond-creditors  with  whom  these 
transactions  took  place  had  been  paid  in  full  by  the  executor,  in 
preference  to  the  other  bond-creditors  of  the  testator. 

The  form  of  the  transaction  was  this :  the  bond-creditors  agreed 
to  lend  to  the  executor  the  amount  of  their  respective  bonds.  The 
executor  thereupon  bound  himself  to  pay,  and  gave  the  creditors 
security  for  the  amount  of  their  respective  debts,  and  the  creditors 
executed  releases  in  full  of  all  demands  against  the  testator's  estate. 
This  was  in  April  and  May,  1842,  before  the  suit  was  instituted. 

The  executor  has  insisted,  before  the  Master,  that  he  is  entitled  to 
[  •667  ]  have  these  transactions  considered  as  payments  ♦made  by  him  to 
the  bond-creditors  whose  debts  have  thus  been  satisfied ;  that  he 
was  not  bound  to  go  through  the  form  of  paying  the  debts  and 
receiving  back  the  money,  or  of  delivering  goods  in  satisfaction  of 
the  debts,  and  receiving  them  back  again  in  order  to  give  validity 
to  the  transaction ;  that  he  was  entitled  by  law  to  prefer  one 
creditor  to  another,  and  that  he  has  done  that,  and  nothing  more, 
by  the  transactions  before  mentioned  ;  and  that,  in  passing  his 
accounts,  he  is  entitled  to  be  allowed  the  amount  of  the  debts,  in 
the  same  manner  as  he  would  have  been  allowed  the  same  if  he 
had  actually  paid  them  out  of  cash  of  the  testator. 

The  Master  did  not  take  this  view  of  the  case,  and  disallowed  the 
claim  as  made  by  the  executor,  but  has  allowed  the  executor  to 
stand  as  a  creditor  in  competition  with  the  other  bond-creditors  of 
the  testator.  The  Master's  proposition  was,  that  the  executor,  in 
the  circumstances  stated,  must  be  considered  in  equity  as  a 
purchaser  of  the  bonds,  and  entitled  only  to  stand  in  the  place  of 
the  original  obligees. 

That  the  executor  might  have  preferred  the  bond-creditors  to 
whose  bonds  the  present  question  applies,  was  not  disputed,  and  it 
was  (properly  I  think)  admitted  at  the  Bar,  that  if  the  executor,  at 
the  time  of  the  transactions  in  question,  had  cash  in  hand,  part  of 
the  assets,  which  he  might  have  handed  over  to  the  bond-creditors, 
the  mere  omission  to  go  through  the  form  of  handing  over  the 
money,  and  receiving  it  back  again,  would  not  affect  the  validity  of 
the  transactions,  and  that  the  claim  of  the  executor  ought  to 
prevail ;  but  it  was  said,  that  if  at  the  time  of  the  transactions 
there  was  no  cash  available  to  the  satisfaction  of  the  bond-debts, 
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the  exceptions  must  fail.     With  reference  to  this  argument,  I    Hbpwobth 
thought  it  was,  or  might,  be  material  to  ascertain  the  state  of  the      Hkslop. 
♦assets  at  the  time  of  the  transactions  in  question.     The  Master's       [  •568  ] 
report  does  not  furnish  this  information  in  form  and  specie,  but  it 
was  thought  that  it  might  be  satisfactorily  collected  from  the  report 
and  the  schedules  to  it,  and  the  cause  stood  over  until  the  follow- 
ing day,  in  order  that  the  report  and  the  schedules  might  be  looked 
into. 

It  appears  that,  by  the  will  of  the  testator,  the  executor,  as 
legatee  of  his  business  and  stock  in  trade  and  some  other  effects, 
was  entitled  to  purchase  the  same  at  a  valuation  ;  this  he  did,  and 
he  is  charged  by  the  Master  with  the  amount  of  such  valuation ; 
and  as  the  creditors,  who  might  have  resisted  this,  have  not 
excepted  to  the  report,  they  must  be  considered  as  adopting  and 
taking  the  valuation,  with  all  the  consequences  of  doing  so.  The 
executor  says,  that  the  goods  became  his,  and  the  price  he  was  to 
pay  was  cash  in  hand,  applicable  to  the  payment  of  debts  of  the 
testator.  I  thought,  however,  that  I  could  not  consider  this 
purchase  by  the  executor  as  of  an  earlier  date  than  that  on  which  it 
took  place,  for  until  that  time  it  was  uncertain  whether  the  executor 
wouldpurchase  the  effects  or  not.  In  order,  therefore,  to  support 
his  assertion  that  he  had  cash  in  hand  at  the  time  of  the  transac- 
tions referred  to,  it  was  necessary  to  ascertain  when  the  executor 
actually  became  a  purchaser  of  the  property.  The  date  assigned  by 
the  executor  is  the  month  of  April,  1842.  The  plaintiff  refers  the 
purchase  to  December,  1842,  at  which  time  the  Master  apparently 
had  charged  the  executor  with  the  valuation  of  the  property.  This 
date,  however,  was  explained  by  counsel,  from  instructions  given  in 
Court.  No  evidence  has  been  produced  on  the  point.  I  cannot 
assume  the  report  wrong  without  evidence,  and  I  am  not  disposed 
to  help  the  executor  by  inquiry  in  such  a  case.  I  cannot  therefore 
decide  the  question,  whether  *the  executor  had  cash  in  hand  at  the  [  *569  ] 
time  the  bonds  were  delivered  up. 

Assuming,  however,  that  the  executor,  if  he  had  not  cash,  had 
the  wines  and  stock  in  trade  of  the  testator,  of  a  value  more  than 
sufficient  for  the  satisfaction  of  these  debts,  the  question  arises, 
whether  such  possession  of  assets  is  sufficient  to  enable  the  executor 
to  treat  these  transactions  as  payments  of  the  bonds  in  question  :  I 
confess  I  cannot  in  principle  distinguish  goods  from  cash,  or  one 
species  of  assets  in  hand  from  another.  The  executor  might  have 
handed  over  and  received  back  either  one  or  the  other,  and  the  legal 
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Hepworth    effect  would  have  been  the  same.    Can  the  omission  of  such  a  form 
Heslop.      niake  any  substantial  difference  in  the  effect  of  the  transaction  ?    I 
think  not.     The  testator's  estate  is  in  fact  discharged  in  eitl^r 
casa 

I  have  assumed  that  assets,  either  in  goods  or  cash,  were  in  the 
hands  of  the  executor  when  he  procured  the  discharge  of  the  bonds. 
If  this  be  not  admitted  to  have  been  the  fact,  the  case  must  be 
referred  back  to  the  Master,  to  ascertain  the  truth  of  the  case  in 
this  respect. 

1847.  MALCOLM   V.   SCOTT. 

X'arch  2, 4, 5,  .    „  ^ 

Aprilli  (6  Hare,  570-593.) 

[  670  ]  [This  case  is  reported  before  the  Lord  Chancellor  in  3  Mac. 

&  G.  29.] 

1848.  WALKER  V.  EASTERN  COUNTIES  RAILWAY 
•^^7,u^^'  COMPANY. 

^ (6  Hare,  594—603 ;  S.  C.  5  EaU.  Cas.  469 ;  12  Jur.  787.) 

WlGRAM,  V  »  »  »  / 

V^.-C.  A  party  who  has  received  notice  from  a  Bail  way  Company  of  their  in  ten - 

I  694  1  tion,  in  exercise  of  powers  given  by  the  Railway  Act  and  the  Lands  Glauses 

Consolidation  Act,  to  purchase  his  lands,  may  sustain  a  bill  for  specific  per- 
formance of  the  agreement  thereby  created :  and  the  Court  will  enforce 
the  s^greement  by  oitiering  the  Company  to  take  the  proceedings  prescribed 
by  the  statute  for  ascertaining  the  amount  of  purchase-money  and 
compensation. 

The  plaintiff  was  the  owner  of  some  leasehold  houses  in  Phoenix 
Place  and  Wheler  Street,  Spitalfields,  where  he  carried  on  the  busi- 
ness of  a  tobacco-pipe  manufacturer ;  and  on  tlie  4th  of  September, 
1846,  he  was  served  with  the  following  notice,  signed  by  the 
Secretary  of  the  Eastern  Counties  Railway  Company : 

**  Eastern  Counties  Railway  Stations  Enlargement. — To  W.  G. 
Walker,  lessee  or  reputed  lessee,  and  to  every  other  person  having 
any  estate  or  interest  in  the  land  and  hereditaments  hereinafter 
referred  to.  As  Secretary,  and  on  behalf  of  the  Eastern  Counties 
Railway  Company,  and  in  pursuance  of  the  powers  and  directions 
of  an  Act  passed  in  the  9th  year  of  the  reign  of  her  Majesty  the 
Queen,  intituled  *  An  Act  to  enable  the  Eastern  Counties  Railway 
Company  to  enlarge  their  stations  in  London  and  at  Stratford,  and 
for  other  purposes,'  I  hereby  give  you  and  each  of  you  notice  that 
the  said  Company  require  to  purchase  the  messuage  or  tenement, 
land  and  hereditanjents,  described  or  referred  to  in  the  schedule 
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hereto,  and  which  they  are  authorised  to  purchase  or  take  under  Walkbb 
the  provisions  and  for  the  purposes  of  the  said  last-mentioned  Act.  eastern 
And,  in  further  pursuance  of  the  powers  and  directions  of  the  said  rj^i^™2™o. 
last-mentioned  Act,  the  said  Company  hereby  demand  from  you  and 
each  of  you  the  particulars  of  your  estate  and  interest  in  such  land 
and  hereditaments,  and  of  the  claims  made  by  you  and  each  of  you 
in  respect  thereof,  and  which  particulars  and  claims  may  be  delivered 
at  or  sent  to  the  oflSce  of  Mr.  John  Duncan,  No.  72,  Lombard  Street, 
London,  solicitor  of  the  said  Company.  And,  *in  further  pursuance  [  •595  ] 
of  the  powers  and  directions  aforesaid,  the  said  Company  hereby 
state,  that  they  are  willing  to  treat  for  the  purchase  of  your  and 
each  of  your  estate  and  interest  in  such  messuage  or  tenement,  land 
or  hereditaments,  and  as  to  the  compensation  to  be  made  for  the 
damage  that  may  be  sustained  by  you  and  each  of  you  by  reason  of 
the  execution  of  the  works  connected  with  the  undertaking.  And  I 
also  give  you  notice,  that  by  the  last -mentioned  Act  it  is  provided, 
that,  if,  for  twenty-one  days  after  the  service  of  such  notice  as 
above  written,  any  party  shall  fail  to  state  the  particulars  of  his 
claim  in  respect  of  the  lands  and  hereditaments  required  by  the 
said  Company,  or  to  treat  with  the  promoters  of  the  undertaking  in 
respect  to  his  interest  therein,  or  if  such  party  and  the  pro- 
moters of  the  undertaking  shall  not  agree  as  to  the  amount  of 
compensation  to  be  paid  to  such  party  for  any  such  interest  or 
for  any  damage  that  may  be  sustained  by  him  by  reason  of 
the  execution  of  the  works,  the  amount  of  such  compensation 
shall  be  settled  in  manner  therein  provided  for  settling  cases  of 
disputed  compensation.  Dated  this  2nd  day  of  September,  1846, 
C.  P.  EoNBY,  Secretary  to  the  said  Efistern  Counties  Railway 
Company."  The  schedule  to  the  notice  contained  a  description 
of  the  property. 

On  the  3rd  of  October,  the  solicitor  of  the  Company  wrote  to  the 
plaintiff,  informing  him  that  unless  the  particulars  of  his  claim  for 
the  property  should  be  forthwith  delivered,  the  Company  would  be 
obliged  to  serve  the  plaintiff  with  another  notice,  preparatory  to 
getting  a  jury  summoned  to  award  compensation.  On  the  27th  of 
October  the  plaintiff  delivered  his  claim  for  purchase-money  and 
compensation  for  the  loss  of  his  trade.  The  solicitor  of  the  Com- 
pany, on  the  14th  of  November,  wrote  to  the  plaintiff  and  others, 
inviting  them  to  meet  *the  deputy  chairman,  in  order  to  agree  upon  [  *f»96  ] 
sums  to  be  paid  to  them.  The  plaintiff  attended  accordingly,  but 
bis  claim  was  not  then  discussed.    On  the  17th  of  December  a 
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Walker      meeting  took  place  between  the  solicitor  and  the  surveyor  of  the 
Bastkrn      Company,  and  the  plaintiff  and  his  solicitor,  at  which  the  claim  was 
Bailwat'co.  discussed,  but  no  agreement  was  come  to. 

In  reply  to  a  letter  of  complaint  of  the  delay  either  in  settling,  or 
summoning  a  jury,  the  plaintiff's  solicitor,  on  the  30th  of  August, 
1847,  received  a  letter  from  the  Company's  solicitor,  in  which  the 
latter  said,  '^  I  was  not  aware,  until  to-day,  that  your  client  required 
the  Company  to  proceed  under  the  notice,  by  getting  the  amount  of 
his  compensation  ascertained.  They  do  not,  at  present,  require  the 
property  of  which  he  is  lessee,  although  they  have  settled  with  and 
paid  one  of  the  tenants  for  the  purchase  of  his  interest,  and  taken 
possession  of  the  house,  and  thereby  become  tenants  to  your  client 
in  respect  of  that  house.  I  will,  however,  at  once  see  the  Company's 
surveyor,  and  make  your  client  an  offer,  and  forthwith  take 
every  necessary  step  under  the  Railway  Act  to  get  the  amount 
of  your  client's  compensation  settled  and  paid."  No  further 
step  having  been  taken,  the  plaintiff  filed  his  bill  on  the  6th  of 
October,  1847.  The  bill  alleged,  that  possession  of  one  of 
the  houses  had  been  delivered  to  the  Company  by  an  under- 
tenant of  the  plaintiff,  holding  by  a  tenancy  from  year  to  year; 
and  the  bill  charged  that  the  Company  threatened  to  pull  down 
such  house. 

The  bill  prayed,  that  the  Company  might  be  decreed  to  complete 
the  purchase  of  the  premises  comprised  in  the  schedule  to  the 
notice  of  the  2nd  of  September,  1846,  by  paying  to  the  plaintiff  the 
amount  of  his  said  claim,  or  that  the  amount  of  the  purchase- 
[  *K97  ]  monies  and  ^compensation  might  be  ascertained  and  determined 
in  the  manner  provided  by  the  Eastern  Counties  Railway  Stations 
Enlargement  Act,  1846 ;  and  that  the  Company  might  be  decreed 
forthwith  to  take  all  proper  and  necessary  measures  to  ascertain 
and  determine  the  same,  pursuant  to  the  provisions  of  the  said  Act, 
and  in  the  manner  directed  therein,  or  in  the  "Lands  Clauses 
Consolidation  Act,  1845."  The  bill  prayed  an  injunction  to  restrain 
the  Company  from  pulling  down  the  house  in  their  possession,  and 
that  they  might  be  decreed  to  pay  an  occupation-rent,  to  be  set 
upon  it  by  the  Court. 

The  Company  by  their  answer  set  forth  a  correspondence,  in 
which  they  had  required  an  inspection  of  the  plaintiff's  books, 
either  by  their  surveyor  or  by  an  accountant,  to  be  approved  of 
by  both  parties,  in  order  to  ascertain  the  amount  of  compensation 
he  was  entitled  to  for  the  loss  of  his  trade,  but  which  inspection  the 
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plaintiff  had  not  consented  to  give ;  and  the  Company  insisted  that      Walkbr 
a  settlement  of  the  amount  to  be  paid  had  not  been  come  to,  owing      eastrrn 
to  the  default  of  the  plaintiff.    The  Company  submitted,  that,  under  j^^^^^J^^q 
the  Lands  Clauses  Consolidation  Act,  1845,  as  well  as  by  their  said 
special  Act,  the  plaintiff  was  bound  to  require  and  give  notice  to  the 
defendants  to  proceed  to  ascertain  the  amount  of  compensation, 
either  by  summoning  a  jury  or  proceeding  to  arbitration  ;  but  he 
had  given  no  such  notice.     The  Company  denied  that  they  had 
entered  into  possession  of  the  house  referred  to,  or  that  they  had 
any  intention  of  pulling  it  down. 

The  Sdicitor-General  and  Mr.  J.  TI.  Lair,  for  the  plaintiff: 

The  notice  constitutes  a  contract  on  the  part  of  the  Company, 
from  which  they  cannot  withdraw.  [On  this  point  they  cited  Stone 
V.  The  Commercial  Railicay  Company  (i)  and  other  cases.] 

It  was  true  the  price  was  not  ascertained,  but  this  the  Company  [  598  ] 
had  the  power  of  fixing  by  means  of  the  jury,  and  they  would  not 
be  permitted  to  evade  the  exercise  of  that  power :  Milnea  v.  Oe7'y(2), 
Hall  V.  Warren  {s),  Blundell  v.  Brettargh  (4) ,  Gourlay  v.  Duke  of 
Somerset  (5).  If  the  Company  were  bound  to  take  the  land,  they 
were  equally  bound  to  take  proper  steps  for  ascertaining  the  price 
to  be  paid.     ♦     ♦     ♦ 

Mr.  Wood  and  Mr.  Orove,  for  the  Company : 

The  case  is  one  of  the  first  impression.  The  judgment  of  Lord 
CoTTBNHAM  in  «S/oii^  V.  The  Commercial  Railway  Company  does  not 
go  to  the  extent  which  is  suggested  :  *that  this  Court  will  sustain  a  [  *^^^  J 
bill  for  specific  performance.  He  says  only,  that  the  Company  by 
Uieir  notice  place  themselves  in  the  character  of  persons  contracting 
to  purchase.  It  does  not  necessarily  follow  that  the  vendor  has 
immediately  all  the  remedies  of  a  party  who  has  entered  into  a 
perfect  contract.     *     ♦     ♦ 

The  Vicb-Chancellor  :  [  600  ] 

The  plaintiff  is  the  owner  of  houses  required  by  the  defendants 
for  the  purposes  of  their  railway,  and  has  filed  his  bill  as  a  vendor, 
praying  the  specific  performance  of  an  agreement  by  tlie  defen- 
dants to  purchase  the  houses,  and  an  injunction  to  restrain  them 

(1)  48  E.  R,  32  (4  My.  &  Cr.  122).     (4)  17  Ves.  241.  See  21  R.  R.  195, 

(2)  9  R.  B.  307  (14  Vc8.  407).        199. 

(3)  7  R.  B.  306  (9  Vee.  605).  (5)  13  R.  R.  234  (19  Ves.  429). 
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Walker      from  converting  a  portion  of  the  property,  until  the  price  shall  be 

Eastern  P^^^^  ^^^  ^^^  contract  completed. 
RAnlwAy^o  ^*^®  ^^^^  P^^'^*  °^ade  by  the  defendants,  who  admit  their  liability 
to  take  the  houses,  is,  that  at  the  time  the  bill  was  filed  no  such 
contract  as  the  bill  supposes  existed.  I  think  that  point  is  not 
sustainable.  The  cases  cited  for  the  plaintiff  clearly  establish  that 
the  notice  of  the  2nd  of  September,  served  by  the  Company  upon 
the  plaintiff  on  the  4th  of  September,  had  the  effect  of  making  a 
contract  between  them  for  the  purchase  by  the  defendants  of  the 
plaintiff's  houses.  It  is  clear  that  the  Company  could  not,  after 
that  notice,  have  retired  from  it.     After  that  notice,  the  only  thing 

[  *60i  ]  to  be  ascertained  *was  the  amount  of  the  purchase-money  ;  and  as 
the  mode  of  ascertaining  that  is  prescribed  by  the  statute,  it  is  in 
contemplation  of  law  certain,  although  it  remains  to  be  ascertained. 
Admitting  that  a  contract  existed  at  the  time  the  bill  was  filed, 
the  case  was  likened  to  those  cases  in  which  a  contract  having  been 
made  to  sell  land  at  a  price  to  be  fixed  by  an  individual  named,  it 
has  been  holden  that,  until  the  price  is  fixed,  a  bill  will  not  lie  to 
enforce  the  agreement.  It  appears  to  me  that  there  is  no  analogy 
between  the  cases  referred  to  and  the  principal  case.  In  the  cases 
cited,  the  Court  had  no  means  of  ascertaining  the  price  to  be  paid. 
That  is  not  so  in  the  principal  case.  The  contract  is  a  contract  to 
purchase  on  the  terms  prescribed  by  the  Act  of  Parliament,  and  those 
terms  the  Court  has  the  means  of  applying  so  as  to  get  at  the  price. 
It  was  said,  in  the  next  place,  that  no  instance  existed  of  a  bill 
filed  for  such  a  purpose  as  this,  and  that  a  mandamus  to.  compel 
the  defendants  to  issue  their  warrant  to  the  sheriff  to  summon  a 
jury  to  determine  the  price  to  be  paid  for  the  houses  was  the  proper 
remedy.  I  certainly  do  not  recollect  any  case  in  which  a  bill  has 
been  filed  for  the  simple  purpose  of  effecting  that  which  might  be 
done  by  mandamus.  But,  without  relying  upon  the  circumstance 
that  the  Company,  by  their  arrangement  with  the  tenant  of  one  c' 
the  houses,  are  in  a  position  which  enables  them  to  take  possession 
of  and  convert  that  part  of  the  plaintiff's  property  at  their  will, 
and  that  the  bill  prays  an  injunction  to  restrain  the  Company  from 
converting  it,  I  cannot,  as  matter  of  principle,  deny  the  jurisdiction 
of  the  Court  to  entertain  this  bill.  If,  after  notice  by  the  Company 
to  take  the  land,  and  tender  of  the  price,  the  owner  should  attempt 
[  •602  ]  ♦to  deal  with  the  property  in  a  manner  injurious  to  the  Company, 
or  simply  refuse  to  execute  a  conveyance,  I  cannot  think  that  the 
jurisdiction  of  this  Court  would  be  doubtful ;  and  if  that  be  so, 
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the  jurisdiction  cannot  be  denied  in  the  converse  case,  in  which      Walkbb 
the  vendor  is  plaintiff :  Withy  v.  Cottle  (i),  Adderley  v.  Dixon  {2),      kastbbn 
The  remedy  by  mandamus  is  not  specified  in  the  Act,  and  there  r^i^i^^Jy^o 
is  nothing,  therefore,  in  the  Act  to  deprive  the  party  of  any  remedy 
virhich  law  or  eqaity  furnish  for  breaches  of  contract.     This  is  a 
vendor's  bill  for  the  specific  performance  of  an  agreement  for  the 
sale  of  houses ;  and  the  circumstance  that  the  Act  of  Parliament 
entitles  the  purchaser  to  have  the  price  determined  by  a  jury 
cannot  oust  the  Court  of  its  jurisdiction  in  a  case  otherwise  within 
that  jurisdiction. 

I  say  this,  however,  without  prejudice  to  the  question  by  whom 
the  costs  of  the  suit  should  be  paid,  if  extra  costs  have  thereby 
been  occasioned,  or  if  the  necessity  of  litigation  shall  appear 
to  have  been  occasioned  by  the  refusal  of  the  plaintiff  to  give  the 
Company  reasonable  information  and  evidence  as  to  the  amount 
of  his  claim.  I  observe  that  the  Company  admit  their  liability 
to  take  the  houses, — say  they  have  no  occasion  for  them  at 
present,  and  insist  that  the  plaintiff  should  pay  the  costs  of  the 
suit ;  but  the  answer  does  not,  although  the  argument  at  the  Bar 
did,  dispute  the  jurisdiction  of  the  Court. 

The  case  appears  to  me  not  to  be  one  in  which,  admitting  in  the 
abstract  the  jurisdiction  of  the  Court,  and  reserving  the  question 
by  whom  the  costs  should  be  borne  in  case  a  decree  for  the  plaintiff 
is  to  be  made,  there  is  in  the  circumstances  any  special  ground 
•for  refusing  to  entertain  the  suit.  Guarding  the  Company  with  [  •cos  ] 
respect  to  costs,  there  is  not,  I  think,  any  reason  why  I  should 
refuse  the  plaintiff  a  decree. 

An  argument  was  founded  upon  the  68th  section  of  stat.  8  &  9 
Vict.  c.  18,  which  in  certain  cases  would  enable  the  plaintiff 
peremptorily  to  require  the  Company  to  issue  their  warrant  to  the 
sheriff,  and  on  their  default  recover  the  amount  of  his  claim.  It  was 
said  that  the  power  arose  here,  and  I  was  referred  to  an  allegation 
in  the  bill,  that  the  defendants  had  taken  possession  of  the  house 
So.  4D.    I  find,  however,  that  this  allegation  is  denied  by  the  answer. 

Decree  the  defendants  to  issue  their  warrant  to  the  sheriff  for 
summoning  a  jury  to  settle  the  compensation  for  the  premises 
comprised  in  t&e  notice  of  the  2nd  of  September,  1846,  within 
twenty-one  days  from  the  date  of  the  decree.  Beserve  further 
directions  and  costs. 

(1)  23  B.  R  187  (1  Sim.  &  St.  174).        (2)  24  E.  E.  254  (1  Sim.  &  St.  607). 
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IN    THE    COURT    OF    COMMON    BENCH. 


1843.  FOX  V.  DA  VIES  AND  Another. 

^!!li^"  (6  C.  B.  11-18 ;  S.  C.  iS'L.  J.  C.  P.  48  ;  13  Jur.  155.) 

^i^^^^tL*^^  A  poor-rato  that  has  not  been  duly  allowed  and  confirmed  by  two 

Shafiesbury.  justices,  pursuant  to  the  Poor  Relief  Act,  1601  (43  Eliz.  c.  2),  s.  1,  is  void, 

L  **  J  and  not  merely  irregular:  the  non-pajTuent,  therefore,  of  such  rate  does 

not  disqualify  a  party  from  being  placed  upon  a  borough  register,  under 

the  Representation  of  the  People  Act,  1832  (2  Will.  IV.  c.  45), >  27. 

Thomas  Lodge  objected  to  the  names  of  James  Fox,  Joseph 
Davis,  and  nine  other  persons,  being  retained  on  the  list  of  scot 
and  lot  voters  for  the  parish  of  Shaston  St.  Peter,  in  the  borough 
of  Shaftesbury. 

Before  and  since  the  Act  of  2  Will.  IV.  c.  45,  Fox  had  been  a 
scot  and  lot  voter  for  the  parish  of  Shaston  St.  Peter,  and  had  duly 
exercised  his  franchise. 

In  June,  1848,  but  on  what  day  did  not  transpire,  the  heading 

being  **  this day  of  June,"  a  new  rate  was  levied  (i),  the 

allowance  of  which  was  in  the  following  terms : 

"  The  foregoing  rate  or  assessment  is  allowed  and  confirmed  by 
us,  two  of  her  Majesty's  justices  of  the  peace  for  the  borough  of 
Shaftesbury. 

"  A     R      "^ 

Churchwardens. 


"A.  B.  1 
"CD.  J 


A.  B.  is  a  justice  of  the  peace  for  the  borough,  and  churchwarden 
of  the  parish  of  Shaston  St.  Peter,  and  C.  D.  is  churchwarden  of 
the  parish,  but  not  a  justice  "of  the  peace  of  the  borough.  The 
allowance  and  confirmation  are  not  signed  by  any  other  parties. 

This  rate  has  been  variously  received  by  the  parish ;  some  voters 
paying  it,  and  some  not :  but  no  attempt  has  been  made  to  appeal 
"12  ]  against  it,  either  for  its  illegality  *or  its  irregularity :  and  the  Revis- 
ing Barrister  did  not  think,  sitting  as  he  was,  that  he  could  enter 
into  either  question :  but  he  was  of  opinion  that  Fox,  not  having 
paid  the  rate  thus  imposed  upon  him,  could  not  be  said  to  have  dis- 
charged all  demands  payable  by  him  ;  and  he  accordingly  expunged 
his  name  from  the  list. 

If  the  decision  of  the  Revising  Barrister  is  wrong,  the  name  of 
Fox  is  to  be  restored  to  the  register :  if  otherwise,  the  register  will 
remain  as  it  is. 

The  cases  of  the  nine  other  voters,  whose  right  to  be  upon  the 
(1)  Meaning,  "made  and  assessed." 
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register  depended  upon  the  same  question,  were  consolidated  with         fox 
the  principal  case.  P^^ij^a 

Otter,  for  the  appellant  (i) : 
Fox,  notwithstanding  the  facts  found  by  the  Bevising  Barrister, 
was  entitled  to  be  registered.  The  case  does  not  state  that  the  rate 
which  Fox  is  alleged  to  have  omitted  to  pay,  was  a  poor-rate,  or 
that  it  was  a  rate  made  for  the  parish  of  Shaston  St.  Peter ;  nor 
does  it,  as  it  ought  to  do,  state  that  the  rate  was  demanded  :  CuUen 
V.  Morris  (2). 

(Mauls,  J. :  A  case  under  this  statute  need  not  be  good  in  omnibus. 
It  is  enough  if  we  can,  by  reasonable  intendment,  see  what  is  the 
point  presented  for  decision,  and  what  was  the  ground  upon  which 
the  Revising  Barrister's  judgment  was  formed.) 

In  order  to  make  a  rate  valid,  it  is  necessary  that  it  should  be  signed 

by  the  majority  of  the  churchwardens  and  overseers :  6  &  7  Will.  lY. 

c.  96,  s.  2;  lieg.  v.  The  InltaUiants  of  Fordham  (8).     It  does  not 

appear  from  the  case  that  this  provision  of  the  statute  was  complied 

with :  and,  in  *point  of  fact,  the  rate  was  neither  duly  signed,  nor       L  *^^  ] 

demanded. 

(Mauls,  J. :  The  question  intended  to  be  raised,  is,  as  to  the 
alleged  illegality  of  the  rate,  by  reason  of  the  non-signature  by  two 
justices.) 

In  substance,  the  case  finds  that  the  allowance  and  confirmation 
were  signed  by  one  magistrate  only ;  whereas,  by  law,  confirmation 
by  two  is  required :  43  Eliz.  c.  2,  s.  1 ;  Rex  v.  The  Justices  oj 
Dorchester  (4). 

(Mauls,  J. :  The  signature  of  the  magistrates  is  essential  to  the 
authentication  of  the  thing  as  a  rate.  Its  validity  is  another 
question.) 

The  appellant  claims  to  be  registered  as  a  scot  and  lot  voter,  whose 
right  is  reserved  to  him  by  the  88rd  section  of  the  2  Will.  IV. 
c.  45  (6) :  in  *order  to  deprive  him  of  that  right  for  non-payment  of       [  *!*  ] 

(1)  The  respondents  did  not  appear;      677). 

and  OtUr  produced  an  affidavit  of  the  (3)  52  R  B.  281  (U  Ad.  &  EL  73). 

due  senrioe  of  the  notice  required  by         (4)  1  Stra.  393. 

the  6  ft  7  Viot  c^l8,  s.  62.  (6)  Bepealed  by  S.  L.  E.  Act,  1892. 

(2)  20  B.  B.  742  (2  Stark.  N.  P.  0.  —J.  G.  P. 
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V, 

Dayies. 


Fox  a  poor-rate,  it  should  be  shown  that  all  the  provisions  of  the  statutes 
17  Geo.  II.  c.  3,  s.  1,  and  6  &  7  Will.  IV.  c.  96,  s.  2,  have  been  duly 
complied  with,  and  that  the  rate  is  valid.  In  Reg.  v.  The  Mayor  of 
New  Windsor  (i),  the  council  of  a  borough  made  a  borough  rate,  to 
levy  669?.,  and  assessed  a  portion  of  that  sum  on  the  parish  of  W. 
within  the  borough :  the  rate  ordered  was  6rf.  in  the  pound  on  the 
value  of  messuages,  &c. ;  and  the  council  appointed  overseers  to 
levy  it  in  W. :  the  overseers,  in  consideration  of  circumstances 
peculiar  to  W.,  made  and  assessed  the  rate  on  that  parish  at  Id.  in 
the  pound :  B.,  an  inhabitant,  refu&ing  payment,  his  name  was  in 
consequence  left  out  of  the  burgess  list,  and  the  mayor  and  assessors 
refused  to  insert  it  in  the  burgess  roll :  it  was  held  tliat  the  rate  of 
7rf.  was  invalid ;  and  the  Court  awarded  a  mandamus  to  the  mayor 
and  assessors  to  inrol  B.'s  name. 

(Maule,  J.  referred  to  Reg.  v.  Lord  Yarhorough{2),  where  a 
mandamus  issued  to  compel  justices  to  sign  a  rate.) 

[  15  ]        Wilde,  Cb.  J. : 

I  am  of  opinion  that  the  appeal  in  this  case  must  be  allowed. 
There  was  in  point  of  fact  no  valid  rate  ;  consequently,  there  could 
be  no  non-payment  that  could  operate  a  disfranchisement  of  the 
voter.  The  appellant  claimed  to  be  registered  in  respect  of  one  of 
the  rights  reserved  by  the  88rd  section  of  the  2  W^ill.  IV.  c.  45 :  and 
the  27th  provides  "  that  no  person  otherwise  entitled  to  be  registered 
as  a  voter,  shall  be  so  registered  in  any  year,  unless  such  person 
shall  have  paid,  on  or  before  the  20th  of  July  in  such  year,  all  the 
poor-rates  and  assessed-taxes  which  shall  have  become  payable 
from  him  in  respect  of  such  premises  previously  to  the  6th  day  of 
April  then  next  preceding.''  The  case  finds  that  the  appellant  is 
entitled  to  be  registered  as  a  voter,  unless  disqualified  by  the  non- 
payment of  the  rate  therein  mentioned.  That  document  might  be 
considered  as  a  rate,  if  it  were  properly  authenticated :  but  it  does 
not  appear  to  have  been  allowed  by  two  justices,  as  required  by 
law.  That  such  allowance  is  essential  to  give  validity  to  a  rate, 
is  clear.  In  Reg.  v.  Lord  Yarborongh,  Littledale,  J.,  gives  this  as 
a  reason  for  awarding  a  mandamus  to  compel  the  justices  to  sign  a 
rate  ;  for,  he  says, — **  If  the  justices  refuse  to  allow  the  rate,  there 
is  no  power  to  amend  ;  and  therefore  there  will  be  no  rate."  The 
17  Geo.  II.  c.  8,  s.  1,  which  has  been  referred  to,  enacts  ''  that  ihe 

(1)  7  a  B.  908.  (2)  12  Ad.  &  EL  416 ;  3  P.  &  D.  491. 
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churchwardens  and  overseers,  or  other  persons  authorised  to  take  Fox 
care  of  the  poor  in  every  parish,  township,  or  place,  shall  give  or  da^bs 
cause  to  be  given  public  notice  in  church  (i)  of  every  rate  for  the 
relief  of  the  poor  allowed  by  the  justices  of  peace,  the  next  Sunday 
after  the  same  shall  have  been  so  allowed  ;  *and  that  no  rate  shall  [  *16  ] 
be  esteemed  or  reputed  valid  and  su£Scient,  so  as  to  collect  and 
raise  the  same,  unless  such  notice  shall  have  been  given/'  And  in 
Sibbald  v.  Roderick  (2),  it  was  held  that  rates  the  allowance  of  which 
had  not  been  duly  published  pursuant  to  the  statute,  were  void,  and 
consequently  that  one  whose  goods  had  been  seized  under  a  warrant 
issued  to  levy  such  rates,  might  bring  replevin, — the  distress  being 
wholly  unjustified  by  the  existence  of  that  which  was  called  a 
rate  (3).  It  is  clear,  from  these  decisions,  that  the  voter  in  this 
case  was  under  no  legal  obligation  to  pay  the  rate  in  question, 
there  having  been  no  due  allowance  and  publication.  The  ground, 
therefore,  of  the  decision  of  the  Bevising  Barrister  fails.  The  dis- 
tinction is  between  a  rate  that  is  merely  irregular,  and  one  which 
in  point  of  law  is  no  rate  at  all.  The  appellant  having  been  guilty 
of  no  default,  this  appeal  must  be  allowed,  and  the  names  of  the 
several  voters  restored  to  the  register. 

COLTMAN,  J. : 

I  am  entirely  of  the  same  opinion. 

Maulb,  J. : 

The  poor-rate  is  a  public  tax,  to  be  imposed  by  the  churchwardens 
and  overseers  under  the  authority  of  two  justices  of  the  peace,  and 
the  allowance  of  which  is  to  be  published  at  the  church  on  the 
Sunday  next  following  such  allowance.  .  Unless  there  is  a  due 
publication,  nobody  could  know  what  the  rate  was,  or  when  made. 
In  allowing  a  rate,  the  justices  are  said  to  act  ministerially. 
And  probably  that  is  *so,  in  the  sense  in  which  the  word  is  used  in  [  •n  j 
some  of  the  cases.  But  it  is  quite  clear  that  they  may  so  far  act 
judicially,  that  they  nuty  exercise  a  discretion  in  judging  whether 
the  persons  who  profess  to  have  made  the  rate  are  the  proper 
persons  to  make  it.  This  was  the  view  taken  by  the  Court  of 
King's  Bench  in  Rex  v.  Folly  (4).     "  On  a  mandamus  to  the  justices 

(1)  Now,  by  aflizing  on  the  churcb.  (3)  And  see  Bex  v.    Newcombe,    2 

door:  see  7  Will.  IV.  &  1  Vict.  c.  45,  R.  B.  414  (4  T.  B.  368). 

a.  2.    And  see  Ormerod  v.  Chadwick,  (4)  1  BotVs  P.  L.  Ch.  11.  pi.   86, 

73  B.  B.  535  (16  M.  &  W.  367).  6th  ed.,  by  Pratt,  p.  62. 


(2)  52  B.  B.  274  (11  Ad.  &  £1.  38). 
B.B.'V0L.  LXXVII. 
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of  W.  B.  to  allow  a  rate,  they  returned,  that,  ever  since  the  48  Eliz. 
c.  2,  the  justices  had  appointed,  four,  three,  or  two  overseers  within 
that  part  of  the  parish  which  lies  within  the  borough,  and  that  they 
had  always  made  rates  within  their  jurisdiction ;  then  they  say 
that  the  rate  was  offered  to  them,  made  by  overseers  appointed  by 
justices  of  the  county,  and  not  of  the  borough.  Per  Curiam  :  The 
return  must  be  confirmed."  The  justices  there  did  exercise  a  discre- 
tion in  determining  whether  the  rate  had  been  made  by  competent 
officers:  and  to  that  extent  their  jurisdiction  was  upheld.  A  rate  which 
is  not  made  by  the  major  part  of  the  churchwardens  and  overseers 
of  the  parish,  township,  or  place,  and  which  is  not  allowed  by  two 
justices,  and  is  not  duly  published  at  the  church  on  the  Sunday  next 
after  ♦such  allowance,  is  no  more  than  waste-paper.  I  therefore  think 
the  appellant  in  this  case  has  not  been  guiltyof  any  default,in  refusing 
to  submit  to  the  imposition  of  a  tax  by  an  incompetent  authority. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  The  non-payment  of  the  rate  in 
question,  if  duly  demanded,  would  have  operated  a  disqualification 
of  the  voter,  if  the  rate  had  been  merely  irregular,  and  only  to  be 
resisted  by  an  appeal.  The  cases  referred  to,  however,  and  particu- 
larly that  of  Sibhald  v.  Roderick,  show  that  this  rate  was  not  irregular 
only,  but  absolutely  void.    Its  non-payment,  therefore,  could  not 

have  the  effect  of  disfranchising  the  voter. 

Decisioii  reverBed-, 
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COPLAND  V.  BARTLETT  (I). 

(6  C.  B.  18—29 ;  S.  C.  18  L.  J.  C.  P.  50;  13  Jur.  127 ;  2  Lutw.  Beg.  Caa,  102.) 

A  mortgagor  in  possession,  is  not,  under  the  Parliamentary  Voters 
Registration  Act,  1843  (6  &  7  Yict.  c.  18),  s.  74,  entitled  to  be  registered 
as  a  voter,  unless  his  estate  therein  is  of  the  yalue  of  40s.  per  annum 
beyond  the  interest  payable  upon  the  mortgage. 

The  monthly  payments  secured  by  mortgage  to  the  trustees  of  a  benefit 
building  society,  under  the  6  &  7  Will.  IV.  c.  32 (2),  constitute  a  "charge" 
upon  the  estate,  \7ithin  the  meaning  of  the  statute  8  Hen.  VL  c.  7. 

BoBEBT  Babtlett  objectod  to  the  name  of  George  Brooks  being 
retained  upon  the  list  of  voters  in  respect  of  property  situate  within 
the  parish  of  Springfield,  in  the  county  of  Essex. 

The  voter,  George  Brooks,  is  a  member  of  the  society  called  the 

Chelmsford  and  Essex  Building  and  Investment  Society,  established 

(1)  Ck)n8idered,    Bolheion    v.    Cope         (2)  See  37  &  38  Vict.  c.  42,  8.  7,  and 
(1871)  L.  B.  6  C.  P.  292,  40  L.  J.  C.  P.      67  &  58  Vict.  c.  47,  b.  2d.^J.  G.  P, 
160,  24  L.  T.  390, 
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ander  the  provisions  of  the  statute  6  &  7  Will.  IV.  c.  32,  in  which  Copland 
he  held  one  and  a  half  shares.  Each  share  obliges  the  holder  to  bartlbtt. 
the  payment  of  10«.  per  calendar  month. 

More  than  six  months  previous  to  the  Slst  of  July,  1848,  the  ^  ^^  3 
voter  became  the  purchaser  in  fee-simple  of  a  cottage  and  garden, 
valued  at  8L  per  annum,  formerly  part  of  Lion  Field,  in  the  parish 
of  Springfield;  and  he  resides  in  the  said  parish.  The  society 
advanced  the  purchase-money,  G51. ;  and  the  voter  mortgaged  the 
said  cottage  and  garden  to  the  society,  to  secure  the  payments 
becoming  due  upon  his  shares,  viz.,  158.  per  month  during  the 
existence  of  the  society :  and,  by  virtue  of  the  said  mortgage  deed, 
the  society  are  entitled,  upon  failure  of  payment  by  the  voter,  for 
three  successive  months,  of  the  amount  due  upon  his  shares, 
to  enter  upon  and  retain  possession  of  the  premises  till  the  arrears 
are  paid  ;  but,  until  such  default,  the  voter  is  to  enjoy  the  property. 
The  voter  has  never  been  a  defaulter  in  making  his  payments. 

The  voter  is  entitled  to  redeem  the  said  premises  from  the  said 
mortgage,  by  payment  of  the  whole  sum  which  the  monthly  pay- 
ments upon  his  shares  will  amount  to,  up  to  the  time  when  the  society 
shall  be  dissolved,  without  any  other  payment  of  principal ;  but 
nothing  is  stated  as  to  the  period  during  which  the  society  is  to  exist. 

The  funds  of  the  society  arise  out  of  the  monthly  payments  of  the 
members ;  and  the  funds  are  held  for  the  benefit  of  the  members,  in 
proportion  to  the  number  of  their  shares. 

The  present  value  of  each  share  is  87L  15«.  9d. :  but  there  was 
no  proof  what  is  the  whole  amount  of  the  funds  of  the  society, 
or  how  much  of  the  funds  is  invested  in  mortgages  of  the  property 
of  the  members,  or  how  the  rest  of  the  funds  are  invested,  or  what  is 
the  number  of  shares,  or  the  number  of  the  members  of  the  society. 

On  the  part  of  the  respondent,  it  was  contended,  that  the  arrange- 
ment between  the  voter  and  the  building  society  is  in  substance 
and  efifect  a  mortgage,  whereby  *the  amount  advanced,  and  interest,       [  20  1 
were  secured,  and  made  payable  by  monthly  instalments. 

On  the  part  of  the  appellant,  it  was  contended,  that,  inasmuch 
as  the  payments  on  the  shares  constituting  the  funds  of  the  society, 
are  held  for  the  benefit  of  the  members,  the  annual  value  of  the 
voter's  property  is  not  diminished  by  the  payments  with  which  it 
is  charged.  It  was  also  contended  that  no  interest  was  payable 
on  the  loan,  and  that  the  society  had  no  claim  on  the  rents,  until 
the  voter  had  made  three  successive  defaults  in  his  payments,  and 
that  there  was  therefore  no  disqualifying  charge. 

17—2 
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CopLAKD  The  Bevising  Barrister  was  of  opinion  that  the  annual  value  of 
bartlbtt.  ^^©  voter's  property,  viz.,  81.  per  annum,  was  reduced  by  the  charge 
of  15«.  per  month  below  the  amount  of  40^.  per  annum ;  and  he 
erased  his  name  from  the  list  of  voters. 

If  the  Court  should  be  of  opinion  that  the  voter  had  a  freehold 
interest  in  the  cottage  and  land,  amounting  to  iOs,  per  annum,  his 
name  is  to  be  restored ;  otherwise,  it  is  to  remain  erased  from  the  list. 

The  cases  of  four  other  persons,  whose  names  were  erased  from 
the  list  of  voters  for  the  parishes  of  Springfield  and  Chelmsford 
respectively,  upon  the  same  ground  of  objection,  were  consolidated 
with  the  principal  case. 

Byles,  Serjt.,  for  the  appellant : 

Assuming  this  to  be  an  ordinary  mortgage,  as  it  is  treated  in  the 
case,  and  which  is  the  most  unfavourable  view  for  the  appellant,  he 
is  clearly  entitled  to  be  registered,  under  the  6  &  7  Vict.  c.  18,  s.  74, 
which,  reciting  that,  by  the  2  Will.  IV.  c.  45,  s.  23,  it  is  enacted, 
''  that  no  person  shall  be  allowed  to  have  any  vote  in  the  election 
of  a  knight  or  knights  of  the  shire,  for  or  by  reason  of  any  trust 
estate  or  mortgage,  unless  such  trustee  or  mortgagee  be  in  actual 
[  *2i  ]  possession  or  receipt  of  the  rents  and  profits  of  the  *same  estate, 
but  that  the  mortgagor  or  cestui  que  trust  in  possession  shall  and 
may  vote  for  the  same,  notwithstanding  such  mortgage  or  trust,*' 
and  by  s.  26,  **  that  no  person  shall  be  registered  in  any  year  in 
respect  of  his  estate  or  interest  in  any  lands  or  tenements  as  free- 
holder, copyholder,  customary  tenant,  or  tenant  in  ancient  demesne, 
unless  he  shall  be  in  actual  possession  or  in  receipt  of  the  rents 
and  profits  thereof  to  his  own  use  for  six  calendar  months  at  least 
previous  to  the  last  day  of  July  in  such  year,"  and  reciting  that 
''  doubts  have  arisen  as  to  the  true  intent  and  meaning  of  the  said 
first-mentioned  enactment,  in  certain  cases,"  declares  and  enacts 
''  that  no  mortgagee  of  any  lands  or  tenements  shall  have  any  vote 
in  the  election  of  a  knight  or  knights  of  the  shire,  or  in  the  election 
of  a  member  or  members  to  serve  in  any  future  Parliament  for  any 
city  or  borough  in  which  freeholders  now  have  a  right  to  vote,  for 
or  by  reason  of  any  mortgage  estate  therein,  unless  he  be  in  the 
actual  possession  or  receipt  of  the  rents  and  profits  thereof,  but  that 
the  mortgagor  in  actual  possession,  or  in  receipt  of  the  rents  and 
profits  thereof,  shall  and  may  vote  for  the  same,  notwithstanding 
such  mortgage,"  &c.  The  8rd  section  of  the  Benefit  Building 
Societies  Act,  6  &  7  Will.  IV.  c.  82,  enacts  "  that  it  shall  and  may 
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be  lawful  to  and  for  any  such  society,  in  and  by  the  rules  thereof,      Copland 
to  describe  the  form  or  forms  of  conveyance,  mortgage,  transfer,    baetlbtt. 
agreement,  bond,  or  other  instrument  which  may  be  necessary  for 
carrying  the  purposes  of  the  said  society  into  execution  ;  and  which 
shall  be  specified  and  set  forth  in  a  schedule  to  be  annexed  to  the 
rules  of  such  society,  and  duly  certified  and  deposited  as  hereinafter 
provided."     The  case  does  not  set  out  the  rules  of  the  society :  but 
it  appears  that  the  claimant  is  a  member,  and  the  holder  of  a  share 
and  a  half,  and  that  he  is  bound  to  pay  in  respect  thereof  15a.  per 
month,  or  91.  per  annum ;  and,  *further,  that  the  trustees  of  the       [  *22  ] 
society  have  no  right  to  enter  and  take  the  profits,  unless  he  has 
made  default  in  his  monthly  payments  for  the  period  of  three  months. 
The  monthly  payments,  therefore,  do  not  constitute  a  present  charge 
upon  the  property. 

(Wilde,  Ch.  J. :  It  is  a  present  charge,  with  a  postponed 
remedy, — a  power  of  entry  in  a  future  given  event.  The  question 
is,  whether  the  party  has  an  interest  to  the  value  of  40a.  per  annum.) 

The  claimant  clearly  has  an  interest  in  land  '*  to  the  value  of  40«. 
by  the  year  at  the  least  above  all  charges,''  within  the  8  Hen.  VI. 
c.  7.  In  estimating  the  value,  the  Court  cannot  have  regard  to 
the  mortgage. 

(Wilde,  Ch.  J. :  How  else  are  we  to  arrive  at  the  extent  of  the 
party's  interest  ? 

Maulb,  J. :  You  contend  that  a  man  who  has  a  fee-simple  to  the 
value  of  40«.,  defeasible  by  a  condition  subsequent,  or  a  base  fee, 
would  be  entitled  to  vote  under  the  8  Hen.  VI.  c.  7.) 

It  is  not  denied,  that,  if  the  monthly  payments  constitute  a  present 
charge,  the  right  to  vote  is  gone.  One  of  the  remedies  for  the 
recovery  of  a  rent-charge  under  the  Tithe  Commutation  Act,  6  &  7 
Will.  IV.  c.  71,  s.  82,  is,  by  taking  possession  of  the  land.  Suppose 
the  rent-charge  were  equal  to  the  value  of  the  fee-simple,  could  the 
owner's  interest  be  said  to  be  valueless  before  the  provisions  of  the 
statute  had  been  enforced  against  him  ?    Clearly  not. 

Badeley,  for  the  respondent : 
The  decision  of   the  Revising  Barrister  is  correct.     That   the 
instrument  referred  to  in  the  case  is  a  mortgage,  cannot  now  be 
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Copland  questioned :  it  is  so  found  by  the  Revising  Barrister.  A  similar 
Babtlbtt.  d^^d  was  BO  treated  by  Wioram,  V.-C.  in  Mosley  v.  Baker  {i).  And 
it  must  be  assumed  that  it  is  a  mortgage  in  the  ordinary  form. 
[  •23  ]  The  6  &  7  Will.  IV.  c.  82,  s.  3,  only  contemplates  *ordinary  mort- 
gages. This  is  shown  by  s.  5,  which  provides  a  mode  of  re-vesting 
the  estate  in  the  mortgagor,  without  re-conveyance,  where  the  sum 
intended  to  be  secured  has  been  paid  ofif.  The  charge  upon  this 
property,  tlierefore,  is  not  a  mere  future  and  contingent  charge, 
but  a  present  burthen. 

(WiLDB,  Ch.  J. :  How  was  the  right  to  vote  formerly  dealt  with, 
where  the  property  in  respect  of  which  the  vote  was  claimed  was 
charged  up  to  the  full  value  ?  My  impression  is,  that  the  vote  was 
never  allowed.)^ 

It  was  not.  In  the  Bedfordshire  case  (2),  a  voter  was  objected  to, 
as  having  a  freehold  of  9/.  a  year  value,  charged  with  a  mortgage  for 
220^.,  the  interest  of  which  sum  reduced  the  annual  produce  of  the 
estate  below  40a.  The  Committee  resolved,  "  that  the  interest  upon 
a  mortgage,  the  mortgagor  still  being  in  possession,  is  such  a  charge 
upon  the  estate  within  the  meaning  of  the  statutes,  as  to  affect  the 
rights  of  the  voter."  And,  upon  the  counsel  for  the  sitting  member 
proposing  to  oflfer  evidence  of  the  voter's  ability  to  pay  the  interest 
of  the  mortgage  from  his  personal  estate,  so  as  to  leave  him  a  clear 
annual  income  of  40«.  from  the  estate  for  which  he  voted,  after 
paying  the  interest, — the  Committee  said  that  they  had  considered 
the  mortgage  as  a  specific  charge  on  the  real  estate  itself,  according 
to  the  decision  in  the  case  of  Wetherell  v.  HaU  (3) :  and  they  passed 
the  following  additional  resolution,  viz.,  **  That  the  interest  of  a 
mortgage  (which  is  charged  upon  the  estate  in  right  of  which  a 
voter  voted),  being  established  by  evidence,  so  as  to  reduce  the 
value  of  the  estate  to  less  than  40«.  per  annum,  does  invalidate  the 
vote ;  and  that  such  evidence  is  conclusive,  notwithstanding  any 
t  *24  ]  other  property  possessed  by  the  voter  "  (4).  *In  the  Bu^rkiugkamshire 
case  (6),  the  circumstances  of  which  were  precisely  like  those  of 

(1)  17  L.  J.  Ch.  257  [affirmed  1  Hall  conclusion ;  having  resolved,  **  That 
&  Tw.  301,  18  L.  J.  Ch.  457].  the  mortgagor  in  possession  of  lands 

(2)  2  Luders,  381 ;  Stringer's  case,  of  the  value  of  40«.  a  year,  and  the 
16.  450,  467  ;  Hey  wood's  County  devisee  in  possession  of  lands  of  the 
Elections,  146.  value  of  40«.  a  year,  devised  subject  to 

(3)  Heywood's  County  Elections,  the  payment  of  debts  and  legacies,  are 
146.  entitled  to  vote." 

(4)  In  the  Crickhde  case,  2  Ijuders,  (5)  2  Luders,  471 ;  Heywood'e 
470,  the  Committee  came  to  a  contrary  County  Elections,  147. 
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Stringer's  case  (i),  the  Committee  resolved  "  that  a  mortgage  is  such  Copland 
a  charge  on  land  as  may  reduce  the  value  of  the  freehold  below  babtlbtt. 
what  may  entitle  a  person  to  give  his  vote  for  a  knight  of  the  shire," 
And,  in  the  Middlesex  case  (2),  the  Committee  resolved  *'  that  a 
inortgage  on  a  freehold  shall  be  considered  to  invalidate  the  vote,  if 
the  interest  paid  by  the  voter  reduces  the  value  of  such  freehold 
below  408.  per  annum."  Wetherell  v.  HaU  was  an  action  on  the 
game  laws,  tried  at  the  Summer  Assizes,  1782,  at  Durham,  before 
Eyre,  B.,  when  a  verdict  was  found  for  the  plaintiff,  for  a  penalty 
of  5L  on  a  count  for  keeping  a  gun  to  kill  game,  subject  to  a  special 
case.  The  special  case  was  argued  in  the  Court  of  King's  Bench, 
in  Michaelmas  Term,  23  Geo.  III.,  and  judgment  given  for  the 
plaintiff.  Two  questions  arose, — one,  whether  the  defendant  had  a 
sufficient  interest  in  the  estate,  to  give  him  a  qualification, — the 
other,  whether  it  was  of  sufficient  value.  By  the  22  &  23  Car.  IL 
c.  25,  s.  3,  one  of  the  qualifications  is,  that  a  person  shall  have 
*^  lands  and  tenements,  or  some  other  estate  of  inheritance,  in  his 
own  or  his  wife's  right,  of  the  clear  yearly  value  of  lOOZ.  per  annum." 
The  defendant  was  possessed  of  copyhold  lands  of  the  yearly  value 
of  lOSl.y  part  of  which,  of  the  value  of  HI.  per  annum,  was  mort- 
gaged for  400i. :  it  had  been  surrendered  to  the  mortgagee,  who 
had  been  admitted.  The  interest  had  been  regularly  paid,  and  the 
mortgagee  had  *not  entered  :  after  deducting  the  interest  reserved  [  *26  ] 
on  the  mortgage,  the  defendant  had  not  lOOZ.  per  annum  left  to  his 
own  use.  The  Coubt  determined  in  favour  of  the  defendant  on  the 
first  point ;  but  judgment  was  given  against  him  upon  the  second. 
Lord  Mansfield  said :  "  The  mortgagor  is  owner  of  the  land,  and 
the  mortgagee  has  a  charge  upon  it,  and  whoever  it  comes  to  is  his 
debtor.  If  a  man  has  a  sufficient  estate,  after  paying  the  interest, 
he  is  qualified.  It  is  a  charge,  and  goes  with  it  as  much  as  a 
judgment  or  a  statute:  it  is  very  clear  ;  there  can  be  no  doubt  of 
this."  BuLLBR,  J.,  also,  in  giving  his  opinion,  said :  **  The  only 
question  is,  whether  the  words  '  clear  of  all  charges,'  mean  clear 
value  to  the  person  in  possession : "  and  he  expressed  himself 
strongly  in  the  affirmative.  The  statute  28  Geo.  III.  c.  86,  s.  6, 
required  a  county  voter  to  make,  at  the  time  of  voting,  a  declaration, 
amongst  other  things,  that  he  has  **  an  estate  of  the  clear  yearly 
value  of  40«.,  over  and  above  the  interest  of  any  money  secured  by 
mortgage  upon  the  said  estate,  and  also  over  and  above  all  rents 

(1)  Supra^  Beaumont;  Heywood's  County  Eleo- 

(2)  2  Peckwell,  103,  case  of  John      tions,  147. 
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CopLAHD  and  outgoings  payable  out  of  or  in  respect  of  the  said  estate,  other 
Baetlktt.  than  Parliamentary,  public,  or  parochial  taxes : "  and  a  penalty  of 
20i.  is  (by  s.  9)  imposed  upon  any  person  whp  shall  cause  his 
name  to  be  inroUed  in  the  register  of  voters, — if  his  estate  shall  not 
be  at  the  time  "  of  the  clear  yeirly  value  of  40«.,  over  and  above  the 
interest  of  any  money  secured  by  mortgage  upon  the  said  estate, 
and  also  over  and  above  all  rents  and  outgoings  payable  out  of  or 
in  respect  of  the  said  estate,  other  than  Parliamentary,  public,  or 
parochial  taxes." 

(Maulb,  J. :  That  is  declaratory  only.) 

The  6  &  7  Yict.  c.  18,  s.  74,  makes  no  difference  in  the  law  :  it  is 
little  more  than  a  re-enactment  of  the  7  &  8  Will.  III.  c.  25,  s.  7. 

ByleSf  Serjt.,  in  reply : 

The  monthly  payments  here  do  not  constitute  a  charge  upon  the 
[  *26  ]  land,  so  as  to  *  reduce  its  value  in  the  way  suggested.  It  is  no 
present  charge :  it  is  a  possible  future  charge,  the  commencement 
of  which  is  contingent  on  the  voter's  making  default  in  the  monthly 
subscriptions  he  has  agreed  to  pay.  Interest  upon  a  mortgage  is 
a  certain  charge  that  is  growing  de  die  in  diem.  The  statute 
28  Geo.  III.  c.  86,  speaks  only  of  interest.  But,  assuming  that  the 
monthly  payments  may  be  taken  in  reduction  of  the  value  of  the 
voter's  estate,  it  appears,  that,  as  a  member  of  the  society,  he  is 
entitled  to  a  share  of  profits.  Consequently,  as  it  does  not  appear 
how  much  of  the  ISs.  per  month  would  be  a  charge  upon  the 
property,  it  cannot  be  said  that  the  voter's  interest  in  the  land  is  of 
less  value  than  408,  per  annum. 

(Maulb,  J. :  There  is  nothing  in  that  point.) 

Wilde,  Ch.  J. : 

It  seems  to  me  that,  in  this  case,  the  Revising  Barrister  has 
come  to  a  right  conclusion.  From  the  facts  he  has  stated,  he  has 
drawn  a  certain  conclusion  of  law,  which  we  are  now  called  upon 
to  review.  The  question  is,  whether,  on  the  day  of  registration, 
the  claimant  presented  himself  before  the  proper  tribunal  in  a  con- 
dition to  be  entitled  to  be  registered  as  a  voter.  To  make  out  that, 
it  was  incumbent  on  him  to  show  that  he  possessed  an  interest  in 
land  to  the  value  of  40^.  by  the  year  at  the  least  beyond  all  charges. 
It  appears  that  he  is  possessed  of  a  freehold  cottage  and  garden  of 
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the  annual  value  of  82.,  subject  to  a  monthly  payment  of  IS^.,  in  Copland 
respect  of  a  mortgage  granted  to  a  benefit  building  society.  It  is  babtlbtt. 
said  that  the  instrument  by  which  these  monthly  payments  are 
secured,  is  not  an  ordinary  mortgage  deed.  A  mortgage,  in  popular 
language,  means  an  instrument  in  a  given  form,  by  which  the  land 
is  charged  with  a  sum  of  money  payable  at  a  stated  time  or  times. 
When  the  Legislature  uses  the  term  **  mortgage,"  in  an  Act  of  [  *27  ] 
^Parliament,  it  must  be  taken  to  have  used  it  in  its  ordinary  and 
popular  sense.  And  it  appears  from  the  case  of  Mosley  v.  Baker,  that 
securities  given  under  the  provisions  of  the  Building  Societies  Act, 
6  &  7  Will.  IV.  c.  32,  are  dealt  with  by  the  Court  of  Chancery  in  all 
respects  like  ordinary  mortgages.  The  question,  then,  is,  whether 
the  appellant  is  possessed  of  a  freehold  interest  in  land,  to  the 
value  of  40«.  by  the  year  at  the  least,  above  all  charges,  within  the 
meaning  of  the  statute  8  Hen.  YI.  c.  7.  That  statute  has,  upon 
various  occasions,  received  the  construction  of  a  competent  tribunal. 
The  word  "  charges  "  has  for  a  very  considerable  period  been 
understood  to  mean  and  include  interest  payable  in  respect  of  a 
mortgage.  If  a  man  receives  40a.  with  one  hand,  and  with  the 
other  has  to  pay  80a.  as  a  charge  upon  the  land,  can  he  be  said  to 
possess  an  interest  in  land  to  the  value  of  40«.  beyond  all  charges  ? 
The  payment  in  such  case  would  clearly  be  a  charge  upon  his 
estate,  in  the  sense  of  so  diminishing  the  amount  of  his  interest 
therein,  as  to  remove  him  from  the  position  of  one  whom  the 
Legislature  has  thought  fit  to  intrust  with  the  privilege  of  voting. 
The  statute  28  Geo.  III.  c.  86  did  not  profess  to  vary  the  right  of 
voting,  but  only  to  assist  in  carrying  out  the  provisions  of  the 
8  Hen.  VI.  c.  7,  by  compelling  a  party  who  claimed  to  vote  in  the 
election  of  a  knight  of  the  shire,  to  make  a  declaration  that  he  had 
"  an  estate  of  the  clear  yearly  value  of  40«.,  over  and  above  the 
interest  of  any  money  secured  by  mortgage  upon  the  said  estate," 
&c., — giving  a  more  distinct  definition  of  the  word  "  charges  "  in 
the  statute  of  8  Hen.  VI.  c.  7.  After  that  statute,  it  must  be  taken 
that  the  Legislature  was  fully  apprised  of  the  nature  of  the  interest 
that  was  requisite  to  enable  a  party  to  vote  for  a  county.  Before 
the  Eeform  Act,  2  Will.  IV.  c.  45,  then,  the  right  of  voting  in  the 
election  of  a  county  member  was  confined  to  persons  having  an 
interest  in  *land  to  the  value  of  40a.  by  the  year  at  the  least,  [  •28  ] 
beyond  all  charges.  That  being  so,  it  appears  to  me  that  the 
appellant  in  this  case  was  not  possessed  of  a  freehold  interest  in 
land  yielding  him  40a.  per  annum,  clear  of  all  charges,  for  the 
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Copland  requisite  period  prior  to  the  day  of  registration.  It  is  argued,  that, 
Babtlbtt.  assuming  the  monthly  payments  here  to  constitute  a  "  charge  " 
upon  the  estate,  still  the  74th  section  of  the  6  &  7  Yict.  c.  18  gives 
to  a  mortgagor  in  possession  of  the  rents  and  profits  the  right  to 
vote.  That  clause,  however,  did  not  contemplate  giving  to  a  free- 
holder, whose  estate  is  burthened  with  a  mortgage,  any  new  or 
additional  right ;  but  merely  to  free  him  from  any  technical  diffi- 
culty as  to  the  quality  of  his  estate,  to  prevent  the  mere  circumstance 
of  the  land  being  held  by  him  subject  to  a  mortgage,  operating  to 
deprive  him  of  a  right  to  vote.  As  mortgagor  in  possession,  he  is 
enabled  to  vote,  provided  he  retains  a  sufficient  amount  of  pecuniary 
interest  in  the  land  to  give  him  such  qualification  as  the  law 
requires.  Looking  at  the  whole  object  and  intent  of  the  Legislature 
in  the  several  enactments,  it  seems  to  me  to  be  quite  clear  that  a 
mortgagor  whose  interest  is  by  the  accruing  payments  reduced 
below  iOs.  per  annum,  is  not  entitled  to  vote. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  The  74th  section  of  the  6  &  7  Vict 
c.  18  does  not  in  any  degree  afifect  the  question  of  the  value  of  the 
interest  a  party  must  have  to  entitle  him  to  vote.  The  monthly 
payments  here  were  clearly  a  charge  upon  the  estate,  in  the  sense 
mentioned  in  the  statutes  8  Hen.  YI.  c.  7  and  28  Geo.  IIL  c.  36, 
and  therefore  I  think  the  appellant  was  not  ^  entitled  to  be 
registered. 

Maule,  J. : 

I  also  think  the  appellant  in  this  case  was  not  entitled  to  vote. 
[  '29  ]  The  7  &  8  Will.  III.  c.  25,  s.  7,  *and  6  i&  7  Vict.  c.  18,  s.  74,  which 
give  the  right  of  voting  to  the  mortgagor  in  possession,  apply  to  the 
case  of  two  persons  claiming  the  right  in  respect  of  the  same 
property,  the  one  having  a  freehold,  the  other  an  equitable  interest 
only.  They  were  not  designed  in  any  degree  to  afifect  the  question 
of  the  value  of  the  interest:  that  was  already  settled  by  the 
8  Hen.  VI.  c.  7,  and  the  6th  section  of  the  28  Geo.  III.  c.  86,  which 
defines  the  meaning  of  the  word  ''charges"  in  the  former  Act. 
The  mortgagor  who  is  in  possession  of  the  estate,  or  in  the  receipt 
of  the  rents  and  profits,  is  entitled  to  vote,  provided  he  retains  a 
sufficient  amount  of  interest  to  constitute  a  qualification  under  the 
8  Hen.  VI.  c.  7.  I  therefore  thinks  that,  as  the  payment  of  sums 
amounting  in  the  aggregate  to  91.  a  year  was  to  be  made  by  the 
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claimant  as  a  charge  upon  the  land,  that  sum  ought  to  be  deducted, 
in  estimating  the  yearly  value  of  his  freehold.  And  the  value  being 
thereby  reduced  below  408.  per  annum,  the  claimant  clearly  is  not 
entitled  to  vote. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  There  is  some  difficulty  in  under- 
standing how  the  interest  payable  in  respect  of  a  mortgage  could 
properly  be  a  "charge"  within  the  meaning  of  the  statute 
8  Hen.  YI.  c.  7.  But  the  Legislature  having  in  the  28  Geo.  III. 
c.  86  so  declared,  I  think  it  is  impossible  to  escape  from  the  con- 
clusion that  the  sums  payable  from  the  claimant  to  entitle  him  to 
retain  the  possession  of  the  estate,  is  a  charge  thereon  within  the 
former  statute.  It  therefore  follows  that  the  claimant  is  not  a 
person  having  an  estate  of  the  clear  yearly  value  of  408.  above  all 
charges,  and  that  his  vote  was  properly  rejected. 

Decision  affirmed,  without  costs* 


Copland 

V, 

Bartlbtt. 


MASHITER  V.  DUNN. 

(6  C.  B.  30—37  ;  S.  C.  18  L.  J.  C.  P.  13 ;  13  Jur.  194  ;  2  Lutw.  Reg.  Cas.  112.) 

A  freeman  who  has  within  the  year  been  excused  from  paying  a  poor- 
rate,  under  the  Poor  Belief  Act,  1814  (54  Qeo.  III.  c.  170),  s.  11,  upon 
proof  before  the  justices  of  inability  through  poverty  to  pay  such  i*ate,— is 
not  disqualified  from  being  registered,  as  haying  **  received  parochial 
relief,"  within  the  Representation  of  the  People  Act,  1832  (2  Will.  IV. 
c  4d),  8.  36. 

Thomas  Bulfield,  of  Nelson  Street,  Lancaster,  was  duly  objected 
to,  as  not  being  entitled  to  have  his  name  retained  upon  the  list  of 
freemen,  entitled  to  vote  in  the  election  of  members  to  serve  in 
Parliament  for  the  said  borough. 

The  Revising  Barrister  retained  the  name  of  the  said  Thomas 
Bulfield  upon  the  said  list,  subject  to  the  opinion  of  the  Court  of 
Common  Pleas  npon  the  iollowing  case,  the  cases  of  forty-three 
other  persons,  the  validity  of  the  objections  to  whose  rights  to  be 
npon  the  same  list  depended  upon  the  same  state  of  facts  and  the 
same  points  of  law,  being  consolidated  with  the  principal  case.  The 
facts  were  as  follows : 

Thomas  Bulfield  was  the  occupier  of  a  house  situate  within  the 
township  and  borough  of  Lancaster.  He  was  duly  rated  to  the  poor 
in  respect  thereof,  by  a  rate  made  in  September,  1847,  in  the  sum 
of  12f.    This  rate  was  never  paid  by  the  said  Thomas  Bulfield. 


1848. 
Nov.  16. 

Borough  of 
Lancaster, 

[30] 
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Hashitbb    And,  on  the  21st  of  March,  18  i8,  the  said  Thomas  Bulfield,  by 
Ddkm.       consent  of  the  overseers,  was  duly  excused,  by  the  competent 
justices,  from  the  payment  of  the  said  rate,  on  account  of  his 
poverty. 

It  was  argued,  before  the  Revising  Barrister,  that,  under  the 
circumstances,  the  said  Thomas  Bulfield  was  not  entitled  to  be 
registered,  because  he  had,  within  the  meaning  of  the  S6th  section 
of  the  2  Will.  IV.  c.  45,  within  twelve  calendar  months  next  previous 
[  •31  ]  to  the  *81st  of  July  last,  received  parochial  relief,  or  other  alms  which 
by  the  law  of  Parliament  now  disqualify  from  voting  in  the  election 
of  members  to  serve  in  ParUament. 

The  Revising  Barrister  decided,  that,  under  the  circumstances, 
the  said  Thomas  Bulfield  had  not  within  twelve  calendar  months 
previous  to  the  last  day  of  July  in  this  year,  received  parochial 
relief,  or  other  alms  which  by  the  law  of  Parliament  now  disqualify 
from  voting  in  the  election  of  members  to  serve  in  Parliament 

If  the  Court  of  Common  Pleas  shall  be  of  opinion  that  Thomas 
Bulfield  had,  under  the  circumstances,  received  parochial  relief,  or 
other  alms  which  by  the  law  of  Parliament  now  disqualify  from 
voting  in  the  election  of  members  to  serve  in  Parliament,  then  the 
names  of  the  said  Thomas  Bulfield  and  of  all  the  parties  included 
in  the  consolidated  appeal,  are  to  be  struck  out  of  the  list  of  freemen 
entitled  to  vote  for  the  borough  of  Lancaster. 

If  the  Court  of  Common  Pleas  shall  decide,  that,  under  the 
circumstances,  the  said  Thomas  Bulfield  had  not  received  parochial 
relief,  or  other  alms  which  by  the  law  of  Parliament  now  disqualify 
from  voting  in  the  election  of  members  to  serve  in  Parliament,  then 
the  names  of  the  said  Thomas  Bulfield  and  of  all  the  otlier  parties 
included  in  the  said  consolidated  appeal,  are  to  be  retained  in  the 
list  of  freemen  entitled  to  vote  for  the  borough  of  Lancaster. 

Byles,  Serjt.,  for  the  appellant: 

The  question  in  this  case  is,  whether  a  statutable  relief  from  rat«8 
is  to  be  considered  as  ''parochial  relief,"  within  the  86th  section  of 
[  82  ]  the  2  Will.  IV.  c.  45.  *  *  It  is  submitted  that  the  discharge  of 
a  debt  like  this  out  of  the  parochial  fund,  is  in  substance  a  receipt 
of  parochial  relief  within  that  section.  When  the  rate  in  question 
was  made,  a  debt  to  the  extent  of  12a.  became  due  from  the  voter 
to  the  parish.  The  exercise  by  the  justices  of  the  power  given  to 
them  by  the  statute  51  Geo.  III.  c.  170,  s.  11,  to  excuse  him 
from  payment  of  that  debt,  places  the  voter  in  precisely  the  same 
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Bitoation  as  if  he  had  paid  the  amoant,  and  had  it  given  back  to     mabbiter 
him.     That  the  liability  to  pay  a  sum  assessed  as  a  poor-rate  is  a        dukk. 
debt  due  to  the  parish,  is  clear,  though  no  action,  it  seems,  ^ill  lie 
for  it, — the  statute  48  Eliz.  c.  3,  s.  11,  giving  a  more  speedy  and 
efficient  remedy,  viz.  by  distress.     *     *     The  case  of  a  sick  pauper        [  ^4  ] 
being  attended  by  the  parish  apothecary,  at  his  own  request,  does 
not  very  precisely  apply,  inasmuch  as  there  there  is  no  original 
liability :  and  yet,  in  the  Colchester  case  (i),  this  was  held  to  be  a 
disqualification  (2). 

Kinglake,  Serjt.,  for  the  respondent : 

Old  as  is  the  disqualification  arising  from  the  receipt  of  parochial 
relief  or  other  eleemosynary  assistance,  there  is  but  one  instance 
apon  record  of  an  attempt  to  introduce  a  constructive  parochial 
relief  like  this, — a  mere  inability  to  contribute  to  a  fund  to  be 
doled  out  to  such  poor  inhabitants  of  the  parish  as  are  incapable  of 
maintaining  themselves.  The  right  of  a  freeman  to  be  registered 
is  quite  independent  of  the  fact  of  his  being  rated.  Prior  *to  the  [  *^^  1 
54  Geo.  in.  e.  170,  neither  the  parish  officers  nor  any  other  person 
had  any  power  to  exonerate  from  the  payment  of  the  poor-rate  an 
inhabitant  once  assessed.  The  11th  section  of  that  Act  authorises 
two  justices  to  excuse  a  party  who  satisfies  them  of  his  inability, 
through  poverty,  to  pay  the  rate,  and  to  strike  out  his  name 
therefrom.  Being  thus  excused,  and  his  name  removed  from  the 
rate,  the  party  is  in  the  same  position  as  if  he  had  never  been  on  it. 
In  the  Colchester  case  (3),  in  1789,  the  Committee  directed  the 
counsel  to  speak  to  the  following  question:  "Whether  a  person 
who  has  been  rated,  and  excused  paying  the  rates,  upon  his  own 
application,  is  disqualified  from  voting  for  a  member  of  Parliament 
for  the  borough  of  Colchester.*'  After  argument,  the  Committee 
resolved  in  the  negative.  It  was  then  proposed  to  call  evidence  to 
prove  that  one  James  Leaper,  who  had  tendered  his  vote  for 
Mr.  Tiemey,  and  whose  rates  had  been  returned  to  him,  had  made 
an  application  to  the  parish  officers,  stating,  that,  unless  his  rates 
were  returned  to  him,  he  should  be  obliged  to  apply  to  the  parish 
for  relief,  having  a  sick  child,  whom  he  should  not  then  be  able  to 
support.    The  Committee  resolved  that  this  case  came  within  the 

(I>  I  Peck.  508.  Peck.  5-18,  where  the    contrary    was 

(2)  But  see  the   Cricklade  case,  2  held. 

Laden,     365;      Cirencester    case,  2  (3)  1  Peck.  507. 

Fnwer,  453;    and  ddchesttr  case,  1 
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Mabhitkb  former  resolation,  and  that  the  evidence  should  not  be  received ; 
Ddhn.  ^^^  ^^6  ^0^  ^^B  determined  to  be  good.  As  far  as  it  goes,  that  is 
a  clear  and  decisive  authority.  The  remission  of  a  rate  clearly 
would  not  make  the  party  removable.  To  bring  him  within  the 
words  of  the  36th  section  of  the  2  Will.  IV.  c.  45,  the  voter  must 
have  actually  received  parochial  relief. 

(Maule,  J. :  There  can  be  no  doubt,  upon  the  words  of  the  36th 

section,  that  this  person  did  not  receive  parochial  relief,  by  simply 

[  *36  ]       being  excused  from  contributing  to  the  rate  *in  question,  any  more 

than  I  could  be  said  to  receive  relief  from  a  beggar,  by  declining  to 

give  him  relief.) 

Byles,  Serjt.,  in  reply: 

Where  the  powers  of  the  54  Geo.  HI.  c.  170,  s.  11,  are  called  into 
action,  and  a  party  is  discharged  from  contributing  to  a  rate,  he  is 
for  that  year  disqualified  from  voting.  The  Colchester  case  occurred 
long  before  the  passing  of  that  statute. 

(Maule,  J. :  In  order  to  entitle  himself  to  call  upon  the  justices 
to  exercise  the  jurisdiction  conferred  upon  them  by  that  statute,  is 
the  party  bound  to  show  that  he  comes  within  the  description  of 
persons  that  are  entitled  to  parochial  relief  ?) 

It  may  be  conceded  that  the  argument  cannot  be  carried  quite  so 
far  as  that. 

(Maule,  J. :  It  is  quite  clear  that  mere  inability  'to  contribute  to 
a  rate,  gives  no  claim  to  parochial  relief.  For  any  thing  that 
appears,  this  person  might  be  one  whom  the  overseers  would  be 
bound  to  refuse  to  relieve.) 

The  statement  in  the  case  is,  that  Bulfield,  "  by  consent  of  the 
overseers,  was  duly  excused  by  the  competent  justices  from  the 
payment  of  the  said  rate,  on  account  of  his  poverty." 

(Maule,  J. :  It  is  impossible  to  say  that  that  is  a  case  within  the 
54  Geo.  III.  c.  170.) 

COLTMAN,  J.  : 

Primd  facie,  the  party  is  entitled  to  be  registered,  unless  there  is 
something  in  the  case  that  amounts  to  a  disqualification.     The 
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barthen  of  showing  the  disqaalification  rests  upon  those  who  seek 
to  deprive  him  of  that  primd  facie  right.  The  section  relied  upon 
is  the  86th  of  the  2  Will.  IV.  c.  45,  which  enacts  "  that  no  person 
shall  be  entitled  to  be  registered  in  any  year  as  a  voter  in  the 
election  of  a  member  or  members  to  serve  in  any  future  Parliament 
for  any  city  or  borough,  who  shall,  within  twelve  calendar  months 
next  previous  to  the  last  day  of  July  in  such  year,  have  received 
parochial  relief,  or  other  alms,  which  by  the  law  of  Parliament 
*now  disqualify  from  voting  in  the  election  of  members  to  serve  in 
Parliament."  These  words  of  disqualification  are  not  to  be  strained 
BO  as  to  narrow  the  franchise,  the  extension  of  which  is  to  be 
favoured  rather  than  otherwise.  I  do  not  think  that  the  facts 
bring  the  case  within  this  clause.  There  is,  in  my  opinion,  a 
substantial  difference  between  the  receipt  of  parochial  relief,  and 
the  being  excused,  by  reason  of  inability,  from  bearing  a  parochial 
barthen.  I  think  the  decision  of  the  Revising  Barrister  was 
right. 


Mashitkb 

r. 

Dunn. 


[*37] 


Maule,  J. : 

My  reason  for  coming  to  the  same  conclusion,  I  threw  out  in  the 
coarse  of  the  argument.  I  have  not  heard  any  answer  suggested, 
which  I  am  sure  I  should  have  done,  had  it  been  susceptible  of  an 
answer. 

V.  Williams,  J. : 

I  also  agree  that  the  facts  stated  here  do  not  show  a  receipt  of 
parochial  relief  within  the  meaning  of  the  2  Will.  IV.  c.  45,  s.  86. 

Decision  affirmed,  with  costs. 


POINTS  V.  ATTWOOD  (1). 

(6  C.  B.  38—50 ;  S.  C.  18  L.  J.  C.  P.  19 ;  13  Jur.  83 ;  2  Lutw.  Reg.  Cas.  117.) 

An  asflistant-oyerseer,  who  is  appointed,  in  general  terms,  under  the 
Poor  BeHef  Act,  1819  (69  Geo.  III.  c.  12),  s.  7  (2),  is  an  **  overseer  "  within 
the  Parliamentary  Voters  Hegistration  Act,  1843  (6  &  7  Yict.  c.  18),  s.  17 ;  and 
serrioe  of  a  notice  of  ohjection  upon  such  assistant-overseer,  is  a  good  service. 

The  mere  fact  of  the  notice  having  been  left  at  the  place  of  abode  of  the 
overseer  (or  assistant-overseer)  at  20  minutes  past  1 1  o'clock  at  night  on  the 
2dth  of  August^  is  not  enough  to  invalidate  the  service. 

GonfirmatioD  by  the  Poor  Law  Commissioners,  is  not  essential  to  the 


(1)  (^ted  by  Lord  Alvebstonb, 
Ch.  J.,  Bak^  V.  Wicks  [1904]  1  K  B. 
743,  748,  73  L.  J.  K.  B.  410,  90  L.  J. 


706. 

(2)  See  56  &  67  Vict.  c.  73,  s.  5.— 
J.  G.  P. 


1848. 
Nov,  17. 

Borough  of 
Hanoich, 

L88] 
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Poih'TS  validity  of  the  appointment  of  an  asedstant-OTerseer  under  the  Poor  Belief 

r.  Act.  1819,  B.  7. 

Attwood.  Where  there  is  no  express  limitation  of  the  duties  to  be  performed  by 

such  assistant-overseer,   he  must  be  taken  to  have  been  appointed  to 
perform  all  the  ordinary  duties  of  an  overseer. 

William  Points  objected  to  the  name  of  John  Attwood  being 
retained  upon  the  list  of  persons  entitled  to  vote  in  the  election  of 
members  to  serve  in  Parliament  for  the  borough  of  Harwich,  in 
respect  of  property  occupied  within  the  parish  of  Dovercourt. 

The  notice  of  objection  required  to  be  given  to  the  party  objected 
to,  was  duly  given  to  John  Attwood.  The  question  in  the  case  was, 
whether  the  notice  of  objection  required  to  be  given  to  "  the  over- 
seers of  the  parish  who  shall  have  made  out  the  list  in  which  the 
name  of  the  person  objected  to  shall  have  been  inserted,"  was  duly 
given,  under  the  6  &  7  Vict.  c.  18,  ss.  17,  101.  The  facts  were  as 
follows : 

Richard  Meadows  and  John  Sparrow  are  the  regularly  appointed 
overseers  of  the  poor  for  the  parish  of  Dovercourt,  for  the  year 
1848.  About  two  years  ago,  George  Cooper  was  appointed  by 
the  parishioners  assistant-overseer,  and  has  since  continued  to 
act  in  that  capacity,  assisting,  acting  for,  and  in  fact  discharging 
all  the  ordinary  duties  of,  the  overseers.  Cooper's  appoint* 
ment  has  not  been  confirmed  or  sanctioned  by  the  Poor  Law 
Commissioners. 
[  39  ]  Meadows  and  Sparrow  together  made  out  and  signed  the  list  of 

voters  and  the  list  of  persons  objected  to,  respectively,  as  the  over- 
seers of  the  parish.  Cooper  took  no  part  in  making  out,  and  did 
not  sign,  either  of  the  lists. 

The  notice  of  objection  required  to  be  given  to  the  overseers  of 
the  parish  who  shall  have  made  out  the  list  in  which  the  name  of 
the  person  objected  to  is  inserted,  was  left  at  the  place  of  abode  of 
George  Cooper,  at  20  minutes  past  11  o'clock  at  night,  on  the  25th 
of  August,  and  was  by  Cooper  delivered  to  Meadows  some  time 
after  the  25th  of  August. 

The  overseers  inserted  the  name  of  John  Attwood  in  the  list  of 
persons  objected  to. 

On  behalf  of  John  Attwood,  it  was  contended  that  notice  of  the 
objection  had  not  been  duly  given  to  the  overseers. 

For  the  objector,  it  was  insisted,  that  Cooper,  by  his  appointment 
as  assistant-overseer,  and  discharge  of  the  duties  of  the  overseers, 
was  an  overseer  of  the  parish  for  the  purpose  in  question,  by  virtue 
of  the  101st  section  of  the  6  &  7  Vict.  c.  18 ;  and  that  the  notice 
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might  be  given  to  an  overseer,  or  any  person  whose  duty  it  might       Points 
be,  as  overseer,  to  act  apon  the  notice ;  and  that  it,  in  fact,  was     attwood. 
adopted  and  acted  upon,  by  the  insertion  of  Attwood's  name  by  the 
overseers  in  the  list  of  persons  objected  to. 

The  Revising  Barrister  decided  that  notice  of  the  objection  had 
not  been  duly  given  to  the  overseers ;  and,  consequently,  the  name 
of  John  Attwood  was  retained  in  the  list  of  voters. 

The  case  of  Thomas  Fuller,  whose  name  was  retained  in  the 
same  list  under  the  like  circumstances,  was  consolidated  with  the 
principal  ease. 

If  the  Court  shall  be  of  opinion,  that,  in  the  above  cases, 
the  notices    of   objection    were    duly   given    to    the    *overseers,       [**^3 
the  names  of  John  Attwood  and  Thomas  Fuller  are  to  be  expunged 
from  the  list  of  voters,  if  the  Court  shall  think  fit ;  otherwise 
retained. 

Kinglake,  Serjt.,  for  the  appellant,  [referred  to  6  &  7  Vict.  c.  18, 
ss.  10, 13,  17,  18,  101,  and  continued]  : 

The  case  finds  that  the  notice  of  objection  was  served  upon  [  ^^  ] 
one  Cooper,  who  was  de  facto  assistant-overseer  of  the  parish, 
by  leaving  it  at  his  place  of  abode,  at  twenty  minutes  past 
eleven  o'clock  at  night  on  the  25th  of  August:  and  it  further 
finds  that  Cooper  delivered  the  notice,  some  time  after  the 
25ih  of  August,  to  one  of  the  overseers  who  made  out  the  list ; 
and  that  the  overseers  have  adopted  and  acted  upon  the  notice, 
by  inserting  Attwood's  name  in  the  *list  of  persons  objected  to.  [  **2  ] 
The  service  upon  the  assistant  overseer  was,  it  is  submitted, 
sufficient.     ♦     *    * 

ByUs,  Serjt.,  for  the  respondent :  [  **  ] 

The  decision  of  the  Bevising  Barrister  was  right.  The  notice  in 
question  *was  served  upon  an  improper  person,  and  in  an  improper  [  '^^  ] 
manner.  Cooper,  the  person  upon  whom  the  service  (if  any)  was 
effected,  was  not,  within  the  meaning  of  the  17th  section  of  the 
6  &  7  Vict.  c.  18,  "  one  of  the  overseers  who  made  out  the  list." 
The  case,  in  effect,  finds  that  Cooper  discharged  all  the  ordinary 
duties  of  the  overseers,  except  the  duty  of  making  out  and  signing 
these  lists.  That  part  of  the  judgment  in  Beenlen  v.  Hockin  which 
has  been  relied  on,  is  extra-judicial :  and,  even  if  it  were  not,  it  does 
not  touch  this  case. 

E.E. — VOL.  LXXVU.  1® 
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Points  (Maule,  J. :  There,  the  making  out  of  the  list  is  found  to  have 

attwood.     been  the  act  of  all  the  overseers.    Here,  that  is  negatived.) 

No  aid  can  be  derived  from  the  interpretation  clause,  s.  101,  unless 
the  party  was  duly  and  legally  appointed  assistant-overseer,  for 
the  purpose  of  performing  this  particular  duty,  amongst  others. 
Under  the  59  Geo.  III.  c.  12,  s.  7,  the  appointment  of  an  assistant- 
overseer  was  made  by  the  justices,  and  not,  as  stated  in  this  case, 
by  the  parishioners.  In  stating  the  case  the  Bevising  Barrister 
probably  had  in  his  mind  the  61st  section  of  the  7  &  8  Vict.  c.  101  (i). 
By  that  Act  the  Poor  Law  Commissioners  are  invested  with  the  same 
[  •*«  ]  powers  with  respect  to  *assi8tant-overseers,  as  are  given  to  them  by 
the  4  &  5  Will.  IV.  c.  76,  s.  46,  and  2  &  3  Vict.  c.  84,  s.  2,  with 
respect  to  paid  oflBcers:  and  by  the  4  &  5  Will.  IV.  c.  76,  paid 
officers  are  to  be  appointed,  and  their  duties  defined,  by  an  order 
under  the  hands  and  seal  of  the  Commissioners. 

(Maule,  J. :   All  the  churchwardens  and  overseers  need  not 
actually  join  in  making  a  rate;  acquiescence  is  enough.) 

That  is  because  one  overseer  is  agent  for  the  others;  but  the 
assistant-overseer  is  not  the  agent  of  the  churchwardens  and  over- 
seers, save  in  those  matters  which  are  expressly  defined  to  be  within 
the  scope  of  his  duty. 

The  time  and  mode  of  service  here  were  also  objectionable.  The 
case  finds  that  the  notice  was  left  at  the  place  of  abode  of  Cooper, 
the  assistant-overseer,  at  twenty  minutes  past  eleven  o'clock  at 
night  on  the  25th  of  August,  and  that  it  was  delivered  by  Cooper 
to  one  of  the  overseers  some  time  after  the  25th  of  August.  Upon 
this  the  Bevising  Barrister  decides,  as  a  matter  of  fact,  that  notice 
of  the  objection  had  not  been  duly  given  to  the  overseers.  In 
Watson  V.  Pitt  (2)  the  proof  of  service  of  a  notice  of  objection  was  as 
follows :  The  party  employed  to  serve  it,  went  to  the  place  of  abode 
of  the  voter  between  nine  and  ten  o'clock  at  night  on  the  25th  of 
August,  and  knocked  several  times  at  the  door ;  no  person  answer- 
ing, he  put  the  notice  inside  the  door,  and  there  left  it.  The 
Bevising  Barrister  having  decided  that  the  time  and  mode  of  service 
were  unreasonable — the  Court  confirmed  his  decision.     Maulb»  J., 

(1)  Ab  to  tho  appointment  of  assis-  f erred  to  the  Local  Government  Board 

tant  overseers,  see  now  66  &  57  Vict  by  35  &  36  Vict,  c  69,  8.  2.-~J.  G.  P. 
c.  73,  8S.  6  and  19.    The  powers  of  the         (*2)  75  E.  R.   685  (5  C.  B.  77;  2 

Poor  Law  Commissioners  were  trans-  Lutw.  Beg.  Ca«.  73). 
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there  says  (i) :  "  I  think  that  the  suflSciency  of  the  service  was  a       Points 
question  of  fact,  and  that  we  have  no  right  to  review  the  Barrister's     attw'ood. 
decision  upon  it." 

(Maulb,  J. :  I  think  we  may  infer  here  that  *the  door  was  opened  [  *47  ] 
when  the  notice  was  served,  and  that  some  person  took  it  in  (2). 
The  Court  did  not  in  that  case  mean  to  lay  it  down,  that  the  suffi- 
ciency of  the  service  is  in  all  cases  a  question  of  fact  for  the 
Revising  Barrister.  It  was  consistent  with  the  facts  there  found, 
that  the  notice  might  have  been  so  put  within  the  door  of  the  house, 
that  it  never  did  and  never  could  have  come  to  the  hands  of  the 
voter.) 

Kinglake,  Serjt.,  in  reply : 

The  point  last  urged  is  not  reserved  for  the  opinion  of  the  Court. 
The  only  question  is,  whether,  under  the  circumstances  stated, 
notice  of  objection  was  duly  given  to  the  overseers.  The  service  is 
clearly  sufficient,  provided  the  statement  in  the  case  shows  that 
Cooper  was  duly  appointed  assistant-overseer,  and  performed  the 
duties  usually  performed  by  the  overseers. 

(Maule,  J. :  I  should  infer  from  the  statement,  that  Cooper  was 
nominated  by  the  inhabitants,  and  appointed  by  the  justices.  I 
do  not  perceive  that  the  sanction  of  the  Poor  Law  Commissioners 
was  necessary. 

Byles,  Serjt.,  referred  to  the  4  &  5  Will.  IV.  c.  76,  s.  46, 
and  to  s.  48,  which  empowers  the  Commissioners  to  remove  any 
assistant-overseer  or  other  paid  officer.  He  also  referred  to  *R€x  [  *48  ] 
V.  The  Justices  of  Warwickshire  (3),  where  Pattbson,  J.,  said : 
"  An  assistant-overseer  is  only  an  overseer  to  the  extent  of  his 
warrant,  and,  unless  you  bring  his  warrant  before  us,  we  cannot 
presume  that  he  has  all  the  powers  of  an  overseer.) 

The  appointment  here  being  in  general  terms,  the  case  must  be 
governed  by  the  decision  of  the  Court  of  Exchequer  in  Sidngley  v. 
Surridge. 

Cur,  adv.  vtUt. 

(1)  2  Lutw.  Reg.  Cas.  78.  ing  with  matters  of  fact."  PerMAULK, 

(2)  ''We  cannot  draw  inferences:  J.,  in  WaUon  v.  Pi«,  75  R  R.  p.  690 
we  are  sitting  on  appeal  as  to  matters      (5  C.  B.  p.  85). 

of  law,  under  an  Act  of  Parliament         (3)  1  W.  W.  &  D.  438. 
that  expressly  exdudes  us  from  deal- 

18—2 
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P0IKT8  CoLTMAN,  J.,  DOW  delivered  the  judgment  of  the  Court  : 
ATTwooD.  jjj  ^jjjg  appeal,  which  was  heard  before  my  brothers  Maule, 
y.  Williams,  and  myself,  in  the  absence  of  the  Chief  Jastice,  the 
question  was,  whether  a  notice  of  objection  to  the  name  of  one 
John  Adams  being  retained  on  the  list  of  voters  for  the  borough  of 
Harwich,  had  been  duly  served  pursuant  to  the  statute  6  &  7  Viet, 
c.  18,  s.  17. 

The  notice  had  been  left  at  the  place  of  abode  of  George  Cooper, 
at  twenty  minutes  past  eleven  o'clock  at  night  on  the  25th  of 
August. 

The  case  stated  for  our  opinion  finds  that  George  Cooper  had 
been  appointed  by  the  parishioners  assistant-overseer  about  two 
years  before,  and  had  ever  since  continued  to  act  in  that  capacity, 
discharging  all  the  ordinary  duties  of  the  overseers.  The  case 
further  finds  that  Cooper's  appointment  had  not  been  confirmed  or 
sanctioned  by  the  Poor  Law  Commissioners. 

It  does  not,  however,  appear  to  us  to  be  essential  to  the 
validity  of  an  appointment  of  an  assistant-overseer  under  the 
59  Geo.  III.  c.  12,  s.  7,  that  such  appointment  should  be  confirmed 
by  the  Poor  Law  Commissioners.  That  statute  has  not  been 
[  **^  ]  repealed ;  and  appointments  *may  still  be  made  under  it,  except 
in  parishes  from  which  the  power  is  taken  away  or  restrained 
by  some  order  of  the  Commissioners;  and  the  making  of  such 
appointments  is  expressly  recognised  in  the  statute  7  «&  8  Vict. 
c.  101,  s.  61. 

We  think,  therefore,  that,  on  the  facts  stated  in  this  case,  it  must 
be  understood  that  George  Cooper  had  been  appointed  pursuant  to 
the  statute  59  Geo.  III.  c.  12  ;  and,  as  there  is  no  limitation  of  the 
duties  which  he  is  to  perform,  but  the  appointment  is  general  in  its 
terms,  he  must  be  taken  to  have  been  appointed  to  perform  all  the 
duties  of  an  overseer :  for  which  the  case  of  Skingley  v.  Surridge  (i) 
is  an  authority. 

Now,  such  an  officer,  as  was  stated  by  Lord  Denman,  in  delivering 
the  judgment  of  the  Court  in  Rex  v.  Watts  (2),  is  not  the  servant  of 
the  churchwardens  and  overseers,  but  of  the  vestry,  from  whom  he 
directly  receives  his  authority.  The  acts  done  by  him  are  not, 
therefore,  to  be  considered  as  done  by  him  as  the  agent  of  the  other 
overseers,  but  as  done  by  virtue  of  his  own  authority  derived  from 
the  appointment  of  the  vestry. 

(I)  11  M.  &  W.  603.  (2)  45  B.  B.  763  (7  Ad.  &  El.  469). 
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By  the  18th  section  of  the  6  &  7  Vict.  c.  18,  the  overseers  of       Poimts 
every  parish  are  required  to  make  out  a  list  of  persons  entitled  to     attwood. 
vote ;  and  they  are  to  sign  the  list,  and  to  publish  copies :  and  the 
question  arises,  who  are  the  persons  meant  by  the  word  **  overseers  " 
in  that  section  ?    Now,  by  the  interpretation  clause,  s,  101,  of  the 
6  &  7  Vict,  c- 18,  the  word  '*  overseers  "  "  shall  extend  to  and  mean 
all  persons  who,  by  Virtue  of  any  office  or  appointment  shall  execute 
the  duties  of  overseers  of  the  poor."    An  assistant-overseer,  there- 
fore, if  appointed  to  perform  all  the  duties  of  an  overseer,  is  one  of 
the  persons  who  are  to  perform  the  *duty  of  making  out  the  list  of       [  '^o  ] 
voters ;  and  in  this  case  it  was,  we  think,  within  the  line  of  Cooper's 
duty  to  make  out  the  list. 

It  was  held  by  this  Court,  in  the  case  of  Beenlen  v.  Hockin  (i), 
that  it  was  sufficient  to  serve  the  notice  of  objection  made  under 
the  17th  section,  on  any  one  of  the  overseers  whose  duty  it  was  to 
make  out  the  list,  although  that  overseer  had  not  signed  the  list. 
We  think,  therefore,  that,  as  Cooper  was  one  of  the  parties  directed 
by  the  Act  to  make  out  the  list,  the  fact  of  his  not  having  actually 
interfered  in  making  it  out  is  immaterial.  The  list,  when  made 
out,  must  be  considered  as  having  been  made  out  by  all  those 
directed  by  the  Act  to  make  it ;  and  a  service  on  any  one  of  them 
is  a  service  on  a  proper  party. 

It  was  not  insisted  before  us,  that  the  lateness  of  the  hour  at 
which  the  service  was  made,  affected  its  validity,  supposing  there 
was  no  other  objection  to  it ;  nor  do  we  consider  that  any  valid 
objection  to  the  service  could  be  raised  on  that  ground ;  for,  the 
Act,  in  s.  101,  has  pointed  out  what  shall  be  deemed  a  good  service, 
viz.  that  it  shall  be  sufficient  if  the  notice  has  been  left  at  the  place 
of  abode  of  any  of  the  overseers;  so  that,  if  the  person  served 
answered,  as  we  hold  he  does,  the  description  of  the  overseer,  the 
service  is  such  as  the  statute  requires. 

Decision  reversed. 

(1)  2  C.  B.  19;  1  Lutw.  fieg.  Caa.  526. 
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1848.  LLOYD  V.  JONES  (1). 

i/2^2.  ^^  ^  g  81—90 ;  S.  C.  17  L.  J.  C.  P.  206 ;  12  Jur.  657 ;  5  Dovl.  &  L,  784.) 

[  ®'  ]  To  oust  the  juriBdiction  of  the  county  court,  by  reason  of  the  proviao  in 

the  9  &  10  Vict.  c.  95,  s.  58  (2),  that  the  court  shall  not  have  cogniaance  of 
any  action  "  in  which  the  title  to  any  corporeal  or  incorporeal  hereditaments 
shall  be  in  question,"  the  claim  set  up  must  be  a  bona  fide  one,  and  the 
right  one  that  can  exist  in  point  of  law. 

MonoAX  Lloyd,  in  Hilary  Term  last,  obtained  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  a  writ  of  prohibition  should 
not  issue  to  the  Judge  of  the  county  court  of  Merionethshire,  to 
stay  further  proceedings  in  this  cause. 

It  appeared  from  the  affidavit  upon  which  the  motion  was  founded, 
that  the  defendant  was  summoned  to  appear  at  the  county  court  to 
be  holden  at  Bala,  in  the  county  of  Merioneth,  on  the  14th  of 
October  last,  to  answer  the  plaintiff  in  an  action  for  tort,  for  that 
he,  the  defendant,  "  unlawfully  entered  a  certain  field  called  Acre 
Paman  Chwyaid,  of  the  plaintiff,  and  there  did  take,  or  attempt  to 
take  certain  fish  called  trout  (in  a  river  called  the  Treweryn),  contrary 
to  the  statute  in  that  case  made  and  provided,  whereby  the  plaintiff 
had  sustained  damage  to  the  amount  of  IZ. ; "  that  the  defendant 
appeared  by  counsel,  and  objected  that  the  Judge  of  the  county 
court  had  no  jurisdiction  to  entertain  the  plaint,  on  the  ground 
that  the  defendant  claimed  title  and  right  to  fish  on  the  said  lands, 
and  in  the  said  river  adjacent  thereto;  that  it  was  then  proved 
that,  about  the  year  1840,  a  society  was  formed  at  Bala,  the  object 
of  which  was  to  prevent  the  inhabitants  of  Bala  from  fishing  in 
the  rivers  in  the  neighbourhood ;  that  afterwards,  and  before  the 
supposed  trespasses  that  formed  the  subject  of  the  plaint  in  this 
case,  another  society  was  formed  of  the  inhabitants  of  Bala,  the 
object  of  which  was  to  assert  their  right  to  fish  in  the  said  rivers, 
and  which  they  claimed  to  have  immemorially  used  in  respect  of, 
[  •82  ]  amongst  others,  *the  river  Treweryn ;  that  the  last-mentioned 
society  sent  the  defendant,  then  being  one  of  the  inhabitants  of 
Bala,  to  fish,  in  pursuance  and  in  assertion  of  the  right  which  he 
as  one  of  the  inhabitants  of  Bala  claimed  as  aforesaid ;  that  the 
trespass  complained  of  before  the  Judge  in  the  county  court  under 
the  aforesaid  plaint,  was  the  act  of  the  defendant  in  proceeding  to 
fish,  on  the  28th  of  September  last,  on  the  lands  of  the  plaintifiT 

(1)  Cited  in  Tvmhm  v.  Jones  (1889)  (2)  See  now  the  County  Courts  Aot> 

22  Q.  B.  Div.  599,  602,  58  L.  J.  Q.  B.  1888  (51  &  52  Vict.  c.  43),  e.   56.— 

222,  60  L.  T.  939 ;  /?.  v.  Jmiices  of  Lon-  J.  G.  P. 
dm,  etc.  [1894]  1  Q.  B.  453,  458,  0.  A. 
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by  the  side  of  the  river  Treweryn,  in  pursuance  and  in  assertion       Llotd 
of  the  said  right  claimed  as  aforesaid ;  that  it  was  proved  before       jokes. 
the  Judge,  that  the  defendant,  before  proceeding  to  fish  in  the  said 
river  Treweryn  on  the  day  and  year  last  aforesaid,  caused  to  be 
served  on  the  plaintiff  and  on  other  magistrates  residing  and  acting 
in  the  neighbourhood  of  Bala,  a  notice  in  writing  that  he  was 
about  to  proceed  to  fish  in  the  said  river  in  pursuance  and  in 
assertion  of  his  right  claimed  as  aforesaid;  that  the  defendant 
did,  in  fact,  and  bond  Jide,  proceed  to  fish  by  the  side  of  the  said 
river  Treweryn,  in  assertion  of  such  right ;  that  the  Judge  of  the 
county  court,  notwithstanding  the  objection  to  the  jurisdiction, 
proceeded  to  hear  the  plaint ;  that  the  defendant's  counsel  there- 
upon submitted,  first,  that  the  defendant  had  a  right  of  fishing 
in  the  Treweryn,  and  of  going  on  the  plaintiff's  lands  near  the 
river  for  that  purpose ;  secondly,  that  there  was  on  the  said  lands 
of  the  plaintiff  a  public  right  of  path ;  thirdly,  that  there  was  a 
right  of  common  over  the  said  lands ;  that  several  of  the  oldest 
inhabitants  of  Bala  and  its  neighbourhood,  who  were  called  as 
witnesses  on  the  part  of  the  defendant,  deposed  that  the  inhabitants 
of  Bala  had  always,  until  the  year  1840,  fished  in  the  Treweryn, 
at  the  spot  in  question,  as  well  as  in  other  rivers  in  the  neighbour- 
hood, without  obstruction ;  that  there  was  a  path  upon  the  land  of 
the  plaintiff,  by  the  side  of  the  Treweryn,  which  had  immemorially 
been  *used  by  the  public  without  interruption ;  that  the  land  of       C  *®^  3 
the  plaintiff,  on  which  the  alleged  trespass  was  committed,  was 
part  of  an  extensive  tract,  over  which  certain  inhabitants  of  Bala 
had  always  exercised  rights  of  common  to  the  aftermath ;  that  the 
defendant  did  not  deviate  from  the  said  path ;  and  that,  notwith- 
standing this  evidence,  the  Judge  of  the  county  court  proceeded 
to  give  judgment  against  the  defendant  in  the  said  plaint,  for  the 
amount  of  damages  claimed,  and  costs. 

Tal/cmrd,  Serjt.,  now  showed  cause,  upon  aflfidavits,  denying  the 
existence  of  any  right  of  way  or  of  common  over  the  locm  in  quo, 
or  that  the  inhabitants  of  Bala  had  any  such  right  of  fishing  in 
the  Treweryn  as  suggested;  and  stating  that  the  defendant  was 
not  a  householder  in  Bala,  and  had  no  apparent  means  of  liveli- 
hood; and  that,  at  the  hearing  of  the  cause,  the  Judge  of  the 
county  court  required  the  defendant  to  satisfy  him  that  he  had 
some  reasonable  or  probable  cause  for  claiming  a  right  to  be  on  the 
land,  and  to  fish  in  the  said  stream,  and  heard  the  defendant's 
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Llotd       evidence  for  that  purpose ;  but  that  the  defendant  wholly  failed  to 
Joiiits,       satisfy  the  Judge  that  he  had  even  shown  a  colour  of  right. 

The  Judge  of  the  county  court  very  properly  entered  into  the 
case,  for  the  purpose  of  seeing  whether  the  alleged  trespass  was 
committed  in  the  exercise  of  a  bond  fide  claim  of  right,  or  whether 
the  claim  set  up  was  a  mere  pretext  to  oust  the  court  of  jurisdiction. 
There  clearly  was  not  the  least  shadow  of  a  foundation  for  either  of 
the  claims.  1.  The  right  to  fish  in  the  Treweryn  was  not  claimed 
in  respect  of  any  property  possessed  by  the  defendant,  or  by  virtue 
of  any  custom  or  prescription.  It  is,  at  the  best,  extremely  doubtful 
I  *^^  ]  whether  any  such  right  can  exist.  In  Fitch  v.  Raiding  (i)  *it  was 
held,  that  a  custom  for  '^  all  the  inhabitants  to  play  at  all  kinds 
of  lawful  games,  sports,  and  pastimes  (2),  in  the  close  of  A.,  at  all 
seasonable  times  of  the  year,  at  their  free  will  and  pleasure,"  is 
good :  but  that  a  similar  custom  "  for  all  persons,  for  the  time 
being,  being  in  the  said  parish,"  is  bad.  That  which  is  claimed 
here  is  even  more ;  it  is  a  claim  to  a  profit  a  prend/*r  out  of  the 
plaintiff's  land.     2.  A  public  right  of  way  is  not  an  hereditament. 

(Cresswbll,  J. :  What  answer  is  it  to  the  plaintiff's  complaint 
that  the  defendant  unlawfully  fished  in  his  stream,  for  the  latter 
to  say  that  he  had  a  right  of  way  over  the  locus  in  quo  ?) 

None  whatever. 

(V.  Williams,  J. :  The  claim  is  without  any  limit.) 

There  was  clearly  no  bond  fide  claim  of  title  within  the  meaning  of 
the  Act.     8.  The  right  of  common  was  not  insisted  upon. 

It  is  somewhat  remarkable  that  neither  the  defendant,  nor  his 
attorney,  has  made  any  affidavit  in  support  of  this  motion ;  the 
only  affidavit  being  that  of  the  attorney's  clerk. 

Lloydf  in  support  of  his  rule : 

It  is  submitted  that  a  claim  to  an  incorporeal  hereditament, 
within  the  meaning  of  the  58th  section  of  the  9  &  10  Vict.  c.  95, 
did  come  in  question  before  the  Judge  of  the  county  court,  so  as 
to  preclude  that  court  from  taking  cognizance  of  the  plaint.  In 
Blackstone's  Commentaries  (3),  it  is  said  :  "  Common  of  piscary  is  a 

(1)  3  K.  R,  425  (2  II.  Bl.  393).  v.    WardcU,    WiUes,    202;     Sietl    v. 

(2)  But  see  Millechamp  y.  Johnson,  Houghton,  2  B.  R.  715  (1  H.  Bl.  51); 
Willes,  305, 71.,  where  the  CoUET  were  Rex  v.  Eccles/ield,  19  B.  B.  335  (1 
of    opinion    that    a    similar    custom,  B.  &  Aid,  360). 

extending  to  any  rural  sports,  was  too  (3)  Vol.  11.  p.  34 ;  Co.  Litt.  122  a. 

general  ^nd  uncei-tain.    See  also  Jiell 
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liberty  of  fishing  in  another  man's  water ;  as  common  of  turbary  is  Llotd 
a  ♦liberty  of  digging  turf  in  another  man's  ground."  [He  cited  jonks. 
Ty$on  V.  Smith  (i).]  [  •ss  ] 

(Cbesswkll,  J. :  The  claim   in  Tyson  v.  Smith  was  limited   to         [  86  ] 
a  class.) 

So,  here,  it  is  limited  to  the  inhabitants  of  a  particular  hamlet. 
[He  cited  Kinnersley  v.  Orpe  (2),  Tinnisicood  v.  Pattison  (3),  and 
Cctghey  v.  M'Coy  (4),  and  argued  that  the  mere  assertion,  bond  Jide, 
of  a  right  of  fishing  was  enough  to  oust  the  jurisdiction.] 

(WiLDB,  Ch.  J. :  If  a  mere  assertion  of  a  claim  like  this  is  to  oust        [  87  ] 
the   jurisdiction  of  the  county  court,  their  business  will  be  very 
limited  indeed.) 

The  Court  will,  at  all  events,  allow  the  defendant  to  declare  in 
prohibition. 

( WiLDB,  Ch.  J. :  The  defendant  would  exhibit  something  like  bona 
fiiUs,  if  he  would  consent  to  give  security  for  costs.) 

The  Court  of  Queen's  Bench,  on  the  SOth  ultimo,  allowed  a  writ  of 
prohibition  to  go  upon  a  state  of  facts  very  analogous  to  the 
present  (5). 

(CoLTMAN,  J, :  Do  you  find  any  case  where  a  claim  to  a  profit  a 
prender  without  limit,  has  been  held  good  ?) 

Such  a  claim,  it  may  be  conceded,  would  *be  bad.     The  judgment       [  *88  ] 
of  Lord  Denman  in  the  recent  case  of  Rogers  v.  Brenton  (6)  is  some- 
what applicable  here. 

(WiLDB,  Ch.  J. :  That  was  a  question  as  to  the  custom  of  bound- 
ing for  tin,  which  stands  upon  its  own  peculiar  grounds.) 

The  right  here  asserted  might  have  had  its  foundation  in  a  grant 

to  the  corporation  of  Bala,  for  Bala  was   in  ancient  times  a 

corporate  town.    For  the  purpose  of  the  present  motion,  it  is 

enough  that  the  point  is  arguable. 

Ctir,  adv.  rtdt. 

WiLDB,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

In  this  case,  a  rule  was  obtained  on  the  part  of  the  defendant, 

(1)  48  B.  B.  539  (9  Ad.  &  El.  406).  (5)  Batty  v.  Thompson,  11 L.  T.  103. 

(2)  2  Dong.  517.  (6)  74  B.  B.  172  (10  a  P.  26;   17 

(3)  3  C.  B.  243.  L.  J.  Q.  B.  34). 

(4)  1  Cnwf.  A  Dix,  2S9. 
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Lloyd       calling  upon  the  plaintiflf  to  show  cause  why  a  writ  of  prohibition 
Jones.       should  not  issue,  to  be  directed  to  the  Judge  of  the  county  court  of 
Merionethshire,  to  stay  the  further  proceedings  in  this  cause. 

The  ground  upon  which  the  defendant  claims  to  be  entitled  to 
the  writ,  is,  that  the  action  is  brought  to  recover  damages  for  an 
alleged  trespass,  in  having  entered  the  plaintiff's  land,  and  fished, 
or  attempted  to  fish,  there ;  and  the  defendant  contends  that  such 
acts  were  done  in  exercise  of  a  right  conferred  upon  him,  as  an 
inhabitant  of  the  town  of  Bala,  under  an  immemorial  custom; 
and,  as  the  claim  of  right  set  up  by  the  defendant  under  this 
custom  may  be  disputed,  it  is  contended  that  the  jurisdiction  of  the 
county  court  over  the  cause  is  excluded  by  the  statute  of  9  &  10 
Yict.  c.  95,  s.  58,  by  which  it  is  provided  that  the  court  shall  not 
have  cognizance  of  any  action  in  which  the  claim  to  an  incorporeal 
hereditament  may  be  disputed. 

The  affidavits  filed  in  support  of  the  rule  state  the  defendant  to 
[  *89  ]  be  an  inhabitant  of  the  town  of  Bala ;  *that  an  immemorial  custom 
exists  there,  conferring  the  right  before  mentioned  upon  the 
inhabitants  of  that  town;  and  that  the  alleged  trespasses  were 
committed  by  the  defendant  at  the  instance  or  request  of  certain 
inhabitants  associated  for  the  purpose  of  asserting  the  existence 
and  validity  of  the  custom  set  up. 

The  affidavits  read  in  answer  to  the  rule  deny  the  existence  of 
the  custom  in  point  of  fact,  and  state  that  the  defendant  is  not  a 
householder,  and  that  he  is  a  person  having  no  visible  means  of 
support,  and  is  wholly  incompetent  to  pay  any  damages  or  costs 
which  may  be  recovered  against *him. 

Having  heard  the  arguments  in  support  of  the  rule,  we  are  of 
opinion  that  the  jurisdiction  of  the  county  court  over  the  cause,  is 
not  excluded  by  the  proviso  referred  to  in  the  statute  of  the  9  &  10 
Yict.  c.  95,  and  that  the  rule  must  be  discharged. 

The  custom  set  up,  is,  in  effect,  a  custom  for  the  inhabitants  of 
Bala,  as  such,  to  have  profit  d  ^render  in  the  soil  of  another  :  bat 
we  think  no  question  can  be  said  to  arise  in  this  case  regarding 
such  a  custom,  as  it  has  been  held  as  clear  and  undoubted  law,  for 
two  centuries,  that  no  such  custom  can  exist  in  point  of  law.  The 
question  was  determined  in  the  4  James  I.,  in  OatewanVs  case  (i), 
that  such  a  custom  is  void  in  law.  Ever  since  that  case,  the  law 
has  been  considered  as  settled,  and  is  now  not  open  to  question  or 
doubt.     The  jurisdiction  of  tha  county  court  cannot  be  excluded  by 

(I)  6Co.  Eep.  60  b. 
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the  pretence  of  a  custom  which  has  been  so  long  and  so  solemnly       Llotd 
determined  to  have  no  valid  existence.  Jonks. 

Bat,  farther,  supposing  any  question  could  arise  in  the  cause 
regarding  the  alleged  custom,  still  that  circumstance  would  not 
bring  the  cause  within  any  of 'the  classes,  the  jurisdiction  of  the 
county  court  over  which  is  excluded  by  the  58th  section  referred  to ; 
inasmuch  *as  that  section  excludes  the  jurisdiction  in  causes  [  *^^  3 
involving  disputed  claims  to  incorporeal  hereditaments,  and  the 
claim  in  question  is  not  a  claim  to  an  incorporeal  hereditament. 
"  Hereditament "  is  defined  in  the  text-books  of  authority  to  signify 
"  all  such  things,  whether  corporeal  or  incorporeal,  which  a  man 
may  have  to  him  and  his  heirs,  by  way  of  inheritance,  and  which, 
if  they  be  not  otherwise  bequeathed,  come  to  him  which  is  next  of 
blood,  and  not  to  the  executors  or  administrators,  as  chattels  do  "  (i). 

It  is  obvious  that  the  right  claimed  under  the  custom  alleged,  is 

not  a  claim  to  an  hereditament,  and  therefore  not  such  as  to 

exclude  the  jurisdiction  of  the  county  court.     The  rule,  therefore, 

must  be  discharged,  with  costs. 

Rnle  discharged,  with  costs. 


DOE  D.   LOED  V.   CEAGO.  i8«. 

May  12. 
(6  C.  B.  90—99 ;  S.  0.  17  U  J.  C.  P.  263;  12  Jur.  705.)  -— 

In  order  to  prove  a  renewal  of  a  lease  for  lives,  in  an  action  of  ejectment,  ••       -' 

the  defendant  called  a  witness,  who  stated  that  a  conversation  took  place, 
about  fifteen  years  before,  between  himself  and  the  former  owner  of  the 
property,  through  whom  the  lessor  of  the  plaintiff  made  title,  in  which  such 
former  owner  had  »aid  that  the  premises  had  been  new-leased,  or  new-lived, 
but  without  mentioning  either  term,  or  lives,  or  rent,  or  any  of  the  stipiila- 
tions  of  the  supposed  lease :  Held,  too  loose  to  be  available  as  evidence  for 
the  purpose  for  which  it  was  offered. 

Although  a  tenancy  from  year  to  year  is,  ordinarily,  implied  from  the 

.  mere  receipt  of  rent,  it  is  open  to  the  party  receiving  it  to  show  the  circum- 

atancee  under  which  it  was  received,  for  instance,  that  it  was  received  by 

him  in  ignorance  of  the  death  of  a  party  upon  whose  life  the  premises 

were  held. 

This  was  an  action  of  ejectment  brought  to  recover  the  posses- 
sion of  certain  premises  situate  in  the  county  of  Cornwall. 

The  cause  was  tried  before  Piatt,  B.,  at  the  last  *Summer  Assizes       t  *^*  ] 
for  that  county.    It  appeared,  that,  in  the  year  1771,  one  John 
Lord,  under  whom  the  lessor  of  the  plaintiff  derived  title,  demised 

(1)  Termes  de  la   Ley,    388;    Co.      599,  at  p.  602,  58  L.  J.  Q.  B.  222.— 
Lite.  6  a,  16.    [But  see  per  Bowen,  J.,      J.  O.  P.] 
in  Tomkim  r.  Janes,  (1889)  22  Q.  B.  D. 
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Dosd.  tho  premises  in  qnestion  to  one  Nathaniel  Gorran,  for  ninety-nine 
e.  years,  provided  three  persons,  one  of  ivhom  was  Nathaniel  Corran 

Crago.  |.jjg  younger,  should  so  long  live ;  that  Corran,  the  lessee,  in  1786, 
assigned  all  his  interest  in  the  term  to  one  Cayzer,  who  afterwards 
assigned  to  John  Crago,  the  defendant ;  that,  at  the  time  of  the 
assignment  to  Crago,  of  the  three  persons  on  whose  lives  the  lease 
depended,  Nathaniel  Corran  the  younger  alone  survived ;  and  that 
Nathaniel  Corran  the  younger  died  about  fifteen  years  ago ;  but  that 
Crago  still  continued  in  possession  of  the  premises,  paying  the  rent 
reserved  by  the  lease,  viz.  10«.  per  annum,  down  to  the  year  1844. 

The  case  on  the  part  of  the  lessor  of  the  plaintiff  was,  that  she, 
and  the  person  under  whom  she  claimed,  had  gone  on  receiving  the 
rent  reserved  by  the  lease,  under  the  impression  that  the  last  life 
was  still  subsisting,  and  that  the  fact  of  his  death  had  been 
improperly  concealed  from  them. 

For  the  defendant,  a  witness  named  Austin  was  called,  for  the 
purpose  of  proving,  that,  about  fourteen  or  fifteen  years  ago,  in  a 
conversation  which  he  had  with  John  Lord,  the  latter,  adverting  to 
the  death  of  Nathaniel  Corran  the  younger,  told  him  (the  witness) 
that  Crago  would  have  been  turned  out  of  the  premises  if  he  had 
not  "  new-lived  "  them.     No  new  lease  was  produced. 

The  learned  Baron  intimated  an  opinion  that  this  was  much  too 
loose  and  uncertain  to  be  available  as  evidence  of  a  new  lease 
having  been  granted :  and  nothing  more  was  said  about  it. 

It  was  then  insisted,  on  the  part  of  the  defendant,  that,  assuming 
that  there  was  no  evidence  of  a  new  lease  having  been  granted,  at 
all  events  the  law  would  imply  a  tenancy  from  year  to  year,  from 
[  '92  ]  the  receipt  of  *rent ;  and  that,  such  tenancy  not  having  been  legally 
determined  by  a  notice  to  quit,  the  lessor  of  the  plaintiff  was  not  in 
a  condition  to  maintain  this  ejectment. 

To  this  it  was  answered,  that,  the  rent  having  been  received  in 
ignorance  of  the  fact  that  the  lives  had  dropped,  no  implied  new 
tenancy  could  arise  from  such  receipt  of  rent. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  lessor  of 
the  plaintiff,  and  the  person  under  whom  she  claimed,  had  received 
the  rent  upon  the  supposition  that  the  original  lease  was  still 
subsisting,  and  in  ignorance  of  the  fact  of  all  the  three  lives  having 
dropped,  or  under  some  new  agi-eement  come  to  between  the  parties 
after  such  event  had  become  known  to  them  ;  telling  them,  that,  if 
they  thought  the  latter  was  the  true  state  of  the  case,  the  defendant 
would  be  entitled  to  a  verdict. 
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The  jury  having  retomed  a  verdict  for  the  lessor  of  the  plaintiff,       Dob  d. 

LOBD 

Kinglake,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  Cbaqo. 
for  a  nonsuit,  pursuant  to  leave ;  or  for  a  new  trial,  on  the  ground, 
as  was  suggested,  that  the  evidence  offered  by  the  defendant  to 
prove  the  grant  of  a  new  lease  of  the  premises  after  the  death  of 
Nathaniel  Corran,  the  younger,  had  been  improperly  rejected.  He 
submitted,  that,  whatever  the  lessor,  or  the  party  under  whom  he 
claims,  admits  with  reference  to  his  own  title  is  conclusive :  and  he 
referred  to  Doe  d.  Loicden  v.  Watson  (i),  and  Bishoj)  v.  Howard  (2). 

Croicdtr  and  Greenwood^  in  Hilary  Term  last,  showed  cause : 

The  second  ground  upon  which  this  rule  was  moved,  arises  from 
a  misapprehension  of  the  facts ;  the  ♦evidence  said  to  have  been  [  *93  ] 
rejected  was  in  truth  received,  subject  to  the  observation  very 
properly  made  upon  it  by  the  learned  Baron.  The  case  was 
correctly  left  to  the  jury,  and  it  was  one  that  was  peculiarly  for 
them  to  decide.  [They  cited  Doe  d.  Stanway  v.  Rock  (3).]  The  law 
will,  however,  imply  no  tenancy,  where  the  circumstances  are  such 
as  to  repel  the  presumption  of.  its  existence :  Kirtland  v.  Pounsett  (4) ; 
Howard  v.  Sluiic  (5).  Sir  Jambs  Mansfield,  in  the  former  case, 
says :  **  A  contract  cannot  arise  by  implication  of  law,  under 
circumstances  the  occurrence  of  which  neither  of  the  parties  ever 
had  in  their  contemplation."  Here,  the  jury  have  found  that  the 
rent  of  10«.  a  year  was  received  by  the  lessor  of  the  plaintiff  in 
ignorance  of  the  determination  of  the  lease  of  1771.  No  tenancy, 
therefore,  could  be  implied  from  the  mere  fact  of  the  receipt  of  rent 
under  such  circumstances. 

Kinglake,  Serjt.,  in  support  of  his  rule : 

From  the  payment  of  rent,  the  law  will  presume  a  tenancy  from 
year  to  year,  in  the  absence  of  any  evidence  referring  *such  pay-       [  ♦»*  ] 
ment  of  rent  to  some  other  contract.    [He  cited  Bishop  v.  Howard  (0), 
Doe  d.  Martin  v.  Waits  (7),  and  Doe  d.  Tucker  v.  Morse  (8).] 

The  original  lease  being  at  an  end,  the  payment  of  the  rent        [  ^^  1 
could  only  have  been  made  with  reference  to  a  tenancy  from  year 
to  year. 

Cur.  adv,  vult. 

(1)  2  Stark.  N.  P.  C.  230.  (5)  58  B.  B.  641  (8  M.  &  W.  1 18). 

(2)  28  B.  B.  291  (2  B.  &  C.  100;  3  (6)  26  B.  B.  291  (2  B.  &  C.  100). 
DowL  &  By.  293).  (7)  4  B.  B.  3S7  (7  T.  B.  83). 

(3)  61  B.  B.  450  (4  Man.  &  G.  30).  (8)  1  B.  &  Ad.  365. 

(4)  2Ttemt  145. 


Craqo. 
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DoKd.       WiLDB,  Ch.  J.,  now  delivered  the  judgment  of  the  Court: 
Lord 
«.  This  was  an  action  of  ejectment  brought  to  recover  the  possession 

of  premises  in  the  county  of  Cornwall,  which  had  been  occupied  for 

several  years  under  a  lease  for  lives,  subject  to  a  certain  rent,  but 

which  lease  had  determined,  a  considerable  time  before  the  day  of 

the  demise  in  the  declaration,  by  the  deaths  of  the  persons  upon 

whose  lives  the  term  depended. 

It  was  proved,  upon  the  trial  of  the  cause,  that  those  under 
whom  the  lessor  of  the  plaintiff  claimed,  and  the  lessor  of  the 
plaintiff,  had  continued  to  receive  the  rent  reserved  by  the  lease, 
up  to  a  short  time  before  the  bringing  of  the  present  ejectment. 

Upon  the  part  of  the  plaintiff,  it  was  alleged,  that  the  deaths  of 
the  persons  upon  whose  lives  the  term  of  the  lease  depended,  had 
been  improperly  concealed ;  that  the  rent  had  been  continued  to  be 
paid  and  received  as  under  the  lease,  and,  as  far  as  concerned  the 
lessor  of  the  plaintiff,  and  the  former  owner  of  the  premises,  in  the 
belief  that  the  term  continued ;  and  that  the  present  ejectment  was 
brought  immediately  upon  the  discovery  of  the  fact  that  the  term 
had  expired. 
[  »96  ]  On  the  part  of  the  defendant,  it  was  contended,  "^first,  that,  after 

the  expiration  of  the  lease  referred  to,  a  new  lease  for  lives  had 
been  granted,  which  had  not  expired  ;  such  new  lease  being  at  the 
same  reserved  rent  as  the  old  lease ;  and  that  the  rent  had  been 
paid  and  received  under  such  new  lease  up  to  the  time  of  bringing 
the  ejectment :  or,  secondly,  that,  if  the  granting  of  such  new  lease 
could  not  be  proved,  the  law  would  imply  from  the  receipts  of  rent 
since  the  expiration  of  the  old  lease,  a  new  tenancy  from  year  to 
year ;  and  that,  as  such  presumed  tenancy  had  not  been  determined 
by  a  notice  to  quit,  the  plaintiff  was  not  entitled  to  recover  in  this 
ejectment. 

Upon  the  trial,  the  determination  of  the  old  lease  was  proved ; 
but  it  did  not  appear  that  the  lessor  of  the  plaintiff,  or  those  under 
whom  he  claimed,  had  been  apprised  of  the  fact  until  recently 
before  the  commencement  of  this  ejectment :  and  it  was  insisted, 
as  before  stated,  on  the  part  of  the  plaintiff,  that  the  receipt  of  the 
rent  since  the  determination  of  the  lease,  had  been  in  ignorance  of 
the  fact  of  that  determination,  and  therefore  that  such  receipt  could 
not,  under  the  circumstances,  be  made  the  foundation  of  an  implied 
new  tenancy  from  year  to  year. 

A  verdict  was  found  for  the  plaintiff;  and  a  rule  ui$i  was 
afterwards  obtained,  calling  upon  the  plaintiff  to  show  cause  why  a 
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nonsuit  should  not  be  entered,  or  why  there  should  not  be  a  new       Dosd. 
trial.    A  new  trial  was  asked  upon  the  ground  that  evidence  offered,  ^^ 

on  the  part  of  the  defendant,  for  the  purpose  of  proving  the  grant       Craoo. 
of  the  new  lease  of  the  premises  since  the  determination  of  the  old 
lease,  had  been  improperly  rejected. 

We  have  considered  what  has  been  urged  at  the  Bar  in  support 
of  this  part  of  the  rule,  and  have  referred  to  the  Judge's  notes  of 
the  trial ;  and  it  appears  to  us  that  there  is  no  groi^nd  for  granting 
a  new  trial  upon  this  objection. 

The  evidence  which  was  alleged  to  have  been  improperly  rejected  [  ^7  ] 
was  the  statement  of  a  witness  called  upon  the  part  of  the  defen- 
dant, that,  in  a  conversation  which  took  place  fourteen  or  fifteen 
years  ago,  between  the  witness  and  a  former  owner  of  the  property, 
through  whom  the  lessor  of  the  plaintiff  made  title,  suoh  former 
owner  had  said  that  the  land  had  been  new-leased,  or  new-lived, 
but  without  mentioning  either  the  term,  or  lives,  or  rent,  or  any  of 
the  stipulations  of  the  supposed  lease. 

It  appeared,  upon  the  discussion  of  the  rule,  that,  upon  such 
evidence  being  given,  the  learned  Judge  intimated  that  it  was  much 
too  loose  to  be  available  as  evidence  of  the  grant  of  a  new  lease ; 
and  that  the  counsel  on  the  part  of  the  defendant  acquiesced  in  the 
opinion  so  expressed ;  and  that  no  further  reference  during  the 
trial  was  made  to  such  evidence.  No  argument  took  place  upon 
the  subject :  the  Judge  was  not  asked  to  make  a  note  of  the 
evidence,  or  the  rejection  of  it,  or  to  leave  it  to  the  jury  :  and,  in 
truth,  there  was  a  complete  acquiescence,  in  not  merely  the  opinion 
expressed  by  the  learned  Judge,  but  also  the  sufficiency  of  the 
evidence.  Under  such  circumstances,  no  objection  can  now  be 
maintained  upon  the  subject :  and  I  may  add  that  the  Court  is 
quite  satisfied  that  the  Judge  was  correct  in  his  view  of  the  effect 
of  the  evidence,  and  that  such  evidence  never  could  have  been 
made  available  as  proof  of  a  new  lease  having  been  granted. 

The  remaining  question  to  be  considered,  is,  that  which  was 
reserved  by  the  learned  Judge,  namely,  whether  the  jury  ought  to 
have  been  directed  that  the  law  implied  a  tenancy  from  year  to 
year  from  the  receipt  of  rent  since  the  determination  of  the  lease, 
under  the  circumstances  proved,  or  whether  it  was  properly  left  to 
the  jury  to  say  if  the  rent  had  been  received  as  under  the  old  lease, 
in  ignorance  of  the  determination  *of  such  lease,  or  under  some  [  ♦98  ] 
new  agreement  come  to  between  the  parties ;  such  question  being 
left  accompanied  by  a  direction,  that,  if  the  premises  had  been 
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DoBd.       occupied  since  the  determination  of  the  lease  under  any   new 
V.  agreement,  the  defendant  was  entitled  to  a  verdict. 

Cbaqo.  ^q  q^^q  q(  opinion  that  the  learned  Judge  acted  correctly    in 

leaving  to  the  jury  the  question  of  fact,  whether  the  premises  had 
been  occupied  by  the  defendant  as  under  the  old  lease,  in  ignorance 
of  its  determination,  or  under  some  new  agreement.  And  we  think 
that  it  would  not  have  been  proper  to  have  directed  the  jury  that 
the  law  implied  from  the  receipt  of  rent  under  the  circumstances 
proved  some  agreement  creating  a  yearly  tenancy,  which  could  not 
determine  without  notice  to  quit. 

It  is  clear,  that,  upon  proof  of  the  payment  of  rent  in  respect  of 
the  occupation  of  premises  ordinarily  let  from  year  to  year,  the  law 
will  imply  that  the  party  making  such  payments  holds  under  a 
tenancy  from  year  to  year;  and  it  was  so  ruled  in  Bishop  v. 
Howard  (i).  But  it  is  equally  clear  that  it  is  competent  to  either 
the  receiver  or  payer  of  such  rent  to  prove  the  circumstances  under 
which  the  payments  as  for  rent  were  so  made,  and  by  such  circum- 
stances to  repel  the  legal  implication  which  would  result  from  the 
receipt  of  rent,  unexplained. 

The  principle,  that  the  payment  of  rent  may  be  explained,  for 
the  purpose  of  protecting  parties  from  the  legal  consequences  which 
would  otherwise  follow  from  such  payments,  is  recognised  by 
BuLLBR,  J.,  in    Williams  v.  Bartholomew  (2),  and  was  allowed  in 

[  *99  ]       Rogers  *v.  Pitcher  (3) ;  and  it  is  consistent  with  the  general  principles 
of  the  law  (4). 

In  this  case,  if  the  receipt  of  rent  by  the  lessor  of  the  plaintiff 
had  been  unexplained,  a  tenancy  from  year  to  year  ought  to  have 
been  presumed,  according  to  the  decision  of  Bishop  v.  Howard. 
But  the  plaintiff  did  not  leave  the  receipt  of  rent  unexplained ;  but 
gave  evidence  for  the  purpose  of  showing  that  such  receipt  of  rent 
had  taken  place  under  a  mistake  of  fact  in  respect  of  the  deter- 
mination of  the  lease,  which  had  improperly  been  concealed  from 
him.  Upon  that  explanation,  the  question  in  the  cause  was  no 
longer,  what  was  the  legal  presumption  from'  tlie  unexplained 
payment  of  rent ;  but,  whether  the  evidence  offered  to  explain  the 
receipts  on  the  part  of  the  plaintiff  did  establish,  that,  in  point  of 
fact,  the  rent  had  been  received  in  relation  to  the  old  lease,  and  not 

(1)  26  E.  B.  291  (2  B.  &  0.  100;  3  (4)  Soe  Grarenor  v.  Wixnihause,  2d 
Dowl.  &%.  293).  E.   E.   582(1   Bing.  43);    Fetiner   t. 

(2)  4  E.  E.  816  (1  Bos.  &  P.  326).  Duplock,  27  B.  E.  637  (2  Bing,  10). 

(3)  1  Marsh.  541;  6  Taunt.  202. 
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upon  a  new  agreement.     That  was  a  question  of  fact,  which  we       Dob  d. 
think  was  properly  left  to  the  jury.     And  we  think  that  the  jury  ^^ 

were  properly  directed,  that,  if  such  rent  had  been  received  in  Craoo. 
relation  to  any  new  agreement,  the  verdict  should  be  for  the  defen- 
dant ;  such  direction  being  in  conformity  with  the  principle,  that, 
from  the  payment  of  rent,  unexplained,  the  law  will  imply  a  tenancy 
from  year  to  year,  with  the  incidents  attached  to  it,  namely, 
the  necessity  of  a  regular  notice  to  quit,  before  the  defendant's 
possession  could  be  disturbed. 
We  therefore  think  there  was  no  misdirection,  and  that  the  rule 

must  be  discharged. 

^  Rule  discharged. 


DICKER  V.   JACKSON.  i848, 

(6  C.  B.  103—114 ;  S.  C.  17  L.  J.  0.  P.  234;  12  Jur.  541.)  AfayU. 

A  declaration  in  aasmnpfiit  stated,  that,  on  the  2nd  of  September,  1844,  [  103  ] 
tlie  plaintiff  entered  into  certain  articles  of  agreement  with  the  defendant, 
for  the  sale  of  a  piece  of  land,  whereby  the  plaintiff  agreed  that  he  would, 
within  one  month  from  the  date  thereof,  or  from  being  required  so  to  do, 
deliver  to  the  defendant  an  abstract  of  his  title  to  the  said  premises,  and 
deduce  a  clear  title  thereto,  and  that  the  defendant  did  thereby  agree  that 
he  would  pay  the  purchase-money  as  follows,  the  sum  of  5482.  18«.  lOd,  on 
the  signing  of  the  contract,  and  the  residue  or  sum  of  4,940/.  10«.  on  or 
before  the  2nd  day  of  September,  1848,  together  with  interest,  &c.  The 
declaration,  after  alleging  that  the  plaintiff  did,  before  the  commencement 
of  the  suit,  and  within  one  month  from  being  required  so  to  do,  deliver  to 
the  defendant  such  an  abstract  of  his  title  to  the  said  premises,  and  deduce 
such  a  clear  title  thereto,  as  in  and  by  the  said  articles  in  that  behalf 
specified  and  required,  alleged  for  breach,  the  non-payment  by  the  defen- 
dant of  the  residue  of  the  purchase-money. 

Plea,  that  the  plaintiff  did  not  deliver  to  the  defendant  an  abstract  of 
title  to  the  said  premises,  and  deduce  such  a  clear  title  thereto,  as  in  and  by 
the  said  agreement  specified  and  required,  modo  et  formdy  &c, : 

Held,  bad,  inasmuch  as  the  performance  by  the  plaintiff  of  the  contract 
with  respect  to  delivering  an  abstract,  &c. ,  was  not  a  condition  precedent  to 
his  right  to  maintain  an  action  for  the  non-payment  of  the  purchase- 
money,  and  consequently,  that  the  allegation  of  performance,  in  the 
declaration,  was  immaterial,  and  not  traversable. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  on 
the  2nd  of  September,  1844,  in  and  by  certain  articles  of  agreement, 
dated,  to  wit,  the  day  and  year  aforesaid,  and  then  made  and 
entered  into  by  and  between  the  plaintiff  of  the  one  part,  and  the 
defendant  of  the  other  part,  the  plaintiff  agreed  to  sell,  and  the 
defendant  agreed  to  purchase,  for  the  sum  of  5,4892.  8«.  lOd., 
payable  as  thereinafter  and  hereinafter  mentioned,  a  piece  of  land 
in  the  said  articles  described,  together  with  the  use  and  occupation, 
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DioKEB      in  common  with  others  entitled  thereto,  of  a  certain  back  street 

Jackson.     '^  t^e    said   articles  mentioned,   and  all   rights,  members,  and 
appurtenances  to  the  said  piece  of  land  belonging :  and  the  plaintiff 

[  •104  ]  thereby  agreed  that  he  would,  within  one  *month  from  the  date 
thereof,  or  from  being  required  so  to  do,  at  his  own  expense,  deliver 
to  the  defendant  an  abstract  of  his  title  to  the  said  premises,  and 
deduce  a  clear  title  thereto ;  and  that  the  plaintiff  would,  upon 
payment  of  the  purchase-money  of  the  said  premises,  together  with 
all  interest  which  might  accrue  due  thereon  as  thereinafter  and 
hereinafter  mentioned,  execute  a  proper  conveyance  (to  be  prepared 
by  and  at  the  expense  of  the  defendant),  or  of  so  much  thereof  as 
should  not  have  been  previously  conveyed  under  the  provisions 
thereinafter  contained  and  hereinafter  mentioned,  unto  the  defen- 
dant, his  heirs  or  assigns,  or  as  he  or  they  should  direct  or  appoint, 
free  from  incumbrance  (except  as  thereinafter  and  hereinafter 
mentioned),  and  subject  to  the  several  stipulations  and  conditions 
thereinafter  and  hereinafter  mentioned:  and  the  defendant  did 
thereby  agree  that  he,  the  defendant,  his  heirs,  &c.,  would  pay  to 
the  plaintiff  the  said  purchase-money  as  follows,  that  is  to  say,  the 
sum  of  548Z.  18«.  lOd.  on  the  signing  of  the  said  contract,  to  wit, 
the  said  articles,  and  the  residue  or  sum  of  4,940Z.  10«.  on  or  before 
the  2nd  of  September,  1848,  together  with  interest  in  the  mean 
time  on  the  said  sum  of  4,9402.  10^.,  at  the  rate  of  51.  per  lOOZ. 
for  one  year,  payable  half-yearly,  on  the  2nd  of  March  and  the 
2nd  of  September  in  each  year ;  the  first  payment  thereof  to  be 
made  on  the  2nd  of  March  next  after  the  making  of  the  said  contract : 
and  the  plaintiff  did  thereby  agree,  that,  at  any  time  before  the  said 
2nd  of  September,  1848,  he,  the  plaintiff,  his  heirs  or  assigns,  &c., 
would,  on  being  thereunto  required  by  the  defendant,  execute  to 
him,  or  to  any  person  he  might  appoint,  a  conveyance  or  convey- 
ances of  any  portion  of  the  said  hereditaments,  on  payment  to  the 
plaintiff  of  the  whole  of  the  purchase-money  which  the  defendant 
should  have  agreed  to  accept  from  the  purchaser  or  purchasers 

[  'los  ]  thereof,  provided  *that  such  purchase-money  should  not  be  at  a  less 
rate  than  8Z.  by  the  yard  for  land  so  conveyed ;  provided  also,  that 
the  costs  and  charges  of  furnishing  abstracts,  if  required,  and  of 
verifying  the  same,  or  of  any  other  proceeding  connected  with  such 
partial  conveyance,  should  be  borne  and  paid  by  the  defendant,  his 
heirs,  &c.,  it  being  the  intention  of  the  parties  that  the  plaintiff 
should  be  indemnified  from  all  such  costs  and  charges ;  and 
the  defendant  should  not  be  entitled  to  call  for,  nor  should  the 
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plaintifif  be  required  to  produce,  any  earlier  title  to  the  said  land  Dickrb 
than  the  original  conveyance  thereof  from  F.  E.  Price  to  Mr.  W.  jackson. 
Fairhurst,  deceased;  and  any  conveyance  to  be  made  ander  the 
said  articles  should  be  subject  to  the  reservations,  covenants,  and 
restrictions  contained  in  such  conveyance,  so  far  as  the  same 
affected  the  land  by  the  said  articles  contracted  to  be  sold,  and  also 
to  the  several  conditions  and  stipulations  therein  contained.  The 
declaration  then  set  out  certain  other  stipulations  contained  in  the 
agreement,  which  were  not  material  to  the  present  question,  and 
proceeded  to  allege  that  it  was  further  agreed  that  possession 
of  the  said  land  should  be  forthwith  given  to  the  defendant,  and 
that  all  taxes,  rates,  and  other  outgoings,  up  to  the  date  of  the  said 
articles,  should  be  paid  by  the  plaintiff,  and,  from  and  after  the 
said  date,  by  the  defendant.  The  declaration  then  stated  the  terms 
of  the  agreement  for  entry  and  sale  in  case  of  default  by  the 
defendant ;  and,  after  averring  mutual  promises,  alleged,  that,  on 
the  making  of  the  agreement,  to  wit,  on  <&c.,  possession  of  the  land 
was  forthwith  given  to  the  defendant,  and  all  taxes,  rates,  and  other 
outgoings,  up  to  the  date  of  the  said  articles,  were,  to  wit,  then, 
paid  by  the  plaintiff ;  and  that  the  plaintiff  did,  before  the  com- 
mencement of  this  suit,  and  within  one  month  from  being  requirf^d 
so  to  do,  to  wit,  on  the  5th  of  June,  1845,  at  his  own  *expen8e,  [  •loe  ] 
deliver  to  the  defendant  such  an  abstract  of  his  title  to  the  said 
premises,  and  deduce  such  a  clear  title  thereto,  as  in  and  by  the 
said  articles  in  that  behalf  specified  and  required;  and  that  the 
plaintiff,  from  the  making  of  the  said  contract  to  the  commencement 
of  this  suit,  in  all  things  did  perform,  and  was  ready  and  willing  to 
perform,  the  said  contract  in  all  things  on  his  part  to  be  per- 
formed ;  and  that,  although  the  defendant,  on  the  signing  of  the 
said  contract,  the  same  being  signed  by  him  on  the  day  and  year 
first  aforesaid,  did  pay  to  the  plaintiff  the  sum  of  548/.  18«.  lOd. ; 
and  although  the  residue  of  the  said  purchase-money,  to  wit,  the 
said  sum  of  4,9402.  10«.,  was,  on  the  2nd  of  September,  1846  (which 
day  elapsed  long  after  the  making  of  the  said  contract,  and  before  the 
commencement  of  this  suit),  due  and  unpaid,  and  still  remained 
due  and  unpaid ;  and  although  the  interest  under  the  said  articles 
payable  in  respect  of  the  said  residue  on  or  before  the  2nd  of 
March,  1846,  had  been  satisfied  to  the  plaintiff ;  and  although,  on 
the  2nd  of  September,  1846,  according  to  the  said  articles,  a  certain 
sum,  to  wit,  1232.  10«.  8d.,  for  half  a  year's  interest  on  the  said 
unpaid  residue  of  the  said  purchase-money,  at  the  rate  of  6L  per 

19—2 
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Dick  KB      100/.  for  one  year,  became  and  was  payable,  &c. ;  yet  that  the 
Jackson,     defendant  did  not,  on  the  day  and  year  last  aforesaid,  or  at  any 
time,  pay  the  same,  or  any  part  thereof. 

The  defendant,  amongst  other  pleas,  pleaded  that  the  plaintiff 
did  not  deliver  to  him,  the  defendant,  an  abstract  of  title  to  the  said 
premises,  and  deduce  such  a  clear  title  thereto,  as  in  and  by  the  said 
agreement  specified  and  required,  modo  et  forma ^  &c. 

To  this  plea,  the  plaintiff  demurred  specially,  assigning  for  caases, 

amongst  others,  that  it  tendered  an  immaterial  issue,  and  that  it 

ivas  double,  inasmuch  as  it  offered  to  put  in  issue  several  material 

[  *107  ]      things  averred  ^in  the  declaration,  viz.  the  delivery  of  an  abstract 

of  the  plaintiff's  title,  and  the  deducing  of  such  title. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Michaelmas  Term  last,  before 
Wilde,  Gh.  J.,  and  Coltman,  Maule,  and  Y.  Williams,  JJ. 

Aspland,  in  support  of  the  demurrer : 

It  is  submitted  that  this  plea  is  double,  inasmuch  as  it  puts  in 
issue  two  material  allegations  of  the  declaration,  namely,  the 
delivery  by  the  plaintiff  of  an  abstract  of  title  to  the  premises,  and 
the  deducing  of  a  clear  title  thereto.  The  contract  here  closely 
resembles  in  many  respects  the  agreement  set  out  in  Sansom  v. 
Rhodes  (i).  Smith  v.  Dixon  (2)  is  also  in  point.  Secondly,  the  plea 
is  bad  in  substance,  and  affords  no  answer  to  the  declaration.  By 
the  contract,  the  plaintiff  undertakes,  within  one  month  from  the 
date  thereof,  or  from  being  required  so  to  do,  to  deliver  an  abstract 
of  title.  It  nowhere  appears  that  one  month  had  elapsed,  or  that 
the  plaintiff  had  been  required  to  deliver  such  abstract.  It  is  true 
that  the  declaration  alleges  performance  on  the  part  of  the  plaintiff ; 
but  such  averment  is  immaterial,  and  cannot  be  traversed  ;  for,  even 
if  the  plaintiff  had  broken  his  contract  in  this  respect,  it  does  not 
amount  to  a  condition  precedent.  This  case  falls  within  the 
principle  laid  down  in  the  note  to  Pordage  v.  Cole  (8).  It  is  clear 
that  here  the  time  may  arrive  for  the  payment  of  the  money  by  the 
defendant,  before  the  plaintiff  can  be  called  upon  to  perform  his 
contract ;  and,  if  so,  there  is  no  ground  for  calling  it  a  condition 
precedent.  [He  cited  Mattock  v.  Kinglake(4)  and  Staters  v. 
Curling  (5).] 

(1)  6  Bing.  N.  C.  261 ;  8  Scoct,  644.  (4)  60  B.  B.  322  (10  Ad.  &  El.  60; 

(2)  7  Ad.  &  El.  1 ;  2  Nev.  &  P.  1.  2  P.  &  D.  343). 

(3)  1  Wine.  Saund.  320  b.  (5)  43  B.  B.  682  (3  Bing.  N.  C.  355). 
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12eir,  contra :  Diokkr 

As  to  the  objection  to  the  plea  on  the  score  of  duplicity,  the      Jackson. 
Court  mast  look  at  the  agreement,  to  see  what  was  the  meaning       ^  ^^^  ] 
of  the  parties.     Their  intent  clearly  was,  that  the  plaintiff  should 
deduce  a  good  title,  by  the  delivery  of  an  abstract  of  title.     *The       [  *109  ] 
single  point  of  defence  sought  to  be  raised  by  the  plea,  is,  that  the 
plaintiff  has  failed  to  make  out  a  good  title  in  the  way  he  undertook 
to  do,  namely,  by  delivering  an  abstract  of  such  title.     This  case 
comes  within  the  principle  laid  down  in  Bell  v.  Tuck€tt{i)f  as  to 
several  allegations  in  a  plea  constituting  only  one  defence.     Sansom 
V.  Rhodes  is  distinguishable ;  for,  there  the  time  named  did  not 
govern  the  whole  sentence. 

As  regards  the  point  whether  the  plea  discloses  a  substantial 
answer  to  the  declaration,  it  is  submitted  that  the  deducing  of  a 
good  title  is  such  an  essential  part  of  an  agreement  for  the  sale  of 
land,  that,  if  the  plaintiff  fails  to  do  so,  he  cannot  enforce  the 
agreement.  [He  cited  Flureau  v.  Thoi-nhiU  {2)  and  WUde  v. 
Fort  (3).]  With  respect  to  the  note  to  Pordage  v.  Cole,  the  present  [  110  ] 
case  does  not  fall  within  the  rule  there  laid  down. 

Aspland  was  heard  in  reply. 

Cur.  adv,  vtUt. 

WiLDB,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  is  an  action  on  promises.     The  declaration  states,  that,  on 

the  2nd  of  September,  1844,  the  plaintiff  and  defendant  entered 

into  certain  articles  of  agreement,  whereby  the  plaintiff  agreed  to 

sell,  and  the  defendant  to  purchase,  at  the  price  of  5,489/.  10^., 

payable  as  thereinafter  mentioned,  a  piece  of  land;  ''and  that  the 

plaintiff  thereby  agreed  that  he  would,  within  one  month  from  the 

date  thereof,  or  from  being  required  so  to  do,  at  his  own  expense, 

deliver  to  the  defendant  an  abstract  of  his  title  to  the  said  premises, 

and  deduce  a  clear  title  thereto  ;  "  and  that  the  plaintiff  would,  on 

payment  of  the  purchase-money,  with  all  interest  due  thereon,  as 

thereinafter  mentioned,  execute  a  proper  conveyance  (to  be  prepared 

by  and  at  the  expense  of  the  defendant),  or  of  so  much  thereof  as 

should  not  have  been  previously  conveyed  under  the  provisions 

thereinafter  contained ;  and  that    the  defendant  agreed  that  he 

would    pay   the    purchase-money    as    follows,    that    is    to    say, 

(1)3  Man.  A  G.  785  ;  4  Scott,  N.  R.         (2)  2  W.  Bl.  1078. 
402.  (3)  13  K.  K.  6)6  (4  Taunt.  331). 
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DioKKR      548/.   18s.   lOd.  on   signing   the  agreement,   and  the  remaining 

Jackson.  4,940Z.  10s.  on  or  before  September  2nd,  1848,  together  with 
interest,  at  51.  per  cent.,  such  interest  to  be  payable  half-yearly, 
on  March  2nd  and  September  2nd  in  each  year,  the  first  payment 
to  be  made  on  the  2nd  day  of  March  next  after  the  making  of  the 
agreement ;  and  that  the  plaintiff  agreed,  that,  at  any  time  before 

fill]  the  said  September  2nd,  1848,  he  *  would,  on  being  required, 
execute  to  the  defendant,  or  his  appointee,  a  conveyance  or  convey- 
ances of  any  portion  of  the  said  land,  on  payment  to  the  plaintiff 
of  the  whole  of  the  purchase-money  which  the  defendant  shoold 
have  agreed  to  accept  from  the  purchaser  or  purchasers  thereof, 
provided  that  such  purchase-money  should  not  be  at  a  less  rate 
than  3Z.  by  the  yard  for  the  land,  and  provided  that  the  costs  of 
furnishing  abstracts,  if  required,  and  of  verifying  the  same,  or  of 
any  other  proceeding  connected  with  such  partial  conveyance, 
should  be  borne  by  the  defendant ;  and  that  the  defendant  should 
not  be  entitled  to  call  for  any  earlier  title  than  the  original  convey- 
ance from  one  Price  to  one  Fairhurst.  The  declaration  then  stated 
certain  other  stipulations  in  the  agreement,  as  to  the  terms  of  the 
conveyance,  and  as  to  the  custody  of  the  title  deeds,  and  as  to  the 
expenses  of  evidences  of  title  not  in  the  plaintiff's  possession,  which 
should  be  required  by  the  defendant  or  by  a  sub-purchaser ;  and 
that  it  was  further  agreed  between  the  plaintiff  and  defendant  that 
possession  of  the  land  should  be  forthwith  given  to  the  defendant. 
The  declaration  then  set  out  certain  other  stipulations  contained 
in  the  agreement,  which  do  not  appear  to  be  material  to  the 
question  raised  for  the  decision  of  the  Court. 

After  thus  stating  the  agreement,  the  declaration  proceeded  to 
aver,  that,  on  the  making  of  the  agreement,  possession  of  the  land 
was  given  to  the  defendant,  and  ''  that  the  plaintiff  did,  before  the 
commencement  of  this  suit,  and  within  one  month  from  being 
required  so  to  do,  to  wit,  on  the  6th  day  of  June,  1845,  at  his  own 
expense,  deliver  to  the  defendant  such  an  abstract  of  his  title  to  the 
said  premises,  and  deduce  such  a  clear  title  thereto,  as  in  and  by 
the  said  articles  in  that  behalf  specified  and  required ;  *'  and  that 
the  plaintiff,  from    the  making  of   the   said   contract  until  the 

[  ♦112  ]  commencement  *of  this  suit,  did  perforin,  and  was  ready  and 
willing  to  perform,  the  said  contract  in  all  things,  &c. ;  and 
although  the  defendant,  on  the  signing  of  the  contract,  did  pay 
to  the  plaintiff  the  sum  of  5482.  18s.  lOd.,  and  although  the 
4,940{.  10^.,  residue  of  the  purchase-money,  was,  on  the  2nd  day 
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of  September,  1846,  due  and  unpaid,  and  although  the  interest  Diokbr 
payable  in  respect  of  the  said  residue  on  or  before  the  2nd  of  March,  jackbon. 
1846,  had  been  satisfied,  and  although,  on  the  said  2nd  day  of 
September,  1846,  a  certain  sum,  to  wit,  123{.  10«.  8^^.,  for  half  a 
year's  interest,  became  due,  yet  the  defendant  did  not,  on  the  day 
and  year  last  aforesaid,  or  at  any  time,  pay  the  same,  or  any  part 
thereof. 

The  defendant,  by  the  plea  which  gives  rise  to  the  present 
question,  has  pleaded,  by  way  of  traverse,  that  '' the  plaintiff  did 
not  deliver  to  the  defendant  an  abstract  of  title  to  the  said  premises, 
and  deduce  such  a  clear  title  thereto,  as  in  and  by  the  said 
agreement  specified  and  required,  modo  et  formd,  &c.*' 

To  this  plea,  the  plaintiff  has  demurred  specially,  and  one  of 
the  causes  assigned,  is,  that  the  plea  is  double,  as  it  offers  to  put 
in  issue  several  material  things  averred  in  the  declaration,  first, 
the  delivery  of  an  abstract  of  the  plaintiff's  title,  and,  secondly,  the 
deducing  of  such  title. 

On  the  argument  of  this  demurrer  before  us  (i),  it  was  contended, 
on  behalf  of  the  plaintiff,  that  this  traverse  was  bad  in  substance ; 
for,  that  the  delivery  of  the  abstract,  and  the  deducing  a  clear  title 
within  one  month  from  being  required  so  to  do,  was  not  a  condition 
precedent  to  his  right  to  maintain,  the  action  ;  and  therefore  that 
the  allegation  in  the  declaration  of  his  having  performed  it,  was 
immaterial  and  superfluous ;  and  *that  the  traverse  of  it  was,  [  *113  ] 
consequently,  bad  :  and  it  was  further  contended,  that,  even  if  the 
allegation  was  material  and  necessary,  the  traverse  in  question  was 
bad  for  duplicity ;  for,  that  the  true  meaning  of  the  part  of  the 
agreement  in  question  was,  not  simply  that  a  clear  title  should  be 
disclosed  on  the  face  of  the  abstract,  but  that,  moreover,  a  clear  title 
in  fact  should  be  deduced  ;  and  that,  consequently,  a  failure  on  the 
part  of  the  plaintiff  either  to  deliver  an  abstract,  or  to  deduce  a  clear 
title,  within  the  appointed  time,  would  be  a  good  bar  to  the  action, 
if  the  performance  of  that  part  of  the  contract  were  really  a 
condition  precedent. 

On  the  other  hand,  it  was  argued  on  behalf  of  the  defendant,  that 
nothing  more  was  required  of  the  plaintiff  than  to  deliver  an 
abstract,  deducing  a  clear  title  on  the  face  of  it ;  and  that,  there- 
fore, the  plea  was  not  open  to  the  objection  of  duplicity:  and, 
further,  that  the  performance  of  this  part  of  the  agreement  was  a 
condition  precedent. 

(1)  Wilde,  Oil.  J.,  Coltman,  J.,  Maule,  J„  and  V.  Williams,  J. 
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Dicker  It  is  not  necessary  for  as  to  decide  whether  the  plaintiff  or  the 

Jaoksok.  defendant  is  right  in  his  construction  of  the  terms  of  the  contract 
in  the  former  respect ;  because  we  are  of  opinion  that  the  perform- 
ance of  this  part  of  it  was  not  a  condition  precedent  to  the  plaintiff's 
right  to  enforce  the  payment  which  is  the  subject  of  the  action. 

The  plaintiff,  by  the  terms  of  the  agreement,  undertakes  that  he 
will,  within  a  month  from  being  required  so  to  do,  deliver  an 
abstract,  and  deduce  a  clear  title.  And  the  time  appointed  for  his 
performance  of  this  part  of  the  contract  does  not,  therefore,  arrive 
until  he  has  been  required  to  do  so,  and  a  month  shall  have  expired 
after  the  date  of  such  requisition.  But  the  defendant  undertakes 
to  pay  the  interest  upon  the  unpaid  purchase-money  on  certain 
specified  days  between  the  date  of  the  agreement  and  the  day  fixed 
[  •lu  ]  for  the  payment  *of  the  residue  of  the  principal  purchase-money  ; 
and  the  time  appointed  for  him  to  make  these  payments  may  arrive 
before  a  month  has  expired  after  a  requisition  to  the  plaintiff  to 
deliver  the  abstract  and  deduce  the  title,  and,  consequently,  before 
the  time  appointed  for  the  plaintiff  to  do  so  has  arrived.  The  case, 
then,  appears  to  fall  directly  within  the  rule  laid  down  by  Mr.  Serjt. 
Williams,  in  the  note  to  Pcyrdage  v.  Cole  (i),  viz.,  that,  "  if  a  day  be 
appointed  for  payment  of  money,  or  part  of  it,  or  for  doing  any 
other  act,  and  the  day  is  to  happen,  or  may  happen,  before  the 
thing  which  is  the  consideration  of  the  money,  or  other  act,  is  to 
be  performed,  an  action  may  be  brought  for  the  money,  or  for  not 
doing  such  other  act,  before  performance ;  for,  it  appears  that  the 
party  relied  on  his  remedy,  and  did  not  intend  to  make  the 
performance  a  consideration  precedent." 

If  this  rule  be  correctly  laid  down,  as  we  think  it  is,  it  demonstrates 
that  the  performance  of  this  part  of  the  contract  by  the  plaintiff  is 
not  a  consideration  precedent  to  his  right  to  maintain  this  action  ; 
and,  consequently,  the  allegation  in  the  declaration  of  such 
performance  being  immaterial  and  superfluous,  the  plea,  which  is 
merely  a  traverse  of  such  allegation,  is  bad. 

Our  judgment  must,  therefore,  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
(1)  1  Wme.  Saund.  320  b. 
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PLENTY  V.  WEST  (1).  i8«. 

J%lt£  14 

(6  C.  B.  201—235;  S.  C.  17  L.  J.  0.  P.  316.)  ' 

The  testator,  W.  B.,  by  a  testamentary  paper,  dated  the  5th  of  October,  [^01] 
1837,  and  daly  executed  and  attested,  gave,  devised,  and  bequeathed  '*  all 
his  eetate  and  effects,  both  real  and  personal  or  mixed,  to  certain  persons, 
and  to  the  survivor  of  them,  and  the  heirs,  executors,  and  administrators  of 
the  survivor  of  them,  in  trust  to  divide  the  same  between  the  three  boys  of 
W.  West  and  Caroline  Simmons,  at  their  respective  ages  of  twenty-one 
years ;  the  same  to  be  vested  interests.*' 

A  second  testamentary  paper,  dated  the  13th  of  April,  1838,  and  duly 
executed  and  attested,  was  as  follows :  **  This  is  the  last  will  of  me,  W.  B., 
of  ftc  I  give  and  bequeath  all  my  estate  and  effects  as  hereafter  mentioned, 
vis.  all  my  household  goods  at  N.  to  Caroline,  the  daughter  of  W.  and  F. 
Simmons,  for  ever.  I  also  give  all  my  real  estate,  as  well  freehold,  copy- 
hold, or  leasehold,  to  the  said  Caroline  Simmons,  for  her  life ;  and,  after 
her  decease,  to  W.  West,  for  the  term  of  his  life ;  and,  after  both  their 
deceases,  to  W.  and  G.  West,  the  sons  of  the  first- named  W.  West  (*  and 
their  heirs,  executors,  and  administrators,  for  ever,'  being  struck  out),  or 
all  my  interest  therein,  during  the  term  of  their  natural  lives,  and  to  the 
survivor  of  them,  for  their  life :  and  then,  as  to  all  my  copyhold  estate  of 
B.,  to  the  Eev.  H.  Budd,  and  his  heirs,  for  ever,  subject  to  the  payment  of 
500/.  to  Caroline  Simmons  and  500/.  to  the  said  W.  West  first  named,  as 
soon  as  the  said  H.  Budd  shall  come  into  possession  thereof,  or  within  one 
year  after."  Appended  to  this  was  a  codicil,  by  which  the  testator  appointed 
Caroline  Simmons  and  W.  West,  the  father,  executrix  and  executor  thereof. 

A  third  testamentary  paper,  dated  November,  1839,  and  also  duly 
executed  and  attested,  was  as  follows :  '*  This  is  the  last  will  and  testament 
of  me,  the  undersigned  W.  B.,  of  Ac,  relating  to  all  my  freehold  and  copy- 
hold lands,  tenements,  and  hereditaments,  and  all  my  real  estate  whatso- 
ever, which  I  hereby  give,  devise,  and  bequeath,  to  the  intent  that  the 
rent«,  issues,  and  profits  thereof  may  be  divided  into  three  equal  parts, 
shares,  and  proportions,— one  third  whereof  I  give  and  devise  to  Caroline, 
the  daughter  of  W.  and  F.  Simmons,  for  her  natural  life,  subject  to  an 
aouoity  of  50/.  per  annum  payable  to  her  mother  F.  Simmons,  during  her 
life.  Then,  as  to  the  other  two-thirds  of  the  said  rents,  issues,  and  profits, 
I  hereby  direct  the  said  annual  rents  and  profits  to  be  paid  to  all  the 
children  of  W.  West,  or  that  he  be  permitted  to  receive  the  annual  rents, 
issues,  and  profits  of  my  said  freehold  and  copyhold  estates,  for  the  use  and 
maintenance,  education,  &c.,  of  all  his  said  children  until  their  arrival  at 
the  age  of  twenty-one  years."  And  W.  West  was  appointed  executor,  **so 
far  as  the  same  is  necessary  to  the  }>erformance  of  the  trusts  relating  to 
my  real  estate." 

The  testator  died  in  August,  1840. 

W.  West,  in  the  three  several  testamentary  papers  named,  had  four 
children,  born  in  the  testator's  lifetime,  viz.  three  sons,  William,  Qeorge, 
Frederick,  and  a  daughter,  Ann : 

Ueld,  first,  that  the  instrument  executed  in  November,  1839,  was  the 
only  one  which  had  any  validity  as  far  as  concerned  the  legal  rights  of  the 
parties: 

Secondly,  that  Caroline  Simmons  (and  her  husband)  took  no  legal  estate 
or  interest  in  the  real  property  devised ;  and  that  W.  West  the  father,  took, 
at  law,  as  trustee,  an  estate  in  fee  in  one  undivided  third  part  of  the  real 

(0  See  Ihmptty  v.  Lawion  (1877)  2  P.  D.  98,  105,  46  L.  J.  P.  23.— J.  G.  P. 
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Plbnty  estate,  and  an  interest  in  the  remaining  two-thirds  during  the  minority  of 

V.  his  children,  determinable,  as  to  the  respective  shares  of  his  childreD,  in 

Wkst,  the  said  two- thirds,  on  their  respectively  attaining  twenty-one : 

Thirdly,  that  the  four  children  of  W.  West  took  a  remainder  in  fee,  as 
joint- tenants,  expectant  on  the  detenninati(»n  of  the  estate  of  their  father, 
in  their  respective  shares  of  the  undivided  two-thirds  of  the  real  estate : 

Fourthly,  that  Henry  Budd  and  W.  Simmons  and  Frances  his  wife,  took 
no  legal  estate  or  interest  in  the  real  property  devised. 

This  was  a  case  sent  from  the  Court  of  Chancery,  for  the  opinion 
of  this  Court. 

On  the  5th  of  October,  1837,  William  Budd,  formerly  of  Burgh- 
[  ♦202  ]  clere,  in  the  county  of  Southampton,  and  late  *of  Newbury,  in  the 
county  of  Berks,  since  deceased,  duly  made  and  published  his  last 
will,  in  his  own  handwriting,  dated  the  5th  of  October,  1887,  and 
executed  and  attested  in  such  manner  as  was  then  by  law  required 
for  rendering  valid  devises  of  freehold  estates  of  inheritance ;  and 
thereby  gave,  devised,  and  bequeathed  all  his  estate  and  effects, 
both  real  and  personal,  or  mixed,  unto  and  to  be  divided  eqaally 
between,  the  three  boys  of  William  West,  and  Caroline  Plenty,  then 
Caroline  Simmons,  at  their  respective  ages  of  twenty-one  years,  the 
same  to  be  vested  interests. 

On  the  13th  of  April,  1888,  the  said  testator  made  and  executed, 
in  manner  then  required  by  law,  two  other  testamentary  instruments, 
both  in  his  own  handwriting,  and  both  written  on  one  and  the  same 
sheet  of  paper.  These  instruments  (with  the  signatures  and 
attestations  thereto)  are  as  follows : 

'^  This  is  the  last  will  of  me,  W.  Budd,  late  of  Burghclere,  in 
Hants,  but  now  of  Newbury,  in  Berks,  gentleman.  I  give  and 
bequeath  all  my  estate  and  effects  as  hereinafter  mentioned,  namely, 
[  *^'^  *  ]  all  my  household  goods  *at  Newbury,  to  Caroline,  the  daughter  of 
William  and  Frances  Simmons,  for  ever.  I  also  give  all  my  real 
estate,'  as  well  freehold,  copyhold,  or  leasehold,  to  the  said  Caroline 
Simmons,  for  her  life ;  and,  after  her  decease,  to  William  TVest,  of 
Sj.een,  ironfounder,  for  the  term  of  his  life ;  and,  after  both  their 
deceases,  to  William  and  George  West,  the  sons  of  the  first-named 
William  West,  for  all  my  interest  therein,  during  the  term  of  their 
natural  lives,  and  to  the  survivor  of  them,  for  their  life ;  and  then, 
as  to  all  my  copyhold  estate  at  Burghclere,  to  the  Bev.  Henry 
Budd,  of  White  Boothing,  in  Essex,  and  his  heirs,  for  ever,  subject 
to  the  payment  of  5002.  to  Caroline  Simmons,  and  500/.  to  the  said 
William  West  first  named,  as  soon  as  the  said  Henry  Budd  shall 
come  into  possession  thereof,  or  within  one  year  after  :  The  words 
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in  the  twelfth  and  thirteen  lines  *  and  their  heirs,  executors,  and       plrnty 
administrators,  for  ever,'  being  first  drawn  through  with  the  pen  as        wkst. 
erased.     Dated,  this  13th  of  A;)ril,  1888. 

'*  W.  BUDD  (l.s.) 
*'  Signed,  sealed,  published,  and  declared 
by  the  testator  William  Budd,  as  and  for 
his  last  will,  in  the  presence  of  us,  who,  at 
his  request,  in  his  and  each  other's  presence, 
have  hereunto  set  our  hands,  the  18th  day 
of  April,  1838. 

"B.  C,  H.  G.,  H.  G.,  junior." 

"  Of  this  my  will,  I  appoint  the  said  Caroline  Simmons,  and 
William  W^est,  the  father,  executrix  and  executor :  As  witness  my 
hand  and  seal,  the  day  and  year  above  written. 

"  W.  Budd.  (l.s.) 
"  B.  C,  H.  G.,  H.  G.,  junior." 

In  November,  1839,  the  testator  made  and  executed,  in  manner        [  204  ] 
then  required  by  law,  one  other  testamentary  instrument,  in  his 
own  handwriting.     This  instrument  (with  the  signature  and  attesta- 
tion thereto)  was  as  follows  : 

**  This  is  the  last  will  and  testament  of  me,  the  undersigned 
William  Budd,  of  Newbury,  in  the  county  of  Berks,  gentleman, 
relating  to  all  my  freehold  and  copyhold  lands,  tenements,  heredita- 
ments, and  all  my  real  estate  whatsoever ;  which  I  hereby  give, 
devise,  and  bequeath  to  the  intent  that  the  rents,  issues,  and  profits 
thereof  may  be  divided  into  three  equal  parts,  shares,  and  pro- 
portions, one  tljird  whereof  I  give  and  devise  to  Caroline,  the 
daughter  of  William  and  Frances  Simmons,  for  her  natural  life, 
independent  of  any  husband  she  may  hereafter  marry,  and  for  which 
her  receipts  alone  shall,  from  time  to  time,  notwithstanding  her 
eoverture,  be  a  sufficient  discharge;  subject,  nevertheless,  to  an 
annuity  of  50/.  per  annum  payable  to  her  mother,  Frances  Simmons, 
daring  her  life,  independent  of  her  present  or  any  other  husband, 
payable  quarterly,  and  for  which  her  receipt  alone,  notwithstanding 
her  coverture,  shall,  from  time  to  time,  be  a  sufficient  discharge. 
Then,  as  to  the  other  two-thirds  of  the  said  rents,  issues,  and 
profits,  I  hereby  direct  the  said  annual  rents  and  profits  to  be  paid 
to  all  the  children  of  William  West,  of  Speenhamland,  ironfounder 
and  engineer,  or  that  he  be  permitted  to  receive  the  annual  rents, 
issues,  and  profits  of  my  said  freehold  and  copyhold  estates,  for  the 
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Plenty  use  and  maintenance,  education,  and  putting  forth  in  the  world,  of 
Wbbt.       ftll  hiB  said  children,  until  their  arrival  at  the  age  of  twenty-one 

years.  I  appoint  the  said  William  West  executor  of  this  my  will, 
[  *20o  ]       so  far  *a8  the  same  is  necessary  to  the  performance  of  the  trusts 

relating  to  my  real  estate. 

"W.    BUDD.    (L.S.) 

"  Signed,  sealed,  and   published  by  the 
said  testator,  in  the  presence  of 

"  B.  W.,  B.  C,  R.  G." 

The  testator  died  in  August,  1840. 

At  the  time  of  making  his  will  of  the  5th  of  October,  1837,  and 
thenceforth  up  to  and  at  the  time  of  his  death,  the  testator  was 
seised  and  possessed  of  freehold  estates  in  the  county  of  Berks  and 
elsewhere,  and  was  entitled  in  fee,  according  to  the  custom  of  the 
manor  whereof  the  same  were  holden  (i),  to  a  copyhold  farm  and 
lands  at  Burghclere,  in  the  occupation  of  William  Vincent  as  tenant, 
and  to  two  copyhold  cottages,  also  at  Burghclere,  in  the  occupation 
of  William  Simmons  as  his  tenant. 

William  West,  in  the  said  will  of  the  5th  of  October,  18d7,named» 
and  William  West,  described  in  the  said  testamentary  instruments 
of  the  ISth  of  April,  1838,  as  of  Speen,  ironfounder,  and  as  William 
West,  the  father,  and  William  West,  described  in  the  said  testa- 
mentary instrument  of  November,  1839,  as  of  Speenhamland, 
ironfounder  and  engineer,  is  one  and  the  same  person  ;  and  he  had 
four  children,  and  no  more,  born  in  the  testator's  life-time,  vis. 
three  boys,  William  West,  born  the  5th  of  May,  1833,  George 
West,  born  the  10th  of  October,  1834,  and  Frederick  West,  bom  the 
11th  of  May,  1836,  and  one  girl,  Ann  West,  born  the  18th  of  June, 
1838. 

Caroline  Simmons,  named  in  all  the  said  testamentary  writings, 
is  the  daughter  of  William  Simmons  and  Frances,  his  wife,  and  was 
born  in  April,  1822,  and  was  married  in  1841,  to  Edward  Pellew 
Plenty,  now  her  husband. 
[  206  ]  A  cause  is  now  depending  in  Chancery,  between  the  said  Caroline 

Plenty,  by  her  next  friend,  plaintiff,  and  the  said  William  West, 
the  father,  Henry  Budd,  William  West,  the  son,  George  West, 
Frederick  West,  Ann  West,  Edward  Pellew  Plenty,  William  Sim- 
mons, and  Frances,  his  wife,  and  others,  defendants :  and  by  the 
decree  made  on  the  hearing  of  this  cause,  before  the  Master  of  the 
(1)  Q.d,  **  whereof  the  same  were  parcel." 
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Bolls,  on  the  29th  of  April,  1846,  it  was  ordered  that  this  case  should      Plkntt 
be  made  for  the  opinion  of  the  Court  of  Common  Pleas,  on  the       wn»T. 
following  questions : 

First,  whether  all  or  any,  and  which,  of  the  said  testamentary 
instruments  constituted  the  said  testator's  last  will,  at  the  time  of 
his  death,  as  to  his  freehold  and  copyhold  estates,  or  any,  and  what 
parts  thereof :  and 

Secondly,  what,  if  any,  estates  and  interests  the  following  persons 
respectively  took  in  the  testator's  freehold  and  copyhold  estates,  or 
any,  and  what  parts  thereof,  under  the  said  testamentary  instru- 
ments, or  such  of  them  as  at  the  testator's  death  constituted  his  last 
will  as  to  his  freehold  and  copyhold  estates,  or  any  part  thereof, 
that  is  to  say, 

1.  The  said  Edward  Pellew  Plenty,  and  Caroline  his  wife,  in  her 
right,  and  each  or  either,  and  which  of  them  : 

2.  The  said  William  West,  the  father  : 

8.  The  said  William  West,  the  son,  and  George  West : 

4.  The  said  Frederick  West : 

5.  The  said  Ann  West : 

6.  The  said  Henry  Budd : 

7.  The  said  William  Simmons,  and  Frances,  his  wife,  in  her 
right,  or  either,  and  which,  of  them. 

The  case  was  argued  in  Easter  Term  last,  before  Wilde,  Ch.  J., 
Coltman,  J.,  Cresswell,  J.,  and  V.  Williams,  J. 

Channell,  Serjt.  (with  whom  was  W.  H.  Busk),  for  the  plaintiff,        [  207  ] 
Caroline  Plenty,  and  her  husband,  the  defendant  Edward 
Pellew  Plenty,  submitted : 

First  that  the  will  of  the-  5th  of  October,  1887,  and  the  several 
testamentary  instruments  of  13th  of  April,  1838,  and  November, 
1889,  together  constituted  the  testator's  last  will,  at  the  time  of  his 
death,  as  to  his  freehold  estates.  Secondly,  that  the  several  testa- 
mentary instruments  of  the  18th  of  April,  1888,  and  November, 
1839  (containing  a  complete  disposition  of  the  entire  interest  in  the 
testator's  copyholds),  wholly  revoked  the  disposition  thereof  con- 
tained in  the  will  of  the  5th  of  October,  1837,  and  together  constituted 
his  last  will,  at  the  time  of  his  death,  as  to  his  copyhold  estate. 
Thirdly,  that  the  plaintiff,  Caroline  Plenty,  took  for  her  separate 
use  an  estate  for  her  life  in  one  third  of  the  testator's  freehold  and 
copyhold  estates,  subject  to  defendant  Frances  Simmons's  annuity 
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Plkntt  of  501,  during  her  life.  Fourthly,  that  the  disposition  contained  in 
Wk8t.  ^^^  testamentary  instrument  of  November,  1839,  as  to  the  remain- 
ing two  thirds  of  the  income  of  the  testator's  freehold  and  copyhold 
estates,  was  void  for  uncertainty  ;  or,  if  not  void,  was  restricted  in 
duration  to  the  minority  of  the  defendants,  William  West,  the  son, 
George  West,  Frederick  West,  and  Ann  West,  so  that  each  of  these 
four  children  took  one  fourth  of  these  two  thirds  during  his  or  her 
minority,  or,  at  all  events,  that  these  two  thirds  belonged  to  these 
four  children,  as  joint-tenants,  during  the  minority  of  any  of  them, 
or  to  their  father  during  the  same  period.  Fifthly,  that,  subject  to 
the  life-estate  of  Caroline  Plenty,  for  her  separate  use,  in  one  third 
of  the  freehold  and  copyhold  estates,  and  subject  to  the  estates,  if 
any,  of  the  defendants  William  West,  the  son,  George  West, 
Frederick  West,  and  Ann  West,  or  the  estate,  if  any,  of  their  father, 
in  the  remaining  two  thirds,  the  defendant  Edward  Pellew  Plenty, 
[  ••208  ]  and  his  wife,  the  plaintiff,  in  her  *right,  took  an  estate  for  her  life 
in  the  freehold  and  copyhold  estates;  with  remainder  to  the 
defendant  William  West,  the  father,  for  his  life ;  with  remainder 
to  his  sons  William  West  and  George  West,  and  the  survivor  of 
them,  during  their  lives;  with  remainder,  as  to  the  testator's 
copyhold  estate,  to  the  defendant  Henry  Budd,  in  fee,  charged  with 
the  payment  of  5001.  to  the  defendant  Plenty  and  his  wife,  the 
plaintiff,  in  her  right,  and  5002.  to  William  West,  the  father,  within 
one  year  after  the  last  remainder  in  fee  should  come  into  possession. 
Sixthly,  that,  subject  to  the  life-estate  of  the  plaintiff,  for  her 
separate  use,  in  one  third  of  the  estates,  if  any,  of  the  defendants 
William  West,  the  son,  George  West,  Frederick  West,  and  Ann 
West,  or  the  estate,  if  any,  of  their  father,  in  the  remaining  two 
thirds,  and  the  life-estates  of  defendant  Plenty  and  his  wife,  the 
plaintiff,  in  her  right,  and  the  life-estates  of  William  West,  the 
father,  and  of  his  sons  William  West  and  George  West,  in  the 
testator's  freehold  estates,  the  defendant  Plenty,  and  his  wife,  the 
plaintiff,  took  an  estate  in  fee  in  one  fourth  of  the  testator's  freehold 
estates. 

The  three  testamentary  papers  together  constitute  the  will.  It 
cannot  be  denied  that  a  will  may  be  revoked  either  by  express 
words  of  revocation,  or  by  an  inconsistent  devise.  Here,  there  is, 
in  terms,  no  revocation  of  the  first  will,  either  in  the  second  or  in 
the  third ;  if  they  operate  as  a  revocation,  it  must  be  on  the  ground 
that  they  are  inconsistent  with  the  existence  of  the  first  will.  The 
first  will,  which  is  duly  executed  and  attested,  disposes  of  all  the 
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testator's  property,  real,  personal,  and  mixed.  The  second  and  plrnty 
third  wills  do  not  dispose  of  all  the  property,  or  of  all  the  testator's  wk8t. 
interest  therein.  To  hold,  therefore,  that  they  operate  an  entire 
revocation  of  the  first  will,  will  be  to  hold  that  there  is  a  partial 
intestacy.  The  second  will  revokes  *the  bequest  of  the  personalty  [  ♦209  ] 
in  the  first  will,  in  these  terms,  '*  I  give  and  bequeath  all  my 
hoasehold  goods  at  Newbury  to  Caroline,  the  daughter  of  William 
and  Frances  Simmons,  for  ever."  Then,  as  to  the  real  estate,  it 
proceeds :  "  I  also  give  all  my  real  estate,  as  well  freehold,  copy- 
hold, or  leasehold,  to  the  said  Caroline  Simmons,  for  her  life  "  (the 
former  will  had  given  her  a  fee  in  one  fourth  of  the  estate) ;  '^  and, 
after  her  decease,  to  William  West,  for  life ;  and,  after  both  their 
deceases,  to  William  and  George  West,  the  sons  of  the  first-named 
William  West,  for  life : "  then  "  as  to  all  my  copyhold  estate  at 
Burghclere  (the  only  copyhold  the  testator  had),  to  the  Bev.  Henry 
Budd  and  his  heirs  for  ever,"  subject  to  certain  payments.  The 
second  will,  therefore,  alters  the  former  disposition  of  the  house- 
hold goods  at  Newbury,  leaving  all  other  personalty  untouched :  as 
to  the  real  estate,  it  does  not  dispose  of  the  fee :  as  to  the  copyhold, 
it  operates  an  entire  revocation  of  the  first  will.  By  the  third 
will,  which  the  testator  declares  to  be  his  last  will  and  testament, 
"  relating  to  all  my  freehold  and  copyhold  lands,  tenements,  here- 
ditaments, and  all  my  real  estate  whatsoever,"  he  gives  one  third 
to  Caroline  Simmons,  for  life,  subject  to  an  annuity  of  502.  payable 
to  her  mother:  and,  as  to  the  other  two  thirds,  he  directs  *' the 
annual  rents  and  profits  to  be  paid  to  all  the  children  of  William 
West,  or  that  he  be  permitted  to  receive  the  annual  rents,  issues, 
and  profits  of  my  said  freehold  and  copyhold  estates,  for  the  use 
and  maintenance,  education,  and  putting  forth  in  the  world  of  all 
his  said  children  until  their  arrival  at  the  age  of  twenty-one 
years."  It  may  be  doubtful  whether  this  devise  as  to  the  two 
thirds  is  not  void  for  uncertainty :  but,  at  the  most,  it  gives  only 
a  life-estate  to  the  children  of  William  West.  In  the  note  to 
Duppa  V.  Mayo{i)  it  is  said:  "With  respect  to  a  revocation 
*by  a  subsequent  will  or  codicil,  it  seems  to  be  established  that  a  [  *^io  ] 
subsequent  will  or  codicil  does  not  revoke  a  former  will,  unless 
it  be  inconsistent  with  it,  or  contain  express  words  of  revoca- 
tion; and  therefore  two  wills  disposing  of  the  same  land,  may 
be  construed  together,  unless  they  are  inconsistent  with  each 
other :  Harwood  v.  Ooodright  (2).  As,  where  a  man  devised  to  his 
(I)  1  Wms.  Saund.  279  g.  (2)  Cowp.  87. 
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Plknty       yoangest  son  and  his  heirs,  and  afterwards  married,  and  devised 

Wrst.        the  same  land  to  his  wife  for  life,  paying  annually  to  his  yoangest 

son  and  his  heirs  a  certain  rent,  the  second  will  was  holden  to  be 

no  revocation,  but  both  might  stand,  although  they  were  by  several 

writings,  unless  the  subsequent  will  were  manifestly  contrary  to  the 

first,  or  there  were  an  express  revocation  therein  ;  but  they  ought 

to  stand  together  if  they  might,  as  if  made  by  and  in  one  and  the 

same  writing  :  and  his  intention  appeared  that  he  did  not  mean  to 

alter  it  as  to  his  son,  but  only  to  provide  for  his  wife;  and,  by 

appointing  the  rent  to  his  son,  it  appeared  that  his  intent  was,  that 

the  reversion  should  be  to  his  son:  Coward  y.  Marshal (i).     This 

case  is  recognised  by  Lord  Hardwicke  in  WUlet  v.  Sandftu'd  "  (2). 

[  211  ]        *     *     In  Hitchins  v.  Basset  (3),  it  was  held,  that  a  special  verdict 

[  •212  ]       ^finding  a  will  of  lands,  and  that  afterwards  the  testator  made  aliuA 

testamentum  in  writing,  but  what  were  the  contents  of  that  will  the 

jury  did  not  know,  imports  not  a  revocation.     In  Ooodright  d. 

Rolfe  V.  Harwood(4)y  it  was   found   by  special   verdict   that    the 

testator  made   and   duly   published   another  will,  the  disposition 

whereof  was  different  from  the  disposition  in  the  former,  but  in 

what  particulars  was  unknown.     The  Court  of  Common  Pleas  held 

that  the  first  will  was  revoked :  but  the  judgment  was  reversed  in 

the  King's  Bench  (5) ;  and  the  judgment  of  reversal  affirmed   in 

the  House  of  Lords  (6).    Mr.  Powell,  in  his  Essay  on  Devises  (7), 

observes  upon  that  case,  that,  ''if  the  jury  find  expressly  that  the 

disposition  made  by  the  second  will  is  inconsistent  with  the  devises 

contained  in  the  former,  that  appears  to  be  a  sufficient  ground  to 

decide  the  latter  a  revocation." 

It  will  probably  be  insisted  that  there  is  an  apparent  intention 
to  revoke  the  first  will,  because  the  second  and  third  both  commence 
with  the  words  "  this  is  the  last  will  of  me,  William  Budd,"  and 
the  attestation  clause  of  the  second  contains  the  same  form  of 
words.  [He  cited  Lord  Waipole  v.  The  Earl  of  Cholvwndeley  (8)  and 
Thomas  d.  Jones  v.  Evans  (9),] 

[216]  (V.   Williams,   J.,  referred  to  Doe  d.  Murch  v.  Marchant  {lo). 

There,  A.  devised   the  remainder  in  fee  in  all  her  lands    (upon 

(1)  Cro.  Eliz.  721.  (7)  3rd  ed.  p.  541. 

(2)  1  Ves.  Sen.  186.  (8)  7  T.  E.  138. 

(3)  2  Salk.  592.  (9)  2  East,  483. 

(4)  3  Wils.  497.  (10)  64  B.  R.  853  (6  Man.  &  Q.  813 ; 
(6)  Cowp.  87.  7  Scott,  N.  R.  644). 

(6)  7  Br.  P.  C.  2nd  ed.  489 
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certain  events  which  had  taken  place)  to  B.,  in  clear  and  unam-  Plenty 
biguous  terms :  by  a  codicil,  which  A.  directed  to  be  annexed  to,  west. 
and  taken  as  part  of,  her  will,  after  ^reciting  that  she  had  become  [  *2i7  ] 
possessed  of  certain  freehold  property  since  the  date  of  her  will, 
she  gave  to  B.  an  estate  for  life  in  her  freehold  property, ''  instead 
of  the  devise  and  bequest  contained  in  the  will,"  with  remainder 
to  sach  child  or  children  as  should  be  living  at  the  time  of  B.'s 
decease,  in  fee,  or,  if  none  such,  then  with  remainders  to  the 
brothers  and  sisters  of  B.  (with  the  exception  of  one  brother  by 
name)  who  should  be  living  at  the  time  of  her  decease,  in  fee ;  but 
the  codicil  did  not  go  on  to  dispose  of  the  ultimate  fee,  in  case  the 
intermediate  remainders  should,  as  they  eventually  did,  fail  to  take 
effect :  and  it  was  held,  that  the  limitation  of  the  remainder  in  fee 
to  B.  by  the  will,  must  still  be  considered  as  a  subsisting  limita- 
tion, as  being  a  disposition  thereof  in  the  will  unaltered  by  any 
substitution  in  the  codicil.) 

It  is  submitted  that  the  interest  that  Caroline  Plenty  took  under 
each  of  these  testamentary  papers,  was  as  follows :  under  the  third 
will,  she  takes  one  third  of  the  real  estate  for  life,  subject  to  an 
annuity  of  502.  to  her  mother.  As  to  the  remaining  two  thirds,  the 
devise  is  void  for  uncertainty:  it  is  left  in  doubt  whether  it  is 
a  devise  of  the  land,  or  whether  it  is  anything  more  than  a  mere 
direction  that  some  one,  whether  as  trustee,  or  otherwise,  does  not 
appear,  shall  pay  the  rents  and  profits  to  the  children  of  William 
West,  or  permit  him  to  receive  the  same  for  their  use  and  main- 
tenance ;  or  whether  it  is  a  devise  to  William  West.  If  the  latter, 
it  18  altogether  uncertain  for  what  interest,  or  how  long. 

(WiLDB,  Gh.  J. :  Generally  speaking,  a  grant  of  the  profits  of 
land,  is  a  grant  of  the  land  itself.) 

That  is,  where  there  is  a  person  named.  Here,  there  is  no 
distinct  devise  of  the  profits  to  the  children. 

(Crbsswbll,  J. :  There  is  no  devise,  in  terms,  of  the  one  third 
to  Caroline  Simmons.  If  you  read  the  words,  ''  or  that  he  be 
permitted  to  receive  the  annual  rents,  issues,  *and  profits  of  my  [  •sis  ] 
said  freehold  and  copyhold  estates  for  the  use  and  maintenance, 
education,  and  putting  forth  in  the  world  of  all  his  said  children  *' 
in  a  parenthesis,  there  will  be  a  period  limited. 

V.  Williams,  J. :  William  West  the  father  must  have  the  legal 
B.B- — VOL.  Lxxvn.  20 
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Flkntt      estate,  in  order  to  give  effect  to  the  devise  of  the  one  third  to 
w^T.       Caroline  Simmons,  for  her  separate  use. 

Cresswbll,  J. :  May  it  not  be  a  limitation  in  fee  to  the  children, 
with  an  alternative  devise  to  the  father  until  they  shall  attain  the 
age  of  twenty -one  ?) 

It  is  submitted  that  the  fee  is  not  devised  at  all  by  that  instrument. 
Assuming  this  to  be  a  devise  of  the  fee  as  to  the  two  thirds,  still, 
as  to  the  one  third,  it  is  clearly  only  a  limitation  for  life.  Then, 
by  the  second  will,  Caroline  Plenty  takes  a  life  estate  in  the  entirety; 
and  successive  life-estates  are  given  to  William  West  and  to  his 
sons  William  and  George.  The  remainder  in  fee  goes  under  the 
first  will.  With  regard  to  the  copyhold,  the  remainder  in  fee  is 
clearly  given  to  the  testator's  nephew,  the  Rev.  Henry  Budd. 

Par807i8,  for  William  West,  the  father,  submitted  that  the 
testamentary  instruments  of  1838  and  1839  constituted  the  testator's 
last  will,  at  the  time  of  his  death,  as  to  all  his  freehold  and  copyhold 
estates ;  and  that  he,  the  said  William  West,  the  father,  was,  under 
the  said  testamentary  instrument  of  1839,  entitled  to  receive  the 
annual  rents,  issues,  and  profits,  of  two  thirds  of  all  the  said 
freehold  and  copyhold  estates  until  his,  the  said  William  West, 
the  father's,  four  children  viz.  the  defendants  William  West, 
the  son,  George  West,  Frederick  West,  and  Ann  West,  should 
arrive  at  the  age  of  twenty-one  years,  for  the  use  and  main- 
tenance, education,  and  putting  forth  in  the  world  of  all  liis 
said  children  until  their  arrival  at  such  age;  and  that  the  said 
[  ^219  ]  defendant  William  West,  whether  he  did  or  did  not  *take  or  become 
entitled  to  such  interest  as  aforesaid,  took,  under  the  said  testa- 
mentary instrument  of  1838,  a  life-estate  in  remainder,  after,  and 
subject  to,  the  life-estate  of  the  plaintiff  Caroline  Pl^ty  therein, 
in  all  the  said  freehold  and  copyhold  estates;  and  that  he  the 
said  William  West,  the  father,  also,  under  such  lastly-mentioned 
testamentary  instrument,  took  or  became  entitled  to  a  legacy  or 
sum  of  5001.  charged  on  the  copyhold  estate  of  the  said  testator 
situate  at  Burghclere,  which  legacy  or  sum  would  become  payable 
at  the  expiration  of  one  year  after  the  death  of  the  plaintiff  Caroline 
Plenty,  and  the  defendants  William  West  the  father,  William  West 
the  son,  and  George  West. 

The  second  will' gave  to  William  West  the  father  a  life-interest 
in  remainder  after  the  decease  of  the  plaintiff  Caroline  Plenty,  and 
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a  legacy  of  5001.  charged  upon  the  copyhold.  And  the  last  clause  Plkntt 
of  the  third  will  gives  him  at  least  a  chattel  interest  in  the  two  Wiost. 
thirds  of  the  real  estate,  during  the  minorities  of  the  four  children. 
There  is  clearly  a  devise  of  the  rents  and  profits  of  the  two  thirds  : 
the  question  is  simply  a  question  of  construction,  who  is  to  take? 
Where  there  are  two  inconsistent  gifts  in  a  will,  the  latter  is  to 
prevail. 

(Cbesswell,  J. :  Is  that  so,  where  the  gift  is  in  the  alternative  ?) 

It  18.  Littleton,  §  168,  says,  *'  if  a  man  at  divers  times  makes 
divers  testaments,  and  divers  devises,  &c.,  yet  the  last  devise  and 
will  made  by  him  shall  stand,  and  the  others  are  void.*'  Lord 
Coke  thereupon  says  (i)  :  **  Here,  by  &c.  is  to  be  understood  as 
well  devises  of  chattels  real  or  personal,  as  of  freehold  and  inherit- 
ance :  also,  that,  in  one  will,  where  there  be  divers  devises  of  one 
thing,  the  last  devise  taketh  place.  Cum  duo  inter  se  pugnantia 
reperiuntur  in  testamento,  ultimum  ratum  e«t." 

(WiLDB,   Ch.   J. :  The  devise  here  is,   to  *the  father,   for  the      [  *220  ] 
benefit  of  the  children.) 

In  Doe  d.  Leicester  v.  Biggs  (2),  where  the  devise  was,  in  trust  to 

pay  rents,  or  else  to  permit  and  suffer  the  testator's  niece  to  receive 

the  rents,  it  was  held  that  the  legal  estate  was  executed  in  the 

niece,  because  the  words  *^  to  permit "  came  last,  and,  in  a  deed, 

the  first,  in  a  will,  the  last,  words  prevail.     The  doctrine  of  that 

case  was  recognised  in  the  recent  case  of  MorraU  v.  Sutton  (3).     *     * 

Upon  the  authority  of  these  cases,  it  is  submitted  that  William  West,       [  221  ] 

the  father,  takes  as  to  the  two  thirds  under  the  will  of  November, 

1839,  so  long  as  either  of  the  four    children    shall    be    under 

twenty-one  years  of  age. 

Manning,  Serjt.,  for  the  Rev.  Henry  Budd,  submitted  that  the 
testamentary  papers  dated  the  13th  of  April,  1838,  constituted  the 
last  will  and  testament  of  William  Budd,  deceased,  and  that  they 
efiectually  revoked  any  testamentary  document  of  an  earlier  date, 
and  were  not  in  any  manner  affected  by  the  testamentary  paper 
alleged  to  have  been  executed  by  William  Budd,  deceased,  in 
November,  1839 ;  and  that,  under  the  testamentary  papers  dated 
the  13th  of  April,  1838,  he  was  entitled,  for  an  estate  of  inheritance 
in  fee-simple,  according  to  the  custom  of  the  manor  or  manors 

(1)  Co,  Litt  112  b.  (3)  63  E.  B.  434  (1  Phillips,  533). 

(2)  2  Taunt.  109. 
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Pr.BNTY       whereof  the  same    were    holden,  to  all  the  copyhold    estate  at 
Wkst.        Burghclere,  of  which  the  said  William  Budd  died  seised,  or  of 
which  he  had  power  to  dispose  by  will. 

The  doctrine  of  Lord  Coke  was,  no  doubt,  correct  at  the  time : 
but,  when  signature  was  required  to  give  effect  to  a  will,  the  party, 
by  affixing  his  signature,  adopted  the  whole  instrument.  Every 
sentence  so  adopted  becomes  contemporaneous.  With  regard  to 
the  copyhold  property,  the  right  of  the  R^v.  Henry  Budd  is  indis- 
[  ^^22  ]  putably  clear.  It  is  often  said  to  be  a  maxim  of  *law,  that  the 
heir-at-law  shall  not  be  disinherited  except  by  express  words.  The 
true  principle,  however,  is  this,  that  an  estate  which  a  man  has 
cannot  be  conveyed  away  from  him  without  express  words  (i). 
Every  intendment  is  to  be  made  in  favour  of  the  party  in  whom 
it  is  shown  to  be  once  vested,  either  as  original  owner,  as  heir,  or 
as  a  party  in  whose  favour  there  is  a  clear  conveyance  by  devise. 
The  Rev.  Henry  Budd,  being  clearly  entitled  to  the  copyhold  estate 
under  the  second  will,  he  is  not  to  be  deprived  of  it,  except  by  the 
express  words  of  the  third  will.  The  limitations,  however,  in  that 
will  are  not  sufficiently  clear  to  affect  the  interest  of  an  heir-at-law, 
or  one  who  stands  in  an  analogous  position :  it  is  altogether 
uncertain  who  is  to  take  under  that  instrument,  or  what  degree 
of  interest. 

Fitzpatrick  (with  whom  was  Byles,  Serjt.),  for  the  defendants 
William  West,  the  son,  and  George  West,  submitted,  first,  that  the 
three  testamentary  instruments,  taken  together,  constituted  the  last 
will  of  the  testator  at  the  time  of  his  death,  as  to  all  his  freehold 
and  copyhold  estates ;  secondly,  that,  under  the  said  three  testa- 
mentary instruments,  taken  together,  William  West,  the  son,  and 
George  West,  took  immediate  estates  for  life,  in  joint- tenancy  with 
the  two  other  children  of  William  West  living  at  the  death  of  the 
testator,  in  two-thirds  of  all  the  testator's  freehold  and  copyhold 
estates,  and  remainders  for  life,  to  them  and  the  survivor  of  them, 
after  the  deaths  of  Caroline  Plenty  and  William  West  the  father, 
in  the  remaining  one  third  in  such  freehold  and  copyhold  estates, 
and  remainders  in  fee,  as  tenants  in  common  with  Caroline  Plenty 
and  Frederick  West,  after  such  deaths  as  aforesaid ;  or,  thirdly, 
[  '228  ]  that  William  West,  the  son,  and  *George  West,  took,  under  the 
three  testamentary  instruments,  two  several  fourth  shares  of  the 
rents  and  profits  of  two  thirds  of  the  testator's  freehold  and  copyhold 
(1)  Vide  4  M.  &  R.  71  (d). 
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estates,  till  their  respective  ages  of  twenty-one,   with   remainder      Plkmty 
for  life,  to  them  and  the  survivor  of  them  after  the  death  of  Caroline       wLt. 
Plenty  and  William  West  the  father,  in  the  whole  of  the  testator's 
freehold  and  copyhold  estates,  with  remainders  in  fee,  as  tenants 
in  common  with  Caroline  Plenty  and  Frederick  West,  in  the  whole 
of  the  testator's  freehold  estates. 

The  three  papers  together  clearly  constitute  one  will.  The 
testator,  by  the  paper  of  the  5th  of  October,  1887,  shows  that  he 
perfectly  well  knew  how  to  dispose  of  the  whole  of  his  property. 
And  it  is  not  probable  that  he  meant  the  undated  paper  of  1889, 
which  leaves  the  personal  property  untouched,  to  oi)erate  as  a 
revocation  of  any  former  will.  The  words  "  This  is  the  last  will," 
Ac,  are  mere  words  of  form. 

(Cresswell,  J. :  The  third  will,  as  it  is  called,  does  not  deal  with 
the  reversion  expectant  on  the  death  of  Caroline  Plenty,  as  to  one 
third.) 

It  does  not.  The  third  will,  it  is  submitted,  gives  to  the  four 
children  of  William  West  a  joint-tenancy  in  two  thirds  of  the 
testator's  real  estate;  and  they  take  in  fee  immediately.  A  life- 
estate  in  one  third  is  clearly  given  to  Caroline  Plenty.  The  words 
which  it  has  been  suggested  may  be  read  in  a  parenthesis,  give  no 
estate  to  William  West.  He  has  no  duty  cast  upon  him,  which 
would  make  it  necessary  that  he  should  take  the  fee. 

Vnthank,  for  the  Bev.  Bichard  Budd,  the  heir-at-law,  submitted 
that  the  said  William  Budd  died  intestate  as  to  his  freehold  and 
copyhold  estates,  or,  in  any  event,  that  his  freehold  estates  were 
undisposed  of,  except  during  the  lives  of  Caroline  Plenty,  late 
Caroline  Simmons,  the  plaintiff  in  the  said  8uit  in  Chancery, 
William  West,  the  father,  and  William  West,  the  son,  *and  George  [  *224  ] 
West,  the  sons  of  the  said  William  West,  the  father  (three  of  the 
defendants  in  the  said  suit),  and  the  life  of  the  survivor  of  them ; 
and  that  the  alleged  testamentary  paper  dated  the  5tli  of  October, 
1837,  was  entirely  revoked  by  the  testamentary  papers  dated  the 
13th  of  April,  1888;  and  that  the  testamentary  paper  alleged  to 
have  been  executed  in  November,  1889,  had  no  operation  or  effect 
as  a  testamentary  disposition  by  the  said  William  Budd,  deceased  ; 
or,  if  the  Court  should  l)e  of  opinion  that  the  same  had  any  effect 
or  operation,  then  that  the  same  only  took  effect  to  the  extent  of 
giving  to  the  said  Caroline  Plenty,  for  her  life,  one  third  of  the 
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Plenty  rents  and  profits  of  the  freehold  estates  of  the  said  William  Badd, 
Weht.  subject  to  an  annuity  of  50Z.  to  Francis  Simmons  for  her  life,  and 
giving  the  remaining  two  thirds  of  such  rents  and  profits  to  or  for 
the  benefit  of  the  children  of  William  West  of  Speenhamland,  iron- 
founder  or  engineer,  until  their  arrival  at  the  age  of  twenty-one 
years. , 

The  will  of  November,  1889,  revokes  and  annuls  the  two  former 
wills.  It  is  called  by  the  testator  his  last  will,  words  which,  what- 
ever may  be  their  effect  in  courts  of  law,  or  in  the  Ecclesiastical 
Court,  are  not  disregarded  in  a  court  of  equity ;  and  it  evinces, 
upon  the  face  of  it,  an  intention  to  dispose  of  all  the  testator's 
"  estate  and  effects."  There  are  many  cases  of  cumulative  legacies 
involving  a  constructive  revocation  of  former  wills.  Thus,  in  Kidd 
V.  Noj'th  (i),  J.  Kidd,  by  his  will,  gave  201,  to  his  son,  and  5/.  a  piece 
to  such  female  servants  as  should  be  in  his  service  at  his  decease : 
by  a  codicil  to  his  will,  he  gave  his  servant  Biddy  2,000/. :  be  after- 
wards, by  an  incomplete  testamentary  paper,  which  was  admitted 
to  probate,  and  which  was  a  copy  of  his  will,  with  some  alterations, 
[  ♦225  ]  and  was  headed,  *"  This  is  my  last  will  and  testament,"  gave  to  his 
son  19/.  19«.,  and  to  his  servant  Biddy,  if  she  should  be  in  his 
service  at  his  decease,  500/. :  no  other  servant  than  Biddy  was  in 
the  testator's  service  at  his  decease :  it  was  held,  that,  so  far  as  the 
last  testamentary  paper  extended,  it  revoked  the  will  and  codicil ; 
and  that  Biddy  took  only  the  500/.,  which  was  given  to  her  by  the 
last  testamentary  paper. 

(V.  Williams,  J. :  Where  there  is  a  perfect  will,  and  a  subsequent 
imperfect  testamentary  paper,  the  general  rule  is,  that  the  latter  is 
revocative  as  far  as  it  goes.) 

Though  the  testator,  by  this  third  will,  attempts  to  dispose  of  his 
entire  property,  he,  in  fact,  only  eflfectively  disposes  of  a  life-interest 
in  one  third  in  favour  of  Caroline  Plenty,  or,  at  most,  of  an  interest 
in  the  other  two  thirds  during  the  minority  of  the  four  children  of 
William  West.  The  children  might  have  taken  a  fee  in  the  two 
thirds,  but  for  the  introduction  of  the  alternative,  which  makes  the 
whole  void  for  uncertainty.  [He  cited  Beal  v.  Wyjiuin  (2),  Loimdeit 
[  22<j  ]  V.  Stone  (8)  and  Waite  v.  Templer  (4).]  If  the  second  and  the  third 
will  in  this  case  are  allowed  to  stand  together,  the  efi'ect  will  be,  to 

(1)  78  R.  R.  32  (2  Phillips,  91 ;  14      514,  pi.  4. 

L.  J.  Ch.  349;  16  L.  J.  Ch.  116).  (3)  4  R.  R.  316  (4  Ves.  649). 

(2)  Style's  Rep.   240;    2   Danvers,  (4)  29  R.  R.  161  {2  Sim.  524). 
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take  from  the  Rev.  Henry  Budd  a  considerable  interest,  and  to  leave      Plenty 
him  subject  to  the  two  charges  of  5001.  each  to  Caroline  Plenty  and        webt. 
William  West,  a  consequence  the  testator  clearly  could  not  have 
contemplated. 

(Cresswbll,  J. :  You  infer  from  that,  that  he  intended  altogether 
to  revoke  the  second  will  ?) 

Exactly  so. 

Dretcry,  for  Frederick  West,  submitted,  first,  that  the  three  [  227  ] 
testamentary  instruments  constituted,  taken  together,  the  last  will 
of  the  testator,  at  the  time  of  his  death,  as  to  all  his  freehold  and 
copyhold  estate ;  that  the  defendant  Frederick  West  took,  by  the 
testamentary  instrument  of  1889,  an  estate  in  fee  in  two  thirds  of 
all  the  testator's  freehold  and  copyhold  estates,  in  joint-tenancy 
with  the  other  three  children  of  William  West  living  at  the  testator's 
death ;  and  that,  subject  to  a  life-estate  in  Caroline  Plenty,  in  the 
remaining  one  third  of  the  testator's  freehold  estate  (under  the  wills 
of  1888  and  1839),  and  to  life-estates  in  William  West,  the  father, 
and  William  West  and  George  West,  the  sons,  in  such  one  third  (by 
the  will  of  1838),  the  defendant  Frederick  West  took,  by  the  will  of 
1837,  a  vested  remainder  in  fee  after  the  deaths  of  the  said  Caroline 
Simmons,  William  West,  the  father,  and  William  West  and  George 
West,  the  sons,  in  one  fourth  of  such  remaining  one  third  of  the 
testator's  freehold  estate ;  or,  secondly,  that  the  defendant  Frederick 
West  took,  under  the  testamentary  instrument  of  1839,  a  life-estate 
in  the  said  two  thirds  of  all  the  testator's  freehold  and  copyhold 
estates,  in  joint  tenancy  with  the  other  three  children  of  William 
West  living  at  the  testator's  death,  with  a  vested  remainder  in  fee 
to  him,  Frederick  West  (by  the  testamentary  instrument  of  1837), 
after  the  deaths  of  Caroline  Plenty,  William  West,  the  father,  and 
William  West  and  George  West,  the  sons,  in  one  fourth  of  the  said 
two  thirds  of  the  testator's  freehold  estate ;  and  a  vested  remainder 
in  fee,  by  the  same  instrument  of  1837,  after  the  deaths  of  the  said 
four  several  persons,  in  one  fourth  of  the  remaining  one  third  of 
the  testator's  freehold  estate;  or,  thirdly,  that  he  took,  by.  the 
testamentary  instrument  of  1839,  one  fourth  of  the  rents  and  profits 
of  two  thirds  of  the  testator's  freehold  and  copyhold  estates,  till 
•his  age  of  twenty-one  years,  with  remainder  to  him  in  fee,  by  the  [  •228  ] 
will  of  1837,  after  the  deaths  of  Caroline  Plenty,  William  West,  the 
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plintt       father,  and  William  West  and  George  West,  the  sons,  in  one  fourth 

w^T.        ^^  ^^^  ^^^  testator*s  freehold  estates. 

The  argument  urged  on  behalf  of  the  heir-at-law,  inasmuch  as  it 
admits  that  there  are  portions  of  the  testator's  property  that  are 
undisposed  of  by  the  will  of  1839,  is  open  to  this  objection,  that  it 
is  contending  for  a  will  in  support  of  a  partial  intestacy ;  which  is 
inconsistent.  In  Kidd  v.  North,  the  contest  arose  between  two 
legatees  :  and  the  last  will  was  held  to  express  the  intention  of  the 
testator.  The  using  of  the  word  *'  last "  is  altogether  immaterial, 
since  the  7  Will.  IV.  &  1  Vict.  c.  26,  the  24th  section  of  which 
enacts,  that  every  will  shall  be  construed,  with  reference  to  the  real 
and  personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will.  There  are 
many  cases  to  show  that  a  devise  of  the  profits  of  land  is  a  devise 
of  the  land  itself :  Stewart  v.  Gamett  (i) ;  Baines  v.  Dixon  (2) ; 
Johnson  v.  Arnold  (s).  In  Doe  d.  Goldin  v.  Lakeman  (4),  Lord 
Tentebdbn  says,  that  ''it  is  an  established  rule,  that  a  devise 
of  the  rents  and  profits  is  a  devise  of  the  land."  It  is  said 
there  is  ambiguity  in  the  last  clause  of  the  will  of  1839.  The  first 
part  clearly  gives  a  fee  to  the  children  of  William  West:  what 
inconsistency  is  there  in  the  testator  going  on  to  provide  for  the 
due  application  of  the  rents  and  profits  ? 

(GoLTMAN,  J. :  In  whom  is  the  legal  estate  ? 

It  appears  from  a  portion  of  the  first  will,  which  is  not  set  out  in 
the  case,  that  the  legal  estate  is  in  trustees,  one  of  whom  is  William 
[*229]  West,  *the  father  (6).  It  may  be  conceded  that  there  are  cases 
which  show,  that,  where  the  gift  is  in  the  alternative,  to  A.  or  to  B., 
it  is  void  for  uncertainty :  but  those  are  all  cases  where  the  altema- 
tive  gifts  are  absolutely  inconsistent.  Where  the  gifts  have  not 
been  totally  inconsistent,  effect  has  been  given  to  both.  [He  cited 
Read  v.  Snell  (6)  and  Eccard  v.  Brooke  (7).] 

(1)3  Sim.  398.  of  law,  to  stnke  out  the  words  showiBg 

(2)  1  Ves.  Sen.  41.  the  interests  to  be  equitable.    When, 

(3)  1  Yes.  Sen.  171.  therefore,  it  is  said  in  the  course  of  the 
(4]  2  B.  &  Ad.  42.  argument,  that  the  whole  estate  is  not 
(d)  The  decree  of  the  Master  of      disposed  of  by  the  will  of  1839,  it  must 

THE  KoLLS  directing  the  case  to  be  be   understood  to   mean,  the    whole 

sent  for  the  opinion  of  this  Court,  pro-  beneficial    interest,    the  whole    legal 

yidod  that  the  Court  should    be  at  interest  clearly  being  given    to   the 

liberty  to  look  at  any  of  the  docu-  trustees. 

ments  in  extenso.    It  was  necessary,  in  (6)  2  Atk.  642. 

order  to  bring  the  case  before  a  court  (7)  2  B.  R.  31  (2  Cox,  C.  C.  213). 
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(WiLDB,  Ch.  J. :  A  devise  "  to  A.  or  his  heirs,"  is  very  diflferent       Plknty 
from  a  devise  "  to  A.  or  his  children."  w^t. 

Cbesbwbll,  J. :  In   the  former  case,  the  two  *partie8  could  not       [  •230  ] 
co-exist :  Nemo  est  hares  viientis, 

V.  Williams,  J. :  According  to  your  argument,  William  West,  the 
father,  and  his  children  would  take  as  joint  tenants  ?) 

No :  "  or  "  may  be  read  "  but,"  which  will  make  the  devise  to  the 
father  in  the  nature  of  a  proviso.  Whatever  be  the  true  construc- 
tion, it  is  equally  for  the  benefit  of  the  children,  provided  the 
devise  is  not  void  for  uncertainty. 

The  circumstance  of  the  Ecclesiastical  Court  having  granted 
probate  of  the  will  of  1888,  is  not  conclusive  that  that  instrument, 
so  far  as  regards  real  estate,  is  of  a  testamentary  character :  Hume 
V.  Rundell  (i). 

Ogle^  for  Ann  West,  submitted,  first,  that  the  testamentary 
instrument  of  1889  constituted  the  testator's  last  will,  at  the  time 
of  his  death,  as  to  two-thirds  of  all  his  freehold  and  copyhold 
efitate;  and  that,  by  the  said  will,  the  said  Ann  West  and  the 
other  three  children  of  William  West  living  at  the  testator's  death, 
took  estates  in  fee,  as  joint-tenants  of  such  two-thirds  of  all  his 
freehold  and  copyhold  estates ;  secondly,  if  the  above  were  not  the 
true  construction  of  the  will,  that  the  said  Ann  West  and  the  said 
other  three  children  of  William  West,  took,  under  the  said  will, 
eetates  as  joint-tenants  for  life  in -the  said  two-thirds  of  all  the 
testator's  freehold  and  copyhold  estates ;  or,  thirdly,  that  the  said 
Ann  West  took,  at  any  rate,  under  the  said  will  of  1889,  an  estate 
in  one-fourth  of  the  rents  and  profits  of  the  said  two-thirds  of 
all  the  testator's  freehold  and  copyhold  estates,  until  her  age  of 
twenty-one  years. 

The  testator  evidently  treats  the  testamentary  paper  of  November, 
1839,  as  his  last  will,  and  professes  thereby  to  dispose  of  all  his 
real  estate  whatsoever.  **0r"  has  been  read  "and,"  and  vice 
versa,  on  so  many  occasions,  in  order  *to  meet  the  intention  of  the  I  *23i  1 
testator,  that  it  would  be  waste  of  time  particularly  to  refer  to 
them :  they  are  collected  in  Mr.  Jarman's  note  in  1  Powell  on 
Devises  (2),  and  in  1  Jarman  on  Wills  (3).  In  Price  v.  Hunt  (4), 
which  is  a  leading  case  upon  this  subject,  the  testator,  by  his  will, 

(1)  23  E.  R.  232  (6  Madd.  331).  (3)  Pp.  445,  453,  456. 

(2)  3rd  ed.  379  et  $eq.  (4)  Pollexfen,  U45. 
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Plknty  devised  his  lands  to  his  son  and  his  heirs,  and  "  in  case  his  son 
West.  die  before  he  attain  to  twenty-one  or  have  issue  of  his  body  living, 
then  to  F.  C.*' :  the  son  lived  to  twenty-eight  years  of  age,  but  died 
without  issue :  and  it  was  held  that  the  heir  of  the  son  took,  and 
not  F.  C.  Here,  the  testator  evidently  intended  to  give  William 
West  tlie  means  of  educating  his  children.  The  father,  if  the 
children  did  not  take  the  fee,  would  take  a  chattel  interest  during 
their  respective  minorities,  for  the  purpose  of  carrying  out  the 
testator's  views.  In  2  Williams's  Saunders  (i),  it  is  said  :  "  Where 
something  is  to  be  done  by  the  trustees,  which  makes  it  necessary 
for  them  to  have  the  legal  estate,  such  as  payment  of  the  rents  and 
profits  to  another's  separate  use,  or  of  the  debts  of  the  testator,  or 
to  pay  rates  and  taxes  and  keep  the  premises  in  repair,  or  the  like, 
the  legal  estatfe  is  vested  in  them,  and  the  grantee  or  devisee  has 
only  a  trust  estate :  Kcnrick  v.  Beaudcrh  (2) ;  Silvester  v.  WUson  (a). 
See  also,  to  the  same  effect,  Somerville  v.  Lethhrid^e  (4),  Keene  v. 
Deardon  (5),  Wri{fht  v.  Smith  (6),  and  Gregory  v.  Henderson  (7)  ;  in 
which  last  case  there  was  a  devise  to  trustees  to  permit  and  suffer 
the  testator's  widow  to  receive  and  take  all  the  rents  and  profits, 
and  it  was  declared  that  her  receipts  for  the  rents,  with  the  appro- 
bation of  the  trustees,*  should  be  good  and  valid ;  and  the  Court 

[  •^32  I  held,  *that  the  legal  estate  remained  in  them,  on  the  ground  that 
there  was  some  duty  for  them  to  perform.  See  accord,  Tenny  v. 
Moody  (8)  ;  Playford  v.  Hoare  (9) ;  White  v.  Parker  (10) ;  Doe  d.  liees 
v.  WUliams  (11).  So,  where  there  was  a  devise  on  trust  to  permit 
and  suffer  the  testator's  widow  to  receive  the  net  rents  and  profits, 
— it  was  held,  that  the  legal  estate  must  vest  in  the  trustee ;  for, 
that  he  must  receive  the  gross  rents,  and,  after  paying  out  of  them 
the  land-tax  and  other  charges  on  the  estate,  hand  over  the  net 
rents  to  the  widow  :  Barker  v.  Greenwood*'  (12).  *  ♦  If  William 
West  is  a  mere  trustee,  it  would  be  waste  of  time  to  discuss  whether 
he  took  the  legal  estate  or  not. 

[  233  ]  Channelly  Serjt.,  in  reply : 

Lowndes   v.  Stone  (13),  and    Waite  v.    Templer  (14),   are   distinct 

(1)  P.  11  b,  n.  (17),  n.  (o).  J.  B.  Moore,  252). 

(2)  6  R.  R.  746  (3  Bos.  &  P.  178).  (9)  32  R.  R.  793  (3  Y.  &  J.  175). 

(3)  1  R.  R.  519  (2  T.  R.  444).  (10)  41  R.  R.  636  (I  Bing.  N.  C.  673  ; 

(4)  3  R.  R.  157  (6  T.  R.  213).  1  Scott.  542). 

(5)  9  R.  R.  425  (8  East,  248).  (11)  2  M.  &  W.  749. 

(6)  12  East,  455.  (12)  4  M.  &  W.  421. 

(7)  14  R.  R.  665  (4  Taunt.  772).  (13)  4  R.  R.  316  (4  Ves.  649). 

(8)  28   R.  R.   552   (3   Bing.-  3;    10  (14)  29  R.  R.  161  (2  Sim.  524), 
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aathorities  to  show  that  the  devise  to  William  West  and  his  children,      Pi-knty 
in  the  will  of  November,  1839,  is  void  for  uncertainty.     The  second        West. 
branch  of  that  devise  being  inconsistent  with  the  first,  the  con- 
cluding words  must    prevail,   according   to   Doe  d.   Leicester  v. 
Biggs  (1). 

(Cresswell,  J. :  That  which  you  say  is  inconsistent,  is  only  so  to 
a  limited  extent.  May  not  the  fee  in  the  two  thirds,  be  left  in  the 
four  children,  subject  to  the  limited  interest  of  the  father  ?) 

Baines  v.  Dixon  (2),  Johnson  v.  Arnold  (3),  and  Doe  d.  Goldin  v. 
Lakeman  (4),  merely  show  that  a  devise  of  the  rents  and  profits  is  a 
devise  of  the  land  itself.  There  is  no  necessity  for  disputing  the 
principle  laid  down  in  Barker  v.  Greenwood  and  the  other  cases 
referred  to  in  the  note  to  2  Wms.  Saund.  il  h ;  for,  there  is  no 
ground  for  contending  that  William  West,  the  father,  took  as 
trustee  at  all.    ♦     *    * 

W11.DB,  Ch.  J. :  f  234  ] 

The  Master  of  the  Bolls  desires  our  opinion  upon  the  documents 
mentioned  in  the  case.  If  the  parties  think  it  necessary  that  we 
should  have  fuller  information  as  to  the  contents  of  those  documents, 
they  will,  of  course,  take  the  proper  means  of  bringing  them  before 

US. 

Ciir.  adi\  vult. 
The  following  Certificate  was  afterwards  sent : 

''  This  ease  has  been  argued  before  us ;  and  we  are  of  opinion, 
"  First,  that  the  instrument  executed  in  the  month  of  November, 
1889,  is  the  only  one  of  the  instruments  mentioned  in  the  case 
which  has  any  validity,  as  far  as  the  legal  rights  of  the  claimants 
are  concerned : 

"Secondly,  we  are  of  opinion,  first,  that  Edward  Pellew  Plenty 
and  Caroline  his  wife  took  no  legal  estate  or  interest  in  the  real 
property  devised,  secondly,  that  William  West,  the  father,  took,  at 
law,  as  trustee,  an  estate  in  fee  in  one  undivided  third  part  of  the 
real  estate,  and  that  he  took  an  interest  in  the  remaining  two  third 
parts  of  the  real  estate  during  the  minority,  of  *his  children,  deter-  L  •^ss  ] 
minable,  as  to  the  respective  shares  of  his  children  in  the  said  two 
thirds,  on  their  respectively  attaining  the  age  of  twenty-one  years  : 

(1)  2  Taunt  109.  (3)  1  Ves.  Sen.  171. 

(2)  1  Vea  Sen.  41.  (4)  2  B.  &  Ad.  42. 
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Pr^RNTY  "  Thirdly,  fourthly,  and  fifthly,  that  William  West,  the  son  of  (i) 

wmt.       George  West,  Frederick  West,  and  Ann  West,  took  in  remainder  in 

fee,  as  joint-tenants,  expectant  on  the  determination  of  the  estate  of 

their  father,  in  their  respective  shares  of  the  aforesaid  undivided 

two  third  parts  of  the  real  estate : 

"  Sixthly  and  seventhly,  that  Henry  Budd,  William  Simmons, 
and  Frances  his  wife,  took  no  legal  estate  or  interest  in  the  real 
property  devised. 

"  Thos.  Wildb. 

"T.    COLTMAN. 

"  C.  Cbesswell. 
"  E.  V.  Williams." 
"  June  14th,  1848." 


1848.  SHARP   V.   NOWELL  and   Another. 

'^^^'  (6  C.  B.  253—260.) 

[  *'^^^  J  Pending  a  reference,  the  pai-ties,   by  a  memorandum  to   which   the 

arbitrator  was  an  assenting  party,  agreed  that  a  particular  portion  of  the 
account  in  dispute  between  them  should  be  settled  and  adjusted  by  a  third 
person,  whose  report  was  to  be  adopted  by  the  arbitrator  as  condiuBiTe 
evidence  :  Held,  that  this  was  not  an  improper  delegation  of  authority  by 
the  arbitrator. 

This  was  an  action  of  debt  brought  by  the  plaintiff  to  recover 
from  the  defendants  a  balance  of  4,000/.  and  upwards,  alleged  to  be 
due  in  respect  of  a  contract  for  the  building  of  a  viaduct  forming 
part  of  the  Huddersfield  and  Manchester  Bailway. 

Pleas,  never  indebted,  payment,  and  set-off. 

The  cause  came  on  for  trial  at  the  last  Summer  Assizes  at  Liver- 
pool,  when  it  was  ordered  by  the  Court,  by  the  consent  of  the  said 
parties,  their  counsel  and  attorneys,  and  also  by  the  consent  of 
Christopher  Tolson,  who,  by  his  attorney  (also  the  attorney  for  the 
[  •254  J  plaintiff)  ^consented  to  become  a  party  to  the  said  order,  that  the 
jury  should  find  a  verdict  for  the  plaintiff — debt,  20,0001.,  damages, 
1^.,  costs,  408.,  subject  to  be  reduced  or  vacated,  and  instead  thereof 
a  verdict  for  the  defendants  or  a  nonsuit  entered,  according  to  the 
award  thereinafter  mentioned,  and  that  the  cause  and  all  matters 
in  difference  between  the  said  parties,  or  between  them,  or  any  of 
them,  and  Christopher  Tolson,  should  be  referred  to  the  award, 
order,  arbitrament,  final  end,  and  determination  of  J.  U.,  Esq., 

(I)  Semble,  this  should  read  •*  William  West,  the  son,  George  Weet," 
etc.-J.G.P. 
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barrister-at-law,  npon  the  usual  terme,  amongst  others,  "  that,  shakp 
after  the  making  of  any  award  or  awards  in  the  said  premises,  the  nowkll. 
said  Court  of  Common  Pleas  at  Westminster  may,  as  often  as  it 
shall  see  fit,  refer  back  the  matters  so  referred  as  aforesaid,  or  any 
part  of  them,  to  the  said  arbitrator,  or  to  another  arbitrator  to  be 
named  by  the  said  Court  of  Common  Pleas  at  Westminster,  and 
with,  upon,  and  subject  to  such  directions,  powers,  and  terms,  as  to 
the  said  Court  may  seem  proper." 

Fending  the  reference,  viz.  on  the  21st  of  August,  1847,  the 
following  memorandum  was  drawn  up  by  the  arbitrator,  and 
signed  by  him,  and  also  by  the  respective  attorneys  for  the 
plaintiff  and  defendants: 

*'  Agreed,  that  the  whole  Huddersfield  Viaduct  account  be  referred 
to  an  engineer,  to  be  agreed  on  between  Mr.  Floyd  and  Mr.  Thorpe, 
or,  if  they  do  not  agree  on  Monday,  to  be  named  by  me.  The 
engineer  to  be  furnished  with  a  copy  of  the  Huddersfield  Viaduct 
account  in  the  particulars  of  the  plaintiff's  demand,  and  also  with 
the  particulars  of  the  defendants'  set-off;  and  he  is,  on  inspection 
of  the  viaduct,  and  such  examination  of  witnesses  as  he  shall  think 
necessary,  to  certify  to  me  his  opinion  what  sum  is  due  to  the  plaintiff 
in  respect  of  the  viaduct  account,  and  what  sum  is  due  to  the  defen- 
dants in  respect  of  tlie  set-off.  The  costs  of  the  ^engineer,  and  of  the  [  *256  i 
l>artie8  attending  him,  to  be  costs  in  the  reference.  In  making  my 
award,  I  am  to  adopt  the  engineer's  report  as  conclusive  evidence. 

(Signed)  "  J.  U.  (the  arbitrator). 

"  We  agree  to  these  terms, 

'*  C.  S.  Floyd,  plaintiff's  attorney. 
"  W.  Thorpe,  defendants'  attorney." 

The  respective  attorneys,  on  Monday,  the  2Srd  of  August,  agreed, 
by  indorsement  on  the  above  memorandum,  that  W.  J.  Mallorie 
should  be  the  engineer  to  whom  the  Huddersfield  Viaduct  account 
and  set-off  should  be  referred. 

Mr.  Mallorie  accordingly  proceeded  to  inspect  the  works  in 
qaestion,  and  examined  witnesses  on  behalf  of  the  plaintiff  and 
defendants  respectively;  and,  on  the  2nd  of  February  last,  and 
whilst  such  reference  was  proceeding  before  him,  the  following 
additional  memorandum  was  entered  into  between  the  parties : 

*'  It  is  agreed,  that,  in  addition  to  the  agreement  or  instructions 
given  by  me,  the  undersigned  J.  U.  (the  arbitrator)  to  Mr.  W.  J. 
Mallorie,  the  engineer  to  whom  the  claim  and  set-off  at  the  viaduct 
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Sharp       at  Huddersfield  was  referred,  that  the  said  W.  J.  Mallorie  shall 

NowKLL.      hsLve  power  to  inquire  into  the  following  items,  although  the  same 

are  not  within  the  plainti£f*s  declaration,  but  the  first  two  of  which 

are  in   the  plaintiff's  particulars  of  demand,  and  the  remainder 

matters  in  difference  between  the  parties ;  and  that  the  said  W.  J. 

Mallorie  shall  certify  to  me  separately  what  amount  he  shall  find 

due  on  all  or  any  of  such  items  : 

£       9.    d. 

"  To  allowance,  as  per  agreement,  for  overtime  -        -  150    0    0 

**  To  loss  of  time,  horses,  horsekeepers',  and  men's 

wages,  caused  by  a  breach  of  contract        -        -  150     0    0 

[  266  ]        "  To  52  stacks  of  cast-iron  drain-pipes,  fixing,  cutting, 

and  drilling  for  elbows,  leading,  and  hoisting, 

averaging  30  feet  in  length        -        .        - 

"  To  175  cube  feet  tooled  coping,  not  set,  at  Is.  2d. 

*•  To  8,587  cube  feet  ashler,  from  Ellis,  at  7^.  - 

**  To  141  cube  feet  ashler,  from  G.  Brook,  at  5d. 

On  the  7th  of  March  last,  Mr.  Mallorie  sent  his  certificate  to  the 
arbitrator ;  which  certificate,  after  reciting  the  several  memoranda 
of  the  21st  and  23rd  of  August,  1847,  and  of  the  2nd  of  February 
last,  was  as  follows : 

"  Now,  therefore,  I,  the  said  W.  J.  Mallorie,  having  taken  upon 
myself  the  burthen  of  the  said  investigation  or  reference,  and 
having  been  furnished  with  a  copy  of  the  Huddersfield  Viaduct 
account  in  the  particulars  of  the  plaintiff's  demand,  and  also  with 
the  particulars  of  the  defendants'  set-off,  and  having  carefully 
inspected  the  said  viaduct,  and  examined  the  witnesses  of  the 
respective  parties,  or  such  of  them  as  I  thought  necessary,  do 
hereby  certify  and  report  to  the  said  J.  U.,  Esq.,  as  such  arbitrator 
as  aforesaid,  that  the  amount  due  to  the  above-named  plaintiff, 
D.  Sharp,  from  the  above-named  defendants  J.  W.  Nowell  and 
B.  Hattersley,  in  respect  of  the  viaduct  account  set  forth  in  the 
plaintiff's  particulars  of  demand,  is  the  sum  of  17,4472.  18«.  2id. ; 
also  that  the  amount  due  to  the  said  defendants,  J.  W.  Now*aII  and 
B.  Hattersley,  from  tlie  said  plaintiff  D.  Sharp,  in  respect  of  their 
said  set-off,  is  the  sum  of  498{.  7«.  5d, :  and  I,  the  said  W.  J. 
Mallorie,  having  inquired  into  the  several  items  referred  to  me  by 
the  secondly-recited  agreement  or  instructions,  do  further  certify  and 
[  •257  ]  report  to  the  said  J.  U.,  Esq.,  that  the  *amount  I  find  due,  on  such 
items,  from  the  said  defendants,  J.  W.  Nowell  and  B.  Hattersley, 
to  the  said  plaintiff,  D.  Sharp,  is  the  sum  of  ISli.  14«.  9rf." 
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The  arbitrator  made  his  award  on  the  15th  of  April  last.     After       sharp 
reciting  the  order  of  reference,  and  the  several  memoranda  above      nowell. 
set  oat,  the  award  proceeded  as  follows : 

**  And  whereas  the  said  W.  J.  Mallorie  has  certified  to  me  the 
sum  due  to  the  said  plaintiff  in  respect  of  the  said  Huddersfield 
Viaduct  account,  and  also  the  sum  due  to  the  said  defendants  in 
respect  of  the  said  set-off ;  and  he  the  said  W.  J.  Mallorie  has  also 
certified  to  me  separately  the  amount  due  on  the  aforesaid  other 
items,  which  sum  so  certified  to  me  I  have  adopted  in  making  my 
award,  as  hereinafter  appearing :  Now,  therefore,  I  the  said  J.  U., 
having  taken  upon  me  the  said  arbitration,  do  make  my  award  in 
writing  of  and  concerning  the  premises,  that  is  to  say,  I  award, 
adjudge,  and  direct  that  the  verdict  found  for  the  said  plaintiff  as 
aforesaid  be  vacated,  and,  in  the  stead  thereof,  I  award,  adjudge, 
and  direct  that  a  verdict  be  entered  for  the  said  plaintiff  upon  the 
issue  first  joined  in  the  said  action,  and  that  a  verdict  be  entered 
for  the  said  defendants  upon  the  issues  secondly  and  thirdly  joined 
in  the  said  action :  and  I  award,  adjudge,  and  determine  that  there 
is  due  and  owing  from  the  said  plaintiff,  D.  Sharp,  to  the  said 
defendants,  J.  W.  Nowell  and  B.Hattersley,  the  sum  of  3,088Z.  12^.5(2., 
which  said  sum  I  direct  to  be  paid  by  the  said  D.  Sharp  to  the  said 
J.  W.  Nowell  and  B.  Hattersley  on  the  1st  of  May  now  next  ensuing, 
at  dtc:  and  I  award,  adjudge,  and  determine,  that,  save  the  said 
sum  of  3,038Z.  12$.  5d.,  there  was  not  at  the  time  of  the  making  of 
the  said  order,  nor  is  there  now,  anything  due  from  the  said  T>. 
Sharp  to  the  said  J.  W.  Nowell  and  B.  Hattersley,  or  either  of 
them;  and  that  *there  was  not  at  the  time  of  the  making  of  the  [  *258  ] 
said  order,  nor  is  there  now,  anything  due  from  any  or  either  of 
the  said  D.  Sharp,  J.  W.  Nowell,  E.  Hattersley,  and  C.  Tolson,  to 
the  others  or  other  of  them :  and  I  award,  order,  and  direct,  that 
the  costs  of  the  said  W.  J.  Mallorie,  and  of  me  the  said  J.  U.,  shall, 
in  the  first  instance,  be  borne  and  paid  by  the  said  J.  W.  Nowell 
and  R.  Hattersley,  and  that  one  moiety  of  the  said  costs  of  the  said 
W.  J.  Mallorie,  and  of  me  the  said  J.  U.,  shall  be  repaid  by  the  said 
D.  Sharp  to  the  said  J.  W.  Nowell  and  B.  Hattersley,  on  the  said 
Isi  of  May  now  next  ensuing,  at  &c. :  and  I  award,  adjudge,  and 
determine,  that,  save  as  to  the  said  costs  of  the  said  W.  J.  Mallorie, 
and  of  me  the  said  J.  U.,  each  of  the  said  D.  Sharp,  J.  W.  Nowell, 
R.  Hattersley,  and  C.  Tolson,  shall  respectively  bear  and  sustain 
the  costs  incurred  by  him  in  and  about  this  reference,  and  in  and 
about  the  attending  the  said  W.  J.  Mallorie  :  and  I  direct,  that,  after 
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Sharp  the  said  sum  of  8,088/.  128.  5d.,  and  the  costs  of  the  said  action, 
NowBi.L.  ^^^  ^^^^  ^^^^^  ^'  ^^®  ^^  ^'  ^-  Mallorie,  and  of  me  the  said  arbitrator, 
shall  have  been  paid  and  satisfied,  each  of  the  said  parties,  if  required 
so  to  do,  but  at  the  expense  of  the  party  or  parties  requiring  the 
same,  shall  give  to  the  others  or  other  of  them  a  release  of  the 
matters  so  referred!  to  me  as  aforesaid." 

Channell,  Serjt.,  for  the  plaintiff,  now  moved  that  the  award 
might  be  set  aside,  or  that  the  matters  might  be  referred  back  to 
the  arbitrator,  with  a  direction  to  him  to  examine  Mallorie  as  a 
witness,  on  the  grounds,  first,  that  the  memorandum  of  the  21st  of 
August,  1847,  was  an  improper  delegation  by  the  arbitrator  of  a 
part  of  his  authority ;  secondly,  that,  assuming  that  it  was  com- 
petent  to  the  arbitrator,  with  the  assent  of  the  parties,  to  make  such 
an  arrangement,  it  could  only  be  carried  into  efifect  by  an  amend- 
[  *2 .9  ]  ment  of  the  order  of  *Nisi  Prius,  inasmuch  as  it  related  to  a  matter 
in  difference  in  the  cause,  on  which  the  arbitrator  was  to  direct  a 
verdict;  thirdly,  that  Tolson,  who  by  the  order  became  a  party  to 
the  reference,  was  not  a  consenting  party  to  the  sub-reference  to 
Mallorie ;  fourthly,  that  Mallorie  had  exceeded  his  authority,  and 
otherwise  misconducted  himself  in  the  matter.  He  submitted  that 
the  arbitrator  had  no  right  so  to  delegate  the  authority  conferred 
upon  him  by  the  order,  as  to  preclude  himself  from  exercising  a 
discretion  upon  the  matters  so  delegated. 

(Wilde,  Ch.  J. :  Suppose  the  parties  give  the  arbitrator  the 
figures,  may  he  not  act  upon  that  arrangement  ?  Have  they  not, 
in  effect,  done  so  here  by  the  hand  of  Mallorie  ?) 

In  Hopcroft  v.  Hickman  (i),  it  was  held,  that,  though  referees  may 
take  the  opinion  of  a  third  person  as  evidence,  the}'  cannot 
previously  agree  to  be  bound  by  it.  **  If,"  said  the  Vicb-Chancellob 
(Sir  John  Leach),  '*  the  two  arbitrators  had  agreed  together  to  be 
bound  by  the  opinion  of  the  two  builders  whom  they  consulted, 
there  would  have  been  much  weight  in  the  first  objection  to  the 
award.  But,  according  to  the  statement  of  the  bill,  upon  which  I 
am  now  to  act,  the  arbitrators  received  the  opinion  of  the  two 
builders  merely  as  evidence,  and  adopted  it  as  their  own,  upon  the 
credit  which  they  gave  to  the  testimony."  If  that  had  been  done 
here,  the  award  would  have  been  unobjectionable :  but,  instead  of 

(1)  2  Sim.  &  St  130. 
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receiving  Mallorie's  opinion  as  evidence,  the  arbitrator  expressly       Suabp 
agrees  to  be  concladed  by  it.  Nowibll. 

WiLDB,  Ch.  J. : 

I  see  no  ground  either  for  setting  aside  this  award,  or  for  referring 
it  back  to  the  arbitrator.  It  is  a  mistake  to  say  that  there  has  been 
an  improper  delegation  of  authority  on  the  part  of  the  *arbitrator.  [  *260  ] 
At  a  certain  stage  of  the  proceedings,  the  parties  settle  and  adjust 
a  particular  portion  of  the  account  by  an  agent,  whose  report  they 
agree  to  be  conclusively  bound  by.  His  decision  then  comes  before 
the  arbitrator  in  the  shape  of  an  admission,  which  is  nothing  more 
than  a  niatter  of  evidence  agreed  on.  There  was  no  necessity  for 
any  amendment  of  the  order.  With  respect  to  the  way  in  which 
Mallorie  performed  the  duty  assigned  to  him,  it  is  to  be  observed 
that  his  certificate  was  given  on  the  7th  of  March ;  and  that  the 
arbitrator  did  not  make  his  award  until  the  15th  of  April.  There 
was  abundant  time,  therefore,  to  appeal  to  the  arbitrator,  if  the 
plaintiff  had  any  complaint  to  make  as  to  the  course  adopted  by 
Mallorie.  Instead,  however,  of  doing  so,  he  speculates  upon  what 
the  award  may  be,  and  then  comes  and  asks  us  to  set  it  aside.  I 
think  the  whole  of  the  grounds  fail. 

The  rest  of  the  Goubt  concurring, 

Rule  refused. 


MCGREGOR  V.  BARRETT.  isis. 

(6  0.  B.  263-266.)  '^HHL^' 

A.,  the  treasurer  of  a  loan  society »  took  secuiities  ia  his  own  name :  L  ^^^  ] 
having  ceased  to  be  treasurer,  an  action  was  commenced  on  behalf  of  the 
society  upon  a  security  so  taken,  in  A.*s  name,  and  prosecuted  to  execution 
under  an  indemnity  to  A.  ordered  by  the  Court.  A.,  colluding  with  the 
defendant,  discharged  him  from  the  execution:  The  Court  granted  an 
attachment  for  contempt  against  A. 

This  was  an  action  brought  to  recover  a  balance  of  100{.  due 
upon  a  promissory  note,  made  by  the  defendant  payable  to  the 
plaintiff,  while  treasurer  of  a  society  called  the  Caledonian  Loan- 
and-Discount  Society. 

It  appeared,  that,  in  the  year  1846,  the  plaintiff  was  removed 
from  bis  office  of  treasurer  of  the  society,  and  one  Jessup  appointed 
treasurer  in  his  stead  ;  that  the  plaintiff,  on  that  occasion,  delivered 
up  to  Jessup  and  to  *one  Wadsworth,  the  secretary,  all  the  bills  of       [  •26'» 
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m*Grboor  exchange,  promissory  notes,  and  other  securities  given  by  the 
Barbbtt.  respective  borrowers,  and,  amongst  them,  the  note  in  question ; 
that  the  plaintiff  having  refused  to  indorse  the  securities  to  the 
society,  or  to  any  person  on  their  behalf,  this  action  was  brought  in 
his  name;  that  this  action  having  been  brought,  and  judgment 
signed  against  the  defendant  therein,  a  rule  was,  on  the  31st  of 
January  last,  obtained  by  the  plaintiff  to  set  aside  the  proceedings 
unless  security  were  given,  to  the  satisfaction  of  the  Master,  to 
indemnify  the  plaintiff  against  costs ;  that  such  security  was  duly 
given ;  that,  on  the  4th  of  April  last,  the  defendant  was  arrested 
under  a  capias  ad  satisfaciendum ^  and  conveyed  to  White-Cross 
Street  Prison  ;  and  that,  on  the  8th,  the  plaintiff  gave  a  discharge 
as  to  this  action,  whereupon  the  defendant  was  released  from 
custody. 

Upon  affidavits  detailing  the  above  facts,  and  also  stating  that 
the  plaintiff  had  no  interest  whatever  in  the  action,  that  the 
discharge  was  obtained  by  and  through  fraud  and  collusion  between 
the  plaintiff  and  defendant  surreptitiously  to  avoid  payment  of  the 
debt,  and  that  the  same  had  not  been  paid, 

T.  White,  in  Easter  Term  last,  obtained  a  rule  calling  upon 
M'Gregor  to  show  cause  why  an  attachment  of  contempt  should 
not  be  issued  forth  against  him,  for  causing  the  discharge  of  the 
defendant  out  of  the  custody  of  the  keeper  of  the  debtors'  prison  in 
White-Cross  Street,  as  to  the  ca.  sa,  issued  in  this  cause,  and  upon 
which  the  defendant  had  been  arrested  ;  and  that  the  plaintiff  and 
defendant  should  respectively  show  cause  why  they  the  plaintiff  and 
defendant,  or  one  of  them,  should  not,  within  such  time  as  the 
Court  should  direct,  pay  into  the  hands  of  the  Masters  of  this  Court, 
for  and  on  account  of  Wadsworth,  as  secretary  and  on  behalf  of  the 
[  •264  ]  ♦Caledonian  Loan-and-Discount  Society,  the  sum  of  112Z,  8*.,  the 
amount  recovered  in  this  action;  and  why  the  said  plaintiff  and 
defendant,  or  one  of  them,  should  not  pay  to  Wadsworth,  or  to  his 
attorney,  his  costs  of  atid  occasioned  by  this  application,  together 
with  his  costs  of  and  occasioned  by  the  caption  of  the  defendant 
under  the  said  writ  of  ca.  sa.,  to  be  respectively  taxed,  &c. 

Piggott  now  showed  cause,  upon  an  affidavit  by  the  plaintiff, 
which  stated,  that  he  had  received  no  information  of  the  indemnity 
being  perfected  to  the  satisfaction  of  the  Master ;  that  he  released 
the    action,   and    discharged    the    defendant    from    custody,    in 
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consequence  of  a  notice  be  received  from  him,  that,  unless  he  did  so,     m^Grsgor 
an  action  would  be  brought  against  him  for  false  imprisonment ;      barrstt. 
that  such  discharge  was  not  fraudulently  concocted  by  him  and  the 
defendant,  to  avoid  the  payment  of  the  money  due  and  recovered  in 
this  action ;  and  that  he  considered  that  the  proceedings  had  been 
all  along  oppressive  and  unjust  towards  the  defendant. 

He  submitted  that  the  Court  would  not  interfere  by  attachment, 
unless  a  clear  case  of  wilful  and  intentional  contempt  was  established 
against  the  party,  which  was  completely  negatived  here :  and  he 
referred  to  Herbei-t  v.  Piggottii),  where,  an  action  having  been 
brought  by  two  of  four  executors,  for  the  balance  of  an  account,  and 
the  other  two  executors  having  released  the  action,  which  release 
was  pleaded  puis  darrein  continuance,  the  Coubt  refused  to  set  it 
aside,  Baylby,  B.,  observing  that  *'  an  action  may  be  oppressive,  as 
well  as  a  release  fraudulent." 

Wilde,  Ch.  J. : 

This    case  is  quite  free  from   difficulty.     The  plaintiff  being 

treasurer  of  the  society,  takes  a  ^security  payable  to  himself ;  thus       [  •266  1 

giving  the  society  a  right  to  use  his  name  for  the  purpose  of 

enforcing  payment.    An  action  having  accordingly  been  brought, 

and  judgment  obtained,  the  nominal  plaintiff  comes  and  asks  the 

Court  to  stay  the  proceedings,  on  the  ground   that   the  parties 

beneficially  interested  are  improperly  going  on  in  his  name«    The 

Court  decline  to  stay  the  proceedings,  but  compel  the  real  plaintiffs 

to  give  a  bond  of  indemnity.     The  bond  having  been  given,  the 

plaintiff  defeats  that  rule,  by  improperly  interrupting  the  execution 

of  the  process  of  the  Court.     It  is  like  a  rescue  of  a  prisoner  from 

the  sheriff.     It  is  a  clear  contempt  of  the  Court.    And  it  has  been 

most  deliberately  and  wilfully  done.     The  rule  of  Court  establishing 

the  judgment  was  a  notice  to  the  plaintiff.     It  is  now  suggested 

that  the  plaintiff  has  not  acted  coUusively,  but  gave  the  discharge 

in  consequence  of  a  threat  that  proceedings  would  be  taken  against 

him  for  a  false  imprisonment.    Who  can  doubt  for  a  moment  that 

the  discharge  was  the  result  of  a  fraudulent  collusion  between  the 

parties?     The   plaintiff   must    take    the    consequences    of    his 

miaathorised  and  contemptuous    interference   with    the    process 

of  the  Court.    That  part  of  the  rule,  therefore,  which  asks  for  an 

attachment    against  him,  may  be  made  absolute :    the  rest    is 

annecesBary. 

(1)  2  Dowl.  P.  0.  392. 

21—2 
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M'Grbgob     Coltman,  J. : 

r. 
Barhictt.         The  plaintiflF  has  been  guilty  of  a  gross  contempt ;  and  there  is 

ample  ground  for  an  attachment. 
Maule,  J. : 

This  is  a  most  gross  case  of  a  plainti£f  wilfully  persisting  in  an 
attempt  to  defeat  the  object  of  a  rule  of  Court.  He  chooses  to  think 
that  the  parties  beneficially  interested  in  the  debt,  are  dealing 
harshly  with  their  debtor.  He,  therefore,  combines  with  the  latter, 
[  ^266  ]  niost  deliberately  and  artfully,  out  of  a  morbid  *feeling  of  alleged 
compassion,  to  deprive  the  real  plaintiffs  of  the  fruits  of  their 
judgment.  There  has  been  most  undoubted  collusion^  The 
nominal  plaintiff  was  bound  to  allow  his  name  to  be  used.  He  is 
clearly  liable  to  an  attachment. 

Crbsswbll,  J. : 

I  am  entirely  of  the  same  opinion. 

Rule  absolute f  for  an  attachment. 


J8^«-  AUTY  V.  HUTCHINSON. 

Jvns  16. 
(6  C.  B.  266-271 ;  S.  0.  17  L.  J.  C.  P.  304 ;  12  Jur.  962.) 

'-        ^  The  defendant,  the  clerk  of  a  county  court  established  under  the  9  &  10 

Vict.  c.  95  (1],  employed  the  plaintiff  to  fit  up  a  court-house  and  offices. 
It  having  been  left  to  the  jury  to  say  whether  or  not  the  defe&dant  con- 
tracted on  the  footing  of  personal  liability,  and  they  having  found  for  the 
plaintiff,  the  Court  declined  to  enter  a  nonsuit,  the  defendant's  personal 
liability  not  being  excluded  by  his  position  as  clerk  of  the  (Douit,  or 
negatived  by  the  nature  or  by  the  terms  of  the  particular  contract. 

Assumpsit  for  goods  sold  and  delivered,  and  for  work  and  labour. 
Plea,  nan  assumpsit. 

The  cause  was  tried  before  Maule,  J.,  at  the  last  sitting  for 
Middlesex,  in  Easter  Term  last.  The  facts  that  appeared  in 
evidence,  were  as  follows :  The  defendant,  was  the  clerk  of  the 
Barnet  county  court :  the  plaintiff  was  a  builder  at  Bamet,  in  the 
county  of  Middlesex.  In  April,  1847,  the  plaintiff  was  employed  by 
the  defendant  to  fit  up  certain  premises  at  Hertford  for  a  court, 
with  rooms  for  the  accommodation  of  the  Judge.  The  work  haying 
been  done,  the  plaintiff  sent  in  his  bill,  making  the  defendant  his 
debtor.  The  bill  in  this  form  being  objected  to,  it  was  altered,  with 
the  plaintiff's  assent,  by  making  the  treasurer  of  the  court  the 
debtor. 
(1)  Repealed  by  the  County  Couits  Act,  1888  (61  &  52  Vict  c.  43).~  J  G.  P. 
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On  the  part  of  the  defendant,  it  was  proved  that  the  bill  for  the        autt 
repairs  had  been  allowed  by  the  Judge  of  the  court :  and  it  was     hutohin. 
insisted  that  the  defendant,  being  a  *public  oflScer,  was  not  per-        ^*- 
Bonally  liable,  but  that  the  plaintiff  was  bound  to  look  for  payment  ^ 

to  the  fund  provided  by  the  statute  9  &  10  Vict.  c.  95. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  work 
was  done  upon  the  credit  of  the  defendant.  The  jury  returned  a 
verdict  for  the  plaintifif,  damages  148/. 

Byles,  Serjt.,  in  Easter  Term  last,  moved,  pursuant  to  leave 
reserved  to  him  at  the  trial,  to  enter  a  verdict  for  the 
defendant  or  a  nonsuit,  or  for  a  new  trial  on  the  ground  of 
misdirection : 

By  the  23rd  and  24th  sections  respectively  provision  is  made  for 
the  appointment  of  a  treasurer  and  a  clerk  of  the  county  court. 
The  duties  of  the  former  are  defined  and  regulated  by  the  42nd, 
43rd,  48th,  50th,  and  51st  sections.  The  48th  section  enacts  ''  that 
the  treasurer  of  any  court  holden  under  this  Act,  for  which  a  court- 
house and  offices,  with  necessary  appurtenances,  shall  not  have 
been  already  provided,  or  where  such  court-house  and  offices  are 
inconvenient  or  insufficient,  shall,  as  soon  as  conveniently  may  be, 
with  the  approval  of  one  of  her  Majesty's  principal  Secretaries  of 
State,  build,  purchase,  hire,  or  otherwise  provide  messuages  and 
lands,  with  all  necessary  appurtenances,  fit  for  holding  the  court 
therein,  and  for  the  offices  necessary  for  carrying  on  the  business 
of  the  said  court ;  or,  instead  of  providing  separate  buildings,  may, 
with  the  like  approval,  contract  with  any  person,  being  the  owner 
of,  or  having  the  control  and  management  of,  any  county  or  town- 
hall,  or  other  building,  for  the  use  and  occupation  thereof,  or  of  so 
much  thereof  as  may  be  needed  for  the  purposes  of  this  Act,  and 
subject  to  such  annual  rent,  and  to  such  conditions  as  to  the 
repairs,  alterations,  or  improvements  of  such  hall  or  building  as 
may  be  agreed  upon ;  and  all  lands,  messuages,  and  other  real  and 
personal  estates  and  effects  belonging  to  the  court,  shall  vest  in  the 
treasurer  for  the  *time  being,  and  in  his  successors  in  that  office,  [  *268  ] 
in  trust  for  the  purposes  of  this  Act."  And  by  s.  51  he  is 
empowered  to  borrow  money  for  the  purposes  of  the  Act.  The 
duties  of  the  clerk  are  defined  by  the  27th  section  :  and  by  the  55th 
section  it  is  enacted  ''  that  the  clerk  of  every  court  shall  have  the 
care  of  the  court-house  and  offices  of  the  court,  and  shall  appoint 
and  have  power  to  dismiss  the  necessary  servants  for  taking  charge 
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AuTY  of  such  court-house  and  offices,  at  such  salaries  as  shall  be  from 
HuTCHiN-  time  to  time  authorised  by  the  Judge,  with  the  consent  of  the 
®^^-  Commissioners  of  her  Majesty's  Treasury ;  and  the  clerk  of  the 
court,  under  the  direction  of  the  said  Commissioners,  and  subject 
to  such  regulations  as  they  may  require  to  be  enforced,  shall  make 
all  necessary  contracts,  or  otherwise  provide  for  repairing  and 
furnishing,  and  for  cleaning,  lighting,  and  warming  the  said  court- 
house and  offices,  and  for  supplying  the  said  court  and  offices  with 
law  and  office  books  and  stationery,  and  for  defraying  all  other 
necessary  expenses,  not  otherwise  provided  for,  incident  to  the 
holding  of  the  said  court ;  and  the  charge  of  the  court-house  and 
offices,  and  expenses  thereby  incurred,  shall  be  paid  out  of  the 
general  fund  of  the  court :  Provided  always  that  the  treasurer  or 
clerk  of  any  court,  or  the  partner  of  any  such  treasurer  or  clerk, 
shall  not  be  directly  or  indirectly  concerned  or  interested  in  any 
such  contract,  or  in  supplying  any  articles  for  the  use  of  the  said 
courts  and  offices :  Provided  also,  that  no  payment  for  any  such 
charge  shall  be  allowed  in  the  clerk's  accounts,  until  allowed  under 
the  hand  of  the  judge."  There  being,  therefore,  a  distinct  provision 
in  the  Act  for  the  payment  of  demands  like  this  out  of  a  particular 
fund,  the  plaintiff  was  bound  to  look  to  that  fund,  and  has  no  right 
personally  to  charge  the  defendant,  a  known  public  officer,  who 
gave  the  order  in  execution  of  a  public  duty  cast  upon  him  by  the 
[  *269  ]  statute  :  and,  there  being  no  *evidence  of  any  personal  contract  by 
the  defendant,  the  leaving  the  question  to  the  jury  in  the  way  it 
was  put  to  them,  was  clearly  a  misdirection.  The  authorities  upon 
this  subject  are  thus  stated  in  Chitty  on  Pleading  (i) :  "  The  agents 
of  government  are  not  in  general  liable  upon  contracts  avowedly 
entered  into  by  them  in  their  official  capacity.  Thus,  neither  the 
governor  of  a  fort  or  colony,  Macbeath  v.  Haldimand  (2) ;  AUeii  v. 
Waldegrave  (3),  nor  a  military  commissary,  Macheath  v.  Haldimand y 
nor  the  captain  of  a  regiment,  Myrtle  v.  Beaver  (4) ;  Rice  v.  Chute  (5), 
or  of  a  ship,  Unwin  v.  Wolseley  (6),  is  liable  for  goods  ordered  by 
him  for  the  public  service,  in  cases  where  he  does  not  expressly 
pledge  his  individual  credit  and  responsibility.  Nor  is  the 
Secretary  at  War  liable  to  a  retired  clerk  of  the  War  Office  for  his 
retired  allowance,  altliough  such  allowance  was  included  in  certain 
funds  received  by  the  defendant  in  his  official  character,  Gidley  v. 

(1)  7tli  ed.  Vol.  I.  p.  43.  (4)  1  East,  135. 

(2)  1  R.  R.  177  (1  T.  B.  172).  (5)  1  East,  579. 

(3)  20  R.  R  660  {2  Moore,  621).  (6)  1  T.  R.  674. 
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Lord  Palmerston  (i).    Nor  are  justices  of  the  peace,  contracting  on        Autt 
the  behalf  of  the  public  for  rebuilding  a  public  bridge,  under  the     hutohin- 
provisions  of  an  Act  of  Parliament  which  provides  a  fund  for  the        ^^' 
payment,  liable  to  the  contractor,  Allen  v.  Waldegrave:    and  it 
seems,  that,  where  a  servant  of  the  Crown  expressly  contracts  on 
account  of  Government,  he  is  not  responsible,  although  the  agree- 
ment be  under  seal,"  Umcin  v.  WoUeley;  Allen  v.  Waldegrave.  The 
law  is  laid  down  in  similar  terms  in  Smith's  Mercantile  Law  (2). 

(Wilde,  Ch.  J.,  referred  to  Horsley  v.  Bell  (3).  There,  the 
acting  Commissioners  for  making  a  brook  navigable,  with  power  to 
borrow  money,  &c.,  employed  the  plaintiff  to  do  different  parts  of 
the  works,  and  such  *of  the  Commissioners  as  were  present  at  the  [  *270  ] 
several  meetings  made  orders  relative  thereto :  every  one  of  them 
were  present  at  some  of  the  meetings,  but  no  one  was  present 
at  all  the  meetings :  the  fund  proving  deficient,  it  was  held  that 
all  the  acting  Commissioners  were  personally  liable  to  pay  the 
plaintiff.) 

Cur.  adv.  vvlt. 

WiLDB,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  brought  to  recover  a  demand  for  work  and 
labour  in  fitting  up  the  county  court  at  Barnet,  in  the  county  of 
Hertford.  The  cause  was  tried  before  my  brother  Maule,  at  the 
sittings  for  Middlesex  after  the  last  Term,  when  a  verdict  was  found 
for  the  plaintiff  for  1432. 

The  Court  was  afterwards  moved  for  a  rule  to  show  cause  why  a 
verdict  should  not  be  entered  for  the  defendant,  or  why  a  nonsuit 
should  not  be  entered,  pursuant  to  leave  reserved.  The  motion 
was  made  upon  the  ground  that  it  appeared,  from  the  plaintiff's 
evidence,  that  the  defendant,  at  the  time  he  gave  the  orders  for  the 
work,  was  the  clerk  for  the  county  court ;  and  that  the  work  done 
was  the  fitting  up  of  the  court-house ;  and  it  was  therefore  insisted 
that  the  defendant  ought  to  be  deemed  to  have  given  the  orders  as 
a  public  officer,  upon  the  credit  of  the  treasurer  of  the  court,  or 
upon  the  credit  of  the  funds  authorised  to  be  raised  by  the  Act 
creating  the  court ;  and  that  the  case  was  within  the  principle  of 
ilacbeath  v.  Haldimand  (4),  Gidley  v.  Lord  Palmerston  (6),  AUen  v. 

(1)  3  Brod.  ft  Bing.  275  ;  7 Moore,  91.  (4)  1  E.  R.  177  (I  T.  R  172). 

(2)  -Ith  ed.  p.  151.  (6)  24  R.  R.  668  (7  Moore,  91). 
(3j  Amb.  770. 
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adtt        Lo^'d    Waldegrave   (i),   Myrtle    v.   Beaver   (2),   and    several  other 
HuTOHiK-     authorities,  in  which  it  was  determined  that  an  action  will  not  lie 

^*'         against  a  *public  agent  for  any  thing  done  by  him  in  his  public 

r  *27i  1 

*•        ^      character  or  employment. 

We  have  referred  to  the  Judge's  notes ;  and  we  think,  upon  the 
perusal  of  the  evidence,  that  there  is  no  ground  for  granting  the 
rule. 

The  defendant's  situation  was  in  no  respect  analogous  to  that  of 
public  officers  acting  on  the  behalf  of  a  known  department  of  the 
State,  and  in  the  discharge  of  duties  incident  to  their  public 
employment,  whose  liability  was  the  question  in  one  class  of  the 
authorities  referred  to ;  nor  does  the  case  fall  within  the  other 
class,  in  which  it  was  held  that  the  terms  and  nature  of  the 
contract  excluded  all  presumption  of  personal  liability  on  the  part 
of  the  individuals  giving  the  orders  ;  as,  the  fitting  up  of  the  court 
formed  no  part  of  the  duty  of  the  clerk  of  the  court,  and  it  did  not 
appear  that  he  had  the  authority  to  contract  upo^  the  credit  of  any 
other  person,  or  of  any  funds  already  raised,  or  thereafter  to  be 
raised,  under  the  authority  of  the  Act.  The  defendant  might, 
when  he  gave  the  orders,  have  excluded  his  personal  liability,  by 
intimating  to  the  plaintiff  whom  else  he  was  to  trust,  or  to  what 
fund  he  was  to  look  for  payment.  But,  as  nothing  of  the  kind 
passed,  there  was  no  ground  for  any  legal  presumption  excluding 
the  defendant's  personal  liability,  and  it  necessarily  became  a 
question  for  the  jury;  and  the  evidence  was  properly  submitted 
to  them  :  and,  as  the  verdict  is  not  impeached,  supposing  the  case 
to  have  been  properly  left,  there  is  no  ground  for  granting  a  rule. 

Ride  refused. 


1848.  HAEVEY  V.  JOHNSTON. 

June  12 
*       (6  C.  B.  295—308  ;   S.  C.  17  L.  J.  C.  P.  298 ;  12  Jur.  981 ;  6  Dowl.  &  L.  120,) 

[  *^^^  ]  In  aeeumpsit  upon  a  promise  of  marriage,  the  declaration,  after  alleging 

that  the  plaintiff  was  sole  and  unmarried,  and  resided  in  parts  beyond  the 
seas,  stated  that,  '*in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  go  to  L.  for  the  purpose  of  marry iug  him,  the  defendant 
promised  the  plaintiff  to  marry  her  in  a  reasonable  time  after  her  arrival 
at  L." 

At  the  txial,  the  Judge  gave  the  plaintiff  leave  to  amend  the  declaration, 
under  the  3  &  4  Will.  IV.  c.  42,  s.  23,  by  stating  the  consideration  thus, 
**in  consideration  that  the  plaintiff,  so  then  being  sole  and  unmarried  as 
aforesaid,  at  the  request  of  the  defendant,  then  promised  the  defendant  to 

(1)  20  E.  E.  660  (2  Moore,  621),  (2)  1  East.  135, 
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marry  bim,  and  would  go  to  L.  for  the  purpose  of  marrying  him,  the  defen-        Habvet 
dant,  and  would,  within  a  reasonable  time  of  her  arrival  there,  many  the  r. 

defendant,  he,  the  defendant,  promised  to  maiTy  her  in  a  reasonable  time     Johnston, 
after  her  arrival  at  L. :  " 

Held,  that  the  consideration  was  sufficient  as  originally  stated. 

Assumpsit,  upon  a  promise  of  marriage. 

The  declaration  stated,  that,  hefore  and  at  the  time  of  the  making 
of  the  promise  of  the  defendant  next  therein-after  mentioned,  to 
iTsrit,  on  &c.,  the  plaintiff  was  sole  and  unmarried,  and  resided  in 
parts  beyond  the  seas,  to  wit,  at  Toronto,  in  America ;  that  there- 
upon*, to  wit,  on  the  day  and  year  aforesaid,  ^*  in  consideration  that 
the  plaintiff,  so  then  being  sole  and  unmarried  as  aforesaid,  at  the 
request  of  the  defendant,  would  go  to  Lisahoppin,  in  the  county 
of  Tyrone,  in  that  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  called  Ireland,  for  the  purpose  of  marrying  him,  the  defen- 
dant," he,  the  defendant,  then  promised  the  plaintiff  to  marry  her, 
the  plaintiff,  in  a  reasonable  time  after  her  arrival  at  Lisahoppin 
aforesaid.    Averment,  that  she,  the  plaintiff,  confiding  in  the  said 
promise  of  the  defendant,  in  a  reasonable  time  in  that  behalf  after 
the  making  of  the  said  promise,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  day  and  year  aforesaid,  did,  at  the  request 
*of  the  defendant,  go  to  and  arrive  at  Lisahoppin  aforesaid,  in  the      [  *296  ] 
county  of  Tyrone  aforesaid,  in  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  Ireland,  for  the  purpose  of  marry- 
ing the  defendant, — of  all  which  the  defendant  then,  in  a  reasonable 
time  in  that  behalf  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  had  due  notice :  Breach,  that,  although  the  plaintiff,  after 
the  making  of  the  said  promise,  from  the  time  of  her  said  arrival 
at  Lisahoppin  aforesaid,  till  the  expiration  of  a  reasonable  time 
next  after  her  said  arrival  at  Lisahoppin  aforesaid,  for  the  said 
defendant  to  marry  the  plaintiff,  was  and  continued  to  be  sole  and 
unmarried,  and  ready  and  willing  to  marry  him  the  defendant,  of 
which  last-mentioned  premises  respectively  the  defendant  also,  to 
wit,  during  all  such  last-mentioned  time,  then  had  notice ;  and 
although  a  reasonable  time  in  that  behalf  after  the  arrival  of  the 
plaintiff  at  Lisahoppin  aforesaid,  for  the  defendant  to  marry  the 
plaintiff,  had  elapsed  before  the  commencement  of  this  suit ;  yet  the 
defendant,  not  regarding  his  said  promise,  did  not  nor  would,  in  a 
reasonable   time  after  the  arrival  of  the  plaintiff  at  Lisahoppin 
as  aforesaid,    or  at   any   time  before  or  afterwards,   marry   the 
plaintiff,  but  wholly  neglected  and  refused  so  to  do :  By  reason 
whereof,  &c.  &c. 
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Habvet  The  defendant  pleaded  non  assumpsit,  and  several  special  pleas 

JoHNBTON.    upon  which  nothing  turned. 

At  the  trial  before  Wilde,  Gh.  J.,  at  the  last  Summer  Assizes  at 
Winchester,  an  objection  being  taken  to  the  declaration,  on  the 
ground  that  there  was  no  sufficient  consideration  for  the  defendant's 
promise  alleged  therein,  the  plaintiff's  counsel  applied  for,  and 
obtained,  leave  to  amend.  The  amendment  stated  the  consideration 
thus :  ''  In  consideration  that  the  plaintiff,  so  then  being  sole  and 
unmarried  as  aforesaid,  at  the  request  of  the  defendant,  then 
[  *297  ]  promised  the  defendant  to  marry  him,  and  *would  go  to  Lisa- 
hoppin,  in  the  county  of  Tyrone,  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called  Ireland,  for  the  pur- 
pose of  marrying  him,  the  defendant,  and  would,  within  a  reasonable 
time  of  her  arrival  there,  marry  the  defendant,  he,  the  defendant, 
then  promised  the  plaintiff  to  marry  her,  the  plaintiff,  in  a  reason- 
able time  after  her  arrival  at  Lisahoppin  aforesaid." 

A  verdict  was  found  for  the  plaintiff,  damages  400i. ;  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  amendment  ought  not  to  have  been 
allowed,  and  that,  without  the  amendment,  the  declaration  was 
insufficient  (i). 

Khiglake,  Serjt.,  in  Michaelmas  Term  last,  accordingly 
obtained  a  rule  nisi  for  a  nonsuit.  He  referred  to  Atkinson  v. 
Raleigh  (2). 

Cockburn  and  Phinn  showed  cause  : 

Under  the  statute  8  &  4  Will.  IV.  c.  42,  s.  23,  the  Judge  at  the 
trial  has  power  to  amend  any  matter  of  variance  that  in  his  judg* 
ment  is  **  not  material  to  the  merits  of  the  case,  and  by  which  the 
opposite  party  cannot  have  been  prejudiced  in  the  conduct  of  his 
action,  prosecution,  or  defence."  *  *  * 
[  298  ]  Assuming  that  the  amendment  was  not  warranted  by  the  statute, 

[  *299  ]  then  it  is  submitted  the  declaration  was  *perfectly  good  without  the 
amendment.  It  is  said  that,  in  a  case  of  this  sort,  reciprocity  of 
promise  must  be  alleged  in  the  declaration.  The  altered  state  of 
circumstances,  however,  the  detriment  to  the  plaintiff,  in  leaving 
Toronto,  where  she  was  at  the  time  of  the  defendant's  promise,  and 

(1)  Qz/fpr*?,  as  to  this  ground  of  non-  to  support  the  action, — ^having  been 

suit ;  the  several  facts  alleged  in  the  proved, 
declaration, — whether  those  facts  were  (2)  3  Q.  B.  79, 

or  were  not  considered  to  be  sufficient 
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going  to  Lisahoppin,  was  ample  consideration  for  the  defendant's      Harvbt 
promise.     [They  cited  Kennaway  v.  Treleaven  (i),  Morton  v.  Bum  (2),     Johnston. 
and  Mills  v.  BlackaU  (3).] 

(WiLDB,  Ch.  J. :  In  the  case  of  a  sale  by  auction,  the  vendor's       [  30i  ] 
signature  to  the  contract  is  not  essential :  Laythoarp  v.  Bryant  (4). 

So,  in  the  case  of  a  reward  offered  for  the  apprehension  of  a 
felon,  a  party  is  not  bound  to  give  information,  but,  if  he  does  so, 
he  may  maintain  an  action  for  the  reward  (5).  The  class  of 
cases  of  contracts  that  are  unilateral  in  their  inception,  is  a  very 
large  one. 

(Maule,  J. :  Why  may  not  a  man  promise  to  marry  a  woman  if 
she  should  please?) 

In  Holt  v.  Ward,  Clarencieux  («),  which  was  an  action  by  an  infant 
for  a  *breach  of  promise  of  marriage,  it  was  objected,  that,  the  [  ^302  ] 
plaintiff  not  being  bound  equally  with  the  defendant,  the  contract 
was  nudum  pactum.  But  Raymond,  Ch.  J.,  in  giving  the  judgment 
of  the  Court,  said :  **  We  are  all  of  opinion  that  this  contract  is  not 
void,  but  only  voidable  at  the  election  of  the  infant :  and,  as  to  the 
person  of  full  age,  it  absolutely  binds.  *  *  That  case  seems  to 
show  that  any  consideration  will  support  such  a  promise.  A  volun- 
tary bond,  to  marry  a  woman,  or  to  forfeit  a  sum  *of  money,  may  [  *303  ] 
be  enforced  :  Atkins  v.  Farr  (7) ;  Cock  v.  Richards  (8). 

C  Saunders,  in  support  of  the  rule  : 

The  amendment  made  at  the  trial  introduced  so  material  an 
alteration  that  the  statute  did  not  warrant  it.     *     *     * 

The  evidence  did  not  support  the  declaration  as  amended.     There       [  S04  ] 
was  no  mutuality  in  the  contract.     There  was  nothing  to  bind  the 
plaintiff  to  marry  the  defendant. 

(Cresswell,  J. :  The  offer  is,  "  If  you  will  come  to  this  country, 
I  will  marry  you."  The  plaintiff  does  come.  Is  not  that  an 
acceptance  of  the  offer  ?) 

(1)  52  B.  R.  808  (5  M.  &  W.  498).  K.   K.   340   (3   C.   B.    254),    and   the 

{'2)  7  Ad.  &  £1.  19 ;  2  Nev.  &  P.  297.  authorities  there  cited. 
{li)  75  R.  R.  408  (1 1  a  B.  358).  (6)  2  Stra.  937. 

(i)  42  a  tt.  709  (2  Bing.  N.  C.  735 ;  (7)  1  Atk.  287. 

:i  ScoU,  238).  (8)  10  Vea.  429. 

(.'»)  See    Thatdttr    v.    EuyUtud,    71 
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Hauvkt      The  defendant  had  a  right  to  retract  his  offer  at  any  time  before  the 
JoHNSTOK.     acceptance  :  Routled^e  v.  Grant  (i)  ;  Head  v.  Diggon  (2). 

(WiLDB,  Ch.  J. :  An  order  for  goods  is  binding  upon  the  party 
sending  it,  before  the  letter  containing  the  acceptance  of  the 
contract  is  received  by  him. 

Crbsswell,  J. :  If  a  man  writes,  send  me  such  and  such  goods, 
and  I  will  pay  for  them,  is  not  the  sending  the  goods,  without  more, 
an  acceptance  of  the  offer  ?) 

No  doubt  it  is.     The  ordinary  forms  of  declarations  for  breach  of 
promise  of  marriage,  all  allege  mutual  promises :  and  in  Chitty  on 
Pleading,  it  is  said  (3),  that  "  this  action  is  sustainable  only  where 
[  •305  ]      the  *contract  to  marry  was  mutual."     ♦     *     « 

(Cresswell,  J. :  The  reciprocal  promise  is  the  usual  consideration. 
But  is  it  the  only  possible  consideration  for  a  promise  to  marry  ? 

Maule,  J. :  The  declaration,  as  amended,  introduces  a  second 
executory  consideration,  an  impossible  consideration.  It  is  **  in 
consideration  that  the  plaintiff,  so  then  being  sole  and  unmarried 
as  aforesaid,  at  the  request  of  the  defendant,  then  promised  the 
defendant  to  marry  him,  and  would  go  to  Lisahoppin  for  the  purpose 
of  marrying  him,  the  defendant,  ajid  waxdd,  within  a  reasonable 
time  after  her  an-iral  there,  mairy  the  defendant,  he,  the  defendant, 
then  promised  to  marry  her,  the  plaintiff,  in  a  reasonable  time.*' 
If  this  last  were  the  only  consideration,  the  plaintiff  could  not  sue 
for  a  breach  of  it  until  she  had  niaiiied  the  defendant !  (4).) 

At  no  time  was  the  defendant  in  a  condition  to  enforce  performance 
of  the  contract  by  the  plaintiff:  consequently,  it  is  void  for  want  of 
[  ^806  ]      mutuality.     Cases  of  guarantees,  and  cases  of  ^voidable  contracts 
entered  into  with  infants,  rest  upon  a  totally  different  principle. 

Wilde,  Ch.  J. : 

I  am  of  opinion  that  this  rule  should  be  discharged.     The  first 

(1)  29  R.  R.  672  (4  Bing.  653;  1  promise,  was  held  sufficient;"  citing 
Moo.  &  P.  717).  Hutton  v.   MamtU,   3  Salk.    16,  and 

(2)  3  ^fan.  &  Ry.  97.  Danid  v.  Bowles,  2  Car.  &  P.  553. 

(3)  7th  ed.  Vol.  II.  p.  237  (ac).  The  (4)  Quart,  whether,  to  avoid  this 
same  note  adds,  * '  As  to  the  evidence,  absurdity,  the  Court  might  not,  after 
where  the  promise  of  the  man  was  veixlict,  read  the  words  in  italics  as 
proved,  and  no  actual  promise  of  the  ''and  then  promised  to  marry  the 
woman,  evidence  of  her  carrying  her-  defendant  within,"  &c. 

self  as  consenting  and  approving  his 
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ground  upon  which  it  was  moved  is,  that  the  amendment  made  at  Harvky 
Nisi  Prius,  being  an  amendment  in  a  particular  that  was  material  johkstok. 
to  the  merits,  was  one  which  the  Judge  had  no  power  under  the 
statute  to  allow.  The  Aieaning  of  these  words  "  material  to  the 
merits  of  the  case/'  has  been  too  often  considered  to  make  it  necessary 
to  occupy  much  time  in  the  discussion  now.  Every  amendment 
must,  of  course,  be  of  a  matter  that  is  material  in  some  sense :  but 
the  meaning  of  those  words  evidently  is,  that  the  defendant  shall 
not  be  taken  by  surprise  at  the  trial  by  an  alteration  in  a  matter 
that  is  material  to  the  real  question  at  issue  in  the  cause.  The 
question  here  was,  whether  the  defendant  had  promised  to  marry 
the  plaintiff,  and  whether  he  had  been  guilty  of  a  breach  of  that 
promise.  The  technical  mode  of  laying  the  promise,  or  the  con- 
sideration for  the  promise,  does  not  appear  to  me  to  be  material  to 
the  merits  of  the  case.  The  doubt  that  presented  itself  to  my  mind 
at  Nisi  PriuB,  was,  whether,  if  the  declaration,  as  it  originally  stood, 
was  open  to  a  motion  in  arrest  of  judgment,  that  would  in  any 
degree  affect  the  power  to  amend.  At  the  same  time,  it  occurred 
to  me,  that,  as  an  application  was  made  to  me  to  nonsuit  the 
plaintiff  on  the  ground  of  the  alleged  variance,  I  was  bound  to 
exercise  my  discretion  upon  the  case  as  it  then  stood,  and  that  it 
was  no  part  of  my  duty  to  consider  what  would  be  the  ultimate 
effect  of  an  amendment.  I  therefore  allowed  the  declaration  to  be 
amended.  The  Court  has  since  considered  the  question  whether 
it  is  any  objection  to  an  amendment  under  the  statute,  that  it  may 
remove  a  ground  of  motion  in  arrest  of  judgment.  And  the  con- 
clusion we  have  come  to,  is,  that  it  is  not.  The  defendant  may,  if 
he  pleases,  ♦reserve  to  himself  the  right  to  move  in  arrest  of  judg-  [  •307  ] 
ment,  by  abstaining  from  asking  for  a  nonsuit.  But,  if  he  elects  to 
take  the  latter  course,  he  cannot  complain  that  the  amendment 
shuts  him  out  from  the  former.  All  that  the  Judge  at  Nisi  Prius 
has  to  consider,  is,  whether  the  proposed  amendment  will  materially 
affect  the  merits  of  the  case,  in  the  sense  before  stated.  It  appears 
to  me  that  the  amendment  here  asked,  did  not  affect  the  substantial 
merits,  and  therefore  that  it  was  properly  allowed. 

CoLTMAK,  J.,  concurred. 

Maulb,  J. : 

I  also  think  this  was  a  proper  case  for  an  amendment.    The 
statute  authorises  amendments  ''  when  any  variance  shall  appear 
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Uabvby  between  the  proof  and  the  recital  or  setting  forth  on  the  record, 
joHKSTOK.  ^^^^y  or  document  on  which  the  trial  is  proceeding,  of  any  contract, 
custom,  prescription,  name,  or  other  matter,  in  any  particular  or 
particulars  in  the  judgment  of  the  Court  or  Judge  not  material 
to  the  merits  of  the  case,  and  by  which  the  opposite  party  cannot 
have  been  prejudiced  in  the  conduct  of  his  action,  prosecution,  or 
defence.*'  Here,  the  declaration,  as  it  originally  stood,  stated 
a  promise  by  the  defendant,  in  consideration  that  the  plaintiff  would 
go  to  a  certain  place  for  the  purpose  of  marrying  him,  that  he 
would  marry  the  plaintiff.  The  whole  merits  of  the  case  were 
involved  in  the  question  whether  the  defendant  made  that  promise 
and  broke  it.  The  consideration,  as  it  seems  to  me,  was  a  perfectly 
good  one.  At  the  trial,  it  was  suggested,  on  the  part  of  the  defen- 
dant, that  the  real  consideration  for  the  defendant's  promise  to 
marry  the  plaintiff,  was,  a  promise  on  her  part  to  marry  him,  and 
consequently  that  there  was  a  variance.  The  difference,  however, 
is  one  that  none  but  a  special  pleader  could  appreciate.  To  an 
[  ♦308  ]  ordinary  apprehension  *the  two  are  perfectly  equivalent.  I  there- 
fore think  the  amendment  was  properly  made. 

Gresswbll,  J. : 

I  am  entirely  of  the  same  opinion.  The  only  argument,  as  I 
understand,  that  has  been  urged  against  the  amendment,  is,  that 
it  deprives  the  defendant  of  a  motion  in  arrest  of  judgment.  That 
argument,  in  my  opinion,  fails  upon  two  grounds :  first,  it  fails  in 
point  of  fact,  for,  in  my  judgment,  the  declaration  was  perfectly 
good  without  amendment ;  and,  in  the  next  place,  if  this  were  a 
ground  of  objection,  the  right  to  amend,  as  to  which  the  Judge  is 
to  exercise  his  discretion  at  Nisi  Prius,  would  be  made  to  depend 
upon  the  decision  of  a  court  of  error,  and  ultimately  of  the  House 
of  Lords.  It  would  be  absurd  to  suppose  that  the  authority  given  to 
the  Judge  by  the  statute,  is  to  depend  upon  such  a  question. 

Ride  discharged* 
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EDWAKDS  AND   Otheks   v.   LAWLESS.  i848. 

(6  C.   B.  329—335;   8.  C.  17  L.  J.  C.  P.  293;   6  Dowl.  &  L.  105;   5  Eail.  ^^  ' 

Cas.  357.)  [  329  J 

In  an  action  by  the  solicitors  of  a  proposed  Bail  way  Company,  against 
A. J  a  member  of  the  provisional  committee,  for  work  done  by  them  for  the 
Company,  before,  whilst,  and  after  A.  was  a  member,  a  delivery  of  a  signed 
bill,  addressed  to  the  committee,  to  B.,  an  earlier  member  of  the  committee, 
at  his  place  of  business,  and  containing  some  items  incurred  before  A. 
became  a  member,  is  not  a  sufficient  delivery  within  s.  37  of  the  Solicitors 
Act,  1843,  to  charge  A. 

This  was  an  action  of  debt  for  work  and  labour  by  the  plaintiffs 
as  solicitors  to  a  projected  Bailway  Company,  for  money  paid,  and 
for  money  due  upon  an  account  stated. 

The  third  plea,  which  was  pleaded  to  all  except  the  account  [sao] 
stated,  alleged  that  the  action  was  brought  after  the  passing  of  the 
statute  6  i&  7  Vict.  c.  7S,  and  that  the  plaintiffs  did  not,  one  calendar 
month  before  the  commencement  of  the  suit,  deliver  unto  the 
defendant  (he  being  the  party  to  be  charged  therewith),  or  send  by 
post  to,  or  leave  for  him  at,  his  counting-house,  office  of  business, 
dwelling-house,  or  last  known  place  of  abode,  or  at  either  of  such 
places,  any  signed  bill,  in  compliance  with  the  87th  section  of  the 
statute. 

Beplication,  that  the  plaintiffs  did,  one  month  before  the  com- 
mencement of  the  action,  deliver  unto  the  defendant  a  signed  bill, 
&c.,  in  compliance  with  the  said  statute.    Issue  thereon. 

The  cause  was  tried  before  Bolfe,  B.,  at  the  last  Summer  Assizes 
at  Leicester.  The  defendant  was  a  member  of  the  provisional 
committee  of  the  Great  Manchester-Bugby-and- Southampton  Bail- 
way  Company.  The  bill,  in  respect  of  which  the  action  was 
brought,  was  for  business  done  by  the  plaintiffs  as  solicitors  to  the 
Company,  in  September,  1845,  and  the  several  succeeding  months. 
Some  of  the  charges  were  for  business  done  before  the  defendant 
became  connected  with  the  Company,  and  some  for  business  done 
after  he  had  ceased  to  have  any  share  in  it.  The  whole  amount  of 
it  was  about  1,400^.  The  only  evidence  of  the  delivery  of  a  signed 
bill,  pursuant  to  the  statute,  was,  that  a  bill  addressed  to  the  com- 
mittee, and  signed  by  the  plaintiffs,  was  delivered  to  one  Moore 
(who  was  also  a  member  of  the  provisional  committee,  but  who 
became  so  at  a  different  period  from  the  defendant),  at  his  place  of 
business  in  Milk  Street,  Cheapside.  The  Company,  it  appeared, 
had  offices  in  Bank  Buildings,  Gresham  Street. 
On  the  part  of  the  defendant,  it  was  insisted  that  this  *was       [  *Rgi  ] 
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Edwabds     not  a  sufficient  delivery  within  the  statute  to  charge  him  with 
Law*l«88.     the  bill  (1). 

A  verdict  was,  by  his  Lordship's  direction,  found  for  the  plaintiff, 

damages  4922. ;  and  leave  was  reserved  to  the  defendant  to  move  io 

enter  a  nonsuit. 

Whitehurst,  in  Michaelmas  Term  last,  accordingly  obtained  a 
rule  nisi.    He  cited  Manning  v.  Glyn  (2). 

Humfrey  and  Phipson  now  showed  cause  : 

The  bill  in  question  was  addressed  "To  the  Provisional  Com- 
mittee of  the  Great  Manchester-Hugby-and-Southampton  Railway 
Company."  Moore,  to  whom  it  was  delivered,  was  a  member  of  the 
provisional  committee,  and  a  co- contractor  with  the  defendant. 
The  question  is,  whether  a  personal  delivery  to  one  of  several  co- 
contractors  does  not  enure  as  a  delivery  to  all,  within  the  statute 
6  &  7  Vict.  c.  78,  s.  87,  or  whether  it  is  necessary  in  such  a  case  to 
deliver  a  copy  of  the  bill  to  each  co-contractor. 

(WiLDE)  Ch.  J. :  Or  to  deliver  it  at  the  joint  place  of  busineas. 

Cbesswell,  J. :  The  bill  being  one  charging  the  provisional  com- 
mittee of  a  Bailway  Company.) 

The  words  of  the  Act  are,  that  "  no  attorney  or  solicitor,  nor  any 
executor,  administrator,  or  assignee  of  any  attorney  or  solicitor, 
shall  commence  or  maintain  any  action  or  suit  for  the  recovery  of 
any  fees,  charges,  or  disbursements  for  any  business  done  by  such 
attorney  or  solicitor,  until  the  expiration  of  one  month  after  such 
attorney  or  solicitor,  or  executor,  administrator,  or  assignee  of  any 
such  attorney  or  solicitor,  shall  have  delivered  unto  the  party  to  be 
[  •382  ]  charged  therewith,  *or  sent  by  the  post  to,  or  left  for  him  at,  his 
counting-house,  office  of  business,  dwelling-house,  or  last  known 
place  of  abode,  a  bill  of  such  fees,  charges,  and  disbursements,  and 
which  bill  shall  either  be  subscribed  with  the  proper  hand  of  such 
attorney  or  solicitor  (or,  in  the  case  of  a  partnership,  by  any  of  the 
partners,  either  with  his  own  name,  or  with  the  name  or  style  of 
such  partnership),  or  of  the  executor,  administrator,  or  assignee  of 
such  attorney  or  solicitor,  or  be  inclosed  in  or  accompanied  by  a 

(1)  Another  objection,  which,  how-  the  principle  of  Martindah  ▼.  Falkner, 

ever,  it  became  unnecessary  to  con-  69  E.  R  602  (2  C.  B.  706),  and  that 

sider,  was,  that  thei-e  was  no  sufficient  chiss  of  cuses. 

description  of  the  business  done,  within  (2)  1  Jones  Exch.  (Irish)  513. 
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letter,  sabscribed  in  like  manner,  referring  to  such  bill."     The     Eowabds 
delivery  would  not  be  bad,  even  if  the  bill  had  no  heading  at  all.  lawless. 

(Cbssswell,  J. :  Can  the  party  be  charged,  unless  by  his  own 
name,  or  by  the  name  of  a  firm  of  which  he  is  a  member  ? 

WiiJ>B,  Ch.  J. :  Could  this  defendant  have  procured  the  bill  to 
be  taxed  ?) 

Whether  or  not  the  defendant  could  have  procured  the  bill  to  be 
taxed,  depends  upon  whether  or  not  he  is  a  co-contractor  with 
Moore  and  the  other  members  of  the  committee. 

[They  cited  Croivder  v.  Shee  (i),  Finchett  v.  How  (2),  Vincent  v. 
Slay  maker  (s),  and  Taylor  v.  Hodgson  (4).] 

Whiiehurst  and  Keane,  in  support  of  the  rule :  [  333  ] 

To  hold  the  bill  in  the  present  case  to  be  suflSciently  delivered, 
would  open  the  door  to  the  grossest  frauds.  There  has  been  no 
delivery,  as  there  ought  to  have  been,  at  the  place  of  business  of  the 
Company.  The  bill  was  privately  delivered  to  Moore,  for  the  purpose 
of  collusion  and  fraud.  The  heading  of  the  bill  does  not  sufficiently 
designate  the  party  intended  to  be  charged  therewith.    «     «    » 

Wilde,  Ch.  J. :  [  334  ] 

The  Court  are  agreed  that  there  has  been  no  sufficient  delivery 
of  the  bill  of  costs  in  this  case  to  charge  the  present  defendant. 
The  case  is  not  one  that  falls  within  the  ordinary  rule  as  to  the 
delivery  of  a  bill  to  one  of  several  co-contractors.  In  considering 
this  question,  regard  must  be  had  to  the  peculiar  nature  of  the 
concern.  The  parties  who  are  sought  to  be  affected  by  the  delivery 
of  the  bill,  came  into  the  concern  at  different  times.  Moore,  the 
person  to  whom  the  bill  was  delivered,  joined  the  Company  before 
the  defendant ;  and  there  are  large  items  in  the  bill  for  charges 
incurred  before  as  well  as  after  the  defendant  became  connected 
with  the  Company.  The  bill,  therefore,  containing  items  for  which 
the  defendant  clearly  was  not  liable,  the  question  is  whether  Moore 
stood  in  such  a  relation  to  him  as  to  make  a  delivery  of  the  bill  to 
Moore  a  delivery  to  the  defendant.  It  must  be  borne  in  mind  that 
the  delivery  did  not  take  place  at  the  office  of  business  of  the 
Company,  but  at  the  private  place  of  business  of-Moore.  Without 
expressing  any  opinion  as  to  how  far  a  delivery  of  a  bill  to  one  of 

(1)  10  R.  R.  722  (1  Camp.  437).  (4)  3  DowL  &  L.  115,  cor.  Wioht- 

(2)  2  Camp.  277.  man,  J. 
{S)  n  E.  B.  413  (12  East,  372). 
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Edwahdb  several  co-contractors,  would  enure  as  a  delivery  to  charge  all,  bat 
LAWLB&&  looking  at  this  individual  Moore  as  a  member  of  the  committee  of 
the  Company,  the  question  is,  whether  he  could  be  considered,  for 
this  purpose,  as  the  agent  of  each  and  every  member  of  the  pro- 
visional committee.  It  is  to  be  observed  that  there  was  a  known 
place  of  business  of  this  Company,  at  which  the  delivery  might 
have  been  made.  Under  all  the  circumstances,  I  cannot  hold  the 
delivery  of  the  bill  to  Moore,  to  have  been  a  delivery  to  charge  the 
[  'sss  ]  defendant.  The  case  is  clearly  *distinguishable  from  those  of 
ordinary  partners  or  co-contractors.  I  think  the  rule  for  entering 
a  nonsuit  must  be  made  absolute. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  The  Courts  have,  on  many  occasions, 
distinguished  the  case  of  a  shareholder  or  committee-man  of  a 
joint-stock  Company,  from  that  of  a  member  of  an  ordinary 
partnership.  The  connection  between  the  members  of  the  pro- 
visional committee  of  a  Joint-stock  Company,  is  pretty  much  sui 
generis,  and  has  but  little  analogy  to  that  of  ordinary  trading  firms. 
A  deUvery  like  this,  to  one  of  the  members  of  the  provisional 
committee,  of  a  bill  of  costs  charging  the  whole  of  them,  clearly  is 
not  a  delivery  within  the  statute. 

V.  Williams,  J.  (i),  concurred. 

Rule  <d)solute  to  enter  a  nonsuit. 


me.  BEOWN   v.   DE   WINTON. 

1847. 
2)ee.6.  GAY    AND    ANOTHER    V.    LANDER. 

1848.  (6  a  B.  336—363;  S.  C.  17  L.  J.  0.  P.  281 ;  12  Jur.  678;  6  Dowl.  &  L.  62,  75.) 

[  336  J  Although  no  precise  form  of  words  is  necessary  to  constitute  a  promissory 

note,  still  it  ought  to  have  all  the  essentials  of  a  contract 

A  note  payable  to  the  maker's  own  order  is  not  pfr  se  a  negotiable 
instrument  within  the  3  &  4  Anne,  o.  9,  s.  1  :  a  payee  must  be  exprMly 
named,  or  must  appear  by  necessary  implication. 

But,  when  a  note  in  that  form  is  indorsed  in  blank,  and  put  in  circulation 
by  the  maker,  it  becomes,  in  effect,  a  note  payable  to  the  bearer  (2). 

These  were  respectively  actions  of  assumpsit,  upon  promissory 
notes  made  by  each  of  the  respective  defendants  payable  to  his  own 
order,  and  indorsed  by  them  respectively. 

(1)  Cresswell,  J.,  had  gone  to  change  Act,  1882  (45  ft  46  Vict  c.  6n. 
chambers.  — J.  G.  P. 

(2)  See  s.  83  of  the  Bills  of  Ex- 
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In  Broicn  v.  De  Winton^  the  first  couut  of  the  declaration  was 
as  follows:  "For  that  whereas  the  defendant,  on  the  11th  of 
September,  1845,  made  his  promissory  note  in  writing,  and  thereby 
promised  to  pay  to  his,  the  defendant's  order,  75Z.,  for  value  re- 
ceived, two  months  after  the  date  thereof,  which  period  had  elapsed 
before  the  commencement  of  this  suit:  and  the  defendant  then 
indorsed  the  same  to  the  plaintiff,  whereof  the  defendant  then  had 
due  notice,  and  then,  in  consideration  of  the  premises,  promised  to 
pay  the  amoant  of  the  said  note  to  the  plaintiff,  according  to  the 
tenor  and  effect  thereof." 

There  was  also  a  count  upon  an  account  stated. 

The  defendant  pleaded,  except  as  to  the  first  count,  ndn  assumpsit ; 
and,  as  to  the  first  count,  that  he  did  not  make  the  note,  that  he 
did  not  indorse  it,  and  that  the  note  was  given  in  respect  of  a 
gambling  debt. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  in  London, 
after  Trinity  Term,  1846.  The  note,  which  was  stamped  with  a 
three-and-sixpenny  bill  stamp,  was  in  the  following  form : 

"  London,  11  Sept.,  1845. 

"Two  months  after  date,  I  promise  to  pay  to  my  own  order, 

seventy-five  pounds,  value  received. 

"  Lieut.  C.  L.  De  Winton. 

"  To  Sir  J.  KiRKLAND  &  Co., 

"  Pall  Mall." 
Indorsed — "  Lieut.  C.  L.  Db  Winton,  16th  Regiment." 

It  was  objected  that  this  was  not  a  promissory  note,  either  at 
common  law,  or  within  the  4  &  5  Anne,  c.  9,  and,  consequently, 
that  the  defendant  was  entitled  to  a  verdict  upon  the  issues  joined 
on  the  second  and  third  pleas. 

A  verdict  was  found  for  the  plaintiff  for  the  amount  of  the  note 
and  interest,  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  verdict  for  him,  if  the  Court  should  be  of  opinion  that  the  note 
was  not  negotiable. 

In  Oay  v.  Lander,  the  declaration,  which  contained  one  count 
only,  Btated  that  the  defendant,  theretofore,  to  wit,  on  the  8th  of 
March,  1458,  made  his  promissory  note  in  writing,  and  thereby 
promised  to  pay  to  the  order  of  him,  the  defendant,  the  sum  of 
5001.,  for  value  received,  six  months  after  the  date  thereof,  which 
period  had  elapsed  before  the  commencement  of  this  suit ;  that  the 
defendant  then  indorsed  the  said  note  to  certain  persons  using  and 
trading  under  the  name,  style,  and  firm  of  Smith  &  Co. ;  and  the 
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Gay 
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Lander. 

[  ♦338  ] 


[341] 


said  persoDB  so  "^using  and  trading  onder  the  name,  style,  and  firm 
of  Smith  &  Co.,  by  and  under  the  name,  style,  and  firm  of  Smith 
&  Co.,  then  indorsed  the  said  note  to  the  plaintiffs;  and  the  defendant 
then,  in  consideration  of  the  premises,  promised  the  plaintiffs  to 
pay  them  the  amount  of  the  said  note,  according  to  the  tenor  and 
effect  thereof,  and  of  the  said  indorsements ;  yet  the  defendant  had 
disregarded  his  said  promises,  and  had  not  paid  the  said  money,  or 
any  part  thereof, — to  the  damage,  &c. 
[There  were  several  pleas,  upon  which  issue  was  joined.] 
At  the  trial  before  Wilde,  Ch.  J.,  at  the  sittings  in  London  after 
Michaelmas  Term,  1846,  the  jury  found  for  the  plaintiffs  on  all 
the  issues. 


[  ♦342  ] 


ByleSf  Serjt.,  in  Michaelmas  Term,  1846,  moved  for  a  rule  nisi, 
in  Brown  v.  De  WintoUf  to  enter  a  verdict  for  the  defendant  pur- 
suant to  the  leave  reserved,  or  to  arrest  the  judgment.  As  to  the 
first  branch  of  the  rule,  he  submitted  that  the  instrument  declared 
on  in  the  first  count,  was  not  a  negotiable  instrument,  either  at 
common  law,  or  by  force  of  the  statute  3  &  4  Anne,  c.  9,  and  that 
it  should  have  been  declared  on  as  a  note  payable  to  bearer,  if  such 
was  its  legal  effect.  As  to  the  last  branch  of  the  rule,  he  submitted 
that  the  first  count  was  bad,  there  being  no  consideration  for  the 
defendant's  promise,  except  the  past  consideration  of  value  received, 
which  will  only  support  such  a  promise  as  the  law  will  infer ;  and 
that  the  instrument  in  question  was  one  that  was  not  susceptible 
of  indorsement  under  the  statute.  He  referred  to  BuUery.  Crips  (i). 
Trier  v.  Bridgman  (2),  Gibson  v.  Minef  (a),  Marston  v.  AUen  (4),  the 
notes  to  Chester  v.  WiUan  (5),  and  to  the  language  of  the  statute ; 
*and  also  to  the  cases  of  Brown  v.  Crump  (6),  Granger  v.  Collins  (7), 
Hopkins  v.  Logan  (8),  Jackson  v.  Cobbin{9),  Roscorla  v.  Thomas  (10), 
and  Kaye  v.  Dutton  (11). 

Wilde,  Ch.  J.,  on  granting  the  rule,  said : 

This  question  comes  before  me  by  surprise,  notes  in  this  form 
being,  according  to  my  experience,  which  extends  over  a  period 
exceeding  forty  years,  very  far  from  uncommon.    I  have  always 


(1)  6  Mod.  29. 

(2)  2  East,  359. 

(3)  1  E.  R.  764  (1  H.  BI.  569). 

(4)  58  R.  R.  785  (8  M.  &  W.  494). 

(5)  2  Wms.  Saund.  96  a— 97  e. 

(6)  1  Marsh.  567  ;  6  Taunt.  300. 


(7)  65  R.  R.  687  (6  M.  &  W.  458). 

(8)  52  R.  R.  704  (5  M.  &  W.  241). 

(9)  58  R.  R.  869  (8  M.  &  W.  790 ;  1 
Dowl.  (N.  S.)  96). 

(10)  61  R.  R.  216  (3  a  B.  234). 

(1 1)  66  R.  R.  790  (7  Man.  &  G.  807). 
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understood  that  the  effect  of  the  statute  of  Anne  was,  to  dispense 
with  all  the  technicalities  of  consideration  and  so  forth  as  to  pro- 
missory notes,  which  by  the  custom  of  merchants  were  dispensed 
with  as  to  bills  of  exchange,  in  effect,  putting  both  upon  the  same 
footing.  The  Court,  however,  are  inclined  to  grant  the  rule,  not 
so  much  for  any  doubt  they  feel,  as  to  give  an  opportunity  for 
discussion  upon  a  matter  upon  which  doubt  has  been  felt  in  some 
quarters. 

John  Henderson,  in  Hilary  Term,  1847,  also  obtained  a  rule 
nisi,  in  Gay  v.  Lander,  to  arrest  the  judgment. 

Channell,  Serjt.,  and  Atherton,  in  last  Michaelmas  vacation, 
showed  cause  against  the  rule  in  Brown  v.  De  Winton  : 

The  question  is,  whether  the  plaintiff  can  sue  as  indorsee  of  a 
promissory  note  made  by  the  defendant,  payable  to  himself,  and 
indorsed  by  him  to  the  plaintiff.  On  the  part  of  the  defendant,  it 
will  be  contended  that  the  instrument  derives  no  efficacy  from  the 
statute  8  &  4  Anne,  c.  9.  The  point  has  been  under  the  *con- 
sideration  of  the  Court  of  Exchequer  in  Flight  v.  Maclean  (i),  and 
of  the  Court  of  Queen's  Bench  in  Wood  v.  Mytton  (2),  with  somewhat 
different  results.  *  *  Notes  in  the  present  form  have  been  in 
common  use  for  many  years ;  and,  until  the  case  of  Flight  v.  Maclean, 
it  never  was  suggested  that  they  were  not  negotiable  instruments. 

Byles,  Serjt.,  and  Peacock,  in  support  of  the  rule : 

The  reasons  given  by  the  Court  of  Queen's  Bench  for  their 
judgment  in  Wood  v.  Mytton  are  clearly  insufficient.     ♦     *     * 

Cur.  adv.  vult. 

Batill  showed  cause  against  the  rule  obtained  in  the  case  of 
Oay  V.  Lander : 
The  declaration  alleges  that  this  note  was  made  according  to  the 
usage  and  custom  of  merchants ;  and  there  is  no  traverse.  The 
instrument  is  clearly  within  the  8  &  4  Anne,  c.  9,  s.  1 .  It  is  not  the 
mere  writing  on  the  face  of  it  that  constitutes  the  note :  it  is  the 
writing  coupled  with  the  delivery  to  a  third  person.     ♦     ♦     ♦ 

(CoLTVAN,  J. :  It  is  material  for  you  to  show  that  you  can  read 
in  the  words  "  or  order,"  so  as  to  make  the  note  payable  to  Smith 
&  Co.  or  their  order ;  otherwise  it  is  not  negotiable.) 

(I)  16  M.  &  W.  51.  (2)  10  a  B.  805. 


Brown 

V. 
Dm  WlNTOK, 

Gay 

V, 

Landeb, 


1847. 
Dee.  6. 


[  *U9  ] 


[850] 


[852] 


[368] 
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Brown       The  Court  will,  after  verdict,  assume  any  state  of  facts  consistent 
Dk  Wi'nton.   ^^^^^  ^^^  allegations  in  the  declaration. 

John  Henderson^  in  support  of  the  rule  : 

Assuming  this  to  be  a  note  payable  to  Smith  &  Co.,  by  virtue  of 
the  making  and  indorsement,  it  is  not  payable  to  them  or  their 
order.  The  plaintiff  has  no  right  to  contend  that  the  document  is 
otherwise  than  he  has  described  it.  A  bill  payable  to  a  man's  o\?n 
order,  is  payable  to  himself.     ♦     ♦     ♦ 

Cnr,  adv,  vult. 

[  355  ]       CoLTMAN,  J.,  uow  delivered  the  judgment  of  the  Court  in  Brown  v. 
De  Winton: 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff,  in  the 
first,  and  only  material,  count  of  his  declaration,  stated  that  the 
defendant,  on  &c.,  made  his  promissory  note  in  writing,  and  thereby 
promised  to  pay  to  his,  the  defendant's,  own  order,  751.,  for  valae 
received,  two  months  after  the  date  thereof,  which  period  had 
elapsed  before  the  commencement  of  the  suit ;  that  the  defendant 
then  indorsed  the  same  to  the  plaintiff,  whereof  the  defendant  then 
had  notice,  and  then,  in  consideration  of  the  premises,  promised  to 
pay  the  amount  of  the  said  note  to  the  plaintiff,  according  to  the 
tenor  and  effect  thereof. 

To  this  count,  the  defendant  pleaded — first,  that  the  defendant 
did  not  make  the  said  promissory  note,  in  manner  and  form,  &c., 
— secondly,  that  the  defendant  did  not  indorse  the  said  promissory 
note,  in  manner  and  form,  &c. ;  with  other  pleas  not  material  to 
be  adverted  to. 
[  356  ]  On  the  trial,  it  appeared  that  the  note  was  a  note  drawn  payable 

to  the  order  of  the  maker,  and  indorsed  by  him  in  blank.  A  verdict 
was  found  for  the  plaintiff,  but  with  leave  reserved  for  the  defen- 
dant to  enter  a  verdict  for  him,  if  the  Court  should  think  the  verdict 
ought  to  be  so  entered.  In  the  ensuing  Term,  my  brother  BylcM 
moved  for,  and  obtained,  a  rule  nisi^  in  the  alternative,  for  entering 
a  verdict  for  the  defendant,  or  for  arresting  the  judgment :  and,  in 
the  argument  before  us,  it  was  insisted  that  the  note  in  question, 
being  made  payable  to  the  order  of  the  maker,  was  not  a  promissory 
note  within  the  statute  3  &  4  Anne,  c.  9 ;  and,  if  so,  it  was  contended 
that  the  plaintiff  could  maintain  no  action  upon  it. 

On  the  proper  construction  to  be  put  on  this  statute,  the  Court 
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of  King's  Bench  and  the  Court  of  Exchequer  have  differed :  Wood       Browk 
V.  Mytton  (i) ;  Flight  v.  M'Lean  (2)  ;  Hooper  v.  Williama  (3).  jy^  Wintok. 

In  this  conflict  of  authorities,  it  is  necessary  to  examine  minutely 
the  provisions  of  the  Act,  having  regard  to  the  nature  of  the  instru- 
ment referred  to :  and,  in  considering  them  with  reference  to  the 
question  in  this  cause,  a  doubt  arises,  whether,  if  a  man  makes  a 
note  payable  to  his  own  order,  he  can,  with  any  propriety  of  language, 
lie  said  to  have  made  a  promissory  note  at  all.  It  is  true,  that  no 
precise  form  of  words  is  requisite  to  constitute  a  promissory  note : 
still,  it  ought  to  have  the  essentials  of  a  contract.  Now,  no  man 
can  make  a  contract  with  himself :  there  ought  to  be  two  parties  to 
a  contract :  Champion  v.  Plummei'  (i) :  and,  in  case  of  a  promissory 
note,  there  ought  to  be  a  promisor  and  a  promisee.  It  is,  indeed, 
not  necessary  that  the  payee  of  *a  note  should  be  expressly  named :  r  ^3^7  ] 
Oreen  v.  Davies  (5) ;  Chadwick  v.  AUen  (6) :  but  the  person  to  whom 
the  money  is  to  be  paid  ought  at  least  to  appear  by  implication,  as  • 
in  the  cases  just  cited.  The  Legislature  may,  indeed,  make  use  of 
a  term  in  a  sense  not  strictly  appropriate  to  it :  but  it  is  to  be  pre- 
sumed, till  the  contrary  appears,  that  the  terms  made  use  of  are 
intended  to  bear  their  appropriate  meaning.  Prima  facie,  then, 
the  statute,  when  it  speaks  of  promissory  notes,  ought  to  be  under- 
stood to  mean  what  answers  to  the  proper  notion  of  a  promissory 
note,  that  is  to  say,  an  instrument  by  which  one  man  promises  to 
pay  Bome  one  else  a  sum  of  money. 

Now,  is  there  in  the  Act  anything  to  show  that  the  Legislature 
bad  in  contemplation,  amongst  others  expressly  referred  to,  notes 
payable  to  the  maker's  own  order  ? 

The  first  section  of  the  statute,  as  was  observed  in  the  case  of 
Wood  V.  Mytton,  consists  of  a  preamble  and  four  enacting  clauses. 
Looking  first  to  the  preamble,  we  see  that  it  expressly  refers  to 
notes  payable  to  another  person  or  his  order.  When  we  look  at 
the  enacting  clauses,  the  description  of  notes  referred  to  is  enlarged ; 
the  first  clause  referring  to  notes  payable  to  any  other  person,  bis» 
her,  or  their  order,  or  to  bearer,  but  not  comprising  notes  payable 
to  the  order  of  the  maker.  The  second  clause  requires  a  more 
particular  examination.  It  runs  thus :  "  every  such  note  pay- 
able to  any  person  or  persons,  his,  her,  or  their  order,  shall  ba 

(1)  10  a  B.  805;  16  L.  J.  Q.  B.  (4)  8  R.  K.  795  (1  Bos,  &  P.  (N.  B.) 
446.  252). 

(2)  16  M.  &  W.  51.  (5)  28  R.  R.  230  (4  B.  &  C.  235). 

(3)  2  Ex.  13.  (6)  2  Str.  707. 
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Brown       assignable  or  indorsable  over,  in  the  same  manner  as  inland  bills  of 

Db  Wi'htoh.  exchange  may  be."    Now,  the  word  "  such  "  is  a  word  of  reference, 

which  cannot,  on  the  ordinary  rules  of  construction,  be  understood 

as  referring  to  any  other  notes  than   such  notes  as  had  been 

[  *368  ]  ^mentioned  before.  It  is  said,  however,  and  truly  said,  that  the 
phraseology  in  the  second  clause,  differs  from  that  of  the  first,  the 
words  "  any  person  "  being  substituted  in  place  of  the  words  "  any 
other  person  ;  "  and  the  words  "  any  person,'*  it  is  said,  may  include 
the  maker  himself.  But  the  words  of  the  clause  are,  ''  notes  pay- 
able to  any  person  or  persons,  his,  her,  or  their  order."  Now,  a 
note  payable  simply  to  the  order  of  the  maker,  cannot  with  propriety 
be  said  to  be  payable  to  any  person  whatever ;  for,  to  whom  is  it 
payable  ?  Not  to  the  maker,  for,  it  does  not  purport  to  be  so ;  nor 
yet  to  any  other  person.  It  imports,  in  fact,  no  existing  obligation 
to  pay  money  to  any  person  whatever ;  and,  if  lost  or  stolen  before 
indorsement,  and  afterwards  circulated,  can  in  no  way  bring  a 
charge  on  the  maker. 

If  we  proceed  to  the  third  clause,  we  find  that  it  has  reference,  in 
terms  perfectly  general,  to  the  person  or  persons  to  whom  such 
money  is,  or  shall  be,  by  such  note  made  payable.  Now,  what  are 
the  notes  here  referred  to  by  the  words  **  such  notes "  ?  Those 
words  are  equivalent  to  ''  notes  before  mentioned ;  "  and  the  clause 
ought  to  be  understood  as  referring  to  the  notes  mentioned  in  the 
preceding  clause,  or,  at  least,  as  including  them :  and  therefore  the 
provisions  of  the  third  clause  may  furnish  a  further  key  for  determin- 
ing the  question — what  description  of  notes  are  included  in  the 
second  clause.  Now,  the  provisions  of  the  third  clause  are,  that 
the  person  or  persons  to  whom  such  sum  of  money  is  or  shall  be, 
by  such  note,  made  payable,  shall  and  may  maintain  an  action  for 
the  same  against  the  person  or  persons  who  signed  the  same.  Such 
a  provision  is  clearly  inapplicable  to  a  note  made  by  the  maker, 
payable  to  his  own  order.  Since  it  is  impossible  for  him  to  sue 
himself,  it  follows  that  the  third  clause  is  not  intended  to  comprise 
within  it  notes  payable  to  the  order  of  the  maker  :  and,  if  the  third 

[  •359  ]  clause  includes  within  it,  as  *we  think  it  does,  all  the  notes  men- 
tioned in  the  second  clause,  that  clause  also  ought  to  be  understood 
to  have  reference  only  to  notes  on  which  the  maker  is  liable  to  be 
sued  by  the  payee  or  the  bearer. 

It  seems  to  us,  therefore,  that  the  Act  of  Parliament,  in  speaking 
of  promissory  notes,  is  to  be  considered  as  referring  to  notes  pay- 
able to  the  order  of  some  other  person  than  the  maker,  and  to  notes 
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payable  to  bearer,  but  not  to  notes  payable  to  the  order  of  the  maker.       bsown 
An  instrument  so  drainrn  is  an  incomplete  instrument,  being  in  the   db  Wi'nton. 
nature  of  a  conditional  engagement,  in  case  he  should  afterwards 
indorse  the  note,  to  pay  it  to  the  person  to  whom,  by  such  indorsement, 
lie  should  direct  it  to  be  paid.     Such  an  instrument  is  of  no  legal  or 
binding  efifect,  until  something  further  is  done  to  give  it  validity. 

It  is  another  question  what  is  the  nature  of  such  an  instrument 
after  it  has  been  indorsed  and  put  into  circulation.  As  no  particular 
form  of  words  is  essential  to  form  a  valid  promissory  note,  such  an 
instrument,  if  indorsed  to  J.  S.,  or  order,  imports  a  promise  to  pay 
J.  S.,  or  order,  the  money  therein  mentioned.  And,  if  the  maker 
of  sach  a  note  indorses  it  in  blank,  and  circulates  it,  he  must,  we 
think,  be  considered  as  engaging  to  pay  the  amount  to  any  person 
who  may  be  the  lawful  holder  of  it  for  value,  that  is,  in  effect,  to 
the  bearer.  It  must  be  taken,  as  against  the  person  indorsing  such 
an  instrument,  that  he  intended  it  to  be  a  valid  instrument,  when 
he  paid  it  away,  and  that  his  indorsement  should  have  the  same 
effect  as  the  indorsement  by  the  payee  of  a  note  payable  to  the 
order  of  a  person  other  than  the  maker,  would  have. 

It  remains  to  be  considered  what  is  the  result,  as  far  as  the 
present  case  of  Brawn  v.  De  Winton  is  concerned. 

In  order  to  decide  whether  the  verdict  for  the  plaintiff  is  right, 
we  must  consider  first  what  the  declaration  *mean8.  It  alleges  ['360] 
that  the  defendant  made  his  promissory  note  in  writing,  and  thereby 
promised  to  pay  to  his  own  order  752.,  and  that  the  defendant 
indorsed  it  to  the  plaintiffs.  The  first  of  these  two  allegations  is 
open  to  the  objection  that  there  is  an  inconsistency  in  calling  that 
a  promissory  note,  which  appears  not  to  be  one :  and  this  might 
have  been  a  ground  of  demurrer ;  but,  the  defendant  having  pleaded 
over  to  it,  it  must  have  a  reasonable  construction  put  upon  it ;  and, 
though  the  words  "promissory  note"  are  inappropriate, yet,  coupling 
them  with  the  explanation  given  by  the  subsequent  part  of  the  alle- 
gation, which  shows  in  what  sense  the  words  "promissory  note" 
are  used,  they  are  intelligible,  and  the  allegation  will  be  taken 
to  mean  that  the  defendant  made  a  note  in  writing,  containing  a 
promise  to  pay  to  his  own  order  75Z.  The  plea  denies  that  the 
defendant  made  the  said  promissory  note  in  the  declaration  men- 
tioned. This  traverse  must  be  understood  as  denying  the  making 
a  promissory  note,  in  the  same  sense  in  which  the  declaration 
alleges  it :  and  the  evidence  proved  that  such  a  note  as  is  alleged, 
was  actually  made. 
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Bbown  The  second  allegation  is,  that  the  defendant  indorsed  the  said 

Db  Wi'ntok.  ^ote  to  the  plaintiff.  Now,  what  must  be  understood  to  be  the 
meaning  of  this  allegation,  when  pleaded  over  to?  The  term 
indorsing  may  not  be  strictly  applicable  to  an  instrument  not 
properly  indorsable  over :  but,  not  being  demurred  to,  it  may  be 
understood  in  any  sense  the  words  will  bear,  which  will  make  the 
pleading  good. 

In  the  case  of  bills  or  notes  which  are  indorsable  over,  the 
allegation  that  the  defendant  indorsed  the  bill  to  the  plaintiff, 
means  that  he  indorsed  the  bill  under  circumstances  which  gave 
the  plaintiff  a  right  to  sue  upon  it :  Marston  v.  AUen  (i) ;  Adams  v. 
[  •361  ]  Jones  (2).  And  the  *allegation  in  this  declaration  respecting  the 
indorsement,  may  well  bear  this  sense :  and  the  plea,  when  it 
denies  the  indorsement,  must  be  understood  in  the  same  sense. 

Now,  the  fact  of  indorsing  the  note  in  blank,  and  delivering  it  to 
the  plaintiff,  was  proved:  and,  if  the  right  to  sue  was  thereby  vested 
in  the  plaintiff,  the  verdict  was  properly  found  for  him. 

The  question,  then,  stripped  of  all  technicality,  comes  to  this— 
can  the  maker  of  such  a  note,  by  indorsing  it,  give  a  right  of  action 
to  the  indorsee  ?  And,  on  the  grounds  already  pointed  out,  we  are 
of  opinion  that  he  may.  The  verdict,  therefore,  which  has  been 
found  for  the  plaintiff,  will  stand. 

On  the  same  ground,  the  motion  in  arrest  of  judgment  must  fail. 

The  allegations  on  the  record  show,  substantially,  if  not  in  correct 

technical  form,  the  true  facts  of  the  case :  and  those  facts,  as  we 

have  already  intimated,  do,  we  think,  show  a  title  in  the  plaintiff 

to  recover. 

Rtde  discliargedL 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  Court  in  Gay  v. 
Lander  : 

In  this  case  a  motion  was  made  to  arrest  the  judgment. 

The  declaration  stated  that  the  defendant  made  a  promissory 
note,  and  thereby  promised  to  pay  to  his  own  order  500/.  six 
months  after  date,  and  then  indorsed  it  to  Smith  &  Co.,  who 
indorsed  it  to  the  plaintiff.  The  defendant  pleaded  several  pleas, 
on  which  issues  were  joined ;  all  of  which  were  found  for  the 
plaintiff. 

On  the  hearing  of  the  motion  in  arrest  of  judgment,  the  general 
line  of  argument  with  respect  to  the  statute  of  Anne  was  referred 

(1)  58  R.  R  869  (8  M.  &  W.  494).  (2)  4  P.  A  D.  174. 
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to,  which  had  been  fully  discussed  in  the  case  of  Brown  v.  De      Browk 
Winton,  and  which  it  is  not  necessary  to  advert  to  in  this  case   dr  Winton. 
with  particularity,  ^as  we  have  expressed  our  opinion  upon  it  at       [  *362  ] 
length,  in  giving  judgment  in  that  case. 

In  the  case  of  Brown  v.  De  Winton,  this  Court  held,  in  conformity 
with  the  judgment  of  the  Court  of  Exchequer  in  the  case  of  Hooper 
T.  Williams,  that,  if  a  man  makes  a  note  payable  to  his  own  order, 
and  afterwards  indorses  it  in  blank,  and  circulates  it,  it  thereby 
becomes  a  valid  note  payable  to  bearer. 

But  it  was  contended,  on  the  hearing  of  this  motion  in  arrest  of 
judgment,  that,  however  the  case  might  be  when  the  note  was 
indorsed  in  blank,  the  first  indorsement  in  this  case  must  be  taken 
to  be  a  special  (i)  indorsement,  making  the  note  payable  to  Smith  & 
Co.  only,  not  to  them  or  their  order,  and  that  they  could  not  indorse 
to  the  plaintiff. 

Bat  we  think  that  the  principle  on  which  the  case  of  Broum  v.  De 
Winton  was  decided,  will  extend  to  this  case.  The  principle  on  which 
that  case  was  decided,  is,  that  the  note,  before  it  was  indorsed,  was 
in  the  nature  of  a  promise  to  pay  to  the  person  to  whom  the  maker 
should  afterwards,  by  indorsement,  order  the  amount  to  be  paid  ; 
and  that,  after  the  note  is  indorsed  and  circulated,  it  must  be  taken, 
as  against  the  party  so  making  and  indorsing  the  note,  that  he 
intended  that  his  indorsement  should  have  the  same  effect  as  an 
indorsement  by  the  payee  of  a  note  payable  to  the  order  of  a  person 
other  than  the  maker  would  have  had.  Now,  it  is  well  established, 
that,  if  a  note  be  made  payable  to  J.  S.,  or  order,  and  J.  S.,  in  such 
case,  indorses  the  note  specially  to  Smith  &  Co.,  without  adding 
*•  or  order,"  Smith  &  Co.  may  convey  a  good  title  to  any  other 
person  by  indorsement :  More  v.  Manning  (2) ;  Edie  v.  The  East 
India  Company  (3). 


BROWN  V.  CHAPMAN.  i8«. 

Jhw  28. 
(6  C.  B.  365— 378  i  S.  C.  17  L.  J.  C.  P.  329;  12  Jur.  799.)  

r  KAR  1 

If  an  individual  prefers  a  complaint  to  a  magistrate,  and  procures  a         '-        -' 
warrmnt  to  be  granted,  upon  which  the  accused  is  taken  into  custody,  the 
complainant  is  not  liable  in  trespass  for  that  imprisonment ;  and  that  even 
mlthongh  the  magistrate  had  no  jurisdiction. 

The  plaintiff  voluntaiily  went  before  a  police  magistrate,  to  meet  a  charge 
of  embezzlement  which  was  there  about  to  be  made  against  him  by  the 
defendant :  the  magistrate  declining  to  entertain  the  matter,  unless  a  charge 

(!)  Such  an  indorsement  is  usually  (2)  Comyns*  Rep.  311. 

called  a  restrictiTe  indorsement.  (3)  2  Burr.  1216. 
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Brown  were  formally  made,  the  defendant  said :  **  Well,  then,  I  charge  him  with 

^'  embezzling  30«. :  "  the  plaintiff  was  then  ordered  by  one  of  the  constables 

in  attendance,  to  go  into  the  dock,  the  charge  was  gone  into,  and  the 
plaintiff  held  to  bail : 

Held,  that  the  act  of  the  defendant  amounted  to  no  more  than  caUiog 
upon  the  magistrate  to  exercise  his  jurisdiction,  and,  consequently,  that  he 
was  not  liable  to  an  action  of  trespass,  for  the  imprisonment  of  the  plaintiff. 

Trespass,  for  an  assault  and  false  imprisonment.  Plea,  Not 
guilty. 

The  cause  was  tried  before  Goltman,  J.,  at  the  sittings  in  London 
after  Hilary  Term,  1847.  The  facts  proved  are  detailed  in  the 
judgment.  Upon  those  facts,  the  learned  Judge  intimated  an 
opinion  that  what  was  done  in  the  magistrate's  presence  must 
be  considered  as  the  act  of  the  magistrate,  and  that  the  defen- 
dant was  not  liable  for  that;  and  accordingly  he  nonsuited  the 
plaintiff. 

r  366  ]  Cockbum,  in  Easter  Term,  1847,  obtained  a  rule  nisi  for  a  new 

trial,  on  the  ground  of  misdirection ;  and,  upon  that  rule  coming  on 
for  argument  in  Easter  Term  last,  the  Court  called  upon 

Cockburn,  BramweU,  and  Huddlestone  to  support  it : 

The  facts  are  shortly  these  :  The  parties  challenge  each  other  to 
go  before  a  'magistrate  to  settle  a  difference  between  them.  The 
plaintiff,  Brown,  goes  to  the  police-office  voluntarily,  without  sum- 
mons or  warrant,  to  meet  any  charge  that  Chapman  may  think  fit 
to  prefer  against  him.  When  before  the  magistrate,  the  latter 
declined  to  enter  upon  the  matter  until  some  distinct  charge  was 
preferred,  or,  in  other  words,  until  Brown  was  placed  in  custody. 
This  being  done  at  the  instigation  of  Chapman,  the  investigation 
proceeded. 

(Wilde,  Ch.  J. :  It  may  have  been  a  malicious  charge ;  but  does 
that  amount  to  a  false  imprisonment  by  the  defendant  ?) 

Until  the  defendant  gave  the  plaintiff  into  custody,  there  was  nothing 
to  prevent  the  latter  leaving  the  police-court.  His  detention  clearly 
was  the  defendant's  act.  There  clearly  was  some  evidence  to  go  to 
the  jury :  Cant  v.  Parsons  (i).  In  Flewster  v.  Royk  (2),  it  was  held, 
that,  if  A.  states  positively  to  the  commander  of  a  press-gang  that 
B.  is  liable  to  the  impress-service,  who  in  truth  is  not  so,  and  B.,  in 
consequence  of  this  information,  is  impressed,  A.  is  liable  to  an 

(1)  6  Car.  &  P.  504.  (2)  1  Camp.  187. 
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action  of  trespass  and  false  imprisonment  at  the  suit  of  B.  ''This/'  Bbown 
said  Lord  Ellbnbobouoh,  "  is  not  like  a  malicious  prosecution,  chapman. 
where  the  party  gets  a  valid  warrant  or  writ,  and  gives  it  to  an 
o£Scer  to  be  executed.  There  was  clearly  a  trespass  here  in  seizing 
the  plaintiff,  and  the  defendant  therefore  was  a  trespasser  in  pro-' 
curing  it  to  be  done.  Nor  is  any  proof  of  malice  *necessary.  If  a  [  '367  ] 
person  causes  another  to  be  impressed,  he  does  it  at  his  own  peril, 
and  is  liable  in  damages  if  that  person  proves  not  to  have  been 
subject  to  the  impress-service.  If  the  defendant  in  this  case  had 
said  that  she  believed  the  plaintiff  was  liable  to  be  impressed, 
leaving  it  to  the  officer  of  the  press-gang  to  make  the  necessary 
inquiries,  and  to  act  as  he  should  think  most  advisable,  for  such  a 
line  of  conduct,  which  a  regard  for  the  public  service  would  have 
induced  her  to  adopt,  she  would  not  have  been  amenable  in  this 
action.  But  she  took  upon  herself  positively  to  aver  that  he  was 
compellable  to  serve  in  a  King's  ship,  and  she  must  therefore 
answer  for  the  consequences.*'  So,  here,  the  defendant  having 
been  actively  instrumental  in  causing  the  detention  of  the  plaintiff, 
trespass  lies  against  him. 

Byles,  Serjt.,  and  Prentice,  were  then  called  upon  to  show  cause 
against  the  rule : 

If  any  trespass  was  committed  at  all  in  this  case,  it  was  committed 
by  the  magistrate.  There  is  not  a  scintilla  of  evidence  to  charge  the 
defendant. 

(WiLDB,  Gh.  J. :  The  argument  on  the  other  side  seems  to  amount 
to  this,  that  the  magistrate  had  no  authority  to  order  the  plaintiff 
into  custody  until  the  defendant  said  '^  I  give  him  into  custody." 

No  information  on  oath  is  necessary  to  create  jurisdiction  in  the 
magistrate :  1  Hale's  Pleas  of  the  Crown,  582,  2  Hale,  110. 

(Y.  Williams,  J.:  Can  the  magistrate  order  the  accused  into 
cnstody  without  information  on  oath?) 

Yes  (i).  The  form  of  declaration  for  a  malicious  criminal  pro- 
secution, given  in  Chitty  on  Pleading  (2),  does  not  aver  that  the 
information  was  upon  oath  (3).     Here,  the  magistrate  was  justified 

(1)  But  Bee  2  Hale,  P.  C.  120.  this  charge  is  to  be  taken  from  the 

(2)  7th  ed.  Vol.  II.  p.  441.  magistiute's     warrant,    or   from    the 

(3)  In  the  note  (z),  however  (p.  442),  examination  of  the  defendant  on  oath, 
with  reference  to  the  statement  of  the  where  a  sight  of  them  can  be  obtained. " 
charge,  it  is  said :  "  The  statement  of 
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Bbown  in  commanding  the  constable  to  place  the  plaintiff  in  the  dock, 
Chapman.     *and  the  constable  was  bound  to  obey  the  magistrate's  direction : 

[  •868  ]  Viner's  Abridgment  (i).  In  Westy.  Smallwood(2),  it  was  held,  that, 
where  a  party  lays  a  complaint  before  a  magistrate  on  a  subject- 
matter  over  which  he  has  a  general  jurisdiction,  and  the  magistrate 
grants  a  warrant,  upon  which  the  party  charged  is  arrested,  the 
party  laying  the  complaint  is  not  liable  as  a  trespasser,  although 
the  particular  case  be  one  in  which  the  magistrate  had  no  authority 
to  act.  In  Beny  v.  Adamson  (8),  where  a  sheriff's  officer,  to  whom 
a  warrant  upon  a  writ  against  A.  was  delivered,  sent  a  message  to 
A.,  and  asked  him  to  fix  a  time  to  call  and  give  bail,  and  A.  accord- 
ingly fixed  a  time,  attended,  and  gave  bail, — it  was  held  that  this  was 
not  an  arrest,  and  that  an  action  for  a  malicious  arrest  would  not 
lie  against  the  party  suing  out  the  writ,  although  he  had  no  cause 
of  action. 

*         (Wilde,  Ch.  J. :  In  that  case,  the  plaintiff  was  never  for  a  moment 
under  any  personal  restraint.) 

[  869  ]  Carratt  v.  Mai'ley  (4)  is  very  much  in  point.  ♦  ♦  Here,  there  is 
no  evidence  whatever  that  the  defendant  authorised  the  trespass. 
The  plaintiff  voluntarily  went  to  the  police  office.    In  Chi-utopkenon 

[  *S70  ]  *v.  Bare  (s),  it  was  held  that  an  assault,  ex  vi  temiiniy  excludes 
consent ;  and  therefore  a  plea  of  leave  and  licence  to  a  declaration 
charging  an  assault,  is  bad,  as  amounting  to  the  general  issue. 

(V.  Williams,  J. :  Was  it  not  for  the  jury  to  say  whether  the 
plaintiff's  going  into  the  dock  was  his  own  voluntary  act  or  the 
result  of  constraint?) 

In  Arrotvsmith  v.  Le  Mesuner  (6),  it  was  held,  that,  if  a  magistrate's 
warrant  be  shown  by  the  constable  who  has  the  execution  of  it  to 
the  person  charged  with  an  offence,  and  he  thereupon,  without 
compulsion,  attends  the  constable  to  the  magistrate,  and,  after 
examination,  is  dismissed, — this  is  not  such  an  arrest  as  will  support 
trespass  and  false  imprisonment.  Sir  Jamjss  Mansfield  there  says : 
'*  I  can  suppose  that  an  arrest  may  take  place  without  an  actual 
touch ;  as,  if  a  man  be  locked  up  in  a  room :  but  here  the  plaintiff 

(1)  Vol.  20.     Title  Trespass  (D.  a),  (4)  55  R.  R.  183  (1  Q.  B.  18). 

sed  qiKtre  as  to  any  authority  to  be  (5)  75  R   R.  454  (11  Q.  B.  473; 

found  there  for  the  position.  17  L.  J.  Q.  B.  109). 

(2)  49  R.  R.  666  (3  M.  &  W.  418).  (6)  9  R.  R.  642  (2  Bos.  &  P.  N.  B. 

(3)  6  B.  &  C.  528 ;  9  Do wl.  &  Ry.  558.  211). 
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went  Yolantarily  before  the  magistrate.     The  warrant  was  made  no       Brown 
other  use  of  than  as  a  summons.     The  constable  brought  a  warrant,     cuapiiak. 
bat  did  not  arrest  the  plaintiff.     How  can  a  man*s  walking  freely 
io  a  magistrate  prove  him  to  be  arrested  ?  " 

(WiLDB,  Ch.  J. :  Was  that  ruled  as  a  matter  of  law,  or  did  it  go  to 
the  jury  ?) 

It  went  to  the  jury,  certainly. 

(Crbsswbll,  J. :  The  question  is,  by  whose  order  the  plaintiff 
was  put  into  the  dock.) 

Assuming  all  the  statements  of  the  witnesses  to  be  true,  the  defen- 
dant did  no  more  than  put  the  magistrate  in  motion  ;  and  for  that 
he  clearly  is  not  liable  in  trespass.  That  mere  words  will  not  con- 
stitute an  arrest,  has  repeatedly  been  held  :  Genner  v.  Sparkes  (i). 
Homer  v.  Battyn  (2) ;  Comyn's  Digest  (8) ;  *Dalton*s  Justice  (4).  [  •371  ] 

(Gbbsswell,  J. :  Genner  v.  Sparkes  has  not  been  adhered  to,  I 
think.) 

It  is  the  duty  of  a  party  to  submit  to  the  process  of  the  law. 

(Cbbsswbll,  J. :  It  is  the  fact  of  the  submission  that  is   the 
important  thing  here.) 

The  ease  of  Barber  v.  Rollinson  (5)  is  not  to  be  distinguished  from 
the  present.  There,  the  defendant  gave  information  before  a 
magistrate,  upon  which  the  plaintiff  was  taken  up  on  a  warrant, 
and  brought  before  the  magistrate.  After  the  charge  was  dismissed 
for  the  time,  and  the  plaintiff  liberated  on  his  promise  to  appear  at 
a  future  day,  the  defendant  stated  that  he  had  another  charge, 
of  forgery,  against  the  plaintiff;  upon  which  the  plaintiff,  who  was 
retiring,  was  again  put  to  the  Bar :  and  it  was  held  that  trespass 
was  not  maintainable.  Baylby,  B.,  said :  **  Here,  the  defendant 
was  not  present  at  the  original  arrest ;  he  only  gave  information, 
on  which  the  magistrate  acted.  Then,  by  order  of  the  magistrate, 
the  defendant  was  seized ;  that  was  not  the  act  of  the  defendant, 
though,  if  he  had  been  present,  he  would  have  been  protected,  as 
acting  in  aid  of  those  who  were  acting  under  the  magistrate's 

(1)  1  8alk.  79.  (4)  Ch.  170,  p.  406. 

(2)  BuU.  N.  P.  62.  (5)  1  Cr.  &  M.  330. 

(3)  TiUe  Ezecutbn  (G.  12). 
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Brown       warrant.      Whilst  the  party  is  before  the  magiBtrate  under  the 

Chapmak.     warrant,  the  defendant  says  that  he  has  another  charge  against 

him.     That  was  a  part  of  the  proceedings  before  the  magistrate, 

and  was  no  trespass  in  the  defendant,   who  merely  made   an 

additional  charge." 

Cockhum  was  permitted  to  reply : 

Being  in  the  dock  at  the  police-office,  the  plaintiff  could  not 
have  escaped  from  it.  He  was  a  volunteer,  it  is  true,  in  going 
before  the  magistrate  :  but  it  must  not  be  assumed  that  he  assented 
to  being  placed  in  the  degrading  position  he  was  there  placed  in  at 
[  *H72  J  the  defendant's  instigation.  The  ^question  clearly  was  one  that 
ought  to  have  been  submitted  to  the  jury.  In  We^t  v.  Snudhcaod, 
the  complainant's  having  accompanied  the  constable  charged  with 
the  execution  of  the  warrant,  and  pointed  out  to  him  the  person  to 
be  arrested,  was  held  to  be  evidence  to  go  to  the  jury  of  a  participa- 
tion in  the  arrest.  The  defendant  here  did  infinitely  more  than  was 
done  by  the  defendant  in  Barber  v.  liollinson. 

(Gresswbll,  J. :  Into  whose  custody  was  the  plaintiff  given  ?) 

Into  the  custody  of  the  law. 

(Grbsswell,  J. :  What  is  that  ?) 

The  custody  of  such  a  person  as  was  legally  entitled  and  bound  to 
detain  him. 

WiLDB,  Ch.  J. : 

This  case  raises  an  important  general  question.  We  will,  there- 
fore, look  more  particularly  into  the  evidence  before  we  pronounce 
our  judgment. 

Cur.  adv.  rtit. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  Court: 

This  was  an  action  of  trespass  and  false  imprisonment,  tried 
before  me  at  the  London  sittings  after  Hilary  Term,  1847,  when  the 
plaintiff  was  nonsuited. 

A  rule  was  afterwards  obtained,  calling  upon  the  defendant  to 
show  cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial 
had :  and,  upon  the  argument  of  the  rule,  the  question  was, 
whether  the  plaintiff  had  given  evidence  upon  the  trial,  which 
ought  to  have  been  submitted  to  the  jury,  that  the  imprisonment 
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of  the  plaintiff  was  the  act,  and  done  under  the  authority,  of  the       Brown 
defendant.  Chapman. 

It  appeared  from  the  report,  that  the  first  witness  called  on  the 
part  of  the  plaintiff,  was,  Mr.  Gunn,  who  was  clerk  to  the  police 
magistrate  at  the  public  office,  Lambeth  Street ;  and  the  substance 
of  his  evidence  was,  that  the  plaintiff  and  defendant,  with  their 
respective  attorneys,  ♦appeared  at  the  police-office  on  the  12th  of  [  •sts  ] 
November,  when  the  plaintiff's  attorney  informed  the  magistrate 
that  the  plaintiff  attended  to  answer  a  charge  of  embezzlement 
about  to  be  preferred  against  him  by  the  defendant ;  and  that  the 
defendant  then  said,  also  addressing  the  magistrate,  **  that  he  did 
prefer  a  charge  of  embezzlement  against  Brown : "  to  which  the 
witness  added,  *'  Brown  was  desired  to  go  into  the  dock,  by  one  of 
us ;  I  think  I  told  him  myself :  *'  and  he  addefl,  "  they  were  going 
into  the  matter  without  a  charge  being  formally  made,  when  the 
magistrate  said, '  I  can't  go  into  the  matter,  unless  a  charge  is  made 
formally ; '  that  the  defendant  then  said,  *  Well,  then,  I  charge  him 
with  embezzling  80s. ; '  that  the  plaintiff  was  ordered  to  go  into 
the  dock,  and  the  defendant  was  sworn."  It  is  clear  that  there  is 
nothing  in  the  evidence  of  this  witness,  which  could  properly 
be  submitted  to  the  jury,  to  charge  the  defendant  with  this  action. 

A  witness  named  Coles  was  next  called  by  the  plaintiff.  He  said  : 
''  that  the  defendant's  attorney  made  some  observations  to  the 
magistrate,  to  the  effect  that  they  had  a  charge  to  make  against  the 
plaintiff;  that  the  magistrate  (as  the  witness  believed),  then  said 
he  could  not  entertain  any  charge,  unless  the  defendant  gave  the 
plaintiff  into  custody ;  that  the  defendant  then  said  he  charged  the 
plaintiff  with  receiving  80^.  from  Mr.  Francis,  and  not  accounting 
to  him  (the  defendant)  for  the  same ;  that  the  officers  of  the  Court 
then  took  the  plaintiff,  and  placed  him  in  the  dock  for  prisoners." 
This  witness  said  that  he  believed  the  expression  used  by  the 
magistrate,  was,  that,  unless  the  defendant  gave  the  plaintiff  into 
custody,  but  added  that  he  (the  witness)  would  not  pledge  his  oath 
that  the  magistrate  used  the  word  "  custody." 

It  will  be  observed  that  no  expression  is  imputed  to  *the  defendant  [  *S74  ] 
by  this  witness,  but  this,  that  '*  he  charged  the  plaintiff  with  receiving 
80«.  from  Mr.  Francis,  and  not  accounting  for  it : "  and  he  adds, 
''  that  the  officers  then  placed  the  plaintiff  in  the  dock."  This 
expression  of  the  defendant  addressed  to  the  magistrate,  was  no 
evidence  upon  which  to  charge  the  defendant  with  the  restraint 
or  imprisonment  of  the  plaintiff  by  the  act  of  the  officers  of  the 
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Brown       Court.    What  the  defendant  did,  in  thas  preferring  the  charge  of 

Chapman,     embezzlement  to  the  magistrate  (however  it  might  subject  him 

to  another  form  of  action,  if  done  without  probable  cause,  and 

maliciously),  would  not  render  him  responsible  in  this  action,  as  for 

false  imprisonment. 

The  third  and  last  witness  called  by  the  plaintiff,  was,  one  John- 
son :  and  it  is  upon  this  man's  evidence  alone  that  any  question 
can  arise,  whether  the  case  ought  to  have  gone  to  the  jury.  This 
witness  Johnson  stated,  that,  upon  the  defendant  preferring  his 
complaint  to  the  magistrate,  the  magistrate  said  "  he  would  not 
hear  the  charge,  unless  it  was  brought  formally  before  him ;  "  that 
the  defendant  said  ''Brown  had  been  embezzling  some  of  his 
money ;  *'  upon  which  the  magistrate  said,  "  Do  you  intend  giving 
him  into  custody  for  it?"  that  the  defendant  replied,  ''I  do  give 
him  into  custody;"  and  that  the  plaintiff  was  told  to  go  into 
the  dock,  and  then  the  matter  was  entered  into.  And  he  added 
"  that  it  was  one  of  the  constables  that  told  the  plaintiff  to  go  into 
the  dock." 

The  evidence  given  by  this  witness  in  his  examination  in  chief, 
it  will  be  observed,  differed  very  materially  from  that  of  the  two 
former  witnesses,  although  that  evidence  purported  to  detail  the 
same  transaction  as  that  to  which  the  evidence  of  this  witness 
referred :  and,  if  the  case  had  depended  on  the  comparative 
accuracy  or  credit  ^due  to  the  witnesses,  that  credit  and  accuracy 
[  ♦STS  ]  would,  of  course,  have  been  for  the  decision  *of  the  jury.  But  it 
did  not  so  depend ;  because  this  witness,  upon  being  cross-examined, 
said  "  that  the  statements  which  the  two  former  witnesses  had  made 
as  to  what  had  passed  before  the  magistrate,  were  correct,"  thus 
leaving  the  case  as  it  stood  upon  the  evidence  of  these  two  witnesses. 

But,  supposing  this  witness's  evidence,  as  given  in  his  examina- 
tion  in  chief,  to  be  correct,  and  disregarding  the  qualification  of 
that  evidence  upon  the  cross-examination,  still  that  evidence  does 
not,  as  it  appears  to  us,  present  any  case  for  the  consideration  of 
the  jury. 

In  considering  the  effect  of  Johnson's  evidence,  as  contained  in 
his  examination  in  chief,  it  is  to  be  observed  that  the  defendant, 
neither  before  his  attendance  at  the  police-office,  nor  at  any  time, 
made  any  application  for  a  warrant  against  the  plaintiff,  nor  did 
any  act  voluntarily  to  cause  the  plaintiff  to  be  taken  into  custody. 
When  at  the  police-office,  he  preferred  his  charge  to  the  magistrate. 
All  his  communications  and  expressions  were  addressed  to  the 
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magistrate  alone;  and  the  important  expression  which  Johnson       Bkown 
imputed  to  the  defendant  to  have  used,  that  is,  "  I  do  give  him     chapman. 
(the  plaintiflf)  into  custody,"  was  said  to  have  been  so  used  in 
answer  to  the  statement  of  the  magistrate,  *^  that  he  could  not  hear 
tlie  charge  unless  it  was  brought  formally  before  him,"  and  to  the 
question,  "  Do  you  intend  to  give  him  into  custody  ?  " 

The  question,  therefore,   upon  the  evidence,    is,  whether  the 
defendant  should  be  considered  as  merely  calling  upon  the  magis- 
trate to  exercise  his  jurisdiction,  leaving  him  to  the  exercise  of  that 
jurisdiction  upon  his  own  discretion;  or  whether  the  defendant's 
expression  ought  to  be  considered  as  addressed  to  any  one  who 
might  happen  to  be  in  Court,  and  who  should  think  fit  to  act  upon 
it,  by  taking  the  plaintiff  into  custody ;  or,  in  *other  words,  whether      [  •376  ] 
the  imprisonment  ought  to  be  deferred  to  the  exercise  of  authority 
upon  the  part  of  the  magistrate,  or  to  the  unauthorised  act  of  some 
officer  of  the  police-court  voluntarily  interfering  by  ordering  the 
plaintiff  to  go  into  the  dock. 

It  appears  to  us  that  the  acts  of  the  defendant  throughout 
amounted  to  no  more  than  calling  on  the  magistrate  to  exercise  his 
jurisdiction,  and  that  the  particular  expression  which  alone  can 
properly  be  argued  to  be  evidence  of  an  authority  given  by  the 
defendant  for  the  imprisonment  of  the  plaintiff,  was  addressed  to 
the  magistrate,  and  to  him  only,  and  that  no  other  person  could 
properly  act  upon  it :  and  we  think  that  such  an  expression  used  by 
a  party  to  a  magistrate  in  the  course  of  preferring  a  charge,  cannot 
be  considered  as  constituting  the  magistrate  the  agent  of  the  suitor, 
or  as  calling  upon  him  to  act  ministerially  upon  the  authority  of 
such  suitor,  any  more  than  an  individual  who  should  move  a  Judge 
or  Court  for  the  commitment  of  a  party  for  an  alleged  contempt, 
can  be  considered  as  conferring  a  ministerial  authority  upon  such 
Court  or  Judge,  or  as  rendering  him  responsible  for  any  imprison- 
ment which  might  be  consequent  upon  the  motion.  Therefore,  even 
taking  the  precise  words  used  by  Johnson  to  be  strictly  accurate, 
still,  regard  being  had  to  the  place  and  occasion  of  their  being  used, 
they  must  be  considered  as  merely  invoking  the  exercise  of  the 
magistrate's  authority.  This  view  of  the  case  appears  to  us  to  be 
consistent  with  the  general  principles  of  law,  ^d  with  the  decisions 
connected  with  this  particular  subject. 

If  an  individual  prefers  a  complaint  to  a  magistrate,  and  procures 
a  warrant  to  be  granted,  upon  which  the  accused  is  taken  into 
custody,  the  complainant,  in  such  case,  is  not  liable  in  trespass  for 

23—2 
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Bbown       the  imprisonment ;  and  that,  even  although  the  magistrate  had  no 
Chapman,     jurisdiction.     'According  to  the  case  of  West  v.  SmcUlwood  (i),  a 

[  *377  ]  party  who  shall  make  a  direct  application  to  a  magistrate  for  a 
warrant,  that  another  may  be  taken  into  custody,  is  deemed  thereby 
only  to  make  an  appeal  to  the  magistrate  to  exercise  his  jurisdic- 
tion :  and  the  imprisonment  is  referred  to  the  magistrate's  authority, 
80  as  to  exempt  the  complainant  from  all  liability  in  trespass :  and 
what  takes  place  in  the  presence  of  the  magistrate,  ought  to  be 
referred  to  the  exercise  of  his  authority,  as  in  Barbei-  v.  RolUnson  (2). 
In  that  case,  the  plaintiff  having  been  discharged  from  criminal 
custody  by  a  magistrate,  was  leaving  the  police-office,  when  the 
defendant  said,  ''  I  have  another  charge  against  him,  for  forgery ; " 
upon  which  the  plaintiff  was  again  taken,  and  placed  at  the  Bar, 
and,  upon  the  trial  before  Lord  Lyndhurst,  in  an  action  of  trespass 
in  respect  of  this  second  imprisonment,  the  plaintiff  was  nonsuited  ; 
and,  upon  motion  to  set  aside  the  nonsuit,  it  was  held  that  the  acts 
of  the  defendant  were  part  of  the  proceedings  before  the  magistrate, 
for  which  the  defendant  could  not  be  held  liable  in  trespass ;  that 
the  taking  could  not  be  considered  as  the  act  of  the  defendant,  who 
had  only  put  the  law  in  motion,  for  which  he  might  be  liable  in 
case.  And  it  appears  to  us  in  this  case,  that  the  defendant  never 
did  more  than  call  upon  the  magistrate  to  act,  and  that  the  plain- 
tiff 's  being  placed  at  the  Bar  must  be  referred  to  the  authority  of 
the  magistrate,  and  that  the  nonsuit  in  this  case  was  right,  con- 
sidering the  case  only  upon  the  evidence  in  chief  given  by  Johnson. 
But  the  cross-examination  of  Johnson  left  the  plaintiff 's  case  upon 
the  evidence  of  Gunn  and  Coles  ;  and,  upon  their  statements,  it  is 
quite  clear  that  the  defendant  merely  preferred  his  charge  of 
embezzlement  before  the  magistrate,  which  would  not  render  him 

[  *378  ]      liable  in  'trespass  for  the  consequent  imprisonment.    The  rule, 
therefore,  for  setting  aside  the  nonsuit,  must  be  discharged. 

The  case  was  heard  before  the  Lord  Chief  Justice  and  my 
brothers  Cresswell  and  Williams,  and  therefore  this  must  be 
considered  as  their  judgment. 

RuU  discharged. 
(1)  49  B.  E.  666  (3  M.  &  W.  418).  (2)  1  Cr.  &  M.  380. 
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EODEN  V.  EYTON.  i848. 

Aov.  2 
(6  C.  B.  427—431 ;  S.  C.  18  L.  J.  0.  P.  1 ;  12  Jur.  921.)  _L' 

A  rick  of  wheat  of  the  value  of  62/.  was  seized  as  a  distress  for  S9L,  L  ^^'  j 
arrears  of  a  rent-charge  under  the  Tithe  Commutation  Act,  6  &  7  Will.  IV. 
c.  71 :  it  being  doubtful,  in  point  of  law,  whether  the  straw  could  be  sold, 
inasmuch  as  the  tenant  was  under  covenant  with  his  landlord  to  consume 
it  on  the  farm,  the  tithe-rent- charge  owner  sold  the  wheat  only,  the  buyer 
to  thresh  it  on  the  premises,  and  leave  the  straw :  the  value  of  the  wheat 
42/.,  that  of  the  straw  20/. :  Held,  that  the  tithe-rent-charge  owner 
I  justified  in  seizing  the  entire  rick,  and,  although  there  was  other  pro- 
perty on  the  premises,  that  the  distress  was  not  excessive. 

The  ''sworn  appraisers  "  by  whom  the  distress  is  valued,  must  be  persons 
reasonably  competent,  but  need  not  be  professional  appraisers. 

This  was  an  action  upon  the  case.  The  first  count  of  the  declara- 
tion was,  for  distraining  for  arrears  of  a  rent-charge  under  the 
Tithe  Commutation  Act  6  &  7  Will  IV.  c.  71,  without  notice  (i) ; 
the  second,  for  an  excessive  distress ;  the  third,  for  not  selling  the 
distress  for  the  best  price;  the  fourth,  for  selling  without  due 
appraisement ;  and  the  fifth,  trover. 

Pleas :  first.  Not  guilty ;  secondly,  that  the  goods  were  not  the 
goods  of  the  plaintiff;  thirdly,  a  justification  under  the  Act,  as  a 
distress  for  arrears  of  a  rent-charge. 

The  cause  was  tried  before  Piatt,  B.,  at  the  last  Assizes  at 
Shrewsbury.  The  plaintiff,  it  appeared,  had  been  tenant  of  a  farm, 
which  he  quitted  at  Lady  Day,  1847,  leaving  thereon  three  ricks  of 
com,  his  property.  By  the  agreement  under  which  he  had  held 
the  farm,  he  *was  bound  to  consume  all  the  straw,  &c.,  grown  on  [  ♦428  ] 
the  farm,  upon  the  premises.  The  defendant  seized  the  largest 
rick,  as  a  distress  for  39f.  arrears  of  a  rent-charge  imposed  upon 
the  premises  under  the  Tithe  Commutation  Act,  caused  it  to  be 
valued  by  two  persons  who  were  not  professional  appraisers,  and 
sold  it  upon  the  terms  of  the  purchaser's  leaving  the  straw  on  the 
farm.    The  agreed  value  of  the  straw  was  20/. ;  that  of  the  wheat 

(1)  The  81  st  section  enacts,  "  that,  payment    thereof,    or    on    any    part 

in  caae  the  said  rent-charge  shall,  at  thereof,  for  all  arrears   of   the  said 

any  time,  be  in  arrear  and  unpaid  for  rent-charge,   and   to    dispose  of  the 

the  space  of  twenty- one    days   next  distress  when  taken,  and  otherwise  to 

after  any  half-yearly  day  of  payment,  act  and  demean  himself  in  relation 

it   shall    be    lawful  for   the    person  thereto   as    any    landlord    may,    for 

entitled    to    the  same,    after  having  arrears  of  rent  reserved  on  a  common 

given    or   left    ten    days'    notice    in  lease  for  years:    provided  that    not 

writing  at  the  usual  or  last  known  more  than  two  years'  arrears  shall  at 

residenoe  of  the  tenant  in  possession,  any  time  be  recoverable  by  distress.*' 
to  distrain  upon  the  lands  liable  to  the 
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RoDBK  ^*hen  severed  from  it,  422.  There  was  no  evidence  as  to  the  value 
Etton.       of  the  other  two  ricks. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  defendant 
had  no  right  to  sell  the  wheat,  as  he  did,  apart  from  the  straw. 

For  the  defendant,  it  was  contended  that  the  tithe-owner  was 
justified  in  acting  upon  the  condition  under  which  the  plaintiff  had 
held  the  farm;  and  Abbey  y.  Fetch  (i),  where  it  was  held,  that, 
where  a  farm  tenant  is  under  covenant  not  to  carry  off  the  premises 
the  hay  and  straw  made  on  the  farm,  the  landlord  who  has  seized 
the  hay  and  straw  under  a  distress,  may  sell  it  subject  to  a  con* 
dition  that  the  purchaser  shall  consume  it  on  the  premises,  was 
relied  on. 

The  learned  Judge,  acting  upon  the  authority  of  that  case, 
directed  the  jury  to  find  a  verdict  for  the  defendant;  reserving 
leave  to  move  to  enter  a  verdict  for  the  plaintiff  on  the  second 
count,  with  nominal  damages,  if  the  Court  should  be  of  opinion 
that  the  sale  ought  to  have  been  unconditional. 

Whateley  now  moved  accordingly : 

The  decision  in  Abbey  v.  Petch  has  not  been  considered  satisfac- 
tory (2).  The  point  again  arose  in  the  same  Court,  in  a  case  of 
Frusher  v.  Lee  (3),  where  Parkb,  B.,  said :  "  There  are  two  con- 
[  M29  ]  flicting  authorities  on  this  subject.  In  a  case  of  *Jon^8  v.  Hamp  (4), 
Patteson,  J.,  had  ruled  at  Nisi  Prius  that  the  landlord  had  no  right 
to  convey  (annex  ?)  such  a  condition  to  the  sale.  Mr.  Richards 
moved  for  a  new  trial,  against  that  ruling,  in  this  Court,  on  the 
25th  of  April,  1840,  and  the  rule  was  refused  on  that  point.  That 
case  was  not  referred  to  in  Abbey  v.  Petch.  It  must,  therefore, 
still  be  considered  as  a  disputed  question."  And  Aldbrson,  B., 
who  tried  the  cause,  said  :  *'  I  certainly  was  much  impressed  with 
Mr.  Kelly's  argument,  at  the  trial,  against  the  decision  in  Abbey  v. 
Petch.''  The  case  was  discussed  upon  other  points,  and  ultimately 
the  rule  was  discharged. 

(WiLDB,  Ch.  J. :  It  certainly  does  seem  to  be  a  startling  pro- 
position, to  say  that  the  distress  may  be  sold  subject  to  its  being 
used  upon  another  man's  premises.  But  how  is  that  case  any 
authority,  where  the  straw  is  not  sold  at  all,  but  expressly  required 
to  be  left  upon  the  premises  ?    It  being  a  disputed  question  whether 

(1)  8M.  &W.  419.  J.  G.  P. 

(2)  See  Hawkim  v.   Wahond  (1876)  (3)  10  M.  &  W.  709. 
1  C.  P.  D.  280,  45  L.  J.  a  B.  222.—          (4)  Not  reported. 
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the  straw  could  be  sold  or  not,  the  defendant  sells  that  which  he       bodbn 
had  an  andoabted  right  to  sell,  and  leaves  the  rest.)  Btton 

What  right  had  the  defendant  to  seize  the  whole  rick,  and  sell  the 
wheat  sevi^fed  from  the  straw  ?  He  might  have  taken  one  of  the 
smaller  ricks. 

(Wilde,  Ch.  J. :  What  was  their  relative  value  ?) 

There  was  no  evidence  as  to  that. 

At  all  events,  the  plaintiff  ought  to  have  had  a  verdict  on  the 
fourth  count,  the  appraisement  having  been  made,  not  by  pro- 
fessional valuers,  but  by  persons  who  were  merely  called  in  for  the 
occasion. 

(Wilde,  Ch.  J. :  The  phrase  "  two  sworn  appraisers,"  in  the 
Btatute  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  merely  means  two  indifferent 
persons  who  are'  sworn  to  appraise  the  goods  distrained  according 
to  the  best  of  their  understandings.  They  mast  be  persons  who 
are  reasonably  competent ;  otherwise  it  would  *be  an  abuse  of  the  [  *430  ] 
statute.     There  is  nothing  in  that  point.) 

Weldb,  Ch.  J. : 

It  appears  to  me  that  the  evidence  that  was  given  on  the  trial  of 
this  cause,  did  not  support  the  count  for  an  excessive  distress.  The 
Statute  of  Marlebridge  (1),  which  gives  the  remedy  for  this  sort  of 
wrong,  points  to  flagrant  abuses, ''Et  qui  districtiones  fecerint 
irrationabiles,  et  indebitas,  graviter  amercientur  propter  excessum 
districtionum  ipsarum."  "  For  example,"  says  Lord  Coke,  in  com- 
menting on  this  chapter  (2),  ^'  if  the  lord  distrain  two  or  three  oxen 
for  12d.,  or  the  like  small  sum,  and  the  owner  bring  a  replevy  of 
the  oxen,  and  the  lord  avow  the  taking  of  them  for  the  12^.,  &c.,  of 
his  own  showing  he  shall  make  fine,  &c.,  or  the  party  may  have 
his  action  upon  the  statute.  If  the  lord  distrain  an  ox,  or  a  horse, 
for  Id.f  if  there  were  no  other  distress  upon  the  land  holden,  the 
distress  is  not  excessive ;  but,  if  there  were  a  sheep  or  swine,  &c., 
then  the  taking  of  the  ox  or  horse  is  excessive,  because  he  might 
have  taken  a  beast  of  less  value."  All  that  a  landlord  is  bound  to 
do,  is,  to  exercise  a  reasonable  and  an  honest  discretion:  he  is 
authorised  to  protect  himself  by  seizing  what  any  reasonable  man 
would  think  adequate  to  the  satisfaction  of  his  claim.    In   the 

(1)  52  Hen.  in.  c.  4.  (2)  2  Inst.  107. 
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BoDBx  present  case,  it  appears  that  there  were  more  ricks  than  one  upon 
Etton.  ^^6  premises.  Possibly  the  landlord  might  be  liable,  if  he  seized 
one  of  greatly  excessive  value,  when  his  claim  would  have  been 
covered  by  the  seizure  of  one  of  smaller  size :  as,  if  the  tenant  were 
possessed  of  several  horses,  and  the  landlord  were  to  seize  a 
valuable  race-horse,  when  the  seizure  of  an  inferior  animal  would 
reasonably  have  sufficed.  It  appears  the  entire  value  of  the  rick 
[  ^^^^  ]  here  seized  was  62^. :  *tihe  value  of  the  wheat  being  42Z.,  and  that 
of  the  straw  201. :  and  the  claim  in  respect  of  which  the  seizure 
took  place  was  891.  The  value  of  the  other  ricks  did  not  appear. 
There  being  a  question  whether  the  straw  could  legally  be  sold, 
inasmuch  as  the  tenant  was  under  covenant  with  his  landlord  to 
consume  all  the  hay  and  straw  upon  the  farm,  the  tithe-owner 
seized  the  whole  rick  (which,  being  an  entire  thing  (i),  I  think  he 
was  justified  in  doing),  and  sold  the  wheat  only,  leaving  the  straw 
upon  the  land,  to  be  enjoyed  by  whoever  might  be  legally  entitled 
to  it.  Looking  at  the  amount  of  the  arrears,  and  at  the  value  of 
the  rick,  I  think  it  is  impossible  to  say  that  the  distress  was 
unreasonable.  All  that  the  plaintiff  seeks  to  enter  the  verdict  for, 
is,  nominal  damages.  It  is,  therefore,  a  mere  dry  question  of  law» 
whether  the  seizure,  under  the  circumstances,  constituted  an  exces- 
sive distress.  For  the  reasons  I  have  given,  I  am  of  opinion  that 
it  was  not,  and  I  therefore  think  that  no  rule  should  be  granted. 

CoLTMAN,  J.,  and  V.  Williams,  J.  (2),  concurred. 

Ride  rrfuied* 


1848.  A.  B.  RICHARDS  v.  BLUCK. 

^aiit'  (6  C.  B.  437--449 ;  S.  0.  18  L.  J.  C.  P.  15 ;  12  Jur.  963 ;  6  Dowl.  &  L.  325.) 

L  ^37  ]  A  covenant  in  a  farming  lease  provided  that  the  tenant  should,  during 

the  demise,  consume  and  convert  into  manure,  and  spread  on  the  premises, 
all  the  turnips  and  green  crops  of  all  kinds  grown  thereon ;  but,  that,  in 
case  he  should  take,  or  sell  off  any  part  thereof,  which  he  was  at  liberty  to 
do,  then  that  he  should,  for  every  ton  of  vetches  or  of  any  green  crop  which 
should  be  taken  or  sold  off  from  the  premises,  bring  back  and  spread 
thereon,  one  ton  of  good  stable  manure,  within  three  months  after  the 
selling,  or  taking  off  such  green  crops,  &c. 

In  an  action  upon  this  covenant,  the  plaintiff  set  out  the  first  part  on?y, 
and  assigned  for  breach,  that  the  defendant  carried  away  fourteen  acres  of 

(1)  Taking  a  cart  laden  with  corn,  Edw.  IV.  fo.  3,  pi.  16.      [The  great 

together  with  four  horses  drawing  it,  change  in  the  value  of  money  since  that 

is  not  an  excessive  distress  for  two  time  should  be  remembered. — F,  P.] 

shillings,  if  the  horses  were  fastened  (2)  Maule,  J.,  was  absent, 
to  the  cart  {annex  a  chariot).     P.  20 
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turnips,  without  converting  the  eame  into  manure,  and  spreading  the  same      Riouards 
on  the  demised  premises :  v* 

Held,  that  the  covenant  was  an  alternative  one,  and  that  the  plaintiff        Bluck. 
should  have  negatived  the  bringing  back,   within  the  time  limited,   an 
equivalent  in  manure. 

This  was  an  action  of  covenant  upon  a  farming  lease  granted  by 
the  testator  to  the  defendant.  The  declaration,  as  far  as  is  material 
to  the  present  inquiry,  alleged  that  the  defendant  covenanted  that 
he,  his  executors,  &c.,  should  not  nor  would,  during  the  continuance 
of  the  demise,  impoverish  or  make  barren  the  demised  premises,  or 
any  part  thereof,  but  ^hould  and  would  cultivate  and  manage  the 
same  in  a  good  and  husbandlike  manner,  and  should  and  would, 
daring  the  continuance  of  the  demise,  spend,  consume,  and  convert 
into  manure,  and  spread  on  the  said  demised  premises,  or  some 
part  or  parts  thereof,  for  the  improvement  of  the  same,  all  the 
vetches,  turnips,  cabbages,  and  green  crops  of  all  kinds,  and  all  the 
manure,  muck,  dung,  soil,  and  compost  which  should  grow  or  be 
made  from  or  upon  the  said  demised  premjses,  or  any  parts  thereof ; 
and  assigned  for  breach  of  that  part  of  the  covenant,  that  the 
defendant  did  not,  during  the  continuance  of  the  demise,  spend, 
consume,  and  convert  *into  manure,  and  spread  on  the  said  demised  [  *438  ] 
premises,  a  large  quantity,  to  wit,  fourteen  acres,  of  turnips,  and 
afterwards,  to  wit,  on,  &;c.,  sold  off  and  carried  away  the  same  from 
the  said  demised  premises,  without  converting  the  same  into 
manure,  and  spreading  the  same  thereon  for  the  improvement  of 
the  said  premises,  pursuant  to  his  covenant  in  that  behalf. 

The  defendant  pleaded  non  est  factum,  and  a  traverse  of  the 
breach. 

The  cause  was  tried  before  Bolfe,  B.,  at  the  last  Assizes  at 
Stafford.  The  lease  being  put  in,  the  covenant  the  breach  of  which 
was  complained  of,  appeared  to  be  in  the  following  terms : 

**  That  he,  the  said  T.  Bluck,  his  executors  and  administrators, 
shall  not,  nor  will,  during  the  continuance  of  this  demise,  impoverish 
or  make  barren  the  said  demised  premises,  or  any  part  thereof, 
bat  shall  and  will  cultivate  and  manage  the  same  in  a  good  and 
husbandlike  manner,  and  shall  and  will,  during  the  continuance  of 
this  demise,  spend,  consume,  convert  into  manure,  and  spread  over 
the  said  demised  premises,  or  some  part  or  parts  thereof,  for  the 
improvement  of  the  same,  all  the  hay,  straw,  vetches,  turnips, 
cabbages,  and  green  crops  of  all  kinds,  and  all  the  manure,  muck, 
dang,  soil,  and  compost,  which  shall  grow  or  be  made  from  or  upon 
the  said  denused  premises,  or  any  part  or  parts  thereof ;  but,  in 
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RicuABDs  case  he  or  they  shall  take  or  sell  off  any  part  thereof,  which  he  and 
Bluok.  they  are  at  liberty  to  do,  then  that  he  or  they  shall  and  will,  for 
every  ton  of  hay  or  straw  taken  off  and  from  the  said  demised 
premises,  bring  back,  lay,  spread,  and  spend  thereon  one  ton  of 
good  rotten  stable  muck,  or  two  tons  of  short  manure  or  night- 
soil,  and,  for  every  ton  of  vetches  or  of  any  green  crop  which 
shall  be  taken  or  sold  off  from  the  said  demised  premises,  bring 
back,  lay,  spread,  and  spend  thereon  one  ton  of  good  stable 
[  *^3d  ]  manure,  within  the  space  *of  three  calendar  months  after  the 
selling  or  taking  off  any  such  hay,  straw,  or  m-een  crop." 

On  the  part  of  the  defendant,  it  was  insisted  that  there  was  a 
material  variance  between  the  covenant  stated  in  the  declaration 
and  that  contained  in  the  lease.  For  the  plaintiff,  it  was  answered, 
that,  the  latter  part  of  the  covenant  being  in  the  nature  of  a  proviso 
or  exception  to  the  former  part,  if  the  defendant  had  intended  to 
rely  on  it  as  matter  of  defence,  he  should  have  pleaded  it. 

The  learned  Baron  ruled  that  it  was  a  variance. 

The  plaintiff's  counsel  then  prayed  leave  to  amend  the  declaration 
by  adding  the  rest  of  the  covenant,  or  by  striking  out  that  breach. 
The  learned  Baron,  however,  declined  to  allow  any  amendment, 
inasmuch  as  there  were  other  issues  which  it  would  have  been 
difficult  to  adapt  to  the  amended  declaration :  and  his  Lordship 
nonsuited  the  plaintiff,  reserving  to  him  leave  to  move  to  enter  a 
verdict  on  that  breach,  with  1921.  damages,  if  the  Court  should  be 
of  opinion  that  his  ruling  was  erroneous. 

Whateley  now  moved  accordingly  : 

The  plaintiff  was  only  bound  to  set  out  so  much  of  the  covenant 

L  440  ]       as  he  charged  the  defendant  with  having  broken  (i).     *     *     Prima 

facie,  the  defendant  was  guilty  of  a  breach  of  his  covenant,  m 

carrying  off  green  crops.     If  he  had  any  excuse,  it  was  for  him  to 

show  it. 

(WiLDB,  Ch.  J. :  The  words  "  which  he  is  at  liberty  to  do,"  do 
not  import  a  negative.) 

The  bringing  back  manure  was  a  condition  subsequent,  which  most 
come  by  way  of  answer.  *  *  In  Hotham  v.  The  East  India 
Company  (2),  a  covenant  in  a  charter-party,  "  that  no  claim  shall  be 
admitted,  or  allowance  made,  for  short  tonnage,  unless  such  short 

(1)  1  Wms.  Saund.  6th  ed.,  Vol.  L  (2)  1  E.  B.  333  (1  T.  B,  63A). 

p.  233  a,  ».  (2),  and  233  b,  n.  (d). 
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tonnage  be  foand  and  made  to  appear  on  her  arrival,  on  a  survey     Biohabds 
to  be  taken  by  four  shipwrights,  to  *be  indifferently  chosen  by  both       bluok. 
parties,"  was  held  not  to  be  a  condition  precedent  to  the  plaintiff's       [  *iii  ] 
right  of  recovering  for  short  tonnage,  but  to  be  a  matter  of  defence, 
to  be  taken  advantage  of  by  the  defendant. 

(Maule,  J. :  This  case  would  have  been  more  like  that,  if  the 
declaration  had  set  out  the  whole  covenant,  and  alleged  that  the 
defendant  had  carried  off  turnips,  without  negativing  the  bringing 
back  manure.  Would  such  a  declaration  upon  this  covenant  have 
been  good  ?) 

It  is  submitted  that  it  would.  The  bringing  back  manure  is  strictly 
in  the  nature  of  a  defeasance.  It  is  a  matter  that  is  entirely  in 
the  defendant's  own  knowledge.  This  is  not  like  the  case  of  a 
covenant  to  repair,  fire  excepted. 

(Maulb,  J.:  This  is  not  so  much  a  negative  covenant,  as  a 
covenant  to  spend  the  green  crops  on  the  land,  or  bring  back  an 
equivalent  in  manure.  Where  a  man  covenants  to  do  one  of  two 
alternatives,  you  cannot  sue  him  for  not  doing  one,  without 
negativing  his  performance  of  the  other.) 

This  being  matter  of  excuse,  it  should  have  come  by  way  of  plea: 
Smart  v.  Hyde  (i). 

WiLDB,  Ch.  J. : 

It  seems  to  me  that  this  is  an  alternative  covenant.  It  has  been 
tmly  said,  in  some  of  the  cases,  that  the  construction  of  a  deed 
does  not  depend  on  the  order  of  the  covenants,  or  upon  the  precise 
terms  of  them ;  but  that  regard  must  be  had  to  the  object  and  the 
whole  scope  of  the  instrument.  What  was  the  object  of  the  lessor 
in  this  case  ?  It  was,  that  the  land  should  have  the  advantage  of 
as  much  manure  as  the  crops  grown  upon  it  would  produce.  How 
have  the  parties  sought  to  secure  to  the  landlord  this  benefit  ?  By 
providing  that  the  tenant  shall  spend,  consume,  and  convert  into 
manure,  and  spread  upon  the  premises,  all  the  crops  which  shall, 
during  the  term,  grow  thereon ;  or  *that,  in  case  he  shall  carry  off  [  •^^z  _ 
any  of  such  crops,  he  shall  bring  back  that  which  will  produce  an 
equivalent  benefit  to  the  land.  Taking  the  whole  clause  together, 
which  is  directed  to  the  one  single  and  definite  object,  it  is  an 
alternative  covenant;  declaring,  in  the  first  instance,  that  the 
(1)  58  n.  H.  867  (8  M.  &  W.  723). 
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Richards  tenant  shall  not  remove  any  part  of  the  specified  crops,  or,  if  he 
Bluok.  does,  that  he  shall,  within  a  certain  limited  period,  bring  back  an 
equal  amount  of  manure.  Construing  the  covenant  according  to 
the  intention  of  the  parties,  it  is  clear  that  the  tenant  commits  no 
breach  by  removing  crops,  if,  within  the  stipulated  time,  the  equiva- 
lent quantity  of  manure  is  brought  back.  None  of  the  authorities 
show  that  the  view  taken  by  my  brother  Bolfe  was  wrong.  The 
covenant  is  not  set  out  according  to  its  legal  effect.  It  is  very 
much  like  the  case  of  a  libel,  where  the  declaration  omits  a  part  of 
the  matter  contained  in  the  same  paper  which  qualifies  or  explains 
the  part  set  out.  That  would  be  a  case  of  variance.  So,  here,  the 
declaration  omits  to  state  a  qualification  of  the  covenant,  which 
goes  to  defeat  the  action.  It  was  impossible,  as  the  record  stood, 
to  allow  the  declaration  to  be  amended. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  Upon  the  proper  construction  of  the 
whole  covenant,  the  tenant  had  the  option  of  consuming  the  crops 
upon  the  premises,  or  selling  them  and  bringing  back  within  three 
months,  an  equivalent  amount  of  manure.  He  was  clearly  guilty 
of  no  breach  of  covenant  if  he  did  either  the  one  or  the  other.  The 
declaration  should  have  set  out  the  covenant  with  that  qualification ; 
by  not  doing  so,  a  false  impression  is  given  of  the  covenant. 

Maulb,  J.,  and  V.  Williams,  J.,  concurred. 

RuU  refused. 


1848.  MELVILLE  AND  Anothkr  v.  DOIDGE. 

Kov.  7. 
(6  0.  B.  450—456 ;  S.  C.  18  L.  J.  C.  P.  7 ;  12  Jur.  922.) 

^        -*  The  defendant  entered  into  a  bond,  as  surety,  for  the  due  and  faithful 

performance  by  one  C.  of  bis  duty  as  clerk  to  a  provincial  Bank.  C.  being 
sent  by ^ the  manager  of  the  Bank,  at  the  request  of  a  customer,  to  his  resi- 
dence, about  eleven  miles  distant  from  the  Bank,  for  the  purx>oee  of 
receiving  a  large  sum  of  money  to  be  placed  to  his  account,  a  considerable 
portion  of  it  being  in  gold  and  silver,  on  his  way  back  dropped  the  money 
from  his  pocket,  and  lost  it : 

Held,  that  the  money  was  received  by  C.  in  the  course  of  his  employment* 
as  clerk  to  the  Bank ;  that  the  defendant  was  liable  as  surety,  notwith- 
standing  the  finding  of  the  jury,  that  it  was  not  the  custom  for  bankers  in 
that  part  of  the  country  to  send  for  their  customers'  money  in  the  manner 
adopted ;  and  that  the  loss  of  the  money  was  prima  fade  evidence  of  gro« 
negligence  on  the  part  of  C. 

This  was  an  action  of  covenant.     The  declaration  stated,  that, 
by  a  certain  indenture,  bearing  date  the  1st  of  March,  1845,  and 
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made  by  and  between  ihe  plaintiffs  of  the  one  part,  and  the  defen-  Mbltillb 
dant  and  one  Charles  Doidge  Chidley  of  the  other  part,  it  was  doidqe. 
witnessed  that  the  said  C.  D.  Chidley,  with  the  consent  and  appro- 
bation of  the  defendant,  had  bound  himself,  and  by  the  said 
defendant  did  bind  himself,  clerk  to  the  plaintiffs,  as  trustees  of 
the  National  Provincial  Bank  of  England,  at  the  branch  Bank  of 
the  said  co-partnership  at  Bideford,  in  the  county  of  Devon,  from 
the  day  of  the  date  of  the  said  indenture,  for  and  during  and  unto 
the  fall  end  and  term  of  four  years :  and  the  defendant  did  thereby 
then  covenant  and  agree  to  and  with  the  said  plaintiffs  (amongst 
other  things)  that  the  said  C.  D.  Chidley  should  and  would  well 
and  faithfully  serve  the  said  society  or  co-partnership  called  the 
National  Provincial  Bank  of  England,  as  a  clerk,  from  the  day  of 
the  date  of  the  said  indenture,  for  and  daring  the  said  term  of  four 
years,  and  that  he  the  said  G.  D.  Chidley  should  not,  at  any  time 
daring  the  said  term  of  four  years,  cancel,  obliterate,  spoil,  destroy, 
waste,  embezzle,  spend,  or  make  away  with,  any  of  the  books, 
papers,  writings,  stamps,  cash,  bills  of  exchange,  promissory  notes, 
or  other  property  of  the  said  society  or  co-partnership,  or  of  any  of 
the  customers  or  employers  of  the  *8aid  society  or  co-partnership,  [  '^oi  ] 
which  should  be  deposited  in  his  hands,  or  intrusted  to  his  custody 
or  possession,  or  come  to  the  care,  custody,  or  possession  of  him 
the  said  C.  D.  Chidley ;  and  that,  in  case  he  the  said  C.  D.  Chidley 
should  act  contrary  to  the  last-mentioned  covenant,  or  if  the  said 
society  or  co-partnership,  or  the  shareholders  therein  for  the  time  being, 
shoald  sustain  or  suffer  any  loss,  damage,  or  prejudice  whatsoever,  by 
the  misbehaviour,  neglect,  or  dishonesty  of  the  said  C.  D.  Chidley,  he 
the  said  defendant,  his  executors  or  administrators,  should  and 
would  make  good,  and  reimburse  the  said  society  or  co-partnership, 
or  the  shareholders  therein  for  the  time  being,  the  amount  and 
value  thereof :  Averment,  that  the  said  C.  D.  Chidley  entered  into 
the  service  of  the  plaintiffs  as  such  clerk,  and  continued  in  the  said 
service  under  and  by  virtue  of  the  said  indenture,  till  the  time  of 
the  breach  thereinafter  mentioned :  Averment  of  performance  by 
the  plaintiffs  of  all  things  in  the  indenture  contained  on  their  part 
to  be  performed :  Breach,  that  the  said  C.  D.  Chidley  did  not  nor 
would  well  and  faithfully  serve  the  said  co-partnership  according  to 
the  indenture ;  and  that  the  said  C.  D.  Chidley,  during  the  said 
term,  to  wit,  on  &c.,  did  wrongfully  and  improperly,  and  by  and 
tbroagh  his  misbehavour  and  neglect,  cause  and  occasion  the  said 
co-partnership  to  lose  certain  cash,  papers,  writings,  promissory 
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Mblvillb  notes,  and  other  property,  to  wit,  &c.  &c.,  respectively  being  of 
DoiDGB.  great  value,  to  wit,  of  the  value  of  447/.  la.,  and  then  respectively 
being  the  property  of  the  said  co-partnership,  deposited  in  the 
hands  of  the  said  G.  D.  Chidley,  and  intrusted  to  the  custody  and 
possession  of  the  said  G.  D.  Ghidley,  as  such  clerk  as  aforesaid, 
within  the  true  intent  and  meaning  of  the  said  indenture  in  that 
behalf ;  and  that,  by  reason  of  the  said  misbehavour  and  neglect  of 
the  said  G.  D.  Ghidley,  the  said  co-partnership  and  shareholders 
therein  sustained  loss  and  damage  to  the  said  amount  of  447^.  1«., 
[  *452  ]  ^within  the  true  intent  and  meaning  of  the  said  indenture,  of  all 
which  premises  the  defendant  had  notice  before  the  commencement 
of  this  suit,  and  was  then  requested  by  and  on  behalf  of  the  said 
co-partnership  and  the  plaintiffs  respectively,  to  make  good  and 
reimburse  the  said  co-partnership,  and  the  shareholders  therein, 
the  said  amount  of  447/.  Is. ;  yet  that  the  defendant  had  always 
refused  so  to  do,  &c. 

The  material  pleas  were,  that  G.  D.  Ghidley  did  faithfully  serve 
the  said  society  or  co-partnership;  that  the  said  cash,  papers, 
writings,  promissory  notes,  and  other  property  in  the  declaration 
mentioned,  were  not,  nor  was  any  part  thereof,  the  property  of  the 
said  co-partnership;  that  the  said  cash,  papers,  writings,  pro* 
missory  notes,  and  other  property  in  the  declaration  mentioned, 
were  not,  nor  was  any  part  thereof,  for  or  on  behalf  of  the  said 
co-partnership,  deposited  in  the  hands  of  the  said  G.  D.  Ghidley,  nor 
intrusted  to  his  custody  or  possession,  nor  did  the  same,  or  any 
part  thereof,  come  to  the  care  or  custody  of  him  the  said  G.  D. 
Ghidley,  as  such  clerk  as  aforesaid,  within  the  true  meaning  of  the 
indenture. 

The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  sittings  in 
London  after  the  last  Term.  The  facts  were  as  follows :  One 
Dayman,  a  customer  of  the  branch  Bank  of  the  National  Provincial 
Bank  of  England,  at  Bideford,  in  the  county  of  Devon,  wrote  to  the 
manager,  requesting  him  to  send  over  some  trustworthy  person  to 
his  residence,  Slowford  Farm,  near  Membury,  about  eleven  miles 
from  Bideford,  on  the  5th  of  May,  1847,  that  being  his  rent-day, 
to  carry  a  sum  of  money  to  the  Bank.  For  three  or  four  years,  the 
Bank  had  been  in  the  habit  of  sending  a  messenger  over  to  Slowford 
Farm  for  this  purpose,  on  each  occasion  charging  Dayman  7».  for 
the  journey.  Ghidley  was  accordingly  sent  on  the  5th  of  May,  on 
horseback,  with  a  canvass  bag  to  contain  the  money.  He  arrived 
^  ]      at  Slowford  Farm  *about  three  o'clock  in  the  afternoon,  dined  there 
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with  Dayman,  and  started  on  his  return,  about  7  o'clock  in  the  Mblville 
evening,  with  a  sum  of  447Z.  Is.,  which  consisted  of  120Z.  in  gold,  doidge. 
61.  in  silver,  and  821/.  Is.  in  bank  notes  and  cheques.  He  placed 
the  bag  containing  the  money  in  the  pocket  of  his  great  coat.  In 
about  an  hour  after  his  departure  from  Slowford  Farm,  he  reap- 
peared there,  stating,  that,  having  got  about  two  miles  and  a  half 
on  his  journey  towards  Bideford,  he  discovered  that  his  coat  had 
given  way  with  the  weight  of  the  bag,  and  that  the  money  was  lost. 
Search  was  immediately  made,  but  without  avail.  The  Bank  paid 
the  amount  to  Dayman,  and  brought  this  action  against  Chidley's 
surety. 

Evidence  having  been  given  as  to  the  custom  of  bankers  with 
regard  to  the  collection  of  their  customers'  moneys,  it  was  con- 
tended, on  the  part  of  the  defendant,  that  the  evidence  did  not 
establish  a  case  of  fraud  or  negligence  on  the  part  of  Ghidley; 
and  that  the  defendant  was  not  liable  in  respect  of  a  loss  accruing, 
even  from  the  negligence  or  misconduct  of  the  clerk,  in  a  matter 
that  was  not  within  the  ordinary  scope  of  his  duty  as  a  banker's  clerk. 

The  jury  found  that  the  transaction  in  question  was  out  of  the 
ordinary  course  of  banking  business,  as  conducted  in  the  west  of 
England;  but  that,  in  London,  it  was  customary  for  bankers  to 
send  about,  in  all  directions,  for  their  customers'  moneys. 

The  case  was  left  to  the  jury,  with  an  intimation  of  opinion  on 
the  part  of  the  learned  Judge,  that,  if  they  thought  Ghidley  had 
been  guilty  of  negligence,  the  plaintiff  was  entitled  to  a  verdict. 
The  jury  found  for  the  plaintiff,  damages  447/.  Is. 

Cockbum  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  that  the  verdict  was  against  the  weight  of 
evidence : 
The  finding  of  the  jury,  upon  the  *question  submitted  to  them,       [  *^54  ] 
shows  that  the  transaction  that  gives  rise  to  this  action,  was  out  of 
the  ordinary  course  of  banking  business,  and  beyond  the  scope  of 
Chidley's  duty  as  a  banker's  clerk ;  and,  consequently,  the  defen- 
dant, who  covenants  only  to  indemnify  the  Bank  against  neglects 
and  defaults  of  Ghidley  as  such  clerk,  is  not  liable  to  make  good 
thia  lo68. 

(WiLDB,  Ch.  J. :  Your  argument  would  apply  equally  to  the  case 
of  payment  of  a  cheque,  or  the  receipt  of  a  sum  of  money,  after 
banking  hours.) 
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Mblyillb    It  certainly  is  not  intended  to  push  the  argament  to  that  extent 

DOIDOE. 

(Wilde,  Ch.  J. :  Nor  to  apply  it  to  the  case  of  sending  the  party 
to  London  or  elsewhere,  on  a  sudden  emergency,  for  funds  for 
banking  purposes,  or  the  like  ?) 

Certainly  not.  It  appears  here  that  Ghidley  was  sent  to  Dayman's 
for  the  money,  at  Dayman's  special  request,  and  for  his  convenience, 
and  that  the  Bank  made  a  charge  for  each  journey.  The  Bank 
clearly  were  not  responsible  to  their  customer  for  the  loss.  The 
payment,  therefore,  was  made  in  their  own  wrong.  The  verdict 
was  altogether  inconsistent  with  the  evidence.  Fraud  was  not 
imputed  to  Chidley ;  and  culpable  negligence  was  not  proved. 

Wilde,  Ch.  J. : 

I  am  of  opinion  that  there  is  no  ground  for  a  rule  in  this  case. 
It  is  said  that  the  receipt  of  the  money  by  Chidley  was  not  a  receipt 
by  him  in  the  course  of  his  employ,  as  clerk  to  the  bankers,  but 
that  he  was  rather  to  be  considered  as  acting  on  the  occasion  in 
question  as  the  agent  or  servant  of  Dayman,  the  customer.  That, 
as  it  strikes  me,  is  not  a  correct  view  of  the  case.  The  tBcis  are 
these :  Dayman,  a  customer  of  the  Bank,  residing  at  a  place  distant 
about  eleven  miles  from  Bideford,  applies  to  the  Bank  for  some 
extra  accommodation,  requesting  them  to  send  a  trustworthy  person 
to  receive  from  him  a  large  sum  of  money  to  be  deposited  with  the 
Bank.  Accordingly,  a  clerk  is  sent  over  for  the  purpose,  and  the 
[  ^455  ]  money  is  ^handed  to  him.  Under  these  circumstances,  it  is 
precisely  the  same  as  if  one  of  the  partners,  or  the  manager  himself, 
had  gone  to  fetch  the  money.  When  the  money  was  so  received  by 
Chidley,  it  clearly  came  to  his  hands  in  the  course  of  his  employ- 
ment as  clerk.  It  is  true,  the  jury  have  found  that  the  transaction 
was  out  of  the  ordinary  course  of  banking  business,  as  conducted 
in  the  west  of  England.  But  it  seems  to  me  that  the  receipt  of  this 
money  was  not  the  less  a  receipt  by  Chidley  in  the  course  of 
business,  because  in  that  particular  part  of  the  country  bankers  are 
not  in  the  habit  of  doing  as  was  done  here.  The  main  question  is, 
was  the  money  received  by  the  Bank,  to  be  retained  and  employed 
by  them  as  the  bankers  of  Dayman  ?    Most  certainly  it  was. 

It  is  next  said,  that  the  money  never  in  fact  became  the  money 
of  the  bankers,  but  that  it  remained  Dajrman's  money  until  it 
actually  reached  Bideford.     That  is  pretty  much  the  same  question. 
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If  Chidley  received  it  as  clerk  to  the  Bank,  the  receipt  by  him  was  a     melvillb 
receipt  by  the  Bank.  Doidob. 

I  do  not  think  the  verdict  passed  on  the  ground  of  any  supposi- 
tion of  want  of  integrity  on  the  part  of  Chidley.  There  was  no 
imputation  on  him,  further  than  a  suspicion  that  he  had  been 
guilty  of  an  indiscretion  which  he  did  not  think  fit  to  disclose.  The 
case  was  peculiarly  one  for  the  jury.  They  have  exercised  their 
discretion  upon  it ;  and  it  is  not  pretended  that  any  further  light 
would  be  thrown  upon  the  matter  by  a  further  investigation.  I 
certainly  was  not  dissatisfied  with  the  verdict;  neither  should  I 
have  been  so,  had  it  been  the  other  way :  but  I  see  no  ground  for 
saying  that  the  conclusion  the  jury  came  to,  was  a  wrong  one,  or 
that  the  presumption  that  it  was  so,  is  strong  enough  to  justify  the 
Court  in  granting  a  new  trial. 

Maulb,  J. :  [  456  ] 

It  certainly  is  pretty  strong  evidence  of  negligence,  that  a  man 
has  447^.  in  his  pocket,  and  loses  it. 

The  rest  of  the  Court  concurring, 

Rule  refused. 


KITCHIE  V.  SMITH.  isis. 

(6  C.  B.  462—477;  S.  C.  18  L.  J.  C.  P.  9;  13  Jur.  63.)  ^'''^-  ^' 

An  agreement  entered  into  for  the  purpose  of  enabling  one  of  the  parties         [  ^^2  ] 
to  it  to  contravene  a  statute  passed  for  the  protection  of  public  morals 
cannot  be  enforced  in  a  court  of  law. 

An  agreement,  the  object  of  which  is  to  enable  an  unlicensed  person  to 
sell  excisable  liquors,  contrary  to  the  9  Geo.  lY.  c.  61  (l),  is,  on  this  ground, 
illegal. 

An  agreement  having  for  its  object  the  carrying  on  a  trade  in  contra- 
vention of  the  excise  laws  is  illegal :  per  Maule,  J. 

This  was  an  action  of  assumpsit.  The  declaration  stated,  that, 
on  the  8th  of  January,  1846,  by  a  certain  agreement  in  writing 
then  made  and  entered  into  between  the  plaintiff  of  the  first  part, 
one  Charles  Newman  of  the  second  part,  and  the  defendant  and  one 
Henry  Probatt,  of  the  third  part,  the  plaintiff  agreed  to  let  the  said 
Charles  Newman  carry  on  the  business  of  the  tap  attached  to 
"  Fendall's  Hotel,"  in  Bridge  Street,  Westminster,  as  the  same  room 
was  then  used  as  a  spirit  shop  or  tap  to  "  FendalPs  Hotel "  and  Coffee 

(1)  See  now  s.  3  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94).— 
/.  O.  P. 
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RiTCHiB      House,  together  with  the  cellar  under  the  same  room,  as  the  said 
SiirrH.       cellar  was  then  divided  into  two,  and  one  part  marked  *•  spirit 
cellars,"  and  also  the  use  of  all  the  fittings,  fixtures,  and  implements 
of  trade  in  and  about  the  premises,  and  which  were  mentioned  in  a 
certain  schedule  or  inventory  thereto  annexed,  from  the  8th  of 
January  then  instant,  at  the  weekly  payment  of  iL;  and  the  said 
Charles  Newman  did  thereby,  amongst  other  things,  agree  with  the 
plaintiff  to  carry  on  the  said  business  of  the  said  tap,  and  use  the 
said  cellar,  fixtures,  fittings,  and  effects,  and  to  pay  the  said  weekly 
rent  of  41.  on  the  Saturday  of  each  and  every  week,  free  from  any 
deduction  whatsoever ;  and  also  that  he  the  said  Charles  Newman 
should  and  would  purchase,  take,  and  have  from  Messrs.  Eempson, 
of  the  Mortlake  Brewery,  and  from  no  other  person,  all  the  porter, 
ale,  and  other  malt  liquors  which  the  said  Charles  Newman  might 
sell  or  consume  on  the  said  premises ;  and  that  he  the  said  Charles 
Newman  should  and  would  pay  the  said  Messrs.  Kempson  on  every 
[  *^63  ]      fourteenth  day  for  such  quantity  of  ^liquors  as  should  in  the  mean 
time  have  been  sold  or  consumed,  the  quantity  so  to  be  paid  for  to 
be  ascertained  by  gauging  in  the  usual  way ;  and  the  defendant 
and  the  said  H.  Probatt,  Ac,  did,  in  consideration  of  the  premises, 
and  for  the  benefit  of  the  said  Charles  Newman,  as  his  sureties, 
thereby  agree  with  the  plaintiff,  that,  if  the  said  Charles  Newman 
should  make  default  in  the  due  and  punctual  performance  of  all  and 
every  the  stipulations  and  agreements  in  the  said  agreement  con- 
tained, then  the  defendant  and  the  said  H.  Probatt  would  pay,  on 
request,  to  the  plaintiff  the  sum   of  2001.  as  and   for  liquidated 
damages,  which  said  sum  of  2001.  should  be  recoverable  in  an  action 
in  either  of  her  Majesty's  superior  courts  of  law  :  Mutual  promises  : 
Averment,  that,  although  the  plaintiff  had  always  well  and  truly 
performed  the  said  agreement  on  his  part,  and  although  the  said 
Charles  Newman  then  entered  upon  and  carried  on  the  business  of 
the  said  tap  in  and  upon  the  said  premises,  according  to  the  said 
agreement  in  that  behalf  made,  and  under  and  by  virtue  thereof, 
and  used  the  said  cellar,  fixtures,  fittings,  and  effects  in  the  said 
agreement  mentioned,  in  his  said  trade  and  business  of  a  tapster, 
according  to  the  said  agreement,  for  a  long  space  of  time,  to  wit, 
from  the  day  and  year  last  aforesaid  until  and  upon  a  certain  other 
day,  to  wit,  the  12th  of  September,  1847 ;  and  although  the  said 
Charles  Newman  did  pay  the  said  weekly  sum  of  4Z.  for  a  large  part 
of  the  said  time  he  the  said  Charles  Newman  so  used  the  said 
cellar,  fixtures,  fittings,  and  effects,  and  so  carried  on  his  said  trade 
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and  business  of  a  tapster  in  and  upon  the  said  premises,  to  wit,  on  Ritohib 
the  Saturday  of  each  and  every  week  from  the  said  8th  of  January,  smith. 
1846,  until  a  certain  other  day  to  wit,  the  14th  of  March,  1847 : 
nevertheless  that  the  said  Charles  Newman  did  not  nor  would  pay 
to  the  plaintiff  the  said  weekly  sum  of  41.  for  the  ^residue  of  the  [  ^464  ] 
said  time  he  the  said  Charles  Newman  so  used  the  said  cellar,  &c., 
and  so  carried  on  his  said  trade  and  business  of  a  tapster  in  and  upon 
the  said  premises,  to  wit,  on  the  Saturday  of  each  and  every  week, 
according  to  the  said  agreement,  but  therein  wholly  failed  and 
made  default,  and  there  was  then  due  and  owing  for  and  on 
account  of  the  said  last-mentioned  weekly  sum  of  42.  so  payable  as 
aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  102/.,  which  he 
the  said  Charles  Newman  was  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  requested  by  the  plaintiff  to  pay,  but  he  wholly 
refused  and  neglected  so  to  do,  and  the  said  sum  remained  and  still 
was  wholly  due  and  unpaid,  whereof  the  defendant  afterwards  to 
wit,  on,  &c.,  had  notice:  that  the  said  Charles  Newman  further 
disregarded  his  said  agreement,  in  this,  to  wit,  that,  although  he 
purchased,  took,  and  had,  of  and  from  the  said  Messrs.  Eempson, 
of  the  Mortlake  Brewery,  a  large  quantity  of  porter,  ale,  and  other 
malt  liquors,  to  wit,  &c.  &c.,  yet  he  did  not  nor  would  pay  the  said 
Messrs.  Kempson,  on  the  day  and  at  the  time  in  the  said  agreement 
specified  for  payment,  for  such  quantity  of  liquors  so  purchased, 
taken,  and  had  as  aforesaid,  as  had  been  ascertained,  l)y  ga uging  from 
time  to  time,  to  have  been  sold  or  consumed  on  the  said  premises, 
according  to  the  said  agreement,  but  therein  wholly  failed  and 
made  default,  and  there  remained  due  and  owing  to  the  said  Messrs. 
Kempson,  of  the  Mortlake  Brewery,  for  and  on  account  of  the  said 
quantity  of  the  said  liquors,  so  ascertained  as  aforesaid,  a  large  sum 
of  money,  to  wit,  the  sum  of  81/.  lis,  Sd.,  contrary  to  the  said 
agreement  of  the  said  Charles  Newman  ;  and  although  he  the  said 
Charles  Newman  was  then,  to  wit,  on  the  day  and  year  last  afore- 
said, requested  to  pay  the  said  last-mentioned  sum  of  money  to  the 
said  Messrs.  Kempson,  he  the  said  Charles  Newman  then  wholly 
refused  and  neglected  so  *to  do,  of  all  which  premises  the  defendant  [  *iG5  ] 
had  due  notice:  by  means  of  which  premises  the  defendant  had 
become  liable  to  pay  to  the  plaintiff  the  said  sum  of  200/.  in  the 
said  agreement  mentioned,  when  he  the  defendant  should  be 
thereunto  requested.  Sec, 

The  third  plea  stated,  that  the  said  agreement  was  and  is  as 
follows,  that  is  to  say  (setting  out  the  agreement  in  hcec  verba); 

24—2 
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KiTCHiB  that,  at  the  time  of  the  making  of  the  said  agreement,  the  plaintiff 
Smith.  ^^b  possessed  of  the  said  hotel  called  '^Fendall's  Hotel/' in  the  said 
agreement  mentioned;  that  the  said  agreement  was  made,  executed, 
and  entered  into  hy  the  plaintiff  and  the  defendant  and  the  said 
several  other  parties  thereto,  for  the  express  purpose,  object,  and 
intention  of  enabling  the  said  Charles  Newman  to  enter  into,  and 
take,  and  have  possession  of,  the  said  room,  in  order  to  sell  and 
dispose  of  therein  or  thereon,  for  his  own  use  and  benefit,  by  retail, 
divers  excisable  liquors,  to  wit,  wine,  brandy,  gin,  rum,  ale,  beer, 
cider,  and  divers  other  excisable  liquors,  to  be  drunk  and  consumed 
in  the  said  room  of  the  said  Charles  Newman,  without  his  having 
been  duly  licensed  so  to  do,  contrary  to  the  form  of  the  statutes  iu 
such  case  made  and  provided  ;  that  the  said  Charles  Newman,  after 
the  making  of  the  said  agreement,  did,  under  and  by  virtue  thereof, 
enter  into,  and  upon,  and  take  possession  of,  the  said  room,  to  wit, 
on  the  8th  of  January,  1847,  and  did,  in  pursuance  thereof,  as  well 
on  the  said  last-mentioned  day  as  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  this  suit,  sell  and 
dispose  of  for  money,  and  for  his  own  exclusive  benefit  and  advantage, 
by  retail,  to  divers  persons,  wliose  names  were  to  the  defendant 
unknown,  divers  large  quantities  of  the  said  excisable  Liquors,  to  be 
drunk  and  consumed  in  and  upon  the  room  so  in  the  possession  of 
the  said  Charles  Newman,  without  his,  the  said  Charles  Newman*s 
[  MG6  ]  having  been  so  licensed  as  aforesaid ;  *and  that  the  said  illegal 
purpose  in  that  plea  mentioned  was,  and  is,  the  consideration  for 
the  said  promise  by  the  defendant  alleged  in  the  declaration. 
Verification. 

To  this  plea  the  plaintiff  replied  de  injuria. 

The  cause  was  tried  before  V.  Williams,  J.,  at  the  sittings  at 
Westminster  after  the  last  Term.  It  appeared  from  the  agreement, 
which  was  put  in,  that  the  plaintiff  had  let  to  Newman,  at  the 
weekly  rent  of  4{.,  a  room  and  cellar  which  formed  part  of  an  hotel 
in  Bridge  Street,  Westminster,  known  as  "Fendall's  Hotel,"  for  the 
purpose  of  enabling  Newman  to  retail  therein  beer  and  other 
excisable  liquors ;  that  Newman  had  no  licence,  but  carried  on 
his  business  under  the  supposed  protection  of  the  licence  granted 
to  the  plaintiff  for  the  hotel  generally;  that  the  plaintiff's  name 
was  over  the  door ;  and  that  all  permits  for  wines  and  spirits 
supplied  to  Newman,  were  made  out  in  the  plaintiff's  name. 

On  the  part  of  the  defendant,  it  was  objected  that  the  plaintiff 
was  not  entitled  to   maintain  an  action   upon   this  agreement, 
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inasmnch  as  its  object  was,  to  enable  Newman  to  carry  on  business     Ritohib 
as  a  victualler  in  contravention  of  the  statute  9  Geo.  lY.  c.  61.  smith. 

Under  the  direction  of  the  learned  Judge,  a  verdict  was  found  for 
the  plaintiff  on  the  first  and  second  issues,  and  for  the  defendant 
on  the  third,  with  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
on  the  third  issue  also,  with  188Z.  lis.  Sd.  damages. 

BovUl  now  moved  for  a  rule  iiisi  to  enter  the  verdict  pursuant  to 
the  leave  reserved,  or  for  a  new  trial  on  the  ground  of  misdirect 
tion,  or  for  judgment  non  obstante  veredicto  on  the  third  plea : 

The  objection  is  founded  upon  the  18th  section  of  the9  Geo.  IV.  c.  61, 
which  enacts  *^  that  every  person  who  shall  sell,  barter,  exchange, 
or,  for  valuable  consideration,  otherwise  dispose  of,  any  ♦excisable  f  **^^  1 
liquor,  to  be  drunk  or  consumed  in  his  house  or  premises,  or  shall 
permit  or  suffer  any  excisable  liquor  to  be  sold,  bartered,  exchanged, 
or  otherwise  disposed  of  for  valuable  consideration,  by  retail,  to  be 
drunk  or  consumed  in  his  house  or  premises,  without  being  duly 
licensed  so  to  do,  and  that  every  person,  being  duly  licensed,  who 
shall  sell,  barter,  exchange,  or  for  valuable  consideration  otherwise 
dispose  of,  or  shall  permit  or  suffer  to  be  sold,  bartered,  exchanged, 
or  otherwise  disposed  of  for  valuable  consideration,  any  excisable 
liquor  by  retail,  to  be  drunk  or  consumed  in  his  house  or  premises, 
not  being  the  house  or  premises  specified  in  such  licence,  shall 
respectively,  for  every  such  offence,  on  conviction  before  one  justice, 
forfeit  and  pay  any  sum  not  exceeding  20Z.  nor  less  than  51.,  together 
with  the  costs  of  the  conviction."  There  is  a  material  distinction 
between  an  act  that  is  directly  prohibited  by  a  statute,  and  one  the 
doing  of  which  merely  subjects  the  party  to  a  penalty.  The  25th 
and  26th  sections  of  the  Excise  Licence  Act,  6  Geo.  IV.  c.  81,  which 
subject  to  penalties  any  manufacturer  of,  or  dealer  in,  or  seller  of, 
tobacco,  who  shall  not  have  his  name  painted  on  his  entered 
premises  in  manner  therein  mentioned,  or  who  shall  manufacture, 
deal  in,  retail,  or  sell  tobacco,  without  taking  out  the  licence  required 
for  that  purpose,  were  held  in  Smith  v.  Mawhood{\),  not  to  avoid 
a  contract  of  sale  of  tobacco,  made  by  a  manufacturer  or  dealer 
who  has  not  complied  with  the  requisites  of  these  sections ;  their 
effect  being  merely  to  impose  a  penalty  on  the  offending  party,  for 
the  benefit  of  the  revenue.     *     *     * 

(Maule,  J. :  Does  not  this  Act  in  tenns  require  vendors  of  excisable       [  ^^^  J 
hquors  to  be  licensed  ?) 

(1)  69  R.  E.  724  (14  M.  &  W.  452). 
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BrrciiiB      Only  by  the  imposition  of  a  penalty. 

r. 

Smith.  (Maulb,  J. :  Was  not  this  an  agreement  to  do  something  that  is 

in  contravention  of  the  law  ?  It  was  intended  that  the  one  licence 
should  carry  double.) 

[  ^469  ]       Can  it  be  said  that  this  was  an  agreement  to  do  an  illegal  *thing  ? 

(WiLDB.  Ch.  J. :  Can  it  be  said  that  the  doing  the  illegal  act, 
was  not  a  necessary  consequence  of  what  the  parties  did  agree 
to  do?) 

By  the  5  &  6  Will.  IV.  c.  19,  s.  2,  masters  of  vessels  belonging  to 
British  subjects  are  prohibited  from  carrying  to  sea,  on  any  voyage, 
any  seaman,  without  first  signing  the  ship's  articles;  and,  in 
Redmond  v.  Smith  {i),  this  Court  held  that  a  contract  of  insurance 
upon  a  voyage  made  in  breach  of  these  regulations,  was  not 
therefore  void.     ♦     *     * 

[  no  ]  (V.  Williams,  J. :  The  third  plea  here  is  not  founded  upon  that 

class  of  cases,  but  rather  upon  those  in  which  it  has  been  held  that 
an  action  shall  not  be  maintained  in  respect  of  lodgings  let,  or  goods 
sold,  for  the  purpose  of  enabling  the  defendant  to  lead  a  life  of 
prostitution. 

WiLDB,  Ch.  J. :  In  Armstrong  v.  Leivis  (2),  A.  and  B.  carried  on 
the  business  of  a  pawnbroker  in  partnership  under  a  deed :  the 
business  was  conducted  solely  by  A.,  and  his  name  alone  appeared 
over  the  shop  door,  and  upon  the  printed  tickets  and  duplicates 
used  by  persons  in  that  trade,  and  the  licence  contained  the  name 
of  A.  only  :  upon  a  bill  of  exceptions,  the  court  of  error  intimated 
an  opinion,  that,  although  the  parties  might,  by  this  contract,  have 
rendered  themselves  liable  to  penalties  imposed  by  the  statute 
89  &  40  Geo.  III.  c.  99,  yet  that,  there  being  no  actual  agreement 
for  an  infraction  of  the  law,  the  contract  was  not  void.  But  here 
the  question  is,  whether  the  entire  agreement  is  not  based  upon  an 
illegality.) 

There  is  nothing  illegal  in  the  agreement.  The  tenant  may,  it  is 
true,  subject  himself  to  penalties  if  he  sells  excisable  liquors,  having 
no  licence;  but  that  is  all.     The  doctrine  upon  which  this  case 

(1)  66  R.  B.  734  (7  Man.  &  G.  457).  (2)  41  B.  B.  10  (2  Cr.  &  M.  274 ;  4 

Moo.  &  So.  1). 
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tarns,  was  again  discassed  in  a  very  recent  oase  :  Cundell  v.  Bitchib 
*Daw8on{i).  *  *  Gould  not  Newman  maintain  an  action  for  smith. 
the  price  of  beer  sold  by  him  ?  [  ^^71  ] 

(Wilde,  Ch.  J. :  The  plaintiff,  in  effect,  contracts  for  a  share  of 
the  •profits  of  carrying  on  an  illegal  trade;  for,  the  using  any  place      [  ^^72  ] 
for  the  sale  of  excisable  liquors  without  a  licence,  is  prohibited,  if 
not  in  express  terms,  at  least  by  necessary  implication.) 

Smith  V.  Mawhood  has  decided  that  it  is  not  illegal  to  sell  excisable 
articles  without  a  licence. 

(Maule,  J. :  That  is,  that  it  is  not  illegal  to  the  extent  of  making 
the  contract  void.) 

If  the  sale  be  lawful,  how  can  the  contract  be  void  ? 

(Maule,  J. :  The  decision  in  Smith  v.  Mawhood  must  be  taken 
with  reference  to  the  particular  facts.  The  question  there  was, 
between  the  buyer  and  the  seller,  one  of  whom  was  wholly  innocent 
of  any  illegal  act.  Would  that  case  afford  an  answer  to  an  infor- 
mation against  Newman  for  selling  excisable  liquors  without  a 
licence  ?) 

Possibly  not. 

(Wilde,  Ch.  J. :  Here,  both  the  plaintiff  and  the  defendant  are 
parties  to  the  illegal  act.) 

To  hold  this  agreement  to  be  illegal,  will  be  to  overrule  Smith  v. 
Mawhood. 

(Maule,  J. :  The  statute  itself  calls  it  an  offence,) 

The  third  plea  alleges  that  the  agreement  was  made  and  entered 
into  for  the  purpose,  object,  and  intent  of  enabling  Newman  to  enter 
and  have  possession  of  the  room,  in  order  to  sell  therein  excisable 
liquors  without  a  licence,  which  is  a  very  different  thing  from 
indaeing  a  man  to  contract  that  he  shall  do  an  illegal  act.  It  was 
quite  optional  with  Newman  to  commit,  or  to  abstain  from  com- 
mitting, a  breach  of  the  law.  In  Hodgson  v.  Temple  (2),  it  was  held 
that  a  person  who  sells  goods  knowing  that  the  purchaser  intends 
to  apply  them  in  an  illegal  trade,  is  nevertheless  entitled  to  recover 

(I)  62  B.  B.  721  (4  C.  B.  370).  (2)  14  E.  E.  73S  (6  TaunL  181). 
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Ritchie      the  price,  if  he  yields  no  other  aid  to  the  illegal  transaction  than 
Smith.       selling  the  goods,  and  obtaining  permits  for  their  delivery  to  the 
agent  of  the  purchaser.     ♦     *     * 

L  *73  ]       Wilde,  Ch.  J. : 

It  seems  to  me  that  there  is  no  ground  for  a  rule  in  this  case. 
The  first  part  of  the  motion  is  for  a  new  trial,  on  the  ground  that 
the  evidence  did  not  warrant  a  verdict  for  the  defendant  on  the 
issue  joined  upon  the  third  plea,  which  alleges  that  the  agreement 
declared  upon  was  made,  executed,  and  entered  into  by  the  plaintiff 
and  the  defendant,  and  the  several  other  parties  thereto,  for  the 
express  purpose,  object,  and  intention  of  enabling  Newman  to  enter 
into  and  take  and  have  possession  of  the  premises  thereby  demised, 
in  order  to  sell  and  dispose  of  therein  and  thereon,  for  his  own  use 
[  •474  ]  and  benefit,  by  retail,  divers  excisable  liquors,  *to  be  drunk  and 
consumed  on  the  premises,  without  Newman's  having  been  duly 
licensed  so  to  do,  contrary  to  the  statutes.  The  evidence  offered  in 
support  of  that  plea,  was,  first,  the  agreement  itself,  by  which  it 
appeared  that  the  plaintiff  let  to  Newman  a  portion  of  the  premises 
occupied  by  himself  with  the  hotel  called  **  Fendall's  Hotel,"  which 
was  used  as  a  tap,  for  the  retailing  of  beer  and  other  excisable 
liquors,  the  whole  being  comprised  in  one  licence,  and  the  plaintiff 's 
name  still  remaining  over  the  door  ;  for  which,  and  a  cellar  under 
it,  the  tenant,  Newman,  was  to  pay  a  weekly  rent  of  4/.  It  appeared 
that  no  new  licence  was  obtained  by  Newman  after  he  entered  into 
possession  ;  but  that  the  trade  was  continued  as  before,  under  the 
original  licence,  and  that  wines  and  spirits  were  sent  in  with 
permits  made  out  in  the  plaintiff's  name.  This  action  is  brought  to 
recover  rent  accruing  under  that  agreement.  The  question  is, 
whether,  taking  the  contract  and  the  evidence,  there  was  not  enough 
to  warrant  the  jury  in  finding  that  the  plea  was  proved.  It  seems 
to  me  that  the  jury  could  not  possibly  have  come  to  any  other 
/conclusioQ  than  that  to  which  they  did  come,  and  that  the  first 
part  of  the  motion  therefore  fails. 

The  second  part  of  the  motion  is  for  judgment  non  obsUmU 
veredicto  on  the  third  issue,  on  the  ground  that  the  plea  does  not 
disclose  any  matter  which  renders  the  contract  illegal.  Now,  the 
contract  relates  to  the  sale  of  wines,  beer,  and  spirituous  liquors ; 
and  it  is  well  known,  that,  to  legalise  the  sale  of  these  articles,  two 
licences  are  necessary,  one  from  the  excise,  the  other  from  the 
magistrates  in  Sessions.     The  licence  granted  by  the  magistrates, 
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has  no  reference  whatever  to  revenue  purposes ;  it  is  required  Ritchie 
solely  for  the  protection  and  preservation  of  the  public  morals,  and  smIth. 
the  prevention  of  crimes  and  offences  which  are  subversive  of  good 
order  and  the  public  safety ;  and  the  magistrates  *are  careful,  [  ♦476  ] 
before  granting  such  licence,  to  ascertain  that  the  convenience  of  the 
neighbourhood  calls  for  it,  and  that  the  party  seeking  it,  is  of  good 
character,  and  possesses  the  necessary  qualifications  for  a  licensed 
victualler.  The  plea  expressly  states,  that  the  contract  was  entered 
into  for  the  purpose  of  enabling  Newman  to  evade  that  law :  and 
the  reward  the  plaintiff  thereby  stipulates  to  receive  for  the  occu- 
pation of  the  premises  by  Newman,  is  compounded  of  a  compensation 
for  the  use  of  the  premises,  and  a  compensation  for  facilitating  him 
in  80  illegally  carrying  on  the  business.  It  is  said,  that,  though 
the  agreement  was  entered  into  for  the  purpose  of  enabling  Newman 
to  do  this,  it  did  not  of  necessity  follow  that  he  would  be  guilty  of 
any  infraction  of  the  law.  But  I  think  it  is  impossible  to  look  at 
this  agreement  without  seeing  that  the  parties  contemplated  the 
doing  of  an  illegal  thing,  in  the  infraction  of  a  law  enacted,  not 
simply  for  revenue  purposes,  but  for  the  safety  and  protection  of 
the  public  morals.  This  decision  will  not  conflict  with  any  of  the 
authorities.  Smith  v.  Mawhood,  upon  which  so  much  reliance  was 
placed,  is  no  doubt  very  good  law.  But  it  is  wholly  inapplicable 
to  tbe  present  case ;  for,  this  plea  discloses  matter  clearly  showing 
that  tbe  plaintiff  can  have  no  locus  standi  in  a  court  of  law,  to 
enforce  an  agreement  entered  into  for  the  purpose  of  enabling  a 
party  to  infringe  a  law  made  for  the  protection  of  public  morals. 
I  cannot  conceive  a  party  to  be  more  conducive  to  the  commission 
of  an  offence,  than  by  furnishing  the  place  in  which  it  is  to  be 
committed.  I  think  the  case  falls  aptly  within  the  principle  of 
AppUton  V.  Campbell  (i),  where  Abbott,  Ch.  J.,  said :  **  If  a  person 
lets  a  lodging  to  a  woman,  to  enable  her  to  consort  with  the  other 
sex,  and  for  the  purposes  of  prostitution,  he  cannot  *recover  for  [  •ire  ] 
the  lodging  so  supplied.  But,  if  the  defendant  had  her  lodgings 
there,  and  received  her  visitors  elsewhere,  the  plaintiff  may  recover, 
although  she  may  be  a  woman  of  the  town,  because  persons  of  that 
description  must  have  a  place  to  lay  their  heads  ;  but,  if  this  place 
was  used  (2)  for  immoral  purposes,  the  plaintiff  cannot  recover." 
Here,  the  plaintiff  not  only  furnishes  the  place  where  the  business 
is  to  be  illegally  carried  on,  but  he  actually  allows  it  to  be  conducted 

"1)2  Cor.  &  P.  347.  to  the  defendant  for  the  purpose  of  its 

C^}  I.e.  If  it  was  let  by  the  plaintiff      being  so  used. 
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Ritchie      under  colour  of  the  licence  granted  to  himself.     For  these  reasons, 
Smith.       ^  think  there  is  no  ground  for  entering  judgment  for  the  plaintiff 
on  the  third  issue  non  obstante  veredicto ;  and  I  come  to  this  con- 
clusion with  the  less  reluctance,  seeing  that  the  point,  if  there  be 
any  thing  in  it,  is  upon  the  record. 

GOLTMAN,  J. : 

I  entirely  concur  in  what  has  fallen  from  the  Lord  Chief 
Justice.  The  Act  of  Parliament  which  it  was  sought  by  this  agree- 
ment to  contravene,  was  not  passed  for  mere  revenue  purposes ;  its 
main  object  was  the  protection  of  public  morals  and  the  suppression 
of  crime.  Any  thing  done  in  contravention  of  such  a  provision, 
must  necessarily  be  a  thing  prohibited.  With  respect  to  the  plea, 
if  the  act  contemplated  by  the  agreement  is  an  illegal  act,  Armsttvwj 
V.  Lewis,  so  far  as  the  intimation  of  the  opinion  of  the  Court  goes, 
is  in  point  to  show,  that  an  agreement  entered  into  for  the  purpose 
of  enabling  a  party  to  do  such  illegal  act,  is  incapable  of  being 
enforced. 

Maule,  J. : 

The  object  of  this  agreement  was,  to  enable  one  of  the  parties  to 
evade  a  law  made  for  the  protection  of  the  public  morals  and  for 
[  *477  ]  purposes  of  ^police.  Although,  in  terms,  the  agreement  is  enabling 
only,  and  the  act  contemplated  to  be  done  is  not,  expressly  and  in 
terms,  prohibited  by  the  statute,  I  think  there  can  be  no  doubt 
that  it  was  an  illegal  act,  and  that  the  agreement  is  void.  It  is 
said  that  there  is  no  authority  that  goes  precisely  that  length. 
But  it  appears  to  me  that  the  cases  as  to  matters  contrary  to  public 
policy,  do  directly  apply.  If  two  parties  enter  into  an  agree- 
ment, whereby  it  is  stipulated  that  one  of  them  shall  be  enabled  to 
commit  an  act  that  is  contrary  to  public  policy,  and  contrary  to  the 
provisions  of  an  Act  of  Parliament,  though  not  expressly  prohibited 
thereby,  except  by  the  imposition  of  a  penalty,  I  apprehend  the 
agreement  is  clearly  illegal  and  void.  But  I  do  not  think  it 
necessary  to  enter  into  that  question  here ;  for,  I  am  clearly  of 
opinion  that  an  agreement  having  for  its  object  the  contravention 
of  the  excise  laws,  is  illegal. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.     This  is  an  agreement  by  which  the 
plaintiff  co-operated  with  other  persons,  for  the  avowed  purpose  of 
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oontraTening  and  evading  the  provisions  of  an  Act  having  principally     Bitchib 
for  its  object  the  protection  and  advancement  of  public  safety  and       smith. 
morals.     I  think  there  cannot  be  a  doubt  but  that  such  a  contract 
is  incapable  of  being  sustained  in  a  court  of  law. 

Rule  refused. 

HOWDEN  V.  STANDI8H.  Jf^^- 

Feb.  11. 
(6  C.  B.  504—522  ;  S.  C.  18  L.  J.  C.  P.  33;  12  Jur.  1052 ;  6  Dowl.  &  L.  312.)         ^'ov.  11. 

It  is  the  duty  of  the  sheriif,  when  charged  with  the  execution  of  a  writ         r  504  ] 
of  cajyias,  under  the  Judgments  Act,  1838  (1  &  2  Vict.  c.  1 10),  s.  3  (1),  to 
take  with  him  such  a  force  as  will  enable  him  to  overcome  any  resistance 
which  he  could  reasonably  anticipate. 

In  case  against  the  sheriff,  the  declaration  set  out  a  writ  of  capias^  issued 
by  the  order  of  a  Judge  under  the  Judgments  Act,  1838,  s.  3,  against  one  K.; 
and  alleged  that  K.  was  within  the  bailiwick,  and  that  the  defendant  could 
and  might  and  ought  to  have  arrested  him,  but  did  not,  although  often 
requested,  take  him  or  cause  him  to  be  taken,  and  afterwards  falsely 
returned,  that  he  was  not  found  within  his  bailiwick.  The  defendant 
pleaded,  amongst  other  pleas.  Not  guilty,  and  that  he  could  not  nor  might 
have  arrested  K.  :  Held,  that  it  was  not  competent  to  the  defendant,  under 
either  of  these  pleas,  to  adduce  evidence  of  directions  given  by  the  plaintiff 
to  the  officer  not  to  arrest  K.,  at  a  time  when  he  might  have  taken  him; 
such  evidence  consisting  of  affirmative  matter  in  excuse  of  the  breach  of 
duty  complained  of,  and  therefore  not  being  admissible  under  Not  guilty ; 
and  the  effect  of  the  other  plea  being  merely  to  deny  that  K.  was  in  the 
sberiff 's  bailiwick  under  such  circumstances  that  there  was  an  opportunity 
to  arrest  him. 

The  allegation  in  the  declaration,  that  the  sheriff  was  often  requested  to 
arrest  K.,  is  superfluous  and  immaterial. 

This  was  an  action  upon  the  case  against  the  Sheriff  of  the  county 
palatine  of  Lancaster,  for  not  arresting  one  Ludwig  Keller,  upon  a 
writ  of  capias. 

The  declaration  stated  that  Keller  was  indebted  to  the  plaintiff 

in  a  large  sum  of  money,  to  wit,  200Z. ;  that  thereupon  the  plaintiff 

sued  out  of  the  Court  of  Common  Pleas  at  Westminster  a  writ  of 

Bommons  against  Keller,  in  an  action  of  debt ;  that,  Keller  being 

Biill  indebted  as  aforesaid,  the  plaintiff  afterwards,  to  wit,  on  the 

4th  of  July,  1846,  according  to  the  form  of  the  statute  (2),  and 

under  and  by  virtue  of  a  special  order  of  the  Hon.  Sir  C.  Crbsswell, 

Knight,  one  of  the  Judges  of  the  Court  of  Common  Pleas,  caused  a 

capias  to  be  issued  out  of  the  said  Court  of  Common  Pleas  against 

Keller,  directed  to  the  Chancellor  of  the  county  *palatine  of  Lan-       [  •sos  ] 

easter,  or  his  deputy  there,  and  bearing  date  on  the  day  and  year 

(I)  Bepealed  by  32  &  33  Vict.  c.  83,      Act,  1887  (50  &  61  Vict.  c.  do),  s.  8  (2). 
8.  20.     See  now  the  Debtors  Act,  1869      -^.  G.  P. 
(32  &  33  Vict.  c.  62),  and  the  Bheriffs  (2)  1  &  2  Vict  c.  110,  s.  3. 
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HowDBN  last  aforesaid,  by  which  said  writ  the  Queen  commanded,  that,  by 
Standish.  ^^^  Majesty's  writ  under  the  seal  of  the  said  county  palatine, 
to  be  duly  made  and  directed  to  the  sheriff  of  the  said  county 
palatine,  the  said  Chancellor,  or  his  deputy,  should  command  the 
said  sheriff  that  he  should  not  omit,  &c.,  but  that  he  should  enter, 
&c.,  and  take  the  said  Ludwig  Keller,  if  he  should  be  found  in  his, 
the  said  sheriff's  bailiwick,  and  him  should  safely  keep  until  he 
should  have  given  the  said  sheriff  bail,  or  made  deposit  with  him 
according  to  law,  in  an  action  of  debt  at  the  suit  of  the  plaintiff,  or 
until  the  said  Ludwig  Keller  should,  by  other  lawful  means,  be 
discharged  from  the  said  sheriff's  custody.  The  declaration,  after 
setting  out  the  writ,  with  the  notice  at  the  foot,  and  the  memoranda 
indorsed  thereon,  proceeded  to  allege  that  the  said  writ  was  after- 
wards delivered  to  the  Bt.  Hon.  John,  Lord  Campbell,  who  then 
was,  and  thenceforward  had  been,  and  still  continued.  Chancellor 
of  the  county  palatine  of  Lancaster,  in  due  form  of  law  to  be 
executed ;  that,  thereupon,  afterwards,  to  wit,  on  the  6th  of  July, 
1846,  by  her  Majesty's  writ,  under  the  seal  of  the  said  county 
palatine,  then  made  and  issued,  and  bearing  date,  &c.,  and  directed 
to  the  sheriff  of  the  said  county  palatine,  the  said  Chancellor  com- 
manded the  said  sheriff,  as  in  and  by  the  said  writ  of  capias 
thereinbefore  first  mentioned,  was  commanded :  Averment,  that  the 
said  writ  was  indorsed  in  the  same  way  as  the  before-mentioned 
writ,  and,  within  one  calendar  month  of  the  date  of  the  first-men- 
tioned writ  was  delivered  to  the  defendant,  who  then  and  from 
thenceforth  continually,  &c.,  was  sheriff  of  the  said  county  palatine, 
to  be  executed ;  that  Keller,  at  the  time  of  the  delivery  of  the  said 
last-mentioned  writ  to  the  now  defendant,  so  being  such  sheriff  as 
aforesaid,  and  from  thence  for  a  long  space  of  time,  expiring 
[  *o06  ]  '''within  one  calendar  month  from  the  date  of  the  said  first-mentioned 
writ,  to  wit,  for  twenty-one  days  then  next  following,  was  within 
the  said  sheriff's  bailiwick,  and  the  now  defendant,  as  such  sheriff, 
at  any  time  during  that  period  could,  and  might,  and  ought  to  have 
taken  and  arrested  the  said  Ludwig  Keller,  by  virtue  of  the  last- 
mentioned  writ,  at  the  suit  of  the  plaintiff,  if  he  the  now  defendant, 
so  being  such  sheriff  as  aforesaid,  would  have  so  done,  whereof  the 
defendant  during  all  that  time  had  notice  :  Breach,  that  the  defen- 
dant, not  regarding  the  duty  of  his  said  office,  but  contriving,  &c., 
to  injure  the  plaintiff,  and  to  delay  and  hinder  him  in  and  from 
the  recovery  of  the  said  debt,  did  not,  nor  would,  at  any  time  while 
the  same  writ  was  in  full  force,  although  often  requested  so  to  do, 
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Uke,  or  cause  to  be  taken,  the  said  Ludwig  Keller,  as  by  the  said  Howdbn 
last-mentioned  writ  he  was  commanded,  bat  therein  wholly  failed  standish. 
and  made  default ;  and  that  the  defendant,  so  being  such  sherifif  as 
aforesaid,  and  further  contriving,  &c.,  afterwards,  to  wit,  on  the 
13ih  of  August,  1846,  falsely  and  deceitfully  returned,  upon  the 
said  last-mentioned  writ,  to  the  said  Chancellor,  that  Keller  was 
not  to  be  found  in  his  bailiwick ;  and  that  Keller  did  not  cause 
special  bail  to  be  put  in  for  him  in  the  Court  of  Common  Pleas, 
according  to  the  exigency  of  the  first-mentioned  capias,  or  otherwise 
observe  the  requisition  of  the  same,  but  therein  made  default, 
whereby  the  plaintiff  was  greatly  injured,  and  delayed  in  the  recovery 
of  his  debt,  &c.  &c. 

The  defendant  pleaded,  first,  Not  guilty,  secondly,  that  Keller  was 
not  indebted  to  the  plaintiff,  thirdly,  that  Keller  was  not  within  the 
bailiwick  of  the  defendant  as  such  sheriff  as  aforesaid,  fourthly, 
that  the  defendant,  as  such  sheriff  as  aforesaid,  could  not  nor  might 
have  taken  or  arrested  Keller  by  virtue  of  the  said  writ  in  the 
declaration  mentioned,  at  the  suit  of  *the  plaintiff,  fifthly,  that  the  [  *607  ] 
defendant  had  not  notice  that  he,  the  defendant,  as  such  sheriff, 
could  or  might  have  taken  or  arrested  Keller,  by  virtue  of  the  said 
writ  in  the  declaration  mentioned,  at  the  suit  of  the  plaintiff.  Issue 
thereon. 

The  cause  was  tried  before  Bolfe,  B.,  at  the  Spring  Assizes  at 
Liverpool,  in  1847.  The  facts  tliat  appeared  in  evidence  were  as 
follows :  Ludwig  Keller  and  his  wife  were  in  the  habit  of  exhibiting 
themselves  in  a  species  of  public  entertainment  called  po«68 
plastiques,  at  theatres  and  elsewhere.  Being  advertised  to  appear 
on  the  evening  of  Wednesday,  the  8th  of  July,  1846,  at  the  Zoological 
Gardens,  at  Liverpool,  the  plaintiff,  who  had  issued  a  writ  of  capias 
against  him,  pursuant  to  a  Judge's  order  under  the  statute  1  &  2 
Vict.  c.  110,  s.  3,  caused  a  warrant  for  his  arrest  to  be  delivered  to 
one  Lawton,  an  officer  of  the  Sheriff  of  Lancashire ;  and  on  the 
evening  in  question,  proceeded  with  the  officer  and  his  assistants 
to  the  place  of  exhibition,  for  the  purpose  of  pointing  out  Keller  to 
them.  Accordingly,  after  the  exhibition  was  over,  the  plaintiff 
pointed  out  to  the  officer  a  person  who  was  seen  to  leave  the  gardens 
with  Keller's  wife,  as  the  person  they  were  in  search  of,  and  the 
officer  apprehended  him,  but  afterwards  discovered  that  he  was  a 
stranger. 

On  Friday,  the  10th  of  July,  the  plaintiff  and  the  officers  again 
attended  at  the  gardens,  and  saw  Keller  upon  the  stage  or  platform.  * 
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HowDBM  On  this  occasion  there  were  present  about  three  thousand  pereons, 
Stakdish      *^^  *^®  officer  allowed  Keller  to  depart  without  arresting  him. 

For  the  plaintiff,  it  was  insisted  that  it  was  the  duty  of  the  officer 
to  go  upon  the  stage  for  the  purpose  of  executing  the  writ,  and  that 
he  was  bound  to  be  provided  with  a  sufficient  amount  of  force  to 
overcome  any  resistance  that  might  be  ofifered:  and  a  witness 
[  ^608  ]  was  called  who  stated  that  he  thought  there  would  have  *been 
no  difficulty  in  making  the  caption,  had  the  officer  chosen  to 
do  so. 

On  the  part  of  the  defendant,  however,  it  was  proved,  by  the 
proprietor  of'  the  gardens,  and  by  an  inspector  of  police  who  was 
present  at  the  exhibition,  that  any  attempt  to  arrest  Keller  on  that 
occasion  would  have  caused  a  riot ;  that,  in  anticipation  of  such  an 
attempt,  a  large  body  of  men  had  been  placed  in  front  of  the  stage, 
for  the  purpose  of  preventing  it ;  and  that  there  was  a  trap-door 
prepared  for  Keller's  exit,  in  case  of  need.  It  was  further  proved 
that  the  plaintiff  himself  had  recommended  the  officer  not  to  attempt 
to  arrest  Keller  until  he  had  left  the  stage.  And  it  was  insisted, 
that,  whatever  might  be  the  sheriff's  duty  with  regard  to  the  execu- 
tion of  final  process,  he  was  bound  only,  in  the  case  of  mesne 
process,  to  exercise  reasonable  diligence,  and  was  not  bound  to  go 
prepared  with  an  overwhelming  force :  and  the  cases  of  May  v. 
Proby  (i)  and  Crampton  v.  Ward  (2)  were  relied  on. 

The  learned  Judge  told  the  jury  that  the  sheriff  was  bound  to  be 
provided  with  a  force  sufficient  to  overcome  any  degree  of  resistance 
that  might  be  offered  to  the  execution  of  the  process ;  and,  that,  if 
necessary,  it  was  his  duty  to  call  upon  the  posse  comitatits  to  assist 
him  in  the  theatre. 

Tlie  jury  returned  a  verdict  for  the  plaintiff,  damages  105/. 

S.  Martin,  in  Easter  Term,  1847,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection.  In  addition  to  what  appears 
above,  he  stated,  that,  upon  its  being  urged  for  the  defendant,  that 
the  plaintiff  was  not  entitled  to  complain  of  the  non-arrest  of  Keller 
[  *509  ]  upon  *the  second  occasion,  inasmuch  as  the  forbearance  to  make 
the  caption  at  that  time  had  been  expressly  sanctioned  by  himself, 
it  was  answered,  on  the  part  of  the  plaintiff,  that,  in  the  absence  of 
a  plea  of  leave  and  licence,  the  defendant  was  not  at  liberty  to  rely 
on  that ;  and  that  the  learned  Baron  so  ruled. 

(1)  Cro.  Jac.  419;  3  Bulstr.  198;  I  (2)  1  Stra.  429. 

Boll.  Bep.  388. 
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Knowles  and  «/.  Henderson  showed  cause  :  Howdbn 

The  ruling  of  the  learned  Judge  was  in  strict  conformity  with  Standish. 
law ;  and  the  verdict  was  justified  by  the  evidence.  In  Beckford  v.  ^«*^i. 
Montague  (i),  it  was  held,  that,  if  a  defendant  against  whom  a  ca. 
sa.  issues,  is  visible,  and  in  the  usual  course  of  his  business,  and 
the  sheriff  neglects  to  arrest  him,  or  returns  non  est  inventus,  an 
action  lies  for  the  negligence  or  for  a  false  return.  *  *  It  was 
clearly  the  sheriff's  duty  to  arm  himself  with  sufficient  force  to 
resist  any  degree  of  opposition  he  had  reason  to  apprehend.  The 
authorities  on  this  subject  are  collected  in  a  note  to  the  case  of 
Mildmay  v.  Smith  (2),  where  it  is  said — "  Rescous  of  the  body  of  the 
defendant,  is  not  a  good  return  upon  a  judicial  process,  as  upon  a 
capias  ad  satisfaciendum,  or  a  capias  utlagatum ;  for,  the  sheriff  may 
*take  \ii^  posse  comitatus  (3).  But,  if  a  rescous  is  made  on  mesne  [  *5io  ] 
process,  the  sheriff  may  well  return  that  the  defendant  was  arrested, 
et  seipsum  rescussit,  et  non  est  inventus  (4).  (But  this  must  be  under- 
stood to  be  vi  et  aiTnis  (5) ;  or  quod  ipse  et  alii,  &c.,  rescusserunt, 
&C.  (6) ;  for,  in  executing  mesne  process,  the  sheriff  is  not  bound 
to  take  the  posse  comitatus  (7),  though  he  may  if  he  please  "  (8). 
So,  in  Com.  Dig.  Betorn  (D.  6),  it  is  said  that  resistance  is  not  a 
good  return  by  the  sheriff. 

(Maulb,  J. :  Is  it  not  final  process  that  is  meant  there  ?) 

It  is  not  so  stated  (9).  It  is  laid  down  generally  by  Lord  Coke,  in 
2  Inst.  193,  in  commenting  on  the  Statute  of  Westminster  1,  c.  17, 
but  referring  to  Westminster  2,  c.  89,  that  the  sheriff  may  use  the 
p*)sse  commitatiis  for  any  purpose.  Lord  Coke's  reasoning  equally 
applies  to  all  process.  There  is  no  instance  to  be  found  in  the 
books,  of  an  excuse  for  the  non-execution  of  process,  by  reason  of 
resistance,  or  the  apprehension  of  resistance. 

(Maulb,  J. :  It  may  be  that  non  est  inventus  is  the  proper  return, 
if  the  sheriff  has  no  means  of  getting  at  the  defendant  to  make  the 
arrest) 

(1)  2  Bep.  N.  P.  C.  475.  (6)  Cromptm  v.  Ward,  uhi  supra. 

(2)  2  Wms.  Saund.  345  («).  (7)  May  v.  Froby,  ubi  supra, 

(^)  Citing  May  y.  Proby,  ubi  supra;  (8)  Bac  Abr.  Bescue  (E.)  1 ;  Noy, 

Bac.  Abr.  Rescue  (£.  1} ;  Com.  Dig.  41. 

BesoooB  (D.  7).  (9)  Comyns  refers  to   Lord  Coke*8 

(4)  Citing  Com.  Dig.  Bescous  commentary  (2  Inst.  454)  upon  West- 
(D.  4).  minster  2  (13  Edw.  I.)  a  39,  which 

(5)  Per  GiBBS,  Ch.  J.,  in  Fermor  v.  statute  expressly  applies  to  all  process, 
Phillips^  Holt,  N.  P.  C.  537.  as  well  original  as  judicial. 
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HowDKN      The  sheriff  is  bound  to  be  prepared  with  a  reasonable  amount  of 

Standisu.     force  to  overcome  any  resistance  that  may  be  offered  or  expected. 

The  alleged  misdirection  as  to  the  want  of  a  plea  of  leave  and 

licence,   is  altogether   a   misapprehension:    the   learned  Judge's 

report  is  silent  upon  that  subject.     Besides,  it  clearly  would  nut 

[  'Sii  ]       be  competent  to  the  defendant,  *under  Not  guilty,  to  show  that  the 

sheriff's  omission  to  execute  the  process  he  was  charged  with,  was 

with  the  plaintiff's  consent.     *     *     * 

[  S12  ]  s,  Martin  and  Atherton,  in  support  of  the  rule : 

It  clearly  was  a  misdirection  on  the  part  of  the  learned  Judge,  to 
tell  the  jury,  as  a  matter  of  law,  that  the  sheriff  was  bound  to 
provide  a  sufl&cient  force  to  overcome  all  opposition.  All  that  the 
sheriff  was  bound  to  do,  was,  to  employ  all  reasonable  means  to 
execute  the  process  with  which  he  was  charged. 

(Maule,  J. :  Reasonable  means  may  amount  to  the  j>ossecomt^f^»<. 
I  know  of  no  decision  to  the  contrary.) 

In  Ma7j  V.  Proby  (i),  a  distinction  is  taken  between  mesne  and  final 
process.  That  was  an  action  on  the  case,  for  that  the  defendants. 
Sheriffs  of  Middlesex,  suffered  one  W.  Allen,  who  was  arrested  at 
the  plaintiff's  suit  upon  a  bill  of  Middlesex,  for  38Z.,  to  escape, 
[  *6i8  ]  whereby  he  went  to  places  unknown,  *by  reason  whereof  the  plaintiff 
lost  his  debt.  The  defendants  pleaded  a  rescue  by  J.  S.  and  J.  D. 
Upon  demurrer,  it  was  adjudged  for  the  defendants,  "  for,  the 
arrest  being  upon  mesne  process,  and  not  upon  execution,  the 
sheriffs  are  not  bound  to  take  the  posse  comitatus  with  them,  and, 
therefore,  upon  such  process  it  is  a  good  return,  to  return  the 
rescous,  and  that  afterwards  he  was  not  found  within  their  baili- 
wick ;  and  process  shall  thereupon  be  awarded  against  the  rescussors; 
but,  if  the  prisoner  had  been  once  in  gaol,  the  sheriff  ought,  at  his 
peril,  to  keep  him  ;  and  a  rescous  from  thence  is  no  excuse  for  him : 
and  upon  process  of  execution,  as,  upon  a  capias  ad  satisfaciendum, 
or  upon  capias  utla^atuvi,  after  judgment,  such  a  return  is  no 
excuse  for  him,  either  against  the  King  or  party ;  for,  he,  at  his 
peril,  ought  to  keep  his  prisoners  taken  in  execution ;  for,  there  the 
process  is  determined,  which  being  the  life  of  the  law,  and  being 
once  executed,  the  party  may  not  have  any  new  process;  and 
therefore  he  shall  answer  to  the  party  for  the  escape :  it  is  at  the 
sheriff's  peril  to  see  that  his  prison  be  strong  enough  to  keep  his 
(1)  Cro.  Jac.  419 ;  3  Bulstr.  198;  1  Roll.  Rep.  388. 
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prisoner  when  he  is  once  in  execution ;  and,  being  a  mischief  to  Howden 
one,  it  ought  rather  to  fall  on  the  sheriff  than  on  the  party :  but,  standtsh. 
in  the  other  case,  there  is  not  any  great  mischief ;  for,  the  party 
hath  only  lost  his  process,  which  he  may  renew ;  and  he  may  also' 
have  an  action  upon  the  case  against  the  rescussors ;  and  of  so 
small  a  loss  as  the  loss  of  a  process,  the  law  hath  not  any  regard 
to  punish  the  sheriff,  especially  when  the  party  may  have  any 
other  remedy."  In  Crompton  v.  Ward,  it  was  held  that  a  rescue, 
by  any  but  common  enemies,  of  one  brought  out  of  gaol  by  habeas 
corpus  between  judgment  and  execution,  will  not  excuse  the  sheriff. 
*  *  In  Bacon's  Abridgment  (i),  it  is  said  :  **  By  the  common  [  5H  ] 
law,  the  sheriff  may  raise  the  posse  comitatus,  or  power  of  the 
county,  that  is,  such  a  number  of  men  as  are  necessary  for  his 
assistance  in  the  execution  of  the  King's  *writs,"  &c.  "But,  not-  [  'Bis  ] 
withstanding  what  was  allowed  and  injoined  herein  by  the  common 
law,  it  was  thought  necessary  by  positive  laws  to  remedy  the  great 
inconvenience  which  there  was  in  antient  times  by  the  resistance 
given  to  the  King's  writs ;  and  therefore  the  statute  Westminster  2, 
c.  39,  enacts  as  follows :  Multociens  eciam  falsum  dant  responsum 
mandando,  quod  non  potuerunt  perequi  prsBceptum  Begis  propter 
resistenciam  potestatis  alicujus  magnatis.  De  quo  caveant  vie'  de 
cetero,  quia  hujusmodi  responsio  multum  redundat  in  dedecus 
domini  Begis,  et  quam  cito  sab-ballivi  sui  testificentur,  quod  invene- 
runt  hujusmodi  resistenciam,  statim  omnibus  omissis  assumpto 
secum  posse  comitat'  sui,  eat  in  propria  persona  ad  faciend' 
execution';  et  si  inveniat,  &c.  (2).  The  words  of  this  statute 
have  been  construed  to  extend  to  executions  only,  and  not  to  writs 
on  mesne  process  ;  and  that  the  sheriff  was  not  obliged  to  raise  the 
posse  ct/mitatus  where  the  party  was  bailable,  for,  that  it  cannot  be 
presumed,  that,  in  such  cases,  the  King's  writ  will  be  disobeyed." 
The  same  distinction  between  mesne  process  and  process  of  execu- 
tion, is  pointed  out  in  the  note  in  2  Wms.  Saund.  845.  The 
direction,  therefore,  that  the  sheriff  was  bound  to  execute  the  writ 
at  all  events,  and  notwithstanding  any  degree  of  opposition,  was 
clearly  wrong.  The  learned  Judge  also  erred  in  ruling,  that,  in  the 
absence  of  a  plea  of  leave  and  licence,  the  defendant  could  not  rely 
upon  the  plaintiff's  direction  not  to  take  Keller,  as  a  substantive 
defence.  The  gist  of  the  action  is,  not  the  non-arrest,  but  the 
false  return.     *     ♦     * 

(1 )  Title  Sheriff  (N.)  2.  the  Revised  Statutes.— F. P. 

(2)  The  text  is  now  ooxrected  from 

a^n. — VOL.  Lxxvn.  25 
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HowBKK  Assuming  that  the  non-arrest  is  the  real  ground  of  complaint 

8TAMDI8H.     here,  could  the  sheriflf  have  arrested  the  defendant  after   being 

[  616  ]       requested  by  the  plaintiff  not  to  do  so  ?    In  Barker  v.  St.  Qnentin  [i\ 

it  was  held,  that,  if   the  sheriff  execute  a  ca.  sa,   after  a  parol 

direction  from  the  plaintiff  not  to  do  so,  the  sheriff  is  a  trespasser. 

The  wrongful  act  here  alleged,  being  the  not  arresting  Keller,  }{oc 

guilty  was  the  proper  plea.    Leave  and  licence  can  hardly  apply  to 

a  breach  of  duty.     And,  at  all  events,  this  defence  was  open  to  the 

defendant  on  the  fourth  issue,  whether  the  defendant  could  ha^e 

arrested  Keller. 

Cur,  adv,  rub. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  against  the  sheriff,  in  which  the  plaintiS 
declared  against  him,  setting  out  a  writ  of  capiat  issued  by  th« 
order  of  a  Judge  against  one  Keller,  and  that  Keller  was  within 
the  bailiwick,  and  that  the  defendant  could  and  might  and  ought 
to  have  arrested  him,  but  did  not  (though  often  requested)  take 
him,  or  cause  him  to  be  taken,  and  afterwards  falsely  returned^ 
that  he  was  not  found  within  his  bailiwick. 

The  defendant  pleaded :  first.  Not  guilty ;  secondly,  that  Kellex 

was  not  indebted  to  the  plaintiff;   thirdly,  that  Keller  was  not 

within  the  bailiwick  ;  fourthly,  that  the  defendant  could  not,  nor 

[  *517  ]       might,  have  arrested  *Keller  ;  fifthly,  that  the  defendant  had  no( 

notice  that  he  could  and  might  have  arrested  Keller. 

Upon  the  trial,  before  Rolfe,  B.,  a  verdict  was  found  for  the 
plaintiff ;  and,  in  the  following  Term,  a  motion  was  made  for  a  new 
trial,  on  the  ground  of  misdirection,  and  of  the  verdict  being  against 
the  weight  of  evidence. 

It  was  proved,  on  the  trial,  that,  at  the  time  when  the  warrant 
came  into  the  hands  of  the  officer  to  be  executed,  Keller  was 
engaged  in  a  course  of  performances  which  were  exhibited  in  a  kind 
of  theatre,  in  a  public  garden  in  Liverpool,  and  which  were  attended 
by  a  large  assemblage  of  spectators :  and  evidence  was  offered,  on 
the  part  of  the  defendant,  to  show  that  the  plaintiff  directed  the 
sheriff's  officer  not  to  attempt  to  make  the  caption  during  the  time 
that  Keller  was  on  the  stage,  but  to  arrest  him  after  he  had  left  it, 
and  was  on  his  way  home  to  his  lodgings.  And  the  first  ground  of 
objection,  on  the  motion  for  a  new  trial,  was,  that  the  learned 
Judge  had,  as  the  counsel  for  the  defendant  alleged,  laid  it  down 

(1)  67  B.  B.  391  (12  M.  &  W.  441). 
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tliat  these  directions  furnished  no  excuse  for  the  omission  of  the     Howdrk 
sheriff  to  arrest  the  defendant  during  the  performance  ;  as,  in  order     standish. 
to  raise  such  a  defence,  there  ought  to  have  been  a  plea  of  leave 
and  licence. 

On  the  part  of  the  plaintiff,  on  showing  cause  against  the  rule 
nisi  for  a  new  trial,  it  was  denied  that  any  such  doctrine  had  been 
laid  down  as  was  alleged  on  the  other  side ;  nor  is  there  anything 
in  the  report  of  the  learned  Judge  which  supports  the  statement  of 
the  defendant's  counsel. 

In  the  view  we  take  of  this  case,  it  is  not  very  material  to  deter- 
mine the  controversy  between  the  parties  on  this  point ;  for,  we  are 
of  opinion  that  none  of  the  pleas  on  the  record  are  calculated  to 
raise  any  defence  of  the  nature  suggested. 

The  defendant's  counsel  contended,  that,  under  the  plea  of  Not 

guilty,  the  directions  of  the  plaintiff,  not  to  *arrest  Keller  during  the       [  'fiis  ] 

performance,  might  be  given  in  evidence  by  way  of  defence,  as  far  as 

the  non-arrest  at  that  period  of  the  transaction  was  concerned  :  but 

we  think  this  is  not  so.     In  the  case  of  Wright  y.  Lainson  (i),  which 

was  an  action  for  not  having  money  levied  under  an  execution,  at 

the  return  of  the  writ,  and  for  returning  nulla  bona,  it  was  held, 

that  the  plea  of  Not  guilty  put  in  issue  only  the  not  having  the 

money  ready,  and   the  making  the  return,  so  much  only  being 

denied  by  that  plea  as  constituted  the  wrongful  act  complained  of. 

The  principle  of  that  case  is  distinctly  applicable  to  the  present 

case.    In  this  declaration,  it  is  alleged,  in  the  inducement,  from 

which  the  duty  of  the  sheriff  arises,  that  the  writ  was  delivered  to 

the  sheriff,  that  Keller  was  within  the  bailiwick,  and  that  the  sheriff 

might  and  could  have  arrested  him, — whence  resulted,  as  a  matter 

of  legal  inference,  a  duty  in  the  sheriff  to  arrest  him ;  and  the 

wrongful  act  complained  of,  is,  that  he  omitted  to  arrest  him,  and 

made  a  return  of  non  est  inventus. 

The  plea  of  Not  guilty  operates  to  deny  the  wrongful  act  com- 
plained of;  but,  operating  merely  by  way  of  denial,  it  cannot 
authorise  the  introduction  of  afSrmative  matter  in  excuse  for  the 
breach  of  duty  complained  of. 

It  was  urged,  on  the  defendant's  part,  that  the  breach  of  duty 
alleged,  was  not  simply  the  not  arresting  Keller,  but  the  not 
arresting  him  though  often  requested  to  do  so ;  and  that  there  was 
no  breach  of  duty,  unless  the  sheriff  omitted  to  arrest  after  a  request 
to  do  so ;  and  that  the  disproving  the  request  was  an  answer  to  the 

(1)  2M.  &W.  739. 
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Ho¥n>KK  Assuming  that  the  non-arrest  is  the  real  ground  of  complaint 

Standish.     here,  could  the  sheriff  have  arrested  the  defendant  after   being 

[  616  ]       requested  by  the  plaintiff  not  to  do  so  ?    In  Barker  v.  St  Qnentin  (i), 

it  was  held,  that,  if  the  sheriff  execute  a  ca.  sa.  after  a  parol 

direction  from  the  plaintiff  not  to  do  so,  the  sheriff  is  a  trespasser. 

The  wrongful  act  here  alleged,  being  the  not  arresting  Keller,  Not 

guilty  was  the  proper  plea.     Leave  and  licence  can  hardly  apply  to 

a  breach  of  duty.     And,  at  all  events,  this  defence  was  open  to  the 

defendant  on  the  fourth  issue,  whether  the  defendant  could  have 

arrested  Keller. 

Cur.  adv.  rtift. 

GoLTMAN,  J.,  now  delivered  the  judgment  of  the  Court: 

This  was  an  action  against  the  sheriff,  in  which  the  plaintiff 
declared  against  him,  setting  out  a  writ  of  capias  issued  by  the 
order  of  a  Judge  against  one  Keller,  and  that  Keller  was  within 
the  bailiwick,  and  that  the  defendant  could  and  might  and  ought 
to  have  arrested  him,  but  did  not  (though  often  requested)  take 
him,  or  cause  him  to  be  taken,  and  afterwards  falsely  returned, 
that  he  was  not  found  within  his  bailiwick. 

The  defendant  pleaded :  first.  Not  guilty ;  secondly,  that  Keller 

was  not  indebted  to  the  plaintiff;   thirdly,  that  Keller  was  not 

within  the  bailiwick  ;  fourthly,  that  the  defendant  could  not,  nor 

[  •617  ]      might,  have  arrested  *Keller  ;  fifthly,  that  the  defendant  had  not 

notice  that  he  could  and  might  have  arrested  Keller. 

Upon  the  trial,  before  Rolfe,  B.,  a  verdict  was  found  for  the 
plaintiff ;  and,  in  the  following  Term,  a  motion  was  made  for  a  new 
trial,  on  the  ground  of  misdirection,  and  of  the  verdict  being  against 
the  weight  of  evidence. 

It  was  proved,  on  the  trial,  that,  at  the  time  when  the  warrant 
came  into  the  hands  of  the  officer  to  be  executed,  Keller  was 
engaged  in  a  course  of  performances  which  were  exhibited  in  a  kind 
of  theatre,  in  a  public  garden  in  Liverpool,  and  which  were  attended 
by  a  large  assemblage  of  spectators :  and  evidence  was  offered,  on 
the  part  of  the  defendant,  to  show  that  the  plaintiff  directed  the 
sheriff's  officer  not  to  attempt  to  make  the  caption  during  the  time 
that  Keller  was  on  the  stage,  but  to  arrest  him  after  he  had  left  ii, 
and  was  on  his  way  home  to  his  lodgings.  And  the  first  ground  of 
objection,  on  the  motion  for  a  new  trial,  was,  that  the  learned 
Judge  had,  as  the  counsel  for  the  defendant  alleged,  laid  it  down 

(1)  67  E.  E.  391  (12  M.  &  W.  441). 
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that  these  directions  furnished  no  excuse  for  the  omission  of  the      Howdrn 
sheriff  to  arrest  the  defendant  daring  the  performance  ;  as,  in  order     stamdish. 
to  raise  sach  a  defence,  there  ought  to  have  been  a  plea  of  leave 
and  licenca 

On  the  part  of  the  plaintiff,  on  showing  cause  against  the  rule 
nisi  for  a  new  trial,  it  was  denied  that  any  such  doctrine  had  been 
laid  down  as  was  alleged  on  the  other  side ;  nor  is  there  anything 
in  the  report  of  the  learned  Judge  which  supports  the  statement  of 
the  defendant's  counsel. 

In  the  view  we  take  of  this  case,  it  is  not  very  material  to  deter- 
mine the  controversy  between  the  parties  on  this  point ;  for,  we  are 
of  opinion  that  none  of  the  pleas  on  the  record  are  calculated  to 
raise  any  defence  of  the  natm-e  suggested. 

The  defendant's  counsel  contended,  that,  under  the  plea  of  Not 
guilty,  the  directions  of  the  plaintiff,  not  to  *arrest  Keller  during  the  [  '^is  ] 
performance,  might  be  given  in  evidence  by  way  of  defence,  as  far  as 
the  non-arrest  at  that  period  of  the  transaction  was  concerned  :  but 
we  think  this  is  not  so.  In  the  case  of  Wright  y,  Lainson  (i),  which 
was  an  action  for  not  having  money  levied  under  an  execution,  at 
the  return  of  the  writ,  and  for  returning  nxdla  bona,  it  was  held, 
that  the  plea  of  Not  guilty  put  in  issue  only  the  not  having  the 
money  ready,  and  the  making  the  return,  so  much  only  being 
denied  by  that  plea  as  constituted  the  wrongful  act  complained  of. 
The  principle  of  that  case  is  distinctly  applicable  to  the  present 
case.  In  this  declaration,  it  is  alleged,  in  the  inducement,  from 
which  the  duty  of  the  sheriff  arises,  that  the  writ  was  delivered  to 
the  sheriff,  that  Keller  was  within  the  bailiwick,  and  that  the  sheriff 
might  and  could  have  arrested  him, — whence  resulted,  as  a  matter 
of  legal  inference,  a  duty  in  the  sheriff  to  arrest  him ;  and  the 
wrongful  act  complained  of,  is,  that  he  omitted  to  arrest  him,  and 
made  a  return  of  non  eat  inventus. 

The  plea  of  Not  guilty  operates  to  deny  the  wrongful  act  com- 
plaiJied  of;  but,  operating  merely  by  way  of  denial,  it  cannot 
authorise  the  introduction  of  afSrmative  matter  in  excuse  for  the 
breach  of  duty  complained  of. 

It  was  urged,  on  the  defendant's  part,  that  the  breach  of  duty 
alleged,  was  not  simply  the  not  arresting  Keller,  but  the  not 
arresting  him  thougli  often  requested  to  do  so  ;  and  that  there  was 
no  breach  of  duty,  unless  the  sheriff  omitted  to  arrest  after  a  request 
to  do  so ;  and  that  the  disproving  the  request  was  an  answer  to  the 

(1)  2M.  &W.  739. 

25—2 


388  1848.     C.  P.     6  C.  B.  518—620.  [b.b. 

HowDKK  action,  on  the  plea  of  Not  gQilty,  as  it  showed  there  was  no  breach 
staiTdish.  of  duty.  But  we  cannot  assent  to  this  argument.  The  breach  of 
L  ^619  ]  duty  complained  of,  is,  *the  not  executing  the  writ  when  he  might 
and  could  have  done  it ;  and  the  allegation  that  he  was  requested 
to  do  so,  is  an  idle  and  superfluous  allegation,  which  might  be 
struck  out  as  immaterial,  and  which,  though  alleged,  does  not 
require  to  be  proved. 

But  it  was  further  contended,  that,  under  the  plea  which  alleged 
that  the  defendant  might  not  nor  could  arrest  Keller,  the  directions 
supposed  to  have  been  given  by  the  plaintiff,  were  admissible.  But 
the  effect  of  that  plea  is,  merely  to  deny  that  Keller  was  in  the 
sheriff's  bailiwick  under  such  circumstances  that  there  was  an 
opportunity  to  arrest  him :  and  we  do  not  see  any  ground  on  which 
it  could  be  held  to  let  in  proof  of  a  direction  by  the  plaintiff  not  to 
arrest  him. 

It  is  not  necessary  for  us  to  sajT  under  what  form  of  pleading  the 
supposed  directions  could  have  been  rendered  available  towards  the 
defence  of  the  sheriff.  It  is  enough,  for  the  present  purpose,  to  say 
that  there  is  no  plea  at  present  on  the  record  calculated  to  raise  a 
defence  on  that  ground. 

The  second  ground  of  objection  to  the  summing  up,  was,  that  the 
learned  Judge  laid  down  the  duty  of  the  sheriff  in  much  wider  terms 
than  the  requirements  of  the  law  authorised  him  to  do. 

The  Judge,  as  appears  by  his  report,  told  the  jury  that  it  was  the 
duty  of  the  sheriff  to  take  with  him  such  a  force  as  would  enable  him 
to  execute  the  writ,  that  is  to  say,  such  a  force  as  would  enable  him 
to  overcome  any  resistance  which  he  could  reasonably  anticipate. 

On  the  part  of  the  defendant,  it  was  contended,  that,  the  writ  in 
'  this  case  being  a  capicts  issued  under  the  1  <&  2  Yict.  c.  110,  the 
sheriff  was  not  bound  to  take  the  posse  comitatus ;  and  that,  if  the 
party  arrested  on  such  a  writ  were  rescued,  and  the  sheriff  returned 
the  rescue,  it  would  be  a  good  return,  and  no  action  would  lie 
[  *620  ]  against  him  :  and,  in  support  of  this  position,  the  ^cases  of  May  v. 
Proby(i)  and  Crompton  v.  Ward  {2)  were  relied  on. 

There  can  be  no  doubt,  on  the  authority  of  those  cases,  that,  if 
the  bailiff  had  in  this  case  effected  a  caption,  and  thereupon  Keller 
had  been  forcibly  rescued  by  his  friends  or  the  by-standers,  the 
sheriff  would  have  been  excused,  and  no  action  would  have  lain : 
but  the  question  here  is,  not  whether  he  would  have  been  excused, 

(1)  Cro.  Jac.  419;  1  RoU.  Rep.  388;  (2)  1  Stra.  429. 

3  Bulstr.  198. 
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if,  after  a  caption  effected,  the  defendant  had  been  rescued,  but      Howdbn 
whether  he  is  not  bound  to  provide  such  a  force  as  will  enable  him     standish. 
to  effect  a  caption,  in  spite  of  every  such  resistance  as  he  has  reason 
to  anticipate. 

It  is  to  be  observed  that  the  law  has  always  held  the  sheriff 
strictly  and  with  much  jealousy  to  the  performance  of  his  duty  in  the 
execution  of  writs,  both  from  the  danger  there  is  of  fraud  and 
collusion  with  defendants,  and  also  because  it  is  a  disgrace  to  the 
Crown  and  the  administration  of  justice,  if  the  King's  writs  remain 
unexecuted ;  as  appears  by  stat.  Westminster  2,  c.  89,  where  it  is 
said,  with  respect  to  sheriffs,  **  Multoties  falsum  dant  responsum, 
mandando  qnod  non  potuerunt  exequi  praeceptum  Begis,  propter 
resistentiam,  &c.  Caveant  vicecomites  de  caBtero,  quod  hujusmodi 
responsa  redundant  in  dedecus  domini  Begis  et  coronae  suae/*  And 
it  is  said  in  Dalton  (i),  **  Note,  that  the  sheriff  ought  to  execute  the 
King's  writ  at  his  peril,  although  resistance  be  made  ;  otherwise,  he 
shall  be  giievously  amerced  ;  besides,  the  party  shall  have  his  action 
against  him,  if  the  writ  be  not  executed  ;  for,  he  might  have  taken 
the  power  of  the  county  with  him,  to  have  aided  him."  Accordingly, 
it  was  not  without  much  doubt  that  the  return  of  a  rescue  was 
allowed  to  be  a  good  return,  in  cases  where  a  defendant  *was  [  *52i  ] 
arrested  on  mesne  process,  and  was  rescued  before  the  sheriff  had 
been  enabled  to  lodge  him  in  gaol,  as  appears  from  the  cases  above 
cited :  and  so  little  were  such  returns  favoured,  that,  if  a  defendant 
arrested  on  mesne  process  were  once  lodged  in  gaol,  and  a  writ  of 
habeas  corpus  issued  to  bring  him  to  the  chambers  of  one  of  the 
Judges,  and  on  his  way  thither  he  was  rescued,  the  sheriff  could 
not  return  a  rescue :  Crompton  v.  Ward  (2).  The  ground  on  which 
the  law  was  so  determined,  has  a  distinct  bearing  on  the  present 
question,  and  is  thus  stated  by  Pratt,  Ch.  J. :  ''  In  the  case  of 
mesne  process,  the  sheriff,  if  he  meets  the  party  against  whom 
he  has  such  process,  by  accident,  and  is  told  it  is  the  defendant,  he 
is  bound  to  arrest  him ;  and  then,  because  it  is  not  supposed  that 
he  has  always  the  posse  along  with  him,  he  is  excused  against  a 
rescue.  But,  in  the  present  case,  there  is  no  such  danger  of  sur- 
prise :  he  has  notice  before,  that,  on  such  a  day,  he  is  to  bring  the 
party  out  of  prison ;  and  it  is  his  duty,  and  so  he  is  directed  by  the 
Court,  to  provide  for  the  sure  and  safe  conduct  of  the  party." 

The  reasoning  of  this  case  seems  to  us  to  establish  the  principle 
laid  down  by  the  learned  Judge,  that  the  sheriff  is  bound  to  provide 

(l)  Dalton*6  Sheriil,  p.  493.  (2)  1  Stra.  436. 
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HowDBK  such  a  force  as  will  enable  him  to  effect  his  caption,  in  spite  of  any 
Standish.     resistance  which  he  has  reason  to  anticipate. 

It  may  be  said,  that,  if  it  is  the  duty  of  the  sheriff  to  provide  such 
a  force  as  will  enable  him  to  effect  his  caption,  in  spite  of  any  such 
resistance  as  he  has  reason  to  expect,  by  parity  of  reason  he  ought 
to  provide  such  a  force  as  will  enable  him  to  keep  his  prisoner,  in 
spite  of  any  such  resistance  as  he  has  reason  to  anticipate.  But 
[  *522  ]  the  answer  to  this  is,  that  the  case  in  which  the  ^return  of  a  rescue 
is  good,  is  an  exceptional  case,  being  a  matter  of  indulgence  to  the 
sheriff,  who  cannot  always  have  the  posse  comitatus  with  him,  in 
consequence  of  the  possibility  that  he  may  be  taken  unawares,  and 
called  upon  to  execute  the  writ  when  he  has  no  sufficient  force : 
and  the  above-cited  case  of  Cnmpton  v.  Ward  shows  that  this 
indulgence,  which  is  at  variance  with  the  wholesome  jealousy  of  the 
law  respecting  the  conduct  of  sheriffs  in  the  execution  of  writs, 
ought  not  to  be  extended.  Nor  can  it  be  considered  as  any  hard- 
ship on  the  sheriff,  that  he  should  be  bound  to  provide  against  a 
resistance  which  he  had  reason  to  anticipate,  and  with  reference  to 
which  he  was  not  taken  unawares. 

The  only  remaining  ground  of  motion  was,  that  the  verdict  was 

against  the  weight  of  evidence.     On  this  we  have  learnt  from  the 

learned  Judge  that  he  was  not  dissatisfied  with  the  verdict :  nor  do 

we  find,  on  reading  the  notes  (i),  that  there  was  any  reason  why  he 

should  be. 

Rule  discharged. 


18*8.  GEAHAM  V.  DARCEY. 

Nov^i.  ^^  ^  ^  537—541 ;  S.  0.  18  L.  J.  C.  P.  61 ;  6  DowL  &  L.  385.) 

[  ^37  ]  ^n  attachment  will  not  be  granted  for  disobedience  of  an  award,  unlesa 

the  duty  to  be  performed,  or  the  money  to  be  paid,  be  distinctly  ascertained 
therein. 

The  Court  refused,  to  make  an  order,  under  the  Judgments  Act,  1838 
(1  &  2  Vict.  c.  110),  8.  18,  for  the  payment  of  a  sum  alleged  to  have  become 
payable  under  an  award,  where  the  money  was  not  ascertained  to  be  due 
and  payable  at  the  time  of  the  making  of  the  award  (2). 

The  cause  and  all  matters  in  difference  between  the  parties,  were 

referred  by  an  order  of  Nisi  Prius,  upon  the  usual  terms,  bearing 

date  the  19th  of  November,  1847. 

(1)  In  Hyhind  v.  Allen,  M.  T.  1849,  where  the  Judge  who  tried  the  cau^e 

the  Court  of  Exchequer  held  that  an  stated  that  he  was  not  dissatisfied  with 

application  for  a  new  trial,  upon  the  the  verdict. 

ground  that  the   verdict  was  against  (2)  1   &  2  Vict.  c.   110,  s,   18,  was 

the  evidence,  could  not  be  entertained  repealed  by  32  &  33  Vict,  c,  S3,  &  ^- 
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The  arbitrator,  on  the  2nd  of  February,  1848,  made  his  award,  as     Graham 
follows :  ''  First,  as  to  the'  said  cause,  I  find  and  determine  in  favour      dabo£y. 
of  the  plaintiff  the  issue  joined  on  the  replication  to  the  plea  of 
payment ;  and  1  find  and  determine  the  other  issues  in  favour  of 
the  defendant :  Secondly,  as  to  the  matters  in  difference  out  of  the 
said  cause,  I  award  as  follows :  With  respect  to  three  quarters  of 
malt,  consigned  by  the  plaintiff  to  the  defendant,  and  in  respect 
whereof  it  is  stated  in  the  written  admissions  of  the  defendant  pro- 
duced in  evidence  before  me,  that  there  is  now  due  from  one  Taunton 
the  sum  of  9/.,  I  award,  that,  if  the  sum  so  stated  to  be  due  shall 
at  any  time  be  paid  to  the  defendant,  he  do  then  forthwith  pay 
over  the  said  sum  to  the  plaintiff :   And,  as  to  all  other  dealings  in 
malt  between  the  plaintiff  and  defendant,  and  the  differences  con- 
cerning them,  I  award  that  the  defendant  do  pay  to  the  plaintiff  in 
respect  thereof  the  sum  of  962.  lOs. ;  and  1  also  award  that  eight 
quarters  of  malt  mentioned  in  the  said  written  admissions  of  the 
defendant,  as  remaining  at  Bull  Wharf,  are  the  absolute  and  exclu- 
sive property  of  the  defendant :  And,  as  to  two  bills  of  exchange 
produced  before  me,  drawn  and  indorsed  by  the  defendant,  the  one 
being  for  the  sum  of  82/.,  or  thereabouts,  and  the  other  for  the  sum 
of  212/.  15s.,  or  thereabouts,  I  award  that  the  said  bills  were  drawn 
•and  indorsed  by   the  defendant  for  the  accommodation  of  the       [  *538  ] 
plaintiff,  and   without   consideration    from    the    plaintiff,    to   the 
defendant,  and  that  the  plaintiff  shall  repay   to    the   defendant 
any  sums  of  money   which  he  the  defendant  may  have   already 
paid,  or  may  hereafter  be  compelled  to  pay,  in  discharge  of  such 
bills,  to  any  person  entitled  to  enforce  payment  from  the  defendant 
of  such  sums  as  he  may  have  already  paid,  or  may  hereafter  be 
compelled  to  pay,  as  aforesaid :  And  I  further  award  that  the  costs  of 
the  said  reference,  and  of  this  my  award,  be  paid  by  the  plaintiff.'* 

Wise,  on  behalf  of  the  defendant,  moved  for  an  attachment 
against  the  plaintiff  for  non-performance  of  this  award : 

The  motion  was  founded  upon  the  affidavit  of  the  defendant, 
which  stated  that  the  bill  of  exchange  for  212/.  168.,  mentioned  in 
the  award,  became  due  on  the  2nd  of  December,  1847,  and  was  dis- 
honoured, and  that  the  defendant  was  compelled  to  pay  the  amount 

See  DOW  B.  12  of  the  Arbitration  Act,  Q.  B.  87.    Awards  for  the  pei-form- 

1889,  and  as  to  attachment  s.  4  of  the  ance  of  duties  other  than  the  payment 

Debtors  Act,    1869,  and    Buckley    v.  of  money  may  still  be  enforced   by 

Crawford  [1893]  1  Q.  B.  105,  62  L.  J.  attachment.— J.  G.  P. 
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Gbaham  thereof  to  the  holder,  with  interest  and  expenses ;  that  payment  of 
Dabokt.  the  bill  for  82Z.  or  thereabouts,  mentioned  in  the  award,  had  not 
yet  been  enforced  against  the  defendant ;  that  the  sum  of  9/.  men- 
tioned in  the  award  had  not,  nor  had  any  part  thereof,  been  at  any 
time  paid  to,  or  received  by,  the  defendant,  or  to  his  order,  or  for 
his  use,  by  or  to  any  person  whatsoever ;  that,  from  unavoidable 
circumstances,  no  allocatur  had  yet  been  made  as  to  the  costs 
awarded  to  be  paid  by  the  plaintiff  to  the  defendant ;  that,  after 
giving  credit  to  the  plaintiff  for  the  96Z.  lOs.  in  the  award  directed 
to  be  paid  to  him  by  the  defendant,  and  allowing  the  same  to  the 
plaintiff,  as  part  payment  of  the  2\2L  16s.,  which  the  defendant 
had  been  compelled  to  pay  in  respect  of  the  bill  of  212/.  15«.  in 
the  award  mentioned,  there  was  due  and  owing  to  the  defendant 
from  the  plaintiff,  by  virtue  of  the  award,  in  respect  of  the  said 
t  •ws  ]  bm  of  *212Z.  15«.,  the  sum  of  116L  5«. ;  that  the  order  of  reference 
had  been  made  a  rule  of  Court ;  that  the  plaintiff  had  been  daly 
served  with  a  copy  of  the  award  and  of  the  rule  of  Court ;  that  the 
last-mentioned  sum  had  been  duly  demanded  of  him,  and  that  the 
plaintiff  had  not  paid  the  same,  or  any  part  thereof. 

(Wilde,  Ch.  J. :  Can  you  refer  to  any  case  where  an  attachment 
has  been  granted  for  the  non-performance  of  an  award  which  does 
not  order  any  specific  sum  to  be  paid,  or  act  to  be  done  ?  I  think 
your  only  remedy  is  by  an  action  upon  the  award.) 

Id  certum  est  quod  cerium  reddi  potest.  The  bill  is  specifically 
mentioned  in  the  award  :  and  the  payment  of  it  by  the  defendant, 
is  sworn  to. 

(Maulb,  J. :  The  diflSculty  is,  that  there  is  no  award  of  a  specific 
sum.  Is  the  plaintiff,  upon  the  peril  of  an  attachment,  to  give 
credit  to  the  defendant's  statement  as  to  the  payment  of  the  bill  ?) 

If  the  defendant  cannot  have  an  attachment,  at  least  he  is  entitled 
to  an  order  for  payment  of  the  amount,  pursuant  to  the  1  &  2  Vict. 
c.  110,  s.  18. 

♦  ♦  ♦  *  • 

[  640  ]  WiLDB,  Ch.  J.  : 

The  process  of  attachment  is  regularly  grantable  where  the  party 
sought  to  be  attached  has  had  full  and  distinct  notice  of  the  duty 
that  is  required  of  him.  I  am  not  aware  that  it  is  ever  granted 
where  the  duty  is  matter  of  uncertainty,  or  is  open  to  question. 
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Here,  the  arbitrator  directs  the  defendant  to  pay  certain  sums  to  Gbaham 
the  plaintiiBf :  and,  with  re8}>ect  to  two  bills  of  exchange,  one  for  dabcbt. 
82Ly  the  other  for  212Z.  158.,  he  finds  that  they  were  drawn  and 
indorsed  by  the  defendant  for  the  accommodation  of  the  plaintiff, 
and  without  consideration,  and  that  the  plaintifif  shall  repay  to  the 
defendant  any  sums  of  money  which  he  the  defendant  may  have 
already  paid,  or  may  hereafter  be  compelled  to  pay,  in  discharge  of 
such  bills.  The  present  application,  therefore,  has  reference  to 
something  that  was  not  ascertained  at  the  time  of  the  making  of 
the  award,  viz.  the  repayment  of  what  the  defendant  might,  at  a 
future  day,  be  called  upon  to  pay  on  the  plaintifif 's  account.  The 
defendant  now  comes,  for  the  first  time,  and  says,  *'  I  have  been 
compelled  to  pay  a  certain  sum  in  respect  of  one  of  the  bills  men- 
tioned in  the  award,  and  the  plaintifif  has  been  guilty  of  a  contempt 
of  Court  in  not  repaying  that  sum  on  demand.''  The  plaintifif  may 
dispute  the  fact  of  payment.  He  may  allege  collusion  between  the 
defendant  and  the  holder  of  the  bill :  or  he  may  allege  many  other 
grounds  to  exclude  his  liability.  It  is  urged  that  the  defendant  has 
pledged  his  oath  to  the  payment.  What  of  that?  The  Court,  it  is 
true,  acts,  in  some  cases,  upon  the  oath  of  a  party.  But  never  in 
a  matter  that  may  fairly  be  open  to  question.  An  attachment 
cannot  be  granted  for  disobedience  to  an  award,  unless  the  duty, 
the  whole  and  entire  duty,  with  which  it  is  sought  to  charge  the 
party,  is  distinctly  ascertained  by  the  award.  And,  that  not  being 
60  here,  I  think  the  defendant  is  *not  entitled  to  proceed  against  [  *54i  ] 
the  plaintifif  by  way  of  attachment. 

With  respect  to  the  statute  1  &  2  Vict.  c.  110,  the  case  of  Doe  v. 
Amey  is  very  distinguishable  from  the  present.  There,  the  sum 
pa}  able  by  the  party  was  ascertained  by  the  award ;  and  that  cir- 
cumstance is  relied  on  by  the  Court.  I  see  no  limit  to  what  we 
might  be  asked  to  do,  if  we  were  to  grant  this  rule.  There  clearly 
is  nothing  to  justify  the  extension  of  the  powers  of  the  Act  to  a  case 
of  this  sort. 

MiuLE,  J. : 

I  also  think  there  is  no  ground  either  for  an  attachment  for 
diflobedience  of  the  award  in  this  case,  or  for  a  rule  under  the  1  &  2 
Vict.  c.  110,  s.  18.  In  no  case  ought  the  Court  to  try  upon  afiBdavit 
the  true  amount  of  an  unliquidated  demand,  as  this,  in  efifect,  is. 

The  rest  of  the  Coubt  concurring, 

liule  refused. 
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1848.  YOUNG  V.  GEIGER. 

Nov.  16. 
(6  C.  B.  541—552  ;  S.  C.  18  L.  J.  C.  P.  40 ;  12  Jur.  983;  6  Dowl.  &  L,  337.) 

[  ^41  J  ^^  apothecary  who  has  obtained  a  certificate  of  qualification  to  practice, 

under  the  Apothecaries  Act,  1815  (55  Geo.  III.  c.  194),  s.  14,  may  recover 
the  amount  of  his  charges,  although  such  certificate  shows  that  he  has  only 
paid  to  the  Apothecaries*  Company  the  lesser  fee  of  6/.  6tf.,  for  a  country 
certificate,  and  the  medicines  and  attendances  were  furnished  in  London,  the 
insufficiency  of  the  certificate  not  being  specially  pleaded. 

This  was  an  action  of  debt  for  work  and  labour  done  and  per- 
formed by  the  plaintiff  as  a  surgeon  and  apothecary,  and  for 
medicines  provided  by  the  plaintiff  for  the  defendant,  at  bis 
request. 

The  defendant  pleaded  never  indebted,  and  a  set-off. 
[  642  ]  The  cause  was  tried  before  V.  Williams,  J.,  at  the  sittings  at 

Westminster  in  Trinity  Term,  1847.  The  plaintiff,  it  appeared, 
resided  and  carried  on  the  business  of  a  surgeon  and  apothecary, 
in  Piccadilly.  The  plaintiff  claimed  30Z.,  for  medicines  supplied 
and  attendances  given  at  the  defendant's  residence  in  Alpha 
Boad,  Begent's  Park.  He  put  in  the  certificate  granted  to  him  by 
the  Apothecaries  Company,  pursuant  to  the  55  Geo.  III.  c.  194, 
which  was  in  these  words :  '*  We  do  hereby  certify  that  the  said 
Thomas  Young  is  duly  qualified  to  practise  as  an  apothecary, 
and  is  hereby  entitled  to  practise  as  such  in  any  part  of  England 
and  Wales,  except  the  city  of  London  and  the  liberties  or  suburbs 
thereof,  or  within  ten  miles  of  the  said  city."  And  it  appeared 
that  the  fee  paid  by  the  plaintiff  for  this  certificate  was  6/.  6«.  only. 
On  the  part  of  the  defendant,  it  was  insisted,  that,  under  this 
qualified  certificate,  the  plaintiff  was  by  the  express  words  of 
the  14th,  19th,  20th,  and  21st  sections  of  the  statute  prohibited 
[  ♦s^s  J  from  practising  as  an  apothecary  *in  London,  and  therefore  dis- 
entitled to  maintain  an  action  for  medicines  and  attendances  in 
that  capacity. 

For  the  plaintiff,  reliance  was  placed  upon  Ckadm<:k  v.  Bunningii)^ 

In  the  course  of  the  cause,  the  defendant  offered  in  evidence, 

in  support  of  his  plea  of  set-off,  the  plaintiff's  I.  0.  U.  for  15/.  lOi. 

It  was  objected,  on  the  part  of  the  plaintiff,  that  the  defendant 

was  precluded  from  going  into  evidence  of  his  set-off,  inasmuch  as 

he  had  failed  to  deliver  particulars  thereof  pursuant  to  a  Judge's 

[  *644  ]       order  obtained  in  *the  cause,  whereby  it  was  ordered  that  t)ie 

defendant's  attorney  or  agent  should,  on  or  before  a  given  dav, 

deliver  to  the  plaintiff's  attorney  or  agent  an  account  in  writing, 

(1)  By.  &  M.  306,  2  Car.  &  P.  106. 
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with  dates,  of  the  particulars  of  the  defendant's  set-off,  or,  in  youkg 
default  thereof,  that  the  defendant  should  be  precluded  from  giving  geiobb. 
at  ibe  trial  any  evidence  in  support  of  such  set-off. 

For  the  defendant,  it  was  insisted  that  the  Judge's  order  could 
not  control  the  record ;  and  that  the  Judge  who  presided  at  the 
trial,  had  no  power  to  reject  evidence  tendered  in  support  of  an 
issae  properly  joined. 

The  learned  Judge  received  the  evidence,  and  directed  the  jury 
to  find  for  the  plaintiff,  damages  lil.  lOs.,  reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  certificate  produced  was  not  sufficient  to  entitle 
the  plaintiff  to  maintain  the  action,  and  also  reserving  leave  to  the 
plaintiff  to  move  to  increase  the  damages  to  302.,  if  the  Court  should 
be  of  opinion  that  the  defendant  was  not  at  liberty  to  give  any 
evidence  of  set-off. 

Cooke,  in  Trinity  Term,  1847,  accordingly  obtained  a  rule  nisi 
to  enter  a  nonsuit,  and  Bi/les,  Serjt.,  obtained  a  rule  nisi  to  increase 
the  damages  to  30^ 

Byles,  Serjt.,  and  Wordsworth,  now  showed  cause  against  the 
rule  to  enter  a  nonsuit : 

The  certificate  produced  was  clearly  sufficient  to  entitle  the 
plaintiff  to  maintain  this  action.  If  the  defendant  had  intended  to 
rely  on  the  circumstance  of  the  plaintiff's  not  having  paid  the 
higher  duty,  to  entitle  himself  to  practise  as  an  apothecary  in 
London,  or  within  ten  miles  thereof,  he  should  have  pleaded  it. 
The  total  absence  of  a  certificate,  undoubtedly,  is  ground  for  a 
nonsuit ;  but  an  insufficient  certificate  must  be  specially  pleaded  (i). 
•The  certificate  produced  satisfies  the  very  words  of  the  2l8t  section.  [  ♦sis  ] 
And  the  intention  of  the  Act  was  merely  to  insure  efficiency  in  those 
who  practise  medicine.  Chadwick  v.  Banning  is  in  point.  It  was 
there  held,  that  a  general  certificate  of  qualification  to  practise, 
without  limitation  as  to  time  or  place,  is  sufficient  to  entitle  an 
apothecary  to  sue  on  a  bill  fox' medicines,  &c.,  furnished  to  patients 
in  London,  though  on  the  back  of  such  certificate,  is  indorsed  a 
receipt  for  41.  4s.  proved  to  have  been  paid,  pursuant  to  s.  19  of  the 
Act,  after  the  commencement  of  the  action.  It  cannot  be  said  that 
a  higher  degree  of  skill  is  required  for  a  London  practitioner,  than 
for  one  whose  practice  is  confined  to  the  rest  of  the  kingdom. 

(1)  B.  n.  T.,  -k  Will.  IV.    Assumpsit,  I.  3,  Debt,  II.  3. 
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YouNo  (V.  Williams,  J. :  Lord  Holt  seems  to  have  thought  that  a  higher 

GBiaBB.      degree  of  skill  was  required  in  London  than  elsewhere) 

That  was  at  a  period  when  the  sanitary  condition  of  London  was 
less  carefully  attended  to  than  it  is  at  the  present  day. 

Pmry,  in  support  of  the  rule  : 

The  sole  question  is,  whether  the  plaintiff  has  obtained  such  a 
certificate  as  entitles  him,  within  the  statute  56  Geo.  III.  c.  191,  to 
practise  as  an  apothecary  in  London.  [He  referred  to  8  Hen.  VIII. 
c.  11,  "  An  Act  for  the  appointing  of  physicians  and  surgeons,*'  and 
t*647]  continued:]  These  provisions  *being  found  not  to  be  sufficiently 
stringent,  the  statute  55  Geo.  III.  c.  194  was  passed.  The  present 
case  falls  clearly  within  the  prohibition  of  s.  19  of  that  Act.  ♦  * 
Chadicick  v.  Bimning  is  very  distinguishable.  The  certificate  there 
was  general.  *  *  It  is  manifest,  that,  if  a  certificate  like  this 
had  been  produced  in  that  case.  Lord  Tenterden  would  have  held 
it  to  be  insufficient  to  entitle  the  plaintiff  to  recover. 

(Maule,  J. :  His  attention  probably  was  not  very  pointedly  called 
to  the  21st  section.  Suppose,  in  the  present  case,  the  certificate 
[  *548  ]  ^had  been  in  the  most  perfect  form,  the  plaintiff  would  have  been 
within  the  prohibition  of  the  19th  section,  if  the  money  was  not  paid. 
But,  would  he  be,  within  the  21st  section,  a  person  incapacitated 
from  maintaining  an  action  for  his  charges  ?) 

Unless  the  party  obtains  a  London  certificate,  he  is  not  entitled  to 
practise  in  London. 

(Maule,  J. :  The  question  is,  whether  the  only  consequence  of 
the  plaintiff's  not  having  the  proper  certificate,  is  not,  that  he  has 
rendered  himself  liable  to  penalties  if  the  Company  think  proper  to 
exact  them.) 

Practising  without  any  certificate  at  all,  is  matter  of  penalty  only, 
under  s.  20.  The  words  "  as  aforesaid  "  in  that  section,  as  well 
as  in  the  21st,  must  be  intended  to  embrace  both  the  14th  and  the 
19th  sections. 

GOLTMAN,  J.  (I) : 
It  appears  to  me  that  the  object  of  the  21st  section  of  the  statute 

(1)  Wilde,  Ch.  J.,  was  absent,  on  account  of  indispositiou. 
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io  question,  was,  the  protection  of  the  public  against  persons  not  Touko 
duly  qualified  to  practise  as  apothecaries,  and  not  merely  the  pro-  QsmBB. 
tection  of  the  rights  of  the  Apothecaries'  Company,  and  the  security 
of  their  revenue.  That  being  so,  it  follows  that  the  prohibition 
Gontained  in  that  section  does  not  attach  upon  persons  who  have 
obtained  the  certificate  of  qualification  mentioned  in  the  14th 
section.  Here,  the  plaintiff,  having  obtained  such  certificate,  it  is 
unnecessary  to  consider  whether  the  defence  suggested  would  have 
been  available  if  specially  pleaded.  I  think  the  rule  for  entering  a 
nonsuit  must  be  discharged. 

Maule,  J. : 

I  am  of  the  same  opinion.  The  ground  upon  which  the  defendant 
asks  for  a  nonsuit,  is,  that  the  plaintiff  has  failed  to  comply  with 
the  condition  ^contained  in  the  2 1st  section  of  the  55  Geo.  III.  [  *549  ] 
c.  194,  by  proving,  that  either  prior  to  or  on  the  5th  of  April,  1815, 
he  was  in  practice  as  an  apothecary,  or  that  he  had  obtained  a 
certificate  to  practise  as  such.  The  words  of  that  section  are, 
*'  that  no  apothecary  shall  be  allowed  to  recover  any  charges 
claimed  by  him  in  any  court  of  law,  unless  such  apothecary  shall 
prove  on  the  trial,  that  he  was  in  practice  prior  to  or  on  tlie  said 
5th  day  of  April,  1815,  or  that  he  has  obtained  a  certificate  to 
practise  as  an  apothecary,  from  the  said  master,  wardens,  and 
Society  of  Apothecaries  as  aforesaid."  The  words  of  reference,  ''  as 
aforesaid,"  evidently  refer  to  the  word  "  obtained :  "  and,  so  con- 
struing it,  the  words  of  that  section  are  equivalent  to  saying,  that 
no  person  shall  be  allowed  to  recover  his  charges,  unless  he  shall 
prove  that  he  was  in  practice  as  an  apothecary,  on  the  day  named, 
or  that  be  has  obtained  from  the  master,  wardens,  and  Society  of 
Apothecaries,  a  certificate  of  his  being  duly  qualified  to  practise  as 
such.  Here,  the  plaintiff  proved  that  he  had  obtained  from  the 
Apothecaries'  Company  a  certificate  of  his  being  duly  qualified  to 
practise  as  an  apothecary ;  but  the  certificate  produced  only  entitled 
him  to  practise  in  any  part  of  England  and  Wales  other  than  and 
except  **  the  city  of  London  and  the  liberties  or  suburbs  thereof,  or 
within  ten  miles  of  the  said  city :  "  and  the  medicines  and  attend- 
ances for  which  this  action  is  brought  having  been  furnished  and 
given  in  London,  it  is  contended  that  the  certificate  does  not  satisfy 
the  requisites  of  the  statute,  and  therefore  that  the  plaintiff  is  not 
entitied  to  recover.  But,  looking  at  the  general  scope  of  the  Act,  I 
am  of  opinion  that  there  has  been  a  sufficient  compliance  with  the 
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TouNo       21st  section.     The  intention  of  the  Act  was,  to  confer  upon  the 

Gkiokr.  Apothecaries'  Company  certain  powers,  for  the  purpose  of  prevent- 
ing unskilful  and  improper  persons  from  practising  as  apothecaries; 

[  •550  ]  and,  as  a  *partof  that  general  intention,  it  authorises  the  master, 
wardens,  and  society  to  receive  certain  fees  for  certificates  of  fitness. 
This  object  is  expressly  pointed  out  by  s.  14,  which,  in  order  "  to 
prevent  any  person  or  persons  from  practising  as  an  apothecary 
without  being  duly  qualified  as  such,"  enacts,  '*  that,  from  and  after 
the  5th  of  April,  1815,  it  shall  not  be  lawful  for  any  person  or 
persons  (except  persons  already  in  practice  as  such)  to  practise  as 
an  apothecary  in  any  part  of  England  and  Wales,  unless  he  or  thej 
shall  have  been  examined  by  the  said  court  of  examiners  (of  the 
Apothecaries'  Company),  or  the  major  part  of  them,  and  have 
received  a  certificate  of  his  or  their  being  duly  qualified  to  practise 
as  such,  from  the  said  Court :  "  and  the  section  proceeds  to  impower 
and  require  the  Court  to  examine  all  applicants  as  to  their  skill  in 
medicine,  and  qualification  to  practise  ^s  apothecaries,  and  to  reject 
them  or  grant  a  certificate  of  such  examination  and  of  qualification. 
The  15th  section  requires  candidates  for  certificates  to  practise  as 
apothecaries,  to  show  that  they  have  served  an  apprenticeship  of 
not  less  than  five  years  to  an  apothecary,  and  to  produce  testimonials 
to  the  satisfaction  of  the  court  of  examiners,  of  a  sufficient  medical 
education,  and  of  a  good  moral  conduct.  Upon  these  two  sections, 
I  think  it  is  perfectly  clear,  that,  when  a  person  who  has  served  a 
proper  apprenticeship,  presents  himself  for  examination,  and  shows 
that  he  possesses  sufBcient  medical  skill  and  knowledge,  and  pro- 
duces testimonials  of  good  moral  conduct,  he  is  a  competent  apothe- 
cary, and  the  court  of  examiners  are  bound  to  grant  him  a  certificate. 
The  statute  nowhere  recognises  a  degree  of  skill  and  capacity  that 
shall  be  sufficient  to  qualify  a  man  to  practise  in  the  country,  bat 
that  shall  fall  short  of  what  is  essential  for  a  London  practitioner. 
To  entitle  a  party  to  a  certificate  at  all,  he  must  be  of  such  skill 
and  conduct  as  reasonably  to  qualify  him  to  practise  as  an  apothe- 

[  •SSI  ]  cary  any  where.  *The  19th  section  prescribes  the  amount  of  fees 
that  shall  be  paid  to  the  Apothecaries'  Company  for  certificates :  it 
enacts  ''  that  the  sum  of  lOZ.  108.  shall  be  paid  to  the  said  master, 
wardens,  and  Society  of  Apothecaries,  for  every  such  certificate  as 
aforesaid  (speaking  of  the  certificate  as  one  single  thing),  on  obtain- 
ing the  same,  by  every  person  intending  to  practise  as  an  apoUiecarr 
within  the  city  of  London,  the  liberties  or  suburbs  thereof,  or  within 
ten  miles  of  the  same  city  ;  and  the  sum  of  61.  6«.  by  every  person 
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intending  to  practise  as  an  apothecary  in  any  ofcher  part  of  England  Youko 
or  Wales  (except  the  said  city  of  London,  the  liberties  or  suburbs  qeigbr. 
thereof,  or  within  ten  miles  of  the  same  city) ;  and  that  no  person 
haying  obtained  a  certificate  to  practise  as  an  apothecary  in  any 
other  part  of  England  or  Wales  (except  the  city  of  London,  the 
liberties  or  suburbs  thereof,  or  within  ten  miles  of  the  said  city  as 
aforesaid),  shall  be  entitled  to  practise  within  the  said  city  of 
London,  the  liberties  or  suburbs  thereof,  or  within  ten  miles  of  the 
said  city,  unless  and  until  he  shall  have  paid  to  the  said  master, 
wardens,  and  society,  the  further  sum  of  42.  is.,  in  addition  to  the 
said  sum  of  6L  Ss.  so  paid  by  him  as  aforesaid,  and  shall  have,  had 
indorsed  on  his  said  certificate  a  receipt  from  the  said  master, 
wardens,  and  society,  for  such  additional  sum  of  4/.  4^.,"  &c.  The 
meaning  of  that  section  is,  that  a  party  who  has  obtained  a  certifi- 
cate of  qualification  to  practise  as  an  apothecary,  and  who  has 
intimated  his  intention  to  practise  in  the  country,  and  has  therefore 
paid  the  lesser  fee  of  61.  6s.  to  the  Company,  shall  not  be  entitled  to 
practise  in  London,  or  within  ten  miles  thereof,  unless  and  until  he 
has  paid  them  the  further  fee  of  42.  4s.  This  is  obviously  a  mere 
fiscal  regulation,  for  the  benefit  of  the  Company.  The  20th  section 
enacts,  that,  *'  if  any  person  (except  such  as  are  then  actually 
practising  as  such)  shall,  after  the  said  *lst  of  August,  1815,  act  [  *552  ] 
or  practise  as  an  apothecary  in  any  part  of  England  or  Wales, 
without  having  obtained  such  certificate  as  aforesaid  (that  is,  such 
certificate  as  is  mentioned  in  s.  19),  every  person  so  offending,  shall, 
for  every  such  offence,  forfeit  and  pay  the  sum  of  20Z.*'  Then  comes 
the  2i8t  section,  to  which  I  have  already  adverted.  The  language 
of  that  section  is  peculiar :  it  does  not  say  that  a  party  shall  not 
recover  unless  he  has  obtained  ''such  certificate  as  aforesaid,"  as 
does  the  20th  section,  but  unless  he  has  obtained  *'  a  certificate  to 
practise  as  an  apothecary,  from  the  master,  wardens,  and  Society 
of  Apothecaries  as  aforesaid,"  evidently  referring  to  the  certificate 
mentioned  in  the  14th  section.  The  spirit  of  the  Act  is  clearly  in 
favour  of  this  construction  ;  and  the  letter  of  it  does  not  forbid  our 
80  construing  it.  The  24th  and  25th  sections  respectively  regulate 
the  application  of  moneys  arising  from  certificates  and  penalties. 
And  the  26th  provides  for  the  modes  of  recovering  penalties.  Upon 
the  whole,  I  am  of  opinion  that  there  is  nothing  in  the  Act  to 
prevent  the  plaintiff  from  maintaining  this  action,  and,  conse- 
quently, that  the  rule  which  has  been  obtained  for  entering  a 
nonsuit,  should  be  discharged. 
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Young   V.  Williams,  J. : 

r. 

Geiobb.  I  am  of  the  same  opinion.      The  document  produced  by  the 

plaintiff  was  such  a  certificate  as  is  mentioned  in  section  21.     At 

all  events,  the  defence  suggested  was  not  admissible  under  the 

general  issue. 

Rule  discharged. 


1W8.  KEARNS  V.  DURELL. 

J^ov.  17. 
(6  C.  B.  696—607 ;  S.  0.  18  L.  J.  C.  P.  28  ;  13  Jur.  163 ;  6  DowL  &  L.  357.) 

1-        ->  To  a  count  against  the  maker  of  a  promissory  note,  payable  on  demand, 

the  defendant  pleaded  that,  at  the  time  of  the  making  of  the  note,  the 
plaintiff  was  illegally  possessed  of  goods  of  the  defendant,  and  wrongfully 
detained  the  same,  without  any  right  or  title  so  to  do,  and  refused  to  give 
them  up  unless  the  defendant  would  make  and  deliver  to  him  a  promissory 
note  for  20/.,  payable  on  demand ;  that  the  defendant,  in  ozder  to  regain 
possession  of  his  goods,  and  for  no  other  purpose,  made  and  delivered  to  the 
plaintiff  the  note  in  the  first  count  mentioned ;  and  that,  except  as  before 
mentioned,  there  never  was  any  value  or  consideration  whatever  for  the 
making  of  the  note : 

Held,  per  Coltmak,  J.,  and  Maule,  J.,  dtibitante  Williams,  J.,  that  the 
plea  was  bad,  for  not  showing  the  circumstances  under  which  the  plaintif 
became  possessed  of  the  goods,  and  negativing  any  colour  or  pretence  of 
right  in  the  plaintiff  to  detain  them. 

A  further  plea  stated  that  there  were  certain  accounts  between  the  plain- 
tiff and  the  defendant,  upon  which  the  plaintiff  alleged  that  a  balance  vas 
due  to  him ;  that  thereupon  the  defendant,  at  the  i-equest  of  the  plaintiff, 
and  on  the  faith  of  such  allegation,  made  and  delivered  to  the  plaintiff  the 
note  in  the  first  count  mentioned,  for  and  on  account  of  the  said  alleged 
balance ;  that  the  note  was  made  and  delivered  to  the  plaintiff  on  the  ooo- 
dition  that  he  should  not  demand  payment  thereof  unless  it  should  appear 
that  such  balance  was  due ;  that,  at  the  time  of  the  making  of  the  note, 
there  was  not  any  balance  or  sum  of  money  whatever  due  from  the  defen- 
dant to  the  plaintiff,  nor  was  the  defendant  then  indebted  to  the  plaintiff  in 
any  sum  of  money  whatever ;  and  so  the  defendant  said,  that,  except  as 
aforesaid,  there  never  was  any  value  or  consideration  whatever  for  the 
making  of  the  said  notiC : 

Held,  that  the  plea  was  a  good  plea  of  want  of  consideration,  that  the 
agreement  therein  alleged  did  not  negative  the  absolute  contract  stated  in 
the  note, — and  that  it  was  not  necessary  that  the  plea  should  allege  that  the 
agreement  not  to  enforce  the  note,  if  no  debt  were  due,  was  in  writing. 

Debt.  The  first  count  was  upon  a  promissory  for  20f.  made  l»y 
the  defendant  to  the  plaintiff  on  the  26th  of  August,  1846,  payable 
on  demand. 

Second  plea,  that,  before  and  at  the  time  of  the  making  of  the 
said  promissory  note  as  in  the  first  count  mentioned,  the  plaintiff 
was  illegally  possessed  of  certain  goods  and  chattels  of  the  defen- 
dant, and  wrongfully  and  illegally  detained  the  same  from  the 
defendant,  without  any  right  or  title  so  to  do,  and  refused  to  give 
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ap  the  same  to  the  defendant,  although  often  requested  so  to  do,       Ksabns 
unless  he  the  defendant   would  make  his  promissory  "^note  in      dubbll* 
writing,  and  would  thereby  promise  to  pay  to  the  plaintiff  the  sum       [  •697  ] 
of  2M.  on  demand,  and  deliver  the  said  note  to  the  plaintiff ;  that 
thereupon  the  defendant,  in  order  to  regain  possession  of  his  said 
goods  and  chattels,  did,  to  wit,  on  the  day  and  year  in  the  first 
count  mentioned,  make  the  said  promissory   note  in  manner  and 
form  as  therein  alleged,  and  delivered  the  same  to  the  plaintiff  for 
the  purpose  aforesaid,  and  for  no  other  purpose,  and  on  no  other 
account  whatsoever ;  and  that,  except  as  thereinbefore  mentioned, 
there  never  was  any  value  or  consideration   whatever  for  the 
making  of  the  said  note,  and  that  the  plaintiff  then  held,  and 
always  held  the  said  promissory  note  without  any  value  or  con- 
sideration whatever.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  said  second  plea 
sets  up,  by  way  of  avoidance  of  the  promissory  note  in  the  first 
count  of  the  declaration  mentioned,  matter  which  amounts  in  law 
to  an  allegation  that  the  said  note  in  the  said  first  count  was 
obtained  by  the  plaintiff  from  the  defendant  by  duress  of  the  goods  of 
him  the  defendant,  and  that,  although  the  said  second  plea  confesses 
the  contract  in  the  said  first  count  mentioned,  it  nevertheless  fails 
to  set  forth  any  sufficient  avoidance  of  the  same,  nor  does  it  allege 
that  the  said  goods  and  chattels,  or  any  part  thereof,  in  the  said 
second  plea  mentioned,  were  unlawfully  seized  by  the  plaintiff  for 
the  purpose  of  enforcing  the  delivery  of  the  said  note  by  the  defen- 
dant to  the  plaintiff,  or  for  the  purpose  of  enabling  the  plaintiff 
to  extort  from  the  defendant  money  which  was  not  due  from  him 
the  defendant  to  the  plaintiff ;  that  the  said  second  plea  is  uncertain 
and  ambiguous,  in  this,  to  wit,  that  it  does  not  appear,  in  and  by 
the  said  second  plea,  how,  and  in  what  manner,  the  plaintiff  was 
illegally  possessed  of  the  said  goods  and  chattels  of  the  defendant, 
nor  can  the  plaintiff  ^safely  take  issue  upon,  or  traverse,  the  said  [  *598  ] 
averment,  without  involving  in  his  traverse  matter  of  law ;  that, 
assuming  the  said  plea  to  set  up,  not  matter  amounting  to  duress 
of  the  goods  of  the  defendant,  but,  on  the  contrary,  an  agreement 
by  the  defendant  to  make  the  said  note  in  consideration  of  his 
having  his  said  goods  and  chattels  delivered  up  to  him  by  the 
plaintiff,  yet  such  agreement  should  have  been  stated  in  the  said 
second  plea,  to  have  been  in  writing,  and  contemporaneous  with 
the  making  of  the  said  note ;  that  the  said  second  plea  is  double  and 
multifarious,  in  this,  to  wit,  that  it  sets  up  two  matters  in  answer  to 
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Kbarms      the  said  first  coant,  that  is  to  say,  that  the  said  note  was  obtained 
DoBBLL.      by  daress  of  the  defendant's  goods,  and,  further,  that  the  said  note 
was  made  without  consideration ;  and  that  the  said  second  plea  is 
in  other  respects  bad,  informal,  and  insufficient. 

Third  plea,  that,  before  the  making  of  the  promissory  note  in 
the  said  first  count  mentioned,  there  had  been  and  then  were 
certain  accounts  between  the  plaintiff  and  the  defendant,  and  the 
plaintiff,  at  the  time  of  the  making  of  the  said  note,  alleged  that 
there  was  then  a  balance  due  from  the  defendant  to  him  the  plaintiff 
on  such  account,  which  was  unpaid  and  unsettled ;  that,  thereupon, 
he,  the  defendant,  to  wit,  on  the  day  and  year  in*  the  said  first 
count  mentioned,  at  the  request  of  the  plaintiff,  and  on  the  faith  of 
such  allegation  of  the  plaintiff,  made  and  delivered  to  the  plaintiff 
the  said  promissory  note  in  the  said  first  count,  for  and  on  account 
of  the  said  alleged  balance  so  stated  by  the  plaintiff  to  be  then,  at 
the  time  of  the  making  and  delivery  of  the  said  note,  due  on  the 
said  accounts  from  the  defendant  to  the  plaintiff,  and  on  the  con- 
dition that  the  plaintiff  should  hot  demand  payment  of  the  said 
note,  unless  it  should  appear  that  such  balance  was  due  :  and  the 
defendant  in  fact  said,  that,  at  the  time  of  the  making  of  the  said 

[  *69i)  ]  note,  there  was  not  any  *  balance  or  sum  of  money  whatever  dae 
from  the  defendant  to  the  plaintiff  on  the  said  accounts  or  unsettled 
claim,  as  alleged  by  the  plaintiff,  nor  was  the  defendant  then 
indebted  to  the  plaintiff  in  any  sum  of  money  whatever,  as  the 
balance  of  or  on  such  accounts,  or  in  respect  thereof ;  and  so  the 
defendant  said,  that,  except  as  aforesaid,  there  never  was  any  value 
or  consideration  whatever  for  the  making  of  the  said  note,  and  that 
the  plaintiff  then  held,  and  always  held  the  same,  without  anv 
value  or  consideration  whatever.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  third  plea  neither 
traverses,  nor  sufficiently  avoids,  the  causes  of  action  to  which  it  is 
pleaded,  that  it  is  not  averred,  nor  doth  it  sufficiently  appear  in  or 
by  the  said  plea  how,  or  in  what  manner,  the  defendant  became  or 
was  discharged  from  the  promises  or  the  causes  of  action  therein 
mentioned ;  that  it  is  an  argumentative  denial  of  the  making  of 
the  note  set  forth  in  the  first  count ;  that  the  matter  of  defence 
advanced  by  that  plea,  should  have  been  shown  to  be  contained  in 
some  written  instrument  or  agreement  between  the  parties,  made 
contemporaneously  with  the  making  of  the  said  note,  and  that,  it 
not  being  so  shown,  it  is  to  be  taken  that  the  condition  therein 
mentioned,  was  an  oral  agreement  only ;  that  the  said  third  plea 
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tenders  an  immaterial  issue,  and  presents  no  allegation  which  the      Kbabns 
plaintiff  can  traverse  in  such  a  way  as  shall  raise  an  issue  decisive      dobell. 
of  the  action  on  the  merits;  that,  if  the  condition  in   that  plea 
referred  to,  was  a  condition  precedent  to  the  plaintiff's  right  to 
recover  on  the  said  note,  the  said  plea  is  bad,  as  an  argumentative 
denial  of  the  contract  therein  set  forth,  and,  on  the  other  hand,  if 
the  said  condition  did  not  form  a  condition  precedent,  the  plea 
shows  no  answer  whatever  to  the  action ;  that  the  plea  is  also 
double  and  multifarious,  in  this,  *to  wit,  that  it  sets  up  two  matters       [  *600  ] 
in  answer  to  the  said  first  count,  that  is  to  say,  that  the  said  note 
was  given  on  a  condition  which  turns  out  not  to  have  been  fulfilled, 
and  also  that  the  note  was  made  without  any  consideration  what- 
ever ;  that  no  certain,  single,  or  material  issue  can  be  taken  by  the 
plaintiff  upon  the  said  plea ;  that  it  is  calculated  needlessly  to 
perplex,  embarrass,  and  prejudice  the  plaintiff  in  his  replication ; 
and  that  it   is  in  other  respects  bad,  uncertain,  informal,  and 
insufficient. 
Joinder  in  demurrer. 

Coach,  in  support  of  the  demurrer : 

The  second  plea  is  bad  on  several  grounds.    Duress  of  goods 
clearly  can  be  no  answer  to  an  action  on  the  note  :  Skeate  v.  Beale  (i). 
*    *    Further,  the  plea  is  bad  for  duplicity.     A  plea  containing       [  60i  ] 
two  distinct  defences,  is  not  the  less  a  double  plea  because  one  of 
the  defences  is  badly  pleaded  :  Stephens  v.  Underwood  (2). 

(CoLTXiJf,  J. :  If  one  defence  is  bad  in  substance,  the  plea  will 
not  be  double.) 

Certainly  not.    The  Court  cannot  see  what  was  the  value  to  the 
defendant  of  the  re-delivery  up  of  the  goods. 

(V.  WiLUAHB,  J. :  A  plea  of  no  consideration,  simply,  amounts 
to  nothing :  the  defendant  is  bound  to  show  how  the  defence  of 
want  of  consideration  arises.) 


(Maulb,  J. :  ♦Surely  this  is  a  plea  setting  up  want  of  consideraton       [  ^602  ] 
as  subsidiary  to  the  other  defence :  there  might  have  been  value 
given,  as  well  as  delivering  up  the  goods.) 

(I)  52  B.  R  558  (U  Ad.  &  £1.  083 ;  (2)  4  Bing.  N.  C.  655 ;  6  Scott,  402. 

3  P.  &  D.  697). 

26—2 
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Kbarhs  Then  the  only  defence  left  is  the  duress  of  goods,  which  the  cases 
DuuLL.  cited  show  to  be  no  answer.  The  defendant  might  have  been 
entitled  to  bring  detinue  or  trover  for  the  goods :  still  it  might 
have  been  advantageous  to  him  to  get  them  back  without  litigation, 
and  in  specie,  instead  of  being  compelled  to  resort  to  his  remedy 
for  damages.  The  defendant  having  given  the  note  voluntarily,  and 
with  full  knowledge  of  all  the  facts,  he  is  bound  by  his  agreement. 

(Maule,  J. :  It  has  been  held  that  an  action  for  money  had  and 
received  will  not  lie  to  recover  back  money  paid  for  the  release  of 
cattle  wrongfully  taken  as  damage  feasant :  Lindon  v.  Hooper  {I) ; 
replevin  being  the  appropriate  remedy.) 

Here,  the  goods  might  have  been  illegally  distrained :  such  a  state 
of  facts  is  consistent  with  what  is  alleged.  To  make  the  plea  a 
good  answer  to  the  action,  it  should  have  shown  facts  that  would 
have  sustained  an  action  for  money  had  and  received. 

(V.  Williams,  J. :  In  Parker  v.  The  Great  Western  Railway  Com- 
%)any  (2),  where  the  Company  having  made  unreasonable  charges  for 
the  carriage  of  goods  to  one  particular  caiTier,  who  had  paid  them 
under  protest,  this  Court  held  that  he  might  recover  the  amount  of 
such  payments  in  an  action  for  money  had  and  received,  upon  the 
ground  that  such  payments  were  not  voluntary,  but  were  made  in 
order  to  induce  the  Company  to  do  that  which  they  were  bound  to 
do,  without  requiring  such  payments.) 

There  the  money  was  paid  under  protest ;  and  that  circumstance 
r  ♦eos  ]      *was  much  relied  on  by  the  Court. 

(Maule,  J. :  It  is  difficult  to  say  that  this  plea  shows  more  than 
one  defence.) 

The  third  plea  is  double ;  it  alleges,  that,  before  the  making  of 
the  note,  there  were  certain  accounts  between  the  plaintiff  and 
the  defendant,  upon  which  the  plaintiff  alleged  that  there  was  a 
balance  due  to  him,  and  that,  upon  the  faith  of  that  all^;ation, 
the  defendant  made  and  delivered  to  the  plaintiff  the  note  in  the 
first  count  mentioned ;  and,  further,  that  the  note  was  made  and 

(1)  Cowp.  414.  Eeplevin  would  also  91;     Dore    v.     Wiikinmny     2     Stari^. 

have  lain  in  the  case  of  toitious  taking  N.  P.  C.  288.    And  see   R,  Btvker* 

cited  from  the  Book  of  Assizes  [20  case,  M.  6  Hen.  VI.  fo.  9,  pi.  4. 
Ass.  72,  pL   14].     Vide  Marsh.    110,  (2)  7Man.  &G.  253;  7Soott,N.B. 

pi.  188 ;  Nightingale  v.  Adams,  1  Show.  835. 
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delivered  on  the  condition  that  the  plaintiff  should  not  demand  Kbabnb 
payment  thereof,  unless  it  should  appear  that  such  balance  was  dvrblii. 
due :  it  then  goes  on  to  allege  that  there  was  no  balance  due  from 
the  defendant  to  the  plaintiff,  that,  except,  as  aforesaid,  there 
never  was  any  value  or  consideration  for  the  making  of  the  note, 
and  that  the  plaintiff  holds,  and  always  held,  the  same  without 
any  value  or  consideration.  Tlie  plea,  therefore,  presents  two 
defences,  a  fraudulent  misrepresentation  that  a  balance  was  due,— 
and  that  the  note,  though  upon  the  face  of  it  purporting  to  be 
payable  on  demand,  was,  in  truth,  payable  only  upon  a  condition, 

(%[aulb,  J. :  I  cannot  discover  any  allegation  of  fraud :  the 
utmost  it  amounts  to  is,  a  mere  mistake.  The  only  consistent 
construction  to  put  upon  the  plea,  is,  to  hold  that  the  words 
"  except  as  aforesaid  "  apply  to  all  the  allegations  therein.) 

Assuming  the  latter  part  of  the  plea  to  set  up  a  contemporaneous 
agreement  to  vary  the  terms  of  the  note  declared  on,  it  should 
have  alleged  that  the  agreement  was  in  writing.  In  an  action 
upon  a  bill  or  note,  it  is  not  competent  to  the  defendant  to  give 
parol  evidence  to  show  that  it  was  agreed,  at  the  time  of  the 
acceptance  of  the  bill,  or  the  making  of  the  note,  that  the 
defendant  should  not  be  called  upon  to  pay  the  bill  according 
to  its  tenor :  Byles,  on  Bills,  p.  72. 

(V.  Williams,  J. :  The  allegation  is  introduced  *here  rather  with       [  '604  ] 
a  view  to  negative  the  finality  of  the  accounts.) 

Peacock,  contra  : 

The  second  plea  in  substance  is  a  special  plea  of  want  of 
consideration :  the  other  circumstances  are  introduced  merely 
for  the  purpose  of  showing  how  it  was  that  there  was  no  con- 
sideration for  the  making  of  the  note.  There  is  nothing  in  the 
plea  to  militate  against  the  doctrine  laid  down  in  Lindon  v. 
Httoptr  or  Atkin$on  v.  Davies^  or  the  dictum  of  Parke,  B.,  in 
Atlet  V.  Backhouse .  The  defendant  clearly  was  not  bound  to  go 
on  and  aver  that  the  goods  were  not  distrained  for  rent,  or  as 
damage  feasant,  or  to  negative  every  other  state  of  facts  from 
vhich  a  consideration  might  be  implied.  It  is  enough  if  the  plea 
shows  a  prima  facie  answer. 

(Macle,  J.:  You  say,  in  effect,  the  plaintiff  complains  of  the 
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KEAHKg  defendant's  not  paying  the  note.  The  defendant  answers,  "Tlie 
PuRELL.  reason  why  I  did  not  pay  it,  was,  that  it  was  given  to  you,  the 
plaintiff,  under  an  agreement,  that,  in  consideration  of  my  giving 
it,  you  would  re- deliver  to  me  certain  goods  of  mine  which  were 
illegally  detained  hy  you."  That  is  alleging  something  like  an 
authority  to  the  defendant,  from  the  plaintiff,  not  to  pay  the  note. 
Could  the  plaintiff  traverse  the  whole?  The  principle  of  the 
exception  in  Crogate's  case  (i)  is,  that  the  matter  sought  to  be  set 
up  is  especially  within  the  knowledge  of  the  other  party.) 

There  was  no  such  objection  as  this  taken  to  the  plea  in  Atkimon 
V.  Davies.  And  in  Astley  v.  Reynolds  (2),  it  was  held  that  money 
paid  under  distress  of  goods,  might  be  recovered  back. 

(Maulb,  J. :  If  a  man  enters  into  an  agreement  to  pay  money, 

and  he  pays  it,  he  cannot  recover  it  back.     If  he  had  any  defence, 

[  'BOS  ]       he  should  have  made  his  stand  upon  the  agreement.    ♦It  is  too 

late,  when  he  has  voluntarily  paid  the  money  with  full  knowledge 

of  the  facts.) 

The  third  plea  is  objected  to  for  duplicity,  and  also  on  the  ground 
that  the  contemporaneous  agreement  should  have  been  stated  to 
have  been  in  writing.  This,  like  the  second  plea,  is  a  special  plea 
of  want  of  consideration. 

(Maulb,  J. :  The  word  "  so  '*  is  very  ill  placed :  you  will  contend 
that  it  refers  to  the  previously  stated  facts,  as  showing  that  it  is 
by  means  of  them  only  that  there  was  no  consideration  for  the 
making  of  the  note  ?) 

Precisely  so. 

(Maulb,  J. :  It  does  not  follow,  as  a  necessary  consequence,  that 
there  was  no  other  consideration.) 

There  is  no  special  demurrer  on  that  ground.  As  to  the  other 
objection,  there  clearly  was  no  necessity  for  alleging  that  the 
agreement  was  in  waiting.  The  object  of  the  jileas,  is,  to  avoid 
circuity  of  action.  If  the  plaintiff  were  to  succeed  in  this  action 
upon  the  note,  the  defendant  would  have  a  cross-action  upon  the 
agreement. 

(1)  8  Co.  Eep.  48  a.  (2)  2  Stra.  916. 
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Crouch,  in  reply :  Ebabkb 

If  the  plea  had  shown,  as  it  ought  to  have  done,  the  circnm-  Dubell. 
stances  under  which  the  plaintiff  took  and  detained  the  goods, 
it  would  at  once  have  been  seen  whether  or  not  there  was 
consideration  for  the  giving  of  the  note.  The  mere  fact  of  the 
defendant's  getting  back  his  goods  without  a  replevin,  would  of 
itself  be  some  consideration.  In  Haigh  v.  Brooks  (i),  it  was 
held  that  the  giving  up  to  the  defendant,  at  his  request,  a  void 
guarantee,  was  a  good  consideration  for  the  defendant's  promise 
to  be  answerable  for  the  payment  of  certain  bills  of  exchange. 

(V.  Williams,  J.:  What  authority  is  there  for  saying  that  the 
giving  up  of  goods  which  the  plaintiff  had  no  right  to  keep,  is  any 
consideration  for  the  payment  of  *money  ?)  C  *^^  ] 

None. 

(Maulb,  J. :  The  guarantee  in  Haigh  v.  Brooks  was  not  a  thing 
the  party  had  a  right  to  have  given  up  to  him. 

V.  WiLLUus,  J. :  The  Court  of  Exchequer  Chamber  in  that  case 
assumed  that  the  guarantee  might  have  been  a  good  one.) 

Here,  it  might  have  been  important  to  the  defendant  to  have  his 
goods  restored  to  him  in  specie,  and  without  litigation,  which 
would  have  been  ample  consideration:  Gtdliver  v.  Co8e7is{2). 
Crbsswbll,  J.,  in  that  case,  observes :  "  The  payment  appears 
to  me  to  have  been  made  for  the  purpose  of  avoiding  all  question 
or  dispute  as  to  the  right  to  distrain.  The  plaintiff  cannot,  there- 
fore, now  turn  round  and  recover  back  the  money  which  he  ao 
paid  upon  an  adequate  consideration." 

As  to  the  third  plea,  it  is  said  that  it  is  competent  to  the 
defendant  to  show  a  parol  agreement  between  himself  and  the 
plaintiff  that  the  note  should  not  be  paid.  In  Rawson  v.  Walker  (3), 
it  was  held,  that,  where  a  defendant  undertakes  to  pay  a  note 
on  demand,  he  cannot  adduce  evidence  to  show  a  liability  on  a 
contingency  only. 

Coltmam,  J.  (4) : 
The  CouBT  are  all  agreed  that  the  third  plea  is  a  good  plea* 

(1)  50  fi.  B.  399  (10  Ad.  &  El.  309).  (4)  Wilde,  Ch.  J.,  was  absent^  on 

(2)  68  R,  B.  816  (1  C.  B.  788).  account  of  illneas. 
C»)  1  Stark.  N.  P.  C.  36U 
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KBABN8      It  states,  in  substance,  that  there  was  no  consideration  for  the 

DuBBLL.      giving  of  the  note  by  the  defendant.    It  was  not  necessary  to 

allege,  on  the  face  of  the  plea,  that  the  collateral  agreement, 

that  the  note  should  not  be  enforced  if  no  balance  were  due,  was 

in  writing. 

As  to  the  second  plea,  there  is  more  doubt.  If  it  had  alleged 
that  the  plaintiff  had  no  right,  or  colour  or  pretence  of  right,  to 
detain  the  goods,  I  should  have  thought  the  plea  a  good  one.  But, 
in  the  absence  of  any  statement  of  the  circumstances  under  which 
[  *'607  ]  the  ^goods  came  into  the  plaintiff's  possession,  I  incline  to  think 
the  plea  is  not  good.  I  think,  however,  the  defendant  ought  to 
be  allowed  to  amend  (i). 

Maule,  J. : 

I  concur  with  my  brother  Coltman  in  thinking  that  the  third 
plea  is  good.  It  is  objected,  on  the  part  of  the  plaintiff,  that  the 
matters  alleged  in  the  plea  are  inconsistent  with  the  contract  on 
the  face  of  the  note.  I  do  not,  however,  think  that  that  is  so. 
The  allegation  in  the  plea,  that  the  note  was  made  and  delivered 
on  the  condition  that  the  plaintiff  should  not  demand  payment 
thereof,  unless  it  should  appear  that  the  supposed  balance  was 
due,  does  not,  in  terms,  contradict  the  express  contract  contained 
in  the  note.  Upon  the  whole,  it  is  a  good  plea  of  want  of 
consideration. 

I  also  agree  that  the  second  plea  is  insufficient,  for  the  reasons 
already  given. 

V.  Williams,  J. : 

I  also  think  the  third  plea  good  :  it  gives  a  history  of  the 
transaction,  showing  how  the  want  of  consideration  arises. 

As  to  the  second  plea,  however,  I  feel  a  difficulty  in  perceiving 
how  the  plaintiff's  giving  up  goods  which  he  has  no  right  to  retain 
can  furnish  a  consideration  for  the  giving  of  a  promissory  note ; 
though  I  have  not  sufficient  confidence  in  my  own  impression  to 
induce  me  to  differ  from  the  rest  of  the  Court. 

There  will,  therefore,  be  judgment  for  the  plaintiff  on  the  second 
plea,  and  for  the  defendant  on  the  third. 

Judgment  accordingly. 

(1)  Peacock,  having  the  decision  of  favour,  declined  to  avail  himaelf  of 
the  OouBT  upon  the  third  plea  in  hiB      this  permission. 
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Nov.  20. 
[608] 


BELCHER  AND  Another  v.  PATTEN  (l).  is*^. 

(6  C.  B.  608—620;  S.  C.  18  L.  J.  C.  P.  69 ;  12  Jur.  1028 ;  6  Dowl.  &  L.  370.) 

On  the  4th  of  March,  the  Sheriffs  of  London  entered  upon  premises  of  A., 
under  bl  Ji.  fa,  at  the  suit  of  £.,  A.'s  goods  being  then  already  under 
seixare,  upon  an  execution  at  the  suit  of  C,  by  an  officer  of  the  Lord 
Mayor's  Court,  and  D.  (the  landlord  of  the  premises)  being  also  in  for  rent. 
On  the  9th  of  March  a  fiat  in  bankruptcy  was  awarded  against  A.  On  the 
6th  of  April,  D.  sold  all  the  goods,  and,  after  paying  C.'s  execution,  and 
retaining  the  amount  due  to  himself  for  rent,  paid  the  residue  into  Court  to 
abide  the  event  of  an  issue  between  A.'s  assignees  and  B.,  as  to  whether,  at 
the  date  and  issuing  (awarding)  of  the  fiat,  the  assignees  were  entitled  to 
the  goods  as  against  B. : 

Held,  that  it  was  not  competent  to  the  assignees,  under  this  issue,  to  set 
up  either  the  prior  execution  or  the  distress,  to  defeat  the  claim  of  B.,  and, 

SemUe,  that,  if  they  wished  to  deny  the  efficacy  of  the  levy  under  the 
second  writ,  as  a  ''seizure  "  within  the  meaning  of  the  6  Geo.  lY.  c.  16, 
8.  108,  they  should  haye  made  the  objection  when  before  the  Judge  under 
the  interpleader  rule. 

This  was  an  interpleader  issue,  in  the  form  provided  by  the 
statote  8  &  9  Vict.  c.  109,  s.  19  (2),  between  the  assignees  of  one 
Charles  Brown,  a  bankrupt,  and  John  Patten,  an  execution- 
creditor,  to  try  the  title  to  certain  goods  of  the  bankrupt.  The 
issue  was  as  follows : 

'*  The  assignees  of  the  said  Charles  Brown  affirm,  and  the  said 
John  Patten  denies,  that,  at  the  date  and  issuing  of  the  said  Jiat, 
the  said  assignees  were  entitled  to.  the  said  goods,  as  against  the 
said  John  Patten." 

The  issue  was  tried  before  Y.  Williams,  J.,  at  the  first  sitting 
in  London,  in  Trinity  Term,  1847.  The  facts  that  were  given  in 
evidence  were  as  follows : 

On  the  26th  of  February,  1847,  all  the  goods  of  Brown,  were 
seized  by  a  serjeant-at-mace,  under  an  execution  out  of  the  Lord 
Mayor's  Court  at  the  suit  of  one  Leschelles  (a),  the  officer  remaining 
in  possession  down  to  the  4th  of  March. 

On  the  3rd  of  March,  a./?. /a.,  upon  a  judgment  *obtained  against       [  **^^  ] 
Brown,  at  the  suit  of  Patten,  was  delivered  to  the  sheriffs,  indorsed 
to  levy  80/.,  besides  &c.     A  warrant  upon  this  writ  was  granted  to 
the  sheriff's  officer  at  half-past  three  o'clock  on  that  day  ;   but  the 
officer  did  not  actually  enter  under  it  until  about  noon  on  the  4th. 

On  the  4th  of  March,  and  before  the  levy  under  the  second  writ, 

(\)  See  Richardiv.  Jenkins  (\SS7)n  See    now    R.    8.    C.    Ord.    LVH.— 

a  B.  D.  64-1.  648  {S,    C,   (1887)   18  J.  G.  P. 

Q.  B.  D.  451 :  56  L.  J.  Q.  B.  293).—  (3)  In  other  parts    of    the    report 

J.  Q.  P.  called    Laschelles    and    Lachelles. — 

(IJ)  Repealed  by  55  4  56  Vict.  o.  19.  J.  G.  P. 
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Bblobkr     a  distress  of  60/.  arrears  of  rent  was  pnt  in  b}'  the  landlord.    On 

Pattkn.      ^^^  s^me  day,  Brown  committed  an  act  of  bankruptcy,  by  executing 

an  assignment  of  all  his  goods  to  trustees  for  the  benefit  of  his 

creditors.     The  sheriffs  had  notice  of  this  act  of  bankruptcy,  -but  the 

defendant  had  not 

On  the  9th  of  March,  Sifiat  in  bankruptcy  was  awarded  against 
Brown,  under  which  he  was  afterwards  declared  a  bankrupt. 

On  the  6th  of  April,  the  landlord  sold  all  the  goods,  and,  after 
paying  out  Laschelles's  execution,  and  retaining  the  amount  due  to 
himself  for  rent,  paid  the  balance  into  Court  to  abide  the  event 
of  this  issue. 

On  the  part  of  the  assignees,  it  was  insisted  that  the  sheriffs 
were  not  entitled  to  enter  under  Patten's  execution,  on  the  4th  of 
March,  the  goods  being  then  already  in  the  custody  of  the  law. 

Under  the  direction  of  the  learned  Judge,  the  jury  found  for 
the  plaintiffs;  leave  being  reserved  to  the  defendant  to  move  to 
enter  the  verdict  for  him,  if  the  Court  should  be  of  opinion  that 
his  execution  was  well  levied. 

Talfoiird,  Serjt.,  in  the  course  of  the  same  Term,  obtained  a 
rule  nisi  accordingly. 

He  referred  to  Scott  v.  Lewis  (i)  to  show  that  the  sheriff  cannot 
apply  to  the  Court  under  the  Interpleader  Act,  unless  the  goods  or 
[  •610  ]  *money  in  dispute  are  actually  in  his  hands  (2) ;  and  to  Jones  v. 
Atherton  (s),  to  show  that,  if  a  second  ^i. /a.  be  delivered  to  the 
sheriff  whilst  he  has  the  defendant's  goods  in  his  possession  under 
a  prior  writ,  the  goods  are  bound  by  the  second  execution,  subject 
to  the  first,  from  the  day  of  the  delivery  of  the  last  to  the  sheriff, 
and  that  even  without  a  warrant  of  the  second  writ,  or  further 
seizure ;  and  also  to  the  case  of  Eaton  v.  Southby  (4),  as  showing, 
that,  under  the  circumstances,  the  distress  was  unlawful  (5). 

(1)  2  Cr.  M.  &  R.  289;  5  Tyr.  1083.  even  poods  distrained  damage  ftamnU 

(2)  Upon  this,  Cresswell,  J.,  are  in  the  custody  and  under  the  pro- 
remarked,  that,  though  the  sheriff  taction  of  the  lav,  and  therefore 
might  be  estopped,  the  assignees  were  cannot  be  distrained  for  rent,  is 
not.  The  issue  had  been  directed,  on  expressly  holden  in  Co.  Litt.  47  ^ 
the  application  of  the  assignees.  and  several  other  books ;  and  we  ai« 

(3)  17  R.  R.  442  (7  Taunt.  56;  2  inclined  to  be  of  this  opinion.  But,  if  it 
Marsh.  375).  were  necessary  for  us  to  give  any  posi- 

(4)  Willes,  131 ;  S,  0,1  Mod.  251 ;  tive  resolution  on  this  point,  it  would 
Barnes,  206 ;  Qilb.  Distr.  3rd  ed.  50.  be  very  proper  to  ctmsider  whether  the 

(5)  Willes,  Ch.  J.,  in  delivering  statute  2  W.  &  M.  c.  5,  and  the  statute 
the  judgment  of  the  Court  there  says :  8  Ann.  c.  14,  have  made  any  ulteratioa 
**That  goods  taken  in  execution,  or  in  this  respect " :  Willes,  136, 
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Byles,  Serjt.,  and  Ccmch  now  showed  cause:  Bbtxjueb 

It  may  be  conceded  that  an  act  of  bankruptcy  of  which  the  Patten. 
execation-creditor  has  no  notice,  does  not,  since  the  2  &  8  Vict.  c.  29, 
bind  him ;  and  it  may  also  be  conceded  that  a  notice  to  the  sheriff, 
or  to  his  officer  in  possession,  is  not  a  notice  to  the  execution- 
creditor  :  Ramsey  v.  Eaton  (i).  But  it  is  submitted  that  the  entry  by 
the  sheriffs  on  the  4th  of  March,  under  the  Ji.  fa,  at  the  suit  of 
Patten,  was  not  a  seizure  within  the  108tb  section  of  the  6  Geo.  lY. 
c.  16  (2),  which  enacts  that  "  no  creditor  having  security  for  his  debt, 
or  having  made  *any  attachment  in  London,  or  any  other  place,  by  [  *6ii  ] 
virtue  of  any  custom  there  used,  of  the  goods  and  chattels  of  the 
bankrupt,  shall  receive  upon  any  such  security  or  attachment 
more  than  a  ratable  part  of  such  debt,  except  in  respect  of  any 
execution  or  extent  served  and  levied  by  seizure  upon,  or  any  mort- 
gage of  or  lien  upon,  any  part  of  the  property  of  such  bankrupt 
before  the  bankruptcy."  That  means  an  actual  and  a  legal  seizure ; 
here,  there  was  neither  ;  for,  the  goods,  being  already  in  the  custody 
of  the  law,  were  incapable  of  being  again  seized.  In  Comyns*s 
Digest  (3),  it  is  said:  *'  The  sheriff,  upon  a  Jieri  facias,  cannot  take 
things  fixed  to  the  freehold,  as  doors,  windows,  &c.  So,  the  sheriff 
cannot  take  goods  in  pledge  (4),  or  demised  to  another  (6) ;  nor  goods 
taken  and  in  custody  of  the  sheriff  upon  a  former  execution  '*  (6). 

(Maulb,  J. :  Do  these  cases  show  any  more  than  that  the 
sheriff  may  not  set  at  naught  the  authority  of  the  law  ?  May  he 
not  seize  and  sell  subject  to  the  right  that  has  already  attached  ?) 

It  is  submitted  that  he  cannot.  [They  cited  Bachurst  v.  Clinkard  (7), 
and  Reddell  v.  Stowey  (8).] 

(CoLTMAN,  J. :  Where  the  sheriff  being  already  in  under  one  writ,        [  612  ] 
afterwards  receives  a  second,  he  sells  under  both.) 

In  a  certain  sense  that  is  true.  Upon  a  Ji.  fa.  on  a  judgment 
against  A.  who  is  partner  with  B.,  the  sheriff  is  bound  to  seize  the 
whole  partnership  effects  ;  but  he  can  only  sell  the  moiety  belonging 

(1)  10  M.  A  W.  22.  Abr.  Pledges,  pi.  24. 

(2)  Repealed  by  12  &  13  Vict  c.  106,  (5)  Dyer,  67  b,  in  marg.  But  see 
8.  1.    See  now  s.  -loof  the  Bankruptcy      Bro.  Abr.  Execution,  pi.  107. 

Act,  I88:J.— J.  G.  P.  (6)  Citing  Letchmere  v.  Thorowyoinl, 

(3)  Title  Execution  (0.  4).  3  Mod.  23(5;  Bachurst  v.  Clinkard,  1 

(4)  But  goods  pawned  may  be  taken      Show.  173  ;  Holt,  643. 

on  an  execution  against  the  pawner,  (7)  I  Show.  173;  Holt,  643. 

upon  aaiiaiaction  of  the  pledge,  Bro.  (8)  62  R  B.  806  (2  Moo.  &  Bob.  358). 
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Bklohbb     to  A.,  the  property  and  possession  of  the  other  moiety  continning 
PAfTKK.      ^  ^-  •  Johnson  Y.  Evans  (i).     *     *     * 

(V.  Williams,  J. :  A  landlord  who  has  distrained  for  rent,  has 
only  a  lien  upon  the  tenant's  goods  :  he  cannot  maintain  trover  for 
them  against  a  wrong-doer.) 

[  ^eis  ]  No :  but  the  ♦sheriff  can :  WiUyraham  v.  Snoiv  (2).  Property  held  bv 
a  party  in  right  of  a  lien,  cannot  be  taken  in  execution :  Legg  v. 
Evans  (a).     ♦     *     * 

(Maulb,  J. :  There,  the  defendant  had  no  property.  You  have 
to  make  out  that  Brown  had  in  him  no  property  that  could  L^e  the 
subject  of  sale  by  the  sheriff  under  a^.  /a.  Has  it  not  been  held 
that  the  sheriff  may  seize  and  sell  the  reversion  in  goods  that  are 
under  hire  ?) 

The  sheriff  cannot  seize  what  he  cannot  sell ;  but  it  does  not  follow 
that  he  may  seize  everything  that  may  be  sold.  A  debt  may  be  the 
subject-matter  of  a  sale ;  but  it  cannot  be  seized,  even  since  the 
statute  1  &  2  Vict.  c.  110,  s.  12,  which  allows  bills  of  exchange  and 
promissory  notes  to  be  seized  :  Harrison  v.  Paynter  (4). 

(Maulb,  J. :  In  Tidd*s  Practice  (5),  it  is  said  :  The  sheriff  cannot 
take  ''  goods  pawned  or  gaged  for  debt ;  nor  goods  demised  or  letten 
[  'eH  ]  for  *years ;  nor  goods  distrained,  or  taken  and  in  custody  of 
the  sheriff  upon  a  former  execution ;  nor  anything  which  cannot 
be  sold,  as  deeds,  writings,  &c.  But  goods  pawned  may  be 
taken  on  an  execution  against  the  pawner,  upon  satisfaction  of 
the  pledge.  And,  though  it  be  said,  that,  in  the  case  of  a 
lease  of  land  and  of  a  stock  of  cattle  for  a  year,  they  cannot  be 
taken  in  execution  during  the  term,  that  is,  because  the  lessor 
himself  could  not  have  dispossessed  his  tenant  during  the  year,  and 
of  course  the  lessor's  creditor  cannot.  But,  subject  to  the  right 
of  the  pawnee  or  lessee,  the  goods  may,  it  seems,  be  taken  in  execu- 
tion :  and  the  sheriff  is  not  liable  to  an  action  for  selling  the 
entire  property,  unless  he  be  apprised  that  the  defendant  has  only 
a  special  interest  therein.") 

At  the  time  Patten's  execution  went  in,  all  that  remained  in 
Brown,  was,  an  interest  in  the  surplus,  after  satisfying  the  rent 

(1)  7  Man.  &  G.  240 ;  7  Scott,  N.  B.  (3)  o5  R.  R.  490  (6  M.  A  W.  36). 
1035.                                                                      (4)  6  M.  &  W.  387. 

(2)  2  Wms.  Saund.  47  a.  (5)  9th  ed.  p.  1003. 
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anil  the  execution  at  the  suit  of  Laschelles.     Tlie  108th  section     Bklohbb 
of  the  6  Geo.  IV.  c.  16,  is  to  be  construed  strictly  as  against  the      pattbn. 
execution-creditor.      To  satisfy  its  words,  the  seizure  must  be  of 
something  that  the  sheriff  is  able  to  sell. 

Talfourd,  Serjt.,  and  Bet-an,  in  support  of  the  rule : 
The  words  of  the  6  Geo.  IV.  c.  16,  s.  108,  must  have  a  *reason-  [  •ais  ] 
able  construction.  The  older  authorities  as  to  goods  in  pledge,  or 
in  the  custody  of  the  law,  mean  nothing  more  than  this,  that 
they  shall  not  be  liable  to  seizure  by  the  sheriff  in  such  a  sense 
as  to  affect  the  rights  of  the  pawnee  or  other  person  interested 
in  them.  The  sheriff  may,  under  a  second  writ,  seize,  subject  to 
the  first  writ;  and  if  he  were  to  abstain  from  so  doing,  and 
to  return  nulla  bona,  he  would  be  liable  to  an  action  for  a 
false  return.  [They  cited  Jones  v.  Atherton  (i),  and  Saunders  v. 
Bridges  (2).]  Here  the  sheriff  receives  a  fi,  fa.  at  the  suit  of  Patten  [  616  ] 
on  the  8rd  of  March,  and  he  executes  it  on  the  4th :  at  that  time, 
he  finds  all  the  defendant's  goods  in  the  possession  of  an  officer 
of  the  Lord  Mayor's  Court.  Suppose  he  had  returned  nulla  hona^ 
would  that  have  been  a  good  return  ?  The  argument  on  the  other 
side  must  go  the  length  of  saying  that  it  would.  The  surplus 
was  bound  by  the  delivery  of  the  second  writ  to  the  sheriff. 

(Maulb,  J. :  The  cases  you  cite  proceed  upon  the  ground  that, 
the  sheriff  having  seized  the  goods  under  the  first  writ,  they  are  as 
completely  in  his  possession  as  any  act  of  his  can  make  them,  and 
therefore  a  second  seizure  would  be  an  idle  and  useless  ceremony. 
May  it  not  follow  that  a  seizure  by  the  first  sheriff  is  an  entire 
taking  of  the  goods  by  him,  leaving  nothing  to  be  taken  by  any  one 
else  ?  It  looks  very  like  the  case  of  goods  in  pledge.  The  goods, 
no  doubt,  remained  the  property  of  the  debtor,  though  they  were 
bound  by  the  first  seizura) 

The  assignees  here  are,  in  effect  attempting  to  set  up  the  rights  of 
strangers, — of  Laschelles,  the  first  execution  creditor,  and  the 
landlord.  This  they  clearly  have  no  right  to  do.  [See]  Graham  v. 
Witherhy  (3).     *     *     ♦ 

(V.  Williams,  J. :  The  proper  course  for  the  assignees  to  pursue,       f  618  ] 
if  they  had  intended  to  dispute  that  the  sheriff  was  in  possession, 

(1)  17  B.  R.  442  (7  Taunt.  66 ;  2  (2)  3  B.  &  Aid.  95. 

ICanh.  375).  (3)  7  a  B.  491. 
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BKU3HICB     was,  to  object  before  the  Judge  that  this  was  not  a  case  for  inter- 
Pattck.      pleader.    It  seems  to  have  been  agreed  that  the  sheriff  was  in 
possession. 

Maulb,  J. :  The  seizure  is  the  foundation  of  the  interpleader. 

Byles,  Serjt. :  The  words  of  the  Interpleader  Act,  1  &  2  Will.  IV. 
c.  58,  8.  6,  are  '*  taken  or  intended  to  be  taken.'') 

COLTKAN,  J.  (i) : 

I  am  of  opinion  that  this  rule  mast  be  made  absolate.  The 
property  in  the  goods  was  originally  in  Brown,  and  it  appears  tome 
that  that  property  was  not  altered  by  anything  that  had  occon-ed 
before  the  sheriffs  entered  and  seized  them  under  the  Ji,  fa.  at  the 
suit  of  Patten.  The  goods  were  at  that  time  clearly  liable  to  be 
taken,  as  against  Brown.  If  Laschelles  or  the  landlord  had  inter- 
fered to  prevent  a  seizure  under  the  second  writ,  that  would  have 
been  a  different  matter.  But  the  question  is,  whether  the  assignees 
are  at  liberty  to  set  up  the  rights  of  third  persons,  with  whom  they 
are  in  no  way  identified,  and  who  do  not  themselves  interfere.  No 
doubt,  the  assignees  might  set  up  the  right  of  a  third  person, 
[  *619  ]  provided  they  claimed  under  him  :  but  this  is  an  attempt  *to  set 
up  the  title  of  a  mere  stranger,  which  clearly  cannot  be  done. 

Maule,  J. : 

I  am  of  the  same  opinion.  It  appears  that  certain  goods  were, 
on  the  4th  of  March,  seized  by  the  Sheriff  of  London,  under  a  writ 
olfi.fa.  at  the  suit  of  Patten,  upon  Brown's  premises,  and  which 
formerly  had,  undoubtedly,  been  the  property  of  Brown.  Brown 
afterwards  becoming  bankrupt,  a  question  is  raised  between  his 
assignees  and  Patten,  whether,  as  between  them,  the  assignees 
were,  on  the  9th  of  March,  the  day  the  fiat  against  Brown  issued, 
entitled  to  the  goods.  Both  parties  claim  under  the  bankrupt :  the 
execution  creditor  insisting,  on  the  one  hand,  that  the  goods  were 
operated  upon  by  the  execution  served  and  levied  on  the  4th  of 
March,  and  therefore  that  he  is  entitled  to  hold  them  as  against  the 
assignees,  by  virtue  of  the  108th  section  of  the  6  Geo.  IV.  c.  16; 
and  the  assignees,  on  the  other  hand,  contending  that  the  goods, 
being  already  in  the  custody  of  the  law,  were  not  liable  to  seizare 
under  the  second  execution,  and  consequently  were  operated  on  bj 
the  fiat.  The  assignees,  as  it  seems  to  me,  are  in  effect  seeking 
(1)  Wilde,  Oh.  J.,  was  absent,  on  account  of  indispoaitioiL 
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to  avail  themselves  of  an  alleged  infirmity  of  title  to  the  goods  on      Beloubb 
the  part  of  the  execution  debtor  :  they  are  seeking  to  set  up  the  right      pattbn. 
of  third  persona,  who  do  not  themselves  interfere.     The  sole  question 
is,  as  between  the  parties  to  this  issue,  which  is  entitled  to  the 
goods?    As  against  the  assignees,  I  think  Patten,  the  execution 
creditor,  clearly  is  entitled  to  them. 

V.  WiLLUMS,  J. : 

I  am  of  the  same  opinion.  The  execution  at  the  suit  of  Patten 
was  duly  served  and  levied  by  seizure,  within  the  108th  section  of 
the  6  Geo.  IV.  c.  16,  on  the  4th  of  March,  provided  the  goods  were 
at  that  time  the  goods  of  Brown.  They  clearly  were  so,  *but  for  [  *620  ] 
the  claims  of  Lachelles,  the  execution  creditor  in  the  suit  in  the 
Lord  Mayor's  Court,  and  of  the  landlord.  Upon  this  issue,  the 
assignees  were  not  entitled  to  set  up  the  ju8  tertii,  but  were  bound 
to  rely  upon  their  own  title  only. 

Rule  absolute. 


BLANDT  V.  DE  BURGH.  is^s 

(6  C.  B.  623—640 ;  S.  C.  18  L.  J.  C.  P.  2 ;  12  Jur.  1005 ;  6  DowL  &  L.  412.)  Abr.  25. 

In  1845,  certain  persons,  one  of  whom  was  the  defendant,  formed  them-  r  (j23  1 
sehres  into  a  committee  for  establishing  a  Bail  way  Company.  They  took 
offioefl  in  Moorgate  Street,  where  a  brass  plate  was  put  up  with  the  name  of 
the  Company  engraved  thereon.  In  November,  1845,  the  Company  was 
provisionally  registered.  In  January,  1846,  the  scheme  was  abandoned, 
and  the  defendant  interfered  no  further  with  it.  A  sub- committee  was 
afterwards  appointed  (by  whom  it  did  not  appear),  for  the  purpose  of 
ascertaining  and  arranging  the  claims  upon  the  committee-men.  And,  in 
September,  1846,  the  plaintiff,  a  local  attorney  and  agent  of  the  Company, 
delivered  a  signed  bill  at  the  office  in  Moorgate  Street,  addressed  to  "  the 
provisional  committee  of  the  Company  "  : 

Held,  by  Wilds,  Ch.  J.,  and  Y.  Williams,  J.,  that  this  was  not  a  suffi- 
cient delivery  at  the  "  office  of  business  "  of  the  defendant,  to  charge  him 
within  s.  37  of  the  Solicitors  Act,  1843. 

Per  CoLTMAN,  J.,  and  Maule,  J.,  that  it  was. 

Tms  was  an  action  of  debt,  for  work  and  labour,  and  for  money 
paid,  &e. 

Plea,  amongst  others,  that  the  action  was  brought  for  the 
recovery  of  fees,  charges,  and  disbursements  claimed  by  the  plaintiff 
m  respect  of  business  done  and  moneys  paid  by  him  as  the  attorney 
for  the  defendant,  and  that  the  plaintiff  did  not,  one  month  before 
the  commencement  of  the  action,  deliver  to  the  defendant  he  being 
the  party  to  be  charged  therewith,  or  send  by  the  post  to,  or  leave 
for  him  at  his  counting-house,  office  of  business,  dwelling-house,  or 
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Blahdt      last  known  place  of  abode,  or  at  either  of  such  places,  any  bill 
Dk  Burqb.    ^'  ^^^<^^  ^^^^>  charges,  and  disbursements,  subscribed  with  the  proper 
hand  of  the  plaintiff,  &c.    Verification. 

Beplication,  that  the  plaintiff  did,  one  month  before  the  com- 

[  *624  ]      mencement  of  the  action,  to  wit,  on,  &c.,  leave  *for  the  defendant, 

at  his  office  of  business,  a  bill  of  the  said  fees,  charges,  and 

disbursements,  subscribed  with  the  proper  hand  of  the  plaintiff,  &c. 

The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  sittings  in  London 
after  Trinity  Term,  1847.  The  facts  were  as  follows :  The  action 
was  brought  in  respect  of  services  rendered  by  the  plaintiff  as 
solicitor  and  local  agent  to  the  Oxford,  Thame,  High  Wycombe, 
and  Uxbridge  Junction  Railway  Company,  of  the  provisional  and 
managing  committees  of  which  the  plaintiff  was  a  member. 

The  Company  in  question  commenced  its  existence  in  August, 
1845.  The  defendant  acted  as  chairman  of  the  managing  committee 
from  the  15th  of  October  in  that  year.  On  the  20th  of  October, 
the  Company  took  offices  at  No.  48,  Moorgate  Street,  in  the  city  of 
London.  On  the  15th  of  November,  the  Company  was  provisionally 
registered,  under  the  7  &  8  Vict.  c.  110,  s.  4.  Several  meetings  of 
the  committee  were  held  at  the  offices  in  Moorgate  Street  daring 
the  month  of  December,  at  which  the  defendant  was  present.  A 
prospectus  was  published,  inviting  parties  to  become  shareholders 
in  the  concern,  and  appointing  the  5th  of  January,  1846,  for  the 
payment  of  deposits.  No  payments,  however,  were  made,  and  con- 
sequently the  project  was  abandoned,  or,  in  the  language  of  one  of 
the  witnesses,  **  died  a  natural  death." 

On  the  9th  of  March,  1846,  a  letter  headed  "  Oxford,  Thame, 
High  Wycombe,  and  Uxbridge  Junction  Railway  Offices,  48,  Moor- 
gate Street,"  was  addressed  to  the  plaintiff  by  the  secretary  of  the 
Company.  This  letter  informed  the  plaintiff  that  a  special  meeting 
of  the  Company  had  been  held  on  the  5th  of  March  ;  that  a  sub- 
committee had  been  appointed  for  the  purpose  of  considering 
the  claims  against  the  Company,  and  ascertaining  the  extent  of 
[  *626  ]  liability  of  the  several  members  of  the  ^committee ;  and  that,  the 
sub-committee  having  made  such  investigation,  he,  the  secretary, 
was  instructed  to  offer  the  plaintiff  1051.  in  discharge  of  any  claim 
he  might  have  upon  the  Company. 

On  the  28th  of  September,  1846,  the  plaintiff  inclosed  his  bill  of 
costs  in  an  envelope,  directed  to  the  Company,  at  the  offices  No.  43, 
Moorgate  Street,  and  caused  the  same  to  be  delivered  there  to  a 
person  who  appeared  to  be,  and  was  believed  by  the  witness  who 
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left  it  to  be,  a  clerk,  the  brass-plate  on  which  was  engraved  the  name      blandt 
of  the  Company  being  still  affixed  to  the  premises.  P^  burgh 

The  bill  was  headed,  "  The  Provisional  Committee  of  the  Oxford, 
Thame,  High  Wycombe,  and  Uxbridge  Junction  Railway  Company, 
to  WilUam  Blandy." 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no 
evidence  to  go  to  the  jury,  to  show  a  delivery  of  a  bill  of  costs, 
sufficient  to  charge  the  defendant,  within  the  87th  section  of  the 
statute  6  &  7  Vict.  c.  78,  which  enacts  "  that  np  attorney  or  solicitor, 
nor  any  executor,  administrator,  or  assignee  of  any  attorney  or 
solicitor,  shall  commence  or  maintain  any  action  or  suit  for  the 
recovery  of  any  fees,  charges,  or  disbursements  for  any  business 
done  by  such  attorney  or  solicitor,  until  the  expiration  of  one  month 
after  such  attorney  or  solicitor,  or  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  shall  have  delivered  unto  the 
party  to  be  charged  therewith,  or  sent  by  the  post  to  or  left  for  him  at 
his  counting-house,  office  of  business,  dwelling-house,  or  last  known 
place  of  abode,  a  bill  of  such  fees,  charges,  and  disbursements ; 
and  which  bill  shall  either  be  subscribed  with  the  proper  hand  of 
such  attorney  or  solicitor  (or,  in  the  case  of  a  partnership,  by  any 
of  the  parties,  either  with  his  own  name,  or  with  the  name  or  style 
of  such  partnership),  or  of  the  executor,  administrator,  or  assignee 
of  such  attorney  or  ^solicitor,  or  be  inclosed  in,  or  accompanied  by,  [  *626  ] 
a  letter,  subscribed  in  like  manner,  referring  to  such  bill :  "  for,  that 
the  place  at  which  the  bill  was  delivered  was  no  longer  the  office  of 
the  Company,  which  at  the  time  of  the  delivery  had  ceased  to  exist ; 
nor  was  it  the  ''  counting-house,  office  of  business,  dwelling-house, 
or  last-known  place  of  abode  "  of  the  defendant. 

His  Lordship,  however,  declined  to  nonsuit  the  plaintiff,  and  the 
case  went  to  the  jury,  who  returned  a  verdict  for  the  plaintiff, 
for  200Z.,  the  amount  of  the  bill,  subject  to  a  reference  to  the  Master 
to  tax  the  same ;  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  verdict  for  him,  or  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  there  was  no  evidence  to  go  to  the  jury. 

Montagu  Chambers,  in  Michaelmas  Term,  1847,  accordingly 
obtained  a  rule  nisi  (i). 

(1)  Upon  the  motion  it  was   also  enough  to  address  it  generally  to  the 

objected  that  the  nHmee  of  the  parties  directors  of  the  Company.     No  rule, 

to  be  charged  should  have  appeared  on  however,  was  granted  upon  this  point, 
the  face  of  the  bill,  and  that  it  was  not 
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Blahdt  Byles,  Serjt.,  and  Phipson^  now  showed  cause : 

V. 

Ds  Bdboh.  The  question  is,  whether  the  delivery  of  the  bill  in  this  ease,  at 
the  office  which  is  admitted  once  to  have  been  the  office  of  the 
Oxford,  Thame,  High  Wycombe,  and  Uxbridge  Junction  Railway 
Company,  was  a  sufficient  delivery  at  the  **  office  of  business  "  of 
the  defendant,  a  member  of  the  provisional  committee,  within  the 
6  &  7  Vict.  c.  78,  s.  87.  It  will  not  be  disputed,  that,  if  there  was 
a  good  delivery  of  the  bill  to  the  Company,  there  was  a  good  delivery 
to  the  defendant :  a  delivery  that  is  good  as  to  the  Company,  is  good 

[  •627  ]  as  to  each  *member  thereof.  [They  cited  Edwards  v.  IjoxdUu  (i).] 
Was,  then,  the  place  at  which  this  bill  was  delivered,  the  place  of 

r  ^628  ]  business  of  the  Company,  on  the  *28th  of  September,  1846,  when 
the  delivery  there  took  place?    *     *    It  is  submitted  that  this 

[  629  ]  Company  not  having  taken  the  proper  means  to  effect  its  ^dissolu- 
tion,  nor  registered  any  change  in  its  place  of  business,  must  be 
assumed  still  to  exist  as  a  Company,  and  is  estopped  from  saying 
that  the  place  returned  as  its  place  of  business  has  ceased  to  be  so. 

[  680  ]  [They  cited  Clark  v.  Alexander  (2).]  There  clearly,  therefore,  was 
some  evidence  here,  that  the  bill  had  been  delivered  at  the  place  of 
business  of  the  Company;  and,  consequently,  the  ground  upon 
which  the  leave  was  reserved  to  enter  a  nonsuit,  fails. 

[  631 1  Montagu  Chambers  and  Maynard,  in  support  of  the  rule : 

This  is  not  the  case  of  an  incorporated  Company  :  and  Edwards 
V.  Lawless  shows  that  these  joint-stock  Companies  are  not  to  be 
treated  as  ordinary  partnerships.  A  delivery  of  the  bill,  therefore, 
at  the  office  in  Moorgate  Street,  after  the  entire  business  of  the 
Company  had  ceased,  clearly  was  not  a  delivery  to  the  defendant. 
*  *  The  old  statute  2  Geo.  II.  c.  28,  s.  28,  required  a  delivery 
of  the  bill  at  the  dwelling-house  of  the  party  to  be  charged  thereby : 
HiU  V.  Humphreys  (3).  The  late  statute  has  materially  extended 
it :  but  still,  in  a  case  like  the  present,  the  proper  course  would  be 
to  deliver  at  the  dwelling-house  of  the  party  sought  to  be  charged. 

(Maulb,  J. :  This  bill  seems,  from  the  heading,  and  from  the 
address  on  the  envelope,  to  have  been  left  for  the  Railway  Company.) 

If  it  had  been  meant  to  operate  as  a  delivery  to  charge  a  particular 
individual,  the  heading  should  have  added,  "  of  which  A.  B.  is  a 
member,  and  is  intended  to  be  charged  hereby."    It  is  to  be  borne 

(1)  77  R.  R.  335  (6  0.  B.  329).  (3)  2  Bos.  &  P.  343. 

(2)  8  Scott,  N.  B.  147. 
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in  mind,  that  the  only  object  of  requiring  a  delivery  to  the  party  Blandy 

to  be  charged,  is,  that  he  may  have  an  opportunity  to  get  the  bill  db  bdrgh. 
taxed.     Could  Colonel  Be  Burgh's  private  solicitor  have  delivered 

•his  bill  at  43,  Moorgate  Street  ?  [  ^632  ] 

(Maulb,  J. :  Your  argument  would  go  the  length  of  saying  that 
the  Company's  solicitor  could  not,  under  any  circumstances,  fix  all 
the  members  of  the  committee,  by  the  delivery  of  a  bill  at  the 
Company's  office.) 

This  provision  in  the  statute  is  to  be  construed  most  favourably  for 
the  client. 

(Maule,  J. :  The  provision  is  evidently  in  favour  of  the  attorney ; 
as  is  also  another,  which  somewhat  surprised  me,  enabling  him  to 
send  his  bill,  not  signed  as  the  statute  requires,  but  inclosed  in  or 
accompanied  by  a  letter  signed  by  him.  A  bill  so  sent  would  not, 
upon  the  face  of  it,  show  that  the  Act  had  been  complied  with.) 

To  hold  this  to  be  the  place  of  business,  for  the  purpose  of  deliver- 
ing a  bill  there,  the  Court  must  go  the  length  of  holding  that  it  is 
equally,  for  this  purpose,  the  place  of  business  of  every  individual 
shareholder.  Could  it  be  predicated  ol  a  delivery  at  this  place,  that 
the  bill  was  likely  to  reach  the  hands  of  the  defendant,  when  it  had 
so  long  ceased  to  be  used  for  any  purpose  connected  with  the 
business  of  the  Company  ? 

(Maule,  J. :  The  Company  seem  to  have  continued  tenants  of 
the  office  in  Moorgate  Street.  The  door-plate  is  continually  pro- 
claiming to  the  world  that  that  is  their  place  of  business. 

Wilde,  Ch.  J. :  The  question  is,  whether  the  cesser  of  the 
business,  the  mortality  of  the  Company  in  January,  1846,  did  not 
dissolve  all  privity  between  the  members  of  the  committee.  It-  is 
to  be  observed  that  this  plaintiff  is  one  of  the  solicitors  of  the 
Company,  and  therefore  had  full  means  of  knowledge  of  the  state 
of  the  concern.  What  is  there,  all  the  objects  of  the  Company 
having  long  before  been  abandoned,  to  show,  that,  in  September, 
1846,  Colonel  De  Burgh  adopted  this  place  as  his  place  of  business 
for  any  purpose  ?) 

None  whatever.    In  Eggington  v.  Cumberledge  (i),  the  bill  (of  the 

(1)  74  E.  E.  663  (1  Ex.  271). 

27—2 


420  1848.    C.  P.    6  C.  B.  682—684.  [r.b- 

Blandy      local  ^agent  and  solicitor)  was  delivered  to  the  general  solicitor  of 

Vk  BuBflH.    the  Company,  of  which  the  defendant  was  a  committee-man ;  and 

[  *63S  ]      there  was  evidence  that  it  had   been  laid  before  the  committee 

on  one  occasion  when  the  defendant  was  present ;  the  bill  was, 

therefore,  held  to  have  been  well  delivered. 

WiLDB,  Ch.  J. : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  The 
question  it  involves  is  of  infinitely  more  importance  than  the  mere 
amount  in  dispute  between  the  parties ;  for,  it  is  of  the  utmost 
importance  to  determine  what  shall  be  considered  as  the  '*  counting- 
house  or  office  of  business"  of  a  member  of  a  committee  of  a 
joint-stock  Company,  especially  as  the  rights  of  the  parties  are 
materially  affected  by  the  time  at  which  the  bill  of  costs  comes  to 
the  hands  of  the  client.  The  question  is,  whether  this  bill  of  costs 
has,  within  the  meaning  of  the  statute  6  &  7  Vict.  c.  78,  s.  87,  been 
delivered  to  the  defendant,  or  left  for  him  at  his  counting-house  or 
office  of  business.  The  statute  has  gone  far  to  relieve  attorneys 
from  the  difficulties  attending  the  delivery  of  their  bills,  by  giving 
them  the  choice  of  several  places  and  modes  of  delivery,  at  the 
counting-house,  office  of  business,  dwelling-house,  or  last  known 
place  of  abode  of  the  party,  or  by  a  delivery  to  him  personally. 
Now,  there  is  one  place,  a  delivery  at  which  is  obviously  less  open 
to  doubt  than  any  other,  that  is,  the  place  of  abode  of  the  party. 
The  defendant  in  this  case  is  sought  to  be  charged  as  a  member  of 
the  provisional  committee.  He  is  not  charged  in  respect  of  any 
interest  that  he  has  in  the  Company,  but  as  having,  either  expressly 
or  impliedly,  given  authority  to  his  co-committeemen  to  pledge  his 
credit.  If  liable  at  all,  he  is  liable  as  a  party  contracting.  The 
jury  have  found  that  ho  was.  The  question  now  is,  whether  the 
[  *634  ]  *bill,  in  respect  of  which  the  action  is  brought,  can  be  said  to  have 
been  delivered  at  his  office  of  business.  What  was  the  evidence  to 
show  that  the  office  at  No.  48,  Moorgate  Street  was  at  any  time  the 
'^  office  of  business  "  of  the  defendant  ?  He  was  a  member  of  a 
committee  formed  for  the  purpose  of  endeavouring  to  carry  into 
effect  a  projected  railway  ;  and  he  attended  and  presided  at  several 
meetings  held  at  that  place  for  the  prosecution  of  that  object,  that 
being  the  place  or  ''  office  of  business  "  of  the  Company.  A  day, 
it  seems,  was  appointed,  viz.  the  5th  of  January,  1846,  for  the 
payment  of  the  deposits  on  shares  to  be  subscribed  for  in  the 
proposed  Company,  when  it  would  be  ascertained  whether  a  Compaor 
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could  be  formed  or  not.     No  deposits  having  been  paid  on  that      Blandy 

day,  no  funds  raised,  the  Company,  as  was  not  inaptly  observed    db  bdboh. 

by  one  of  the  witnesses,  died  a  nataral  death.     What  then  was  the 

relation  of  the  parties?    What  privity,  what  bond  of  union,  was 

there  between  the  members  of  the  committee  after  that  time  ?    I 

think,  none.     The  individuals  who  had  composed  that  committee 

might  or  might  not,  according  to  circumstances,  be  liable  for  the 

debts  of  the  Company.     But  the  object  and  purpose  of  the  old 

association  was  thenceforth  at  an  end  :  and  there  was  no  evidence 

to  show  that  De  Burgh  ever  after  that  time  appeared  at  the  ofiSces 

in  Moorgate  Street.     What  was  the  course  of  proceeding  after  this  ? 

It  appears  from  the  letter  of  the  secretary,  dated  the  9th  of  March, 

1846,  which  was  put  in  by  the  plain tifif,  that  the  old  committee 

ceased  to  interfere  in  the  concerns  of  the  Company,  and  that  a 

sub-committee  was  formed  for  the  purpose  of  going  into  the  accounts, 

and  arranging  their  affairs.     So  that  the  original  committee  had  in 

fact  ceased  to  exist ;  and  the  duty  of  winding  up  the  Company  had 

devolved  upon  the  new  committee,  so  appointed  *by  the  entire       [  *^^^  ] 

body.     The  facts,  then,  stand  thus,  the  concern  was  altogether 

abandoned  and  given  up  as  abortive  in  the  beginning  of  the  year 

1846,  and  the  defendant  appears  upon  the  scene  no  more.     And 

the  question  is,  whether  the  office  at  No.  48,  Moorgate  Street  was 

the  office  of  business  of  the  defendant  on  the  28th  of  September, 

1846.     Upon  principle,  I  should  say  that  it  ceased  to  be  his  place 

of  business  for  any  purpose,  when  the  business  of  the  Company 

ceased.    There  was  no  reasonable  probability  of  a  bill  of  costs  left 

at  that  place  in  September,  addressed  to  the  provisional  committee, 

ever  coming  to  his  hands  or  knowledge.     It  appears,  that,  on  the 

9th  of  March,  1846,  a  letter  was  addressed  to  the  plaintiff  by  a 

person  who  is  not  shown  to  be  in  any  way  connected  with  the 

defendant,  intimating  to  him  that  he  was  instructed  to  offer  the 

plaintiff  one  hundred  guineas  in  discharge  of  his  claims  upon  the 

Company.    Is  the  defendant  bound  by  that  letter  ?    There  is  no 

evidence  that  it  was  written  by  his  authority,  or  that  he  attended 

any  meeting  from  which  it  emanated.     Then,  it  appears,  that,  when 

the  offices  in  Moorgate  Street  were  taken,  for  the  purposes  of  the 

Company,  in  1845,  a  brass-plate  with  their  name  engraved  thereon 

was  put  up ;  and  that  that  plate  had  not  been  taken  down  at  the 

time  of  the  delivery  of  the  plaintiff's  bill  at  that  place.    Whose 

duty  was  it  to  take  it  down  ?    Was  it  the  defendant's  ?    He  was 

not  shown  to  be  the  tenant.     The  Begistration  Act,  7  &  8  Vict. 
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Blandy  c.  110,  has  been  referred  to,  the  4th  section  of  which,  it  is  said, 
Db  buroh.  requires  every,  change  in  the  place  of  business  of  the  Company,  to 
be  registered.  Bat,  suppose  there  is  no  change  in  the  Company's 
place  of  business,  but  that  there  is  an  entire  abandonment  and  dis- 
continuance— what  need  is  there  of  giving  notice  of  that  ?  I  see  no 
estoppel  here :  there  was  no  holding  out  by  the  defendant,  of  this 
[  '6H6  ]  as  his  place  of  business.  It  is  a  simple  ^question  of  fact,  whether, 
on  the  28th  of  September,  1846,  it  was  his  office  of  business.  The 
only  thing  that  could  have  made  it  so  at  any  time,  was,  his  con- 
nection with  the  scheme,  as  a  member  of  the  committee:  and  it 
ceased  to  be  his  place  of  business  for  any  purpose,  or  in  any  sense, 
when  the  Company  ceased  to  carry  on  its  original  objects.  Upon 
the  whole,  it  seems  to  me  that  one  main  object  of  the  statute  5  &  6 
Vict.  c.  78,  s.  87,  viz.  to  secure  to  the  lay  suitor  such  a  delivery  of 
the  bill  as  to  afiford  a  reasonable  security  that  it  shall  duly  come  to 
his  hands,  entirely  fails  upon  the  present  occasion :  and  therefore 
I  think  that  the  rule  for  entering  a  nonsuit  ought  to  be  made 
absolute. 

COLTMAN,  J. : 

I  regret  that  I  am  unable  to  yield  my  assent  to  the  opinion  that 
has  just  been  expressed  by  the  Lord  Chibf  Justice.  The  question 
is,  whether  there  has  been  a  delivery  of  this  bill  at  the  place  of 
business  of  the  party  sought  to  be  charged  in  this  action.  The 
parties  sought  to  be  charged  with  the  bill,  were,  the  members  of 
the  provisional  committee  of  the  Oxford-Thame-High-Wycoml^e- 
and-Uxbridge- Junction  Railway  Company,  of  whom  Mr.  De  Burgh 
was  one.  The  bill  was  delivered  on  the  28th  of  September,  1846, 
at  an  office  in  Moorgate  Street,  which  was  contended  to  be  the 
place  of  business  of  the  provisional  committee:  and  the  ques- 
tion for  our  decision,  is,  whether  that  place  then  was  to  be  treated 
as  the  office  of  business  of  the  party  now  sought  to  be  charged. 
Mr.  De  Burgh  is  not  sought  to  be  charged  in  his  private  and  indi- 
vidual capacity,  but  as  a  member  of  the  committee  (i),  for  business 
done  for  the  committee,  in  respect  of  which  all  its  members  are 
[  ^637  ]  sought  to  be  made  liable.  It  appears  that  *this  committee  was 
established  for  the  purpose  of  carrying  into  effect  a  scheme  thai 
ultimately  proved  abortive.  There  is  little  or  no  evidence  of 
this  person's  having  attended   at  the  office  in  Moorgate  Street 

(1)  He  appears  to  have  been  sued  in      respect  of  a  liability  contracted  by  him 
his  private  and  individual  capacity,  in      as  a  member  of  the  oommittee. 
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sabeequently  to  the  5th  of  January,  1846,  when  it  was  ascertained  Blandy 
that  the  concern  could  not  be  carried  on.  But,  although  the  scheme  db  Bubgh. 
had  become  abortive,  the  duties  of  those  who  had  set  it  on  foot  had 
not  ceased :  it  was  their  duty  to  see  that  the  debts  they  had  con- 
tracted were  discharged.  It  was  not  competent  to  the  members  of 
the  committee  to  withdraw  themselves :  nor  do  I  agree  that  the 
business  of  the  Company  was  wound  up  and  concluded.  Now,  the 
87th  section  of  the  6  &  7  Vict.  c.  78,  enacts  that  the  bill  may  be 
delivered  at  the  **  office  of  business  "  of  the  party  to  be  charged 
therewith :  and  the  4th  section  of  the  7  &  8  Vict.  c.  110,  which 
provides  for  the  provisional  registration  of  joint-stock  Companies, 
requires,  as  a  condition  precedent  to  such  registration,  a  return  by 
the  promoters  of,  amongst  other  things,  "  the  name  of  the  street, 
square,  or  other  place  in  which  the  provisional  place  of  business  or 
place  of  meeting  shall  be  situate,  and  the  number  (if  any)  or  other 
designation  of  the  house  or  office  ;  "  and  afterwards  ''  from  time  to 
time,  until  the  complete  registration  of  such  Company,  a  return  of 
a  copy  of  every  addition  to  or  change  made,  in  any  of  the  above 
particulars."  Until  this  last-mentioned  regulation  is  complied 
with,  the  original  office  or  place  of  meeting  of  the  Company,  remains 
to  all  intents  and  purposes  the  **  office  of  business  of  the  Company." 
For  these  reasons,  it  occurs  to  me  that  a  delivery  of  the  bill  in 
question  at  No.  48,  Moorgate  Street,  was  a  deliver^  at  the  office  of 
business  of  the  Company,  sufficient  to  satisfy  the  6  &  7  Vict.  c.  78, 
&  87,  and  therefore  that  the  rule  for  entering  a  nonsuit  should  be 
discharged. 

Mavle,  J. :  [  688  1 

I  also  am  of  opinion  that  this  rule  should  be  discharged. 
Begretting,  as  I  do,  that  I  feel  obliged  to  differ  in  opinion  from 
the  Lord  Chief  Justice,  that  regret  is  very  much  diminished  by 
the  circumstance,  that,  in  the  conclusion  I  have  come  to,  I  have 
the  good  fortune  to  agree  with  my  brother  Coltman.  I  think  the 
biU  in  this  case  was  rightly  delivered  at  what  may  be  called  the 
"  office  of  business  "  of  the  defendant.  The  defendant  is  sought 
to  be  charged  in  respect  of  a  delivery  at  the  place  of  business  of  a 
Bailway  Company  of  the  provisional  committee  of  which  he  was  a 
member.  The  bill  was  left  at  the  place  where  the  Company  had 
earned  on  their  business.  It  did  not  appear  that  the  Company's 
place  of  business  had  been  changed :  but  it  did  appear  that  the 
name  of  the  Company  still  remained  upon  a  brass-plate  affixed  to 
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blandt  the  premises,  and  that  there  was  a  person  there  who  seemed  to  be 
Db  Buboh.  ^  clerk.  The  leaving  the  plate  there  would  seem  to  be  a  sort  of 
continual  declaration  that  the  offices  were  still  occupied  by  the 
Company.  It  is  said  that  the  concern  had  been  abandoned,  and 
therefore  that  the  Company  had  ceased  to  have  any  need  of  offices. 
The  scheme  having  proved  abortive,  the  committee-men  were, 
no  doubt,  very  willing  to  abandon  their  liabilities.  The  legitimate 
business  of  a  Eailway  Company,  however,  consists  not  merely  in 
pocketing  the  deposits  and  constructing  a  railway ;  but  there  is  a 
duty  cast  upon  the  promoters,  which  is  at  least  as  important  to 
the  public,  viz.  that  they  shall  pay  their  debts  and  perform  their 
contracts ;  and,  for  this  purpose,  it  was  necessary  that  they  should 
have  some  known  place  of  business.  The  fact  of  their  permitting 
the  brass-plate  to  remain  upon  the  premises,  shows,  in  my  opinion, 
that  the  Company  meant  to  continue  that  as  their  place  of  business 
for  the  purpose  of  settling  all  demands  against  them.  I  therefore 
[  *639  ]  think  *  there  is  good  ground  for  saying  that  No.  43,  Moorgate  Street 
was  the  place  of  business  of  the  provisional  committee  of  this  Com- 
pany at  the  time  of  the  delivery  of  the  bill  there,  and  that  a  deUverj 
there  was  sufficient  to  charge  the  defendant.  I  think  the  plaintiff 
had  a  right  to  deliver  his  bill  at«this  place,  and  that  such  delivery 
was  sufficient  to  charge  as  many  of  the  members  of  the  provisional 
committee  as  he  could  fix  ;  and  that  the  plaintiff  was  not  bound  to 
serve  each  member  personally  or  individually.  As  to  the  prob- 
ability of  the  defendant's  knowing  that  he  was  sought  to  be 
charged  with  this  bill,  it  is  to  be  observed,  that,  if  he  was  ignorant 
of  the  fact,  it  was  his  own  fault.  He  well  knew  that  there  must  be 
persons  who  had  unsatisfied  demands  against  the  committee ;  and 
it  was  his  duty  to  take  proper  measures  to  ascertain  what  those 
demands  were.  He  gains  no  immunity  by  neglecting  his  duly  in 
this  respect. 

V.  Williams,  J. : 

I  agree  with  the  Lord  Chief  Justice  in  thinking  that  the  rule 
for  entering  a  nonsuit  in  this  case  should  be  made  absolute.  The 
question  is,  whether  the  delivery  of  this  bill  at  the  offices  of  th» 
Company,  No.  48,  Moorgate  Street,  was,  under  the'  circumstances, 
a  delivery  at  the  "  office  of  business "  of  the  party  sought  to 
be  charged  therewith,  within  the  meaning  of  the  37th  section 
of  the  6  &  7  Vict.  c.  78.  I  am  of  opinion  that  it  was  not.  I 
conceive  the  term  "  office  of  business,"  in  that  section,  means,  the 
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place  where  the  party  sought  to  be  charged  with  the  bill  actually      Blandy 

carries  on   his  business,  either  by  himself  or  by  an   agent.      I    db  borgh. 

do  not  think   that  Colonel   De  Burgh   can  properly  be  said   to 

have  carried  on  business  at   No.  48,   Moorgate    Street,   at   the 

time  the  bill  in  question  was  delivered   there.     It  appears  that 

the  project  had  been  *abandoned,  and  that  all  the  business  of       [  *«*<>  ] 

the  Company  was  at  an  end,  as  early  as  the  month  of  January. 

It  is  true  that  the  liability  of  the  members  of  the  committee  did 

not  therefore  cease.      But,  as  there  was  no  evidence  that  the 

defendant  had  ever  concurred  in  making  the  office  in  Moorgate 

Street  the  place  of  business  for  winding  up  the  affairs   of  the 

Company,  I  do  not  think  tliat  place  can  properly  be  held  to  be 

one,  a  delivery  of  the  bill  at  which  would  be  a  sufficient  delivery 

to  charge  him. 

WiLDB,  Ch.  J. : 

The  Court  being  thus  equally  divided  in  opinion,  there  will  be 

No  ride. 


JAMES  WALKEK  v.  JOHN   GILES  and  DAVID  if^. 

FOKT(l).  [662] 

(6  0.  B.  662—702  ;  S.  C.  18  L.  J.  C.  P.  323;  13  Jur.  688,  753.) 

Mortgages  and  other  securities  giveu  to  the  trustees  of  building 
Bodetiee  established  under  the  6  &  7  WilL  lY.  c.  32  (2),  are  exempt  from 
stamp-duty. 

By  an  indenture  between  A.  and  B.,  holders  of  shares  in  a  benefit  building 
society,  and  C.  and  D.,  trustees  of  the  society,  reciting,  amongst  other 
things,  the  formation  of  the  society,  that  A.  and  B.  were  entitled  to  a  certain 
sum  out  of  the  funds  thereof  in  respect  of  their  shai*es  therein,  and  that,  for 
the  security  of  all  the  payments  to  become  due  in  respect  of  the  said  shares, 
A.  and  B.  had  agreed  to  execute  the  assurance  thereby  made,  A.  and  B. 
conveyed  certain  premises  to  C.  and  D.  as  such  trustees,  upon  triist  to  permit 
A.  and  B.  to  receive  the  rents  until  default  in  payment  of  their  contribu- 
tions ;  with  a  power  to  C.  and  D.,  and  the  trustees  for  the  time  being  of  the 
Bodety,  to  appoint  a  person  to  receive  the  rents,  in  case  of  default,  and  a 
power  of  sflde  in  the  like  event,  &c.  The  deed  also  contained  a  clause 
whereby  A.  and  B.  agreed  '*  to  become  tenants  of  the  parties  hereto  of  the 
weond  part,  and  to  the  trustees  for  the  time  being  of  the  society,  of  the 

(I)  See  Pinham  v.   Souster  (1853)  (2)  Repealed     (with    savings)     by 

8  Ex.   763;    Brown    v.    Metropolitan  37  &  38  Vict.  c.  42,  s.  7,  and  57  &  68 

fountia  Society  (1859)  1  E,  &  E.  832,  Vict,  c,  47,  s.  25  (2).   See  now  59  &  60 

H:}6;  Turner  v.  Barnes  (1862)  2  B.  &S.  Vict.  c.  25,  s.  33,  and  Re  Royal  Liver 

^35,  449 ;  TAorw  v.  Croft  (1866)  L.  E.  Friendly  Society  (1870)  L.  R.  5  Ex.  78. 

3  Eq.  193.  -J.  G.  P. 
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Walk  BR  premises  hereby  demised,  henceforth  during  their  will,  at  the  net  jetAj 

V.  rent  of  200/.,  payable  on  the  usual  quarter  days : " 

QiLRB.  Held,  that  this  indenture  did  not  operate  as  a  demise,  so  as  to  sustain  an 

avowry  alleging  a  tenancy  under  the  trustees  at  the  yearly  rent  of  200/., — 

the  general  scope  of  the  deed  being  altogether  inconsistent  with  such  a 

construction. 

This  was  an  action  of  replevin.  The  declaration  stated  thai  the 
defendant,  on  the  20th  of  July,  1847,  in  the  parish  of  Cripplegaie 
Without,  London,  in  a  certain  dwelling-house  there,  took  the  goods 
and  chattels,  to  wit,  &c.,  of  the  plaintiff,  of  great  value,  to  wit,  of 
the  value  of  20/.,  and  unjustly  detained  the  same,  against  sureties 
and  pledges,  until,  &c. 

The  defendants  made  three  avowries  and  cognisances. 

By  the  first,  the  defendant  Giles,  in  his  own  right,  well  avowed, 
and,  as  bailiff  to  one  John  Lewis  Bottle,  well  acknowledged,  and 
the  defendant  Fort,  as  bailiff  of  Giles  and  Bottle,  well  acknowledged, 
the  taking  of  the  goods  and  chattels  in  the  said  declaration  men- 
[  *663  ]       tioned,  *in  the  said  dwelling-house  in  which  &c.,  and  justly  &e., 
because  they  said  that  the  plaintiff,  for  a  long  time,  to  wit,  for 
the  space  of  three  months  next  before  and  ending  on  a  certain 
day,  to  wit,  the  24th  of  June,  1847,  and  from  thence  until  and  at 
the  said  time  when  &c.,  held  and  enjoyed  the  said  dwelling-house 
in  which  &c.,  with  the  appurtenances,  as  tenant  thereof  to  Giles 
and  Bottle,  by  virtue  of  a  certain  demise  thereof  to  the  plaintiff 
theretofore  made  at  and  under  a  certain  yearly  rent,  to  wit,  the 
yearly  rent  of  822.,  payable  quarterly,  on  the  25th  of  March,  the 
24th  of  June,  the  29th  of  September,  and  the  25th  of  December, 
in  every  year,  by  even  and  equal  portions :  and,  because  the  sum 
of  81.  of  the  rent  aforesaid,  for  the  space  of  three  calendar  months, 
ending  as  aforesaid  on  the  24th  of  June  in  the  year  aforesaid,  and 
from  thence  until  and  at  the  said  time  when  &c.,  was  due  and  in 
arrear  from  the  plaintiff  to  Giles  and  Bottle,  he,  the  said  John 
Giles,  in  his  own  right,  well  avowed,  and,  as  bailiff  to  the  said 
John  Lewis  Bottle,  well  acknowledged,  and  the  said  David  Fort, 
as  bailiff  of  Giles  and  Bottle,  well  acknowledged,  the  taking  of  the 
said  goods  and  chattels  in  the  said  dwelling-house  in  which  &c., 
and  justly  &c.,  as,  for,  and  in  the  name  of  a  distress  for  the  said 
rent  so  due  and  in  arrear  to  the  said  Giles  and  Bottle  as  aforesaid, 
and  which  still  remained  due  and  unpaid.    Verification,  and  prayer 
of  judgment,  &c. 

By  the  second,  the  defendant  Giles  further,  in  his  own  right, 
well  avowed,  and,  as  bailiff  to  the  said  John  Lewis  Bottle,  farther 
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well  acknowledged,  and  the  defendant  Fort,  as  bailiff  of  Giles  and  walker 
Bottle,  further  well  acknowledged,  the  taking  of  the  goods  and  qilbs. 
chattels  in  the  declaration  mentioned,  in  the  said  dwelling-house 
in  which  &c.,  and  justly  &c.,  because  they  said  that  William 
Leaver  and  John  Zachariah  Gore,  for  a  long  time,  to  wit,  for  the 
space  of  three  calendar  months  next  before  *and  ending  on  a  certain  [  *^^  ] 
day,  to  wit,  the  24th  of  June,  1847,  and  from  thence  until  and  at 
the  said  time  when  &c.,  held  and  enjoyed  the  said  dwelling-house 
in  which  &c.,  with  the  appurtenances,  as  tenants  thereof  to  Giles 
and  Bottle,  by  virtue  of  a  certain  demise  thereof  to  Leaver  and 
Gore  theretofore  made,  at  and  under  a  certain  yearly  rent,  to  wit, 
the  yearly  rent  of  200Z.,  payable  quarterly,  on  the  25th  of  March, 
the  24th  of  June,  the  29th  of  September,  and  the  25th  of  Decem- 
ber, in  every  year,  by  even  and  equal  portions :  and,  because  the 
sum  of  501.  of  the  rent  aforesaid,  for  the  space  of  three  calendar 
months,  ending  as  aforesaid  on  the  24th  of  June  in  the  year  afore- 
said, and  from  thence  until  and  at  the  said  time  when  &c.,  was 
due  and  in  arrear  from  Leaver  and  Gore  to  Giles  and  Bottle, 
he,  the  said  John  Giles,  further  in  his  own  right  well  avowed,  and, 
as  bailiff  to  Bottle,  further  well  acknowledged,  and  the  said  David 
Fort,  as  bailiff  of  Giles  and  Bottle,  further  well  acknowledged,  the 
taking  of  the  said  goods  and  chattels  in  the  dwelling-house  in 
vhich  &c.,  and  justly  &c.,  as,  for,  and  in  the  name  of  a  distress 
tor  the  said  rent  so  due  and  in  arrear  to  Giles  and  Bottle  as  afore- 
said, and  which  still  remained  due  and  unpaid.  Verification,  and 
prayer  of  judgment,  &c. 

[There  was  a  third  avowry  and  cognisance  alleging  a  tenancy 
by  the  plaintiff  under  Leaver  and  Gore  at  the  yearly  rent  of  82L] 

To  the  first  avowry  and  cognisance,  the  plaintiff  pleaded :  [  6()6  ] 

First,  that  Giles,  at  the  said  time  when  &c.  was  not  bailiff  of 
Bottle,  in  manner  and  form  as  in  the  said  avowry  and  cognisance 
first  above  made  was  alleged  ;  concluding  to  the  country. 

Secondly,  that  Fort,  at  the  said  time  when  &c.,  was  not  the  bailiff 
of  Giles  and  Bottle,  in  manner  and  form  as  in  the  said  avowry  and 
cognisance  first  above  made  was  alleged  ;  concluding  to  the  country. 

Thirdly,  that  he,  the  plaintiff,  did  not  hold  or  enjoy  the  said 
dwelling-house  in  which  &c.,  as  tenant  thereof  to  Giles  and  Bottle 
onder  the  said  supposed  demise  thereof  in  the  said  avowry  and 
cognisance  first  above  made  mentioned,  in  manner  and  form  as  in 
the  said  avowry  and  cognisance  first  above  made  was  alleged; 
concluding  to  the  country. 
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Walker  Fourthly,  that,  after  the  said  sum  of  81.,  of  the  said  rent  in  the 

GniEs  ^^^^  avowry  and  cognisance  first  above  made  mentioned,  accrued 
due,  and  before  the  said  time  when  &c.,  to  wit,  on  the  25th  of  June, 
[  *666  ]  1847,  the  plaintiff  tendered  and  offered  to  pay  to  Giles  and  *Bottle 
the  said  sum  of  81.  of  the  rent  last  aforesaid,  which  sum  of  money 
so  tendered  as  aforesaid  they,  the  said  Giles  and  Bottle,  then 
refused  to  accept  and  receive  of  and  from  the  plaintiff;  and  that, 
after  the  said  tender,  and  before  the  said  distress  in  the  said  avowry 
and  cognisance  first  above  made  mentioned,  no  request  or  demand 
of  the  said  last-mentioned  sum  of  8{.  was  ever  made  by  or  on  behalf 
of  Giles  and  Bottle :  and  that  this  the  plaintiff  was^eady  to  verify; 
wherefore,  inasmuch  as  Giles,  in  his  own  right,  had  avowed,  and, 
,  as  bailiff  of  Bottle,  had  acknowledged,  and  Fort,  as  bailiff  of  Giles 

and  Bottle,  had  acknowledged,  the  taking  of  the  said  goods  and 
chattels  in  the  said  dwelling-house  in  which  Ac.,  the  plaintiff  prayed 
judgment,  and  his  damages  by  reason  of  the  taking  and  unjustly 
detaining  the  same,  to  be  adjudged  to  him. 

To  the  second  avowry  and  cognisance,  the  plaintiff  pleaded : 

First,  that  Giles,  at  the  said  time  when  &c.,  was  not  the  bailiff 
of  Giles  and  Bottle,  in  manner  and  form  as  the  defendants  had 
in  the  said  last-mentioned  avowry  and  cognisance  in  that  behalf 
alleged,  concluding  to  the  country. 

Secondly,  that  Fort,  at  the  said  time  when  &c.,  was  not  the 
bailiff  of  Giles  and  Bottle,  in  manner  and  form  as  the  defendants 
had  in  the  said  last-mentioned  avowry  and  cognisance  in  that  behalf 
alleged,  concluding  to  the  country. 

Thirdly,  that  Leaver  and  Gore,  in  the  said  last-mentioned  avowry 
and  cognisance  mentioned,  did  not  hold  or  enjoy  the  said  dwelling- 
house  in  which  &c.,  as  tenants  thereof  to  Giles  and  Bottle,  under 
the  supposed  demise  thereof  in  the  said  last-mentioned  avowry  and 
cognisance  mentioned,  in  manner  and  form  as  in  the  said  last- 
mentioned  avowry  and  cognisance  was  alleged,  concluding  to  the 
country. 
[  *667  J  Fourthly,  that  no  part  of  the  said  supposed  rent  in  *the  said 

last-mentioned  avowry  and  cognisance  mentioned,  was  or  is  in 
arrear  from  Leaver  and  Gore  to  Giles  and  Bottle,  in  manner  and 
form  as  the  defendants  had  in  that  behalf  in  their  said  last-mentioned 
avowry  and  cognisance  alleged,  concluding  to  the  country. 

[To  the  third  avowry  the  plaintiff  pleaded  (1)  that  the  defendants 
were  not  bailiffs  of  Leaver  and  Gore;  (2)  non  tenuU;  (S)  tender  to 
Leaver  and  Gore.] 
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The  defendants  traversed  the  tender  alleged  in  the  fourth  and      Walker 
last  pleas  respectively,  and  joined  issue  upon  all  the  other  pleas.        gilbs. 

The  cause  was  tried  before  Wilde,  Cb.  J.,  at  the  sittings  in  London  [  668  J 
after  Hilary  Term,  1848.  The  following  is  an  outline  of  the  facts : 
The  premises  in  question  were  comprised  with  others  in  a  lease 
granted  by  Sir  Lancelot  Shadwbll,  V.-C,  pursuant  to  a  power 
contamed  in  an  Act  of  Parliament,  to  one  Salt,  on  the  22nd  of 
March,  1824,  for  twenty-one  years  from  Christmas,  1828,  at  the 
yearly  rent  of  100/.  That  lease  expiring  at  Christmas,  1844,  a 
farther  lease  of  the  same  premises,  was,  on  the  22nd  of  October, 
1845,  granted  by  Sir  Lancelot  Shadwell,  V.-C,  to  William  Leaver 
and  John  Zachariah  Gore,  for  twenty-one  years  from  Lady  Day, 
1845,  at  the  yearly  rent  of  120Z. 

On  the  25th  of  October,  1845,  Leaver  and  Gore  mortgaged  the 
premises  to  Giles  and  Hawkins,  as  trustees  of  a  building  society 
called  "The  Third-Temperance-Benefit-Building  Association." 

By  that  deed,  which  purported  to  be  made  between  William 
Leaver  and  John  Zachariah  Gore,  of  the  first  part,  and  John  Giles, 
and  James  Hawkins,  of  the  second  part,  reciting,  that,  by  inden- 
ture of  lease  of  the  22nd  of  October,  1845,  between  Sir  L.  Shadwell, 
V.-C,  of  the  first  part,  W.  A.  A.  White  of  the  second  part,  Denis 
Hade  of  the  third  part,  and  Leaver  and  Gore  of  the  fourth  part,  all 
those  three  several  messuages,  tenements,  or  dwelling-houses, 
situate  on  the  east  side  of  Moor  Lane,  in  the  parish  of  St.  Giles, 
Cripplegate,  within  the  city  of  London,  and  adjoining  to  others, 
and  numbered  respectively  17,  18,  and  19,  lately  demised  to  T. 
Salt,  for  a  ♦term  which  expired  at  Christmas,  1844,  and  also  all  [  •669  J 
those  thirteen  several  messuages,  tenements,  or  buildings  adjoining 
upon  each  other,  and  situate  and  being  behind  the  premises  before 
described,  and  on  the  north  and  south  sides  of  a  certain  court  called 
Hartshorn  Court,  in  the  aforesaid  parish,  and  were  also  included 
IB  the  aforesaid  demise,  together  with  the  stables,  coach-houses, 
sheds,  and  buildings  thereto  adjoining  (all  which  said  several 
messuages,  tenements  and  premises,  intended  to  be  thereby 
demised,  were  more  particularly  delineated  and  described  in  the 
ground  plot  or  plan  thereof  respectively  drawn  in  the  margin  of  the 
then  reciting  indenture),  with  the  appurtenances,  were  demised 
unto  Leaver  and  Gore,  their  executors,  administrators,  and  assigns, 
M  tenants  in  common,  from  the  25th  of  March,  1845,  for  the 
term  of'  twenty-one  years  thence  next  ensuing,  subject  to  the 
rents,  covenants,  and  agreements  therein  reserved  and  contained ; 
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Walkbb  and  reciting  that  a  benefit-building-society  called  "The  Third- 
QiLKs.  Temperance-Benefit-Building  Association/'  had  been  formed,  for 
the  purpose  of  raising  by  subscription  a  fund  to  assist  the  members 
thereof  in  obtaining  freehold  or  leasehold  property,  pursuant  to  an 
Act  of  the  6  &  7  Will.  IV.,  intituled,  ''  An  Act  for  the  regulation  of 
benefit-building-societies,*'  and  that  rules  had  been  made  for  the 
government  of  the  said  society,  and  certified,  allowed,  and  inrolled 
according  to  the  statute  in  that  case  made  and  provided ;  and  reciting 
that  sums  of  money  to  be  contributed  by  subscription  in  respect  of 
each  share  to  the  funds  of  the  said  society,  amounted  to  the  sum  of 
120L,  and  that  the  said  William  Leaver  and  John  Zachariah  Gore 
were  entitled  to  receive  out  of  the  funds  thereof,  the  sum  of  396Z. 
in  respect  of  their  shares  No.  11, 17  (i),  18, 14, 473, 474,  and  392,  in 
the  books  of  the  said  society,  and  that,  for  the  security  of  all  the 
[  *670  ]  payments  to  become  due  in  respect  *of  the  said  shares,  they  had 
agreed  to  execute  the  assurance  thereby  made ;  and  also  reciting 
that  Giles,  Hawkins,  and  Leaver  were  the  trustees,  duly  appointed, 
of  the  society  :  It  was  witnessed,  that,  in  consideration  of  the  sum 
of  396Z.  to  Leaver  and  Gore  paid  by  Giles,  Hawkins,  and  Leaver, 
as  such  trustees  as  aforesaid,  Leaver  and  Gore  did  grant,  bargain, 
sell,  and  demise  unto  Giles  and  Hawkins  the  said  premises  com- 
prised in  the  said  recited  indenture  of  lease  ;  liahendum  to  Giles  and 
Hawkins,  their  executors,  administrators,  and  assigns,  thenceforth 
during  the  residue  of  the  said  term  of  twenty-one  years,  save  and 
except  the  last  two  days  of  the  said  term,  subject  to  the  said  yearly 
rent,  and  to  the  trusts,  powers,  provisoes,  and  agreements  therein- 
after contained ;  that  is  to  say,  upon  trust,  from  time  to  time,  so 
long  as  the  said  Leaver  and  Gore,  or  one  of  them,  their  or  one  of 
their  executors,  administrators,  or  assigns,  should  make  the  several 
payments,  and  observe  and  perform  the  regulations  prescribed  in 
the  articles  of  the  said  society,  in  respect  of  the  said  shares,  and 
also  perform  all  the  covenants  therein  contained,  to  be  made, 
observed,  and  performed,  to  permit  them  to  hold  the  said  premises, 
and  receive  the  rents  thereof  for  their  benefit :  but,  if  they  should 
at  any  time  thereafter  fail  to  perform  and  keep  all  or  any  of  the 
said  covenants,  or  should  at  any  time  thereafter  neglect  or  refuse, 
for  three  monthly  meetings,  to  pay,  observe,  and  perform  all  or 
any  of  their  subscription  payments  and  regulations  on  their  part 
respectively  to  be  paid,  observed,  and  performed,  then  upon  trust, 
at  any  time  thereafter,  for  the  said  parties  thereto  of  the  second 
part,  their  executors,  administrators,  or  assigns,  or  the  trustees  for 

(1)  Sic, 
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the  time  being  of  the  society,  to  appoint  a  person  or  persons  to  Walkkb 
collect  the  rents  and  profits  of  the  said  premises ;  but,  should  the  Giles. 
same  be  insufficient  to  satisfy  the  purposes  aforesaid,  or  should 
*the  premises  be  used  for  the  manufacture  or  sale  of  intoxicating  [  *(>7i  ] 
liquors,  then,  without  the  concurrence  of  Leaver  and  Gore,  their 
executors,  administrators  or  assigns,  absolutely  to  sell  and  dispose 
of  all  or  any  part  of  the  said  premises  by  public  auction,  subject  to 
any  conditions  they  might  think  fit,  and,  in  case  no  sale  could  be 
effected,  then  by  private  contract,  &c.,  and  with  all  other  usual 
powers  to  buy  in,  and  re-sell,  and  receive  thei  purchase-money,  and 
repay  the  mortgage  money  and  interest,  and  to  pay  the  surplus  to 
Leaver  and  Gore.  The  mortgagors  Leaver  and  Gore  then  covenanted 
with  the  parties  of  the  second  part,  and  their  successors,  trustees 
for  the  time  being  of  the  said  society,  that  they,  Leaver  and  Gore, 
should  and  would  pay  the  subscriptions  and  interest  payable  on 
their  said  shares,  according  to  the  rules  of  the  society,  on  the  days 
and  in  the  manner  therein  mentioned,  and  abide  by  and  perform 
the  rules  thereof  in  respect  of  the  said  shares ;  and  also  that  the 
lease  was  valid ;  and  that  they  would  pay  the  rents  therein  reserved 
on  the  lessees'  part,  and  perform  the  covenants  in  the  lease  con- 
tained ;  and  that  it  should  be  lawful  for  the  parties  thereto  of  the 
second  part,  or  the  trustees  for  the  time  being  of  the  said  society, 
in  the  names  or  on  behalf  of  the  said  trustees  for  the  time  being, 
after  default  should  be  made  in  the  several  subscriptions,  interest, 
or  other  payments  thereinbefore  made  payable,  or  in  observing  the 
rules  of  the  said  society,  to  enter  into  the  premises  thereby  demised, 
for  the  residue  of  the  term  thereby  granted,  and  to  take  the  rents 
thereof,  without  any  interruption  of  any  person  whatsoever;  with 
covenants  for  further  assurance,  and  for  insurance  against  fire. 

The  deed  then  concluded  with  the  following  clause :  **  And  the 
said  William  Leaver  and  John  Zachariah  Gore  do  hereby  agree  to 
become  tenants  of  the  said  parties  hereto  of  the  second  part,  and  to 
the  trustees  *for  the  time  being  of  the  said  society,  of  the  premises  [  '^T-i  ] 
hereby  demised,  henceforth  during  their  will  (i),  at  the  net  yearly 
rent  of  200L,  payable  on  the  usual  quarter  days,  clear  of  all  rates 
and  taxes,  subject  to  power  of  re-entry  for  non-payment  thereof,  and 
to  all  usual  covenants  and  remedies  in  leases  of  the  like  property : 
and  it  is  hereby  declared  that  these  presents  shall  not  be  a  security 
for  a  greater  sum  than  8401." 

(1)  A  lea«e  expressed  to  be  det«r-      will  take  effect  as  a  oouditional  lease 
miaable  at  the  will  of  the  lessor  only,      fur  the  life  of  the  lessee,  provided  the 
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Giles. 


[  H7S  ] 


This  deed  was  stamped  with  an  od  valorem  stamp  of  51.  only. 

It  appeared  that  the  premises  had  for  several  years  been  in  the 
occupation  of  one  Webber  ;  that,  after  Webber's  death,  his  daughter 
continued  to  occupy  them ;  and  that,  in  1846,  she  married  the  plaintiff. 

On  the  8th  of  January,  1847,  Leaver  and  Gore  granted  a  lease 
of  the  premises  to  the  plaintiff,  for  eighteen  years  from  Michaelmas, 
1846,  at  the  yearly  rent  of  82Z.  payable  quarterly. 

On  the  17th  of  February,  1847,  Hawkins  ceased  to  be  a  trustee 
of  the  society,  and  one  Bottle  was  appointed  a  trustee  in  his  stead. 
The  resolution  for  this  purpose  was  entered  in  the  book  of  the 
society  as  an  addition  *to  their  rules,  and  certified  by  the  proper 
officer  (i).    The  entry  was  as  follows  : 

"  17  February,  1844.  Besolved,  that  the  resignation  of  James 
Hawkins  as  trustee  be  accepted,  and  tliat  he  be  removed  from  being 
a  trustee,  and  that  Mr.  John  Lewis  Bottle  be  appointed  a  trustee 
of  this  association  in  his  stead. 

(Signed)  "  Joseph  Hunt. 

"  William  Lbavkb. 


"  Countersigned  by  the  above- 
named  James  Hawkins,  in  the 
presence  of 

"  J.  H.  GoRB,  Manager. 


''  Jambs  Bouse. 
"  Jambs  Hawkins. 


forms  prescribed  for  the  passing  of  a 
freehold  interest  be  observed,  as  livery 
of  seisin  (per  Brian,  Ch.  J.  of  C.  P., 
M.  20  Edw.  IV.  fo.  9,  pi.  4),  or  the 
creation  of  an  executed  use.  If  no 
livery  be  made,  and  no  use  is  executed 
in  the  lessee,  the  lessee  takes  an  estate 
at  the  will  of  both  parties :  Bro.  Abr. 
tit.  Leases  (2  Mary)  pi.  67 ;  Sir  W, 
CordelVi  case,  cited  8  Co.  Bep.  96  a, 
Cro.  Eliz.  315. 

So,  where  A.  leases  to  B.,  to  hold  at 
the  will  of  B.,  the  lessee,  if  there  be 
livery  of  seisin  to,  or  a  use  executed 
in,  the  lessee,  B.  has  an  estate  of  free- 
hold for  life  upon  condition:  T.  3d 
Hen.  VI. ,  f o.  63,  pi.  3 ;  10  Vin.  Abr.  295. 

Where,  as  in  the  principal  case, 
there  is  neither  livery  nor  the  creation 
of  a  use,  the  lessee  has  only  an  estate 
at  will,  and  the  tenancy,  whatever  be 
the  language  used  by  the  parties,  will 
be  at  the  will  of  both  parties,  and 
determinable,  at   pleasure,  by  either 


lessor  or  lessee :  Co.  LitL  56  a. 

( 1 )  The  rule  authorisingthe  appoint- 
ment of  a  new  trustee,  rule  30,  was  in 
substance  as  follows : 

That,  in  case  any  or  either  of  the 
trustees  appointed  as  hereinbefore 
mentioned,  &c.,  shall  die,  be  dedroas 
of  resigning,  or  become  incapable  of 
acting,  or  be  guilty  of  any  gross  neg- 
lect or  improper  conduct,  or  become 
bankrupt  or  insolvent,  the  chairman 
shall  direct  the  manager  or  secretiry 
to  convene  a  special  meeting  of  the 
board;  and  the  board  shall  hear  and 
determine  the  subject-matter  of  such 
notice,  and  may  thereupon  expel  and 
remove  any  trustees :  and,  on  request, 
the  estate,  &c.,  belonging  to  the 
society,  shall  be  assigned  and  trans- 
ferred, when  necessary,  so  as  to  rest, 
and  the  same  shall  vest,  in  the  con- 
tinuing and  newly-  appointed  truatees, 
at  the  expense  of  the  society,  &c. 
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"I  hereby  certify  that  the  foregoing  alteration  is  in  conformity  to      Walkbb 

law,  and  with  the  provisions  of  the  statute  6  &  7  Will.  IV.  c.  82.  gilks. 

(Signed)  "  J.  Tidd  Pratt. 

"  6th  March,  1847." 
"  Copy  kept,  pursuant  to  9  &  10 ) 

Vict.  c.  27,  s.  12.  ) 

"  J.  Tmn  Pratt." 

The  plaintiff,  having  proved  the  lease  of  the  8th  of  January,  1847, 
and  a  tender  to  Leaver  and  Gore  of  the  rent  due  thereunder  at 
Midsummer,  1847,  put  in  ♦the  warrant  of  distress,  signed  by  Giles,       [  *674  ] 
and  bearing  date  the  20th  of  July,  1847. 

In  support  of  the  first  avowry,  the  defendants  sought  to  establish 
a  tenancy  under  Leaver  and  Gore,  prior  to  the  date  of  the  mortgage 
in  1845.  They  called  one  Salt,  the  son  of  the  lessee  named  in  the 
lease  of  the  22nd  of  March,  1824,  who  proved  the  receipt  of  rent 
from  Miss  Webber  down  to  Christmas,  1844,  at  the  rate  of  SOL  per 
annum.  They  then  called  Leaver,  for  the  purpose  of  proving  the 
receipt  of  rent  from  the  plaintiff,  at  the  rate  of  82Z.  per  annum,  as 
alleged  in  the  first  avowry,  at  Lady  Day,  1847. 

On  the  part  of  the  plaintiff,  it  was  objected,  that,  unless  the 
defendants  consented  to  abandon  the  third  avowry,  Leaver  was 
not  a  competent  witness,  he  being  expressly  excluded  by  the  pro- 
viso in  Lord  Denman's  Act,  6  &  7  Vict.  c.  85  (i),  *  *  and 
that,  if  Leaver's  evidence  were  rejected,  there  was  no  evidence  of  a 
holding  at  822.  per  annum. 

To  this  it  was  answered,  that,  though  excluded  by  the  terms  of 
the  above  proviso  from  giving  evidence  in  support  of  the  third 
avowry,  there  was  nothing  in  the  Act  to  impeach  Leaver's 
competency  as  a  witness  to  prove  the  first  avowry. 

His  Lordship  allowed  Leaver's  evidence  to  be  received,  subject  to 
the  objection. 

The  deed  of  the  25th  of  October,  1845,  and  the  rules  of  the 
society,  which  were  offered  on    the    part  ♦of  the  defendants  to       [  *®76  ] 
support  the  second  avowry,  were  also  objected  to. 

The  objection  to  the  deed  was,  that,  inasmuch  as,  in  addition  to 
the  mortgage,  it  contained  a  re-demise  of  the  premises  to  Leaver 
and  Gore  at  a  rent  of  200Z.  per  annum,  it  ought  to  have  had  a  lease 
stamp  of  91. 

The  only  proof  of  the  rules,  was,  by  the  production  of  the  printed 

(1)  The  argoments  upon  this  point  and  the  observations  of  the  judges  in  the 
conxie  thereof  are  omitted.— J.  G.  P. 

E.B. — ^VOL.  LXXVU*  28 
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Walkeb      book  used  by  the  society,  at  the  end  of  which  were  the  following 
OiLBs.       certificate  and  memorandum,  signed  by  the  proper  officer,  with  proof 
of  his  handwriting : 

"  I  hereby  certify   that   the   foregoing  rules  are  in  conformity 
to  law,  and  with  the  provisions  of  the  Act  6  &  7  Will.  IV.  c  82. 
(Signed)  "John  Tidd  Pbatt, 

"  The  Barrister  appointed  to  certify 
the  rules  of  savings  banks. 
"  London,  28th  November,  1844. 
"  Duplicate  sent  to  the 
clerk  of  the  peace. 

"J.  TiDD  Pratt." 


} 


For  the  plaintiff,  it  was  objected,  that  the  rules  were  not  pro- 
perly proved,  inasmuch  as  they  did  not  come  from  the  proper 
custody,  and  there  was  no  proof  that  they  had  been  inroUed  at  the 
Sessions,  pursuant  to  the  10  Geo.  lY.  c.  56,  s.  4. 

It  was  further  objected,  on  the  part  of  the  plaintiff,  that,  assum- 
ing the  rules  to  have  been  sufficiently  proved,  they  did  not  establish 
a  joint-tenancy  in  Giles  and  Bottle,  so  as  to  entitle  the  defendants 
to  rely  on  a  warrant  signed  by  Giles  alone,  as  making  the  two 
defendants  bailiffs  of  Giles  and  Bottle,  inasmuch  as  they  did  not 
become  trustees  of  the  society  at  the  same  time. 
I  ^676  I  In  answer  to  the  objection  as  to  the  stamp,  it  was  ^submitted, 

that,  by  the  joint  operation  of  the  10  Geo.  IV.  c.  56,  s.  37,  and  the 
6  &  7  Will.  IV.  c.  82,  s.  4,  the  security  in  question  was  exempted 
from  stamp-duty. 

The  defendants  obtained  leave  to  amend  the  first  avowry,  by 
making  the  rent  80Z.  per  annum,  instead  of  82Z. 

A  verdict  was  found  for  the  plaintiff  on  the  issue  on  the  plea 
of  tender  to  the  third  avowry,  and  for  the  defendants  on  all  the 
other  issues,  leave  being  reserved  to  the  plaintiff  to  move  to  enter 
a  verdict  for  him,  if  the  Court  should  be  of  opinion  that  neither  of 
the  avowries  was  sustained  by  the  evidence. 

Channdl,  Serjt.,  in  Easter  Term,  1848,  obtained  a  rule  nift 
to  enter  a  verdict  for  the  plaintiff,  pursuant  to  the  leave  reserved. 

J.  Brotv7i  showed  cause : 

The  question  is,  whether  the  defendants  established  a  right  to 
distrain   for  a  quarter's  rent  due  at  Midsummer,    1847.      The 
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plaintiff  claimed  to  hold  the  premises  under  a  lease  from  Leaver  Walkck 
and  6ore»  bearing  date  the  8th  of  January,  1847,  at  the  yearly  rent  oilk. 
of  921. ;  and  he  proved  a  tender  of  81.  as  for  a  quarter's  rent  due  at 
Midsummer  in  that  year.  To  justify  the  distress,  the  defendants 
were  bound  to  establish  a  holding  by  Miss  Webber  under  Leaver 
and  Gore  anterior  to  the  date  of  the  mortgage,  at  the  yearly 
rent  of  32Z.  or  801. ;  or  to  show  a  tenancy  by  Leaver  and  Gore  under 
Giles  and  Bottle,  at  the  yearly  rent  of  200Z. 

The  grounds  upon  which  this  rule  is  to  be  supported,  resolve 
themselves  into  three,  first,  that  the  deed  of  the  25th  of  October, 
1845,  ought  to  have  been  stamped  with  a  SI.  lease  stamp,  in 
addition  to  the  mortgage  stamp  of  51. ,  because  it  contained  a 
re-demise  of  the  premised  by  the  trustees  of  the  society  to  the  mort- 
gagors ;  secondly,  that  Leaver  was  not  a  competent  ^witness,  even  [  *677  ] 
since  Lord  Denman's  Act;  thirdly,  that  the  rules  of  the  society 
were  not  properly  proved,  inasmuch  as  they  did  not  appear  to 
have  been  deposited  with  the  clerk  of  the  peace,  and  confirmed  by 
the  justices  at  Sessions,  pursuant  to  the  10  Geo.  lY.*  c.  56,  s.  4. 

1.  The  effect  of  the  deed  of  the  25th  of  October,  1845,  is,  to 
give  to  the  trustees  of  the  society  a  mortgage  upon  the  pre- 
mises in  question,  and,  by  way  of  further  security  against  default 
on  the  part  of  the  mortgagors.  Leaver  and  Gore,  to  make  the 
latter  tenants  of  the  former  at  a  rent  of  200Z.  per  annum.  That  the 
clause  at  the  end  of  the  deed  amounts  to  a  present  demise,  is  clear. 
In  Bacon's  Abridgment  (i),  it  is  said  :  **  It  may  be  laid  down  for  a 
role,  that,  whatever  words  are  sufficient  to  explain  the  intent  of 
the  parties,  that  the  one  shall  divest  himself  of  the  possession,  and 
the  other  come  into  it  for  such  a  determinate  time,  such  words, 
whether  they  run  in  the  form  of  a  licence,  covenant,  or  agree- 
ment, are  of  themselves  sufficient,  and  will  in  construction  of  law 
amount  to  a  lease  for  years,  as  effectually  as  if  the  most  proper 
and  pertinent  words  had  been  made  use  of  for  that  purpose.*'  But 
it  is  said  tha  the  deed  was  not  admissible  in  evidence  as  a 
lease,  for  want  of  a  lease  stamp.  In  the  first  place,  it  is  sub- 
mitted, that,  by  the  combined  operation  of  the  87th  section  of 
the  10  Geo.  lY*  c.  56,  "An  Act  to  consolidate  and  amend  the 
laws  relating  to  friendly  societies,*'  and  the  4th  section  of  the 
6  4  7  Will.  IV.  c.  82,  the  Act  "for  the  regulation  of  benefit 
building  societies,"  all  securities  given  to  or  on  account  of  these 
aasociationa  are  exempted   from   stamp-duty:  or,  if  such  be  not 

(1)  Title  Leases  and  Terms  for  Years  (K.). 

2a— 2 
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walkkb  the  true  construction  of  those  sfcatutes,  then  it  is  submitted  that 
OiLRs.  ^^Q  deed  in  question  was  sufficiently  stamped  as  a  mortgi^e,  and 
[  •678  ]  that,  the  re-demise  being  only  ancillary  to  the  principal  *object 
of  the  deed,  no  further  stamp  was  necessary  in  respect  thereof. 
The  37th  section  of  the  10  Geo.  IV.  c.  56,  enacts,  "  that  no  copy 
of  rules,  power,  warrant,  or  letter  of  attorney,  granted  or  to  be 
granted  by  any  persons  as  trustee  of  any  society  established  under 
this  Act,  for  the  transfer  of  any  share  in  the  public  funds  stand- 
ing in  the  name  of  such  trustee,  nor  any  receipt  given  for  any 
dividend  in  any  public  stock  or  fund,  or  interest  of  Exchequer  bills, 
nor  any  receipt,  nor  any  entry  in  any  book,  or  receipt  for  money 
deposited  in  the  funds  of  any  such  society,  nor  for  any  money 
received  by  any  member,  his  or  her  executors,  administrators, 
assigns,  or  attorneys,  from  the  funds  of  such  society,  nor  any  bond 
nor  other  security  to  be  given  to  or  on  account  of  any  such 
society,  or  by  the  treasurer  or  trustee  or  any  officer  thereof,  nor  any 
draft  or  order,  nor  any  form  of  assurance  (i),  nor  any  appointment 
of  any  agent,  nor  any  certificate  or  other  instrument  for  the  revo- 
cation of  any  such  appointment,  nor  any  other  instrument  or  docu- 
ment whatever  required  or  authorised  to  be  given,  issued,  signed, 
made,  or  produced  in  pursuance  of  this  Act,  shall  be  subject  or 
liable  to,  or  charged  with,  any  stamp-duty  or  duties  whatsoever." 
The  first  section  of  the  6  (&  7  Will.  lY.  c.  82,  reciting  that  "  whereas 
certain  societies,  commonly  called  building  societies,  have  been 
established  in  different  parts  of  the  kingdom,  principally  among  the 
industrious  classes,  for  the  purpose  of  raising,  by  small  periodical 
subscriptions,  a  fund  to  assist  the  members  thereof  in  obtaining  a 
small  freehold  or  leasehold  property,  and  it  is  expedient  to  afford 
encouragement  and  protection  to  such  societies,  and  the  property 
f  *679  ]  obtained  therewith,"  authorises  the  formation  *of  these  societies, 
and  empowers  the  several  members  of  each  society,  "  from  time  to 
time  to  assemble  together,  and  to  make,  ordain,  and  constitute  such 
proper  and  wholesome  rules  and  regulations  for  the  government 
and  guidance  of  the  same,  as  to  the  major  part  of  the  members  of 
such  society,  so  assembled  together,  shall  seem  meet,  so  as  such 
rules  shall  not  be  repugnant  to  the  express  provisions  of  this  Act, 
and  to  the  general  laws  of  the  realm,"  and  also  *'  from  time  to  time 
to  alter  and  amend  such  rules,  as  occasion  shall  require,  or  annul 
or  repeal  the  same,  and  to  make  new  rules  in  lieu  thereof,  under 

(1)  The   stamp-office  authorities  are  understood  to  construe  this  to 
"  policies  of  assurance." 
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snch  restrictions  as  are  in  this  Act  contained."  And  the  4th  section  walkeb 
enacts  **  that  all  the  provisions  of  a  certain  Act  made  and  passed  in  Giles. 
the  tenth  year  of  the  reign  of  his  late  Majesty  King  George  the 
Fourth,  intituled  'An  Act  to  consolidate  and  amend  the  laws 
relating  to  friendly  societies,'  and  also  the  provisions  of  a  certain 
other  Act  made  and  passed  in  the  fourth  and  fifth  years  of  the 
reign  of  his  present  Majesty  King  William  the  Fourth,  intituled  '  An 
Act  to  amend  an  Act  of  the  tenth  year  of  his  late  Majesty  King 
George  the  Fourth,  to  consolidate  and  amend  the  laws  relating  to 
friendly  societies/  so  far  as  the  same,  or  any  part  thereof,  may  be 
applicable  to  the  purposes  of  any  benefit  building  society,  and  to 
the  framing,  certifying,  inroUing,  and  altering  the  rules  thereof, 
shall  extend  and  apply  to  such  benefit  building  society,  and  the 
rules  thereof,  in  such  and  the  same  manner  as  if  the  provisions  of 
the  said  Acts  had  been  herein  expressly  re-enacted." 

(Maule,  J. :  The  question  is,  whether  this  security  is  an  instru- 
ment or  document  *' required  or  authorised  to  be  given,  issued, 
signed,  made,  or  produced,"  in  pursuance  of  that  statute. 

Cbesbwbll,  J. :  The  defendants  would  probably  be  in  a  better 
position  if  the  stamp  were  applied  to  the  leasing  part  of  the  deed, 
instead  of  the  mortgage. 

Mauls,  J. :  The  stamp  is  of  sufficient  amount  *to  cover  either.)  [  ^^^  ] 

The  mortgage  is  a  security  expressly  authorised  to  be  taken  by  the 
6  &  7  Will.  IV.  c.  82,  s.  1. 

(Maulb,  J. :  It  seems  to  have  been  the  intention  of  the  Legislature 
to  enable  these  societies  to  carry  on  their  operations  without  the 
burthen  of  stamp-duties.) 

The  desire  on  the  part  of  the  Legislature  to  diminish  the  expenses 
of  these  societies,  is  very  apparent :  and  the  Court  will  best  effectuate 
the  intention  of  the  Act,  by  giving  to  the  4th  section  a  liberal 
interpretation. 

Some  little  doubt  would  at  first  sight  be  raised  by  the  express 
exemption  from  duties  contained  in  the  8th  section  of  the  6  &  7 
Will.  IV.  c.  32,  which  enacts  "  that  no  rules  of  any  such  society,  or 
any  copy  thereof,  nor  any  transfer  of  any  share  or  shares  in  any 
snch  society,  shall  be  subject  or  liable  to,  or  charged  with,  any 
stamp-duty  or  duties  whatsoever."     It  will  be  ♦urged,  on  the  other       [  •wi  j 
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Walkbb  side,  that  the  above  special  provision  negatives,  or  at  least  materially 
GilW  weakens,  the  probability  of  the  general  exemption  from  stamp-duty 
being  intended  to  be  imported  into  the  Building  Societies  Act  of 
6  &  7  Will.  IV.  c.  82,  from  the  Friendly  Societies  Act  of  10  Geo.  lY. 
c.  56.  The  8th  section  of  the  6  &  7  Will.  IV.  c.  82,  appears  to  have 
been  inserted  ex  majori  caiiteld.  Perhaps,  however,  it  may.be  con- 
sidered to  be  necessarily  inserted,  inasmuch  as  "  transfers  of  shares  " 
in  the  society  would  not  be  embraced  by  the  words  of  the  10  Geo.  IV. 
0.  56,  s.  87. 

(Maulb,  J. :  Is  it  to  be  contended  that  it  requires  a  stamp  as  a 
mortgage  ?) 

It  was  so  insisted  at  the  trial. 

{Channell,  Serjt. :  The  argument,  so  far  as  regards  the  point  now 
under  consideration,  will  be  this  :  the  1st  section  of  the  3  <b  4  Vict 
c.  78,  reciting  the  87th  section  of  the  10  Geo.  IV.  c.  56,  enacts 
'*  that  nothing  in  the  said  recited  Act  contained  shall  be  construed 
to  extend  to  grant  any  exemption  from  stamp-duty  to  any  friendly 
society,  inrolled,  or  to  be  inroUed,  under  the  provisions  of  the  said 
Act,  or  of  any  other  Act  relating  to  friendly  societies,  when  the  sum 
to  be  assured  to  any  individual,  or  to  any  person  nominated  by,  or 
to  claim  under,  him  or  her,  shall  exceed  the  sum  of  200Z."  It  will 
be  contended,  therefore,  that  the  incorporation  of  the  87th  section 
of  the  Friendly  Societies  Act  into  the  Building  Societies  Act  must, 
at  all  events,  be  taken  with  the  qualification  introduced  by  that 
provision. 

Maule,  J. :  So  as  to  repeal  it  after  it  has  been  so  incorporated 
in  the  6  &  7  Will.  IV.  c.  82,  as  if  it  had  been  expressly  re-enaeted 
therein !) 

The  provision  in  the  8  &  4  Vict.  c.  78,  s.  1,  cannot  apply  to  building 
societies,  which  do  not,  like  friendly  societies,  assure  any  sum  to 
L  •682  J  their  *members.  The  case  of  Reg.  v.  The  InhabitanU  ofMerionetk- 
shire  (i),  is  a  distinct  authority  upon  this  point.  The  statute  13 
Geo.  III.  c.  78,  s.  64,  empowers  the  Court,  trying  an  indictment  for 
non-repair  of  a  highway,  to  award  costs  if  the  defence  was  frivolous: 
the  48  Geo.  III.  c.  59,  s.  1,  enacts,  very  nearly  in  the  words  of  the 
Building  Societies  Act,  that  all  *'  matters  and  things  in  the  said 
Act  contained  relating  to  highways,"  shall,  so  far  as  applicable,  be 
(1)  66  B.  B.  417  (6  a  B.  543). 
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extended  and  applied  to  county  bridges  ''  as  fully  and  effectually  walkeb 
as  if  the  same,  and  every  part  thereof,  were  herein  repeated  and  qiles. 
re-enacted ; "  and  it  was  held  that  the  clause  as  to  costs  in  the 
13  Geo.  UI.  c.  78,  was  substantively  re-enacted  in  the  48  Geo.  III. 
c.  59  with  reference  to  county  bridges,  and  therefore  was  not 
repealed  when  the  5  &  6  Will.  IV.  c.  50  repealed  in  general  terms 
the  18  Geo.  III.  c.  78.  The  55  Geo.  III.  c.  184,  sched.,  part  1, 
tit.  Mortgage,  imposes  certain  duties  upon  mortgages,  *'  where  the 
same  respectively  shall  be  made  as  a  security  for  the  payment  of  any 
definite  and  certain  sum  of  money  advanced  or  lent  at  the  time,  or 
previously  due  and  owing,  or  forborne  to  be  paid,  being  payable." 
That  clearly  cannot  apply  to  a  transaction  of  this  sort. 

(Mattlb,  J. :  The  only  question  is,  whether  it  does  not  fall  within 
the  words  that  follow  the  enumeration  of  duties,  '*  and,  where  the 
same  respectively  shall  be  made  as  a  security  for  the  repayment  of 
money  to  be  thereafter  lent,  advanced,  or  paid,  or  which  may 
become  due  upon  an  account  current,  together  with  any  sum  already 
advanced  or  due,  or  without,  as  the  case  may  be,  if  the  total  amount 
of  the  money  secured,  or  to  be  ultimately  recoverable  thereupon, 
shall  be  uncertain,  and  without  any  limit,  202. ;  but,  if  the  total 
amount  of  the  money  secured  or  to  be  ultimately  recoverable  there- 
upon, shall  be  limited  not  to  exceed  a  *given  sum,  the  same  duty  as  [  *683  ] 
on  a  mortgage  for  such  limited  sum.") 

That  provision  has  reference  to  dealings  between  merchant  and 
merchant,  and  not  to  securities  given  for  loans,  like  this. 

Assuming  that  the  deed  operates  as  a  present  demise,  no  further 
stamp  was  necessary.  The  whole  was  one  transaction.  The  demise 
is  part  and  parcel  of  the  mortgage  security  ;  a  sort  of  exception  out 
of  the  extent  of  the  interest  conveyed  by  Leaver  and  Gore  to  the 
trustees.  [He  cited  Wroughton  v.  Turtle  (i),  Annandale  v.  Pattison  (2), 
Doe  d.  Philipp$  v.  Philipp8{3)^  Doe  d.  Hartwright  v.  Fereday{4), 
and  WoUeleyv.  Cox  (€).']  [He  then  argued  the  second  and  third 
points.] 

The  CouHT  intimating  a  clear  opinion  that  Leaver's  evidence  was       [  698  ] 
not  admissible,  whilst  the  third  avowry  remained  upon  the  record 
as  part  of  the  effective  title  claimed  on  the  part  of  the  defendants. 
Brown  admitted  that  he  could  not  sustain  the  first  avowry. 

(1)  63  B.  B.  678  (11  M.  &  W.  661).  (4)  12  Ad.  &  El.  23 ;  4  P.  &  D.  287. 

(2)  9  B.  &  G.  919.  (5)  2  Q.  B.  321. 

(3)  11  Ad.  &  £1.796. 
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Walkbe  Channel!,  Serjt.,  and  Hawkint,  in  support  of  the  mle : 

f), 

OiLBB.  The  case,  on  the  part  of  the  defendants,  substantiaUy  rests  upon 

the  second  avowry,  which  sets  up  a  tenancy  under  Giles  and  Bottle, 
at  a  rent  of  200Z.  per  annum.  They  claim  by  deduction  of  title 
from  Giles  and  Hawkins.  If  no  title  ever  vested  in  Giles  and 
Hawkins,  or,  if  there  be  no  such  tenancy  under  Giles  and  Bottle, 
as  alleged,  the  second  avowry  fails.  If  the  rules  of  the  society  were 
not  properly  in  evidence,  there  was  no  proof  that  Bottle  ever  became 
a  trustee.  Assuming,  however,  that  the  deed  of  the  25th  of 
October,  1845,  was  sufficiently  stamped,  and  that  the  rules  of  the 
society  were  properly  admitted,  is  that  deed  operative  to  sustain 
the  second  avowry  ?  The  effect  of  that  deed  is,  to  create  a  mor^;age 
security  for  the  contributions  payable  by  Leaver  and  Gore,  in 
respect  of  their  shares  in  the  books  of  the  society,  to  the  extent 
of  840L  in  the  whole ;  with  power  to  the  trustees  to  enforce  such 
contributions,  by  appointing  a  person  to  receive  the  rents,  or  by 
sale  of  the  mortgaged  premises.  The  proviso  at  the  end  clearly 
does  not  operate  as  a  present  demise.  There  are  no  apt  words  to 
point  to  any  such  intention.  The  terms  of  the  tenancy  are  undefined, 
save  by  a  general  reference  to  the  usual  covenants  and  remedies  in 
[  •Mi  ]  leases  of  the  like  property.  In  Chapman  v.  Towner  (i),  ♦Aldbbson,  B., 
says  :  ''  One  mode  of  ascertaining  whether  an  instrument  is  to  be 
treated  as  a  lease  or  as  an  agi'eement,  is,  by  looking  to  the  incon- 
venience which  would  result  from  treating  it  as  a  lease."  Applying 
that  test  here,  it  is  impossible  to  hold  this  to  be  a  demise.  The 
whole  scope  of  the  deed  is  hostile  to  that  construction. 

(Maulb,  J. :  When  one  sees  the  parties  expressly  agreeing  to 
become  tenants,  one  would  incline  to  construe  the  insiroment 
as  creating  a  tenancy,  unless  there  was  some  manifest  absurdity  or 
great  inconvenience  in  so  doing.  It  is  enough  for  the  purpose 
of  your  argument,  to  say,  that,  though  this  instrument  might  create 
a  tenancy,  it  is  not  such  a  tenancy  as  will  support  the  second 
avowry,  viz.  a  tenancy  at  the  yearly  rent  of  2002. 

Wilde,  Ch.  J. :  Was  there  any  evidence  that  Leaver  and  Gore 
had  not  duly  kept  up  their  payments  ? 

Brown  admitted  that  there  was  none,  except  Leaver*s.) 

The  deed  is  clearly  inconsistent  with  an  absolute  tenancy  at  2001. 
a  year. 

(1)  55  E.  R.  525  (6  M.  &  W.  100). 
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(Mavlb,  J. :  If  Leaver  and  Gore  have  made  no  default,  the  other      walkbb 
alternative,  viz.  the  demise,  does  not  arise.  Gilba. 

Gbesswell,  J. :  If  "henceforth"  be  read  "thenceforth,"  all  diffi- 
culty in  the  construction  of  this  clause  of  the  deed  seems  removed. 

WiLBB,  Ch.  J. :  I  remember  when  I  was  in  practice,  having 
repeatedly  experienced  difficulty  from  the  misuse  of  the  expres- 
sions '*  hereinbefore  "  and  ''  hereinafter  "  mentioned,  in  deeds,  I 
invariably  substituted  the  word  "  herein,"  which  was  sure  to  be 
right.) 

Supposing  the  deed  to  operate  as  a  lease,  a  lease  stamp  was 
necessary.  Leases  clearly  are  not  within  the  contemplation  of  the 
Friendly  Societies  Act,  10  Geo.  IV.  c.  66,  s.  37.  Possibly  a  mortgage 
might  be  a  "  security  for  money "  which  the  trustees  would  be 
authorised  to  take  by  s.  21 ;  but  there  is  no  provision  in  that  or  any 
of  the  subsequent  Acts,  authorising  them  to  lease  property. 

Carder  v.  Drakeford  (i)  is  an  authority  to  show  that  an  additional       [  695  ] 
stamp  is  necessary,  where  the  instrument  operates  in  two  different 
ways.    Here,  the  deed  cannot  be  set  up  as  a  lease,  without  also 
relying  upon  it  as  a  mortgage. 

(Maulb,  J. :  All  that  Carder  v.  Drakefard  proves,  is,  that  this 
deed  would  require  a  mortgage  stamp,  unless  that  were  rendered 
unnecessary  by  the  10  Geo.  lY.  c.  56,  s.  87.  The  question  is, 
whether  that  which  you  say  requires  a  lease  stamp,  is  not  merely 
ancillary  to  the  mortgage.) 

It  cannot  be  so,  if  its  object  was  to  give  the  trustees  a  right  to  distrain. 
Effect  may  be  given  to  all  the  words  of  the  4th  section  of  the 
6  &  7  Will.  IV.  c.  82,  without  holding  it  to  embrace  the  exemption 
from  stamp-duty  that  is  contended  for  on  the  other  side  :  and  the 
8th  section, — which  enacts  ''  that  no  rules  of  any  such  society,  or 
any  copy  thereof,  nor  any  transfer  of  any  share  or  shares  in  any 
such  society,  shall  be  subject  or  liable  to,  or  charged  with,  any 
Btamp-duty  or  duties  whatsoever,"  would  have  been  altogether 
nseless,  if  the  construction  put  by  the  other  side  upon  the  4th 
section  were  correct.  The  1st  section  of  the  8  &  4  Vict.  c.  78,  which 
passed  after  the  Building  Societies  Act,  reciting  the  10  Geo.  IV. 
c.  56,  8.  87,  limits  the  exemption  from  stamp-duty  to  cases  where 
the  sum  assured  shall  not  exceed  200Z. 

(1)  3  Tttunt.  382. 
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walkbb  (Gresbwell,  J. :  That  is,  where  the  society  grants  the  secnrity.) 

r. 

GiLKB.  ♦  ♦  ♦  ♦  « 

[He  argued  that  the  rales  of  the  society  were  not  well  proved.] 

[«»«]       WiLDB,  Ch.  J.: 

It  is  unnecessary  to  advert  to  some  of  the  points  that  have  been 
discussed  in  this  case.  Four  questions,  however,  remain  for  oar 
determination.  The  first  that  I  shall  consider,  is,  whether  the  deed 
of  the  25th  of  October,  1845,  was  receivable  in  evidence,  it  being 
stamped  with  a  51.  stamp  only,  and  being  offered  to  prove  the 
demise  stated  in  the  second  avowry,  viz.  a  demise  alleging  a  tenancy 
by  Leaver  and  Gore  under  Giles  and  Bottle,  at  the  yearly  rent  of 
200Z.  That  depends  upon  the  construction  of  the  deed,  coupled 
with  the  provisions  in  the  10  Geo.  IV.  c.  56  (the  Act  consolidating 
the  laws  as  to  friendly  societies)  s.  87,  and  the  6  &  7  Will.  lY.  c.  32 
(for  the  regulation  of  building  societies)  ss.  4  and  8.  By  the  87th 
section  of  the  former  Act,  bonds  and  other  securities  or  assurances 
given  to  or  on  account  of  any  friendly  society,  are  expressly  exempted 
from  stamp  duty.  And  the  4th  section  of  the  latter  Act,  its 
preamble  having  already  shown  that  its  object  was,  to  afford 
encouragement  and  protection  to  societies  to  be  established 
thereunder,  and  to  the  property  obtained  therewith, — enacts  that 
all  the  provisions  of  the  10  Geo.  lY.  c.  56,  so  far  as  the  same, 
or  any  part  thereof,  may  be  applicable  to  the  purposes  of  any 
benefit  building  society,  &c.,  shall  extend  and  apply  to  such 
benefit  building  society,  and  the  rules  thereof,  in  such  and  the 
same  manner  as  if  the  provisions  of  the  same  had  been  therein 
expressly  re-enacted.  Beading,  therefore^  the  87th  section  of  the 
10  Geo.  IV.  c.  56,  as  incorporated  into  the  6  &  7  Will.  IV.  c.  82, 
so  far  as  applicable,  it  seems  to  us  to  exempt  from  stamp-duty 
[  ^697  ]  all  ^securities  given  for  the  purpose  of  carrying  the  last-mentioned 
act  into  effect. 

But  it  is  said  that  the  deed,  being  offered  as  a  lease,  as  well  bb  a 
mortgage,  ought  to  have  had  a  lease  stamp ;  and  that  leases  are 
not  within  the  purview  of  the  10  Geo.  IV.  c.  66.  The  whole  scope 
of  the  deed,  however,  points  to  one  single  object,  in  terms  as  dis* 
tinct  as  possible.  It  recites  that  a  benefit  society  had  been  formed 
under  the  Act,  for  the  purpose  of  raising  by  subscription  a  fond  to 
assist  the  members  thereof  in  obtaining  freehold  or  leasehold 
property ;  that  Leaver  and  Gore  were  entitled  to  receive  a  certain 
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sum  oat  of  the  funds  of  the  society,  in  respect  of  their  shares  Walkbr 
therein ;  and  that,  for  the  security  of  all  the  payments  to  become  qileb. 
due  in  respect  of  the  said  shares,  they.  Leaver  and  Gore,  had 
agreed  to  execute  the  assurance  thereby  made.  Then  follow  certain 
trusts  and  covenants :  and  the  deed  closes  with  a  declaration  '^  that 
these  presents  shall  not  be  a  security  for  a  greater  sum  than  840Z." 
It  commences,  therefore,  with  stating  that  the  deed  is  intended  as 
a  security  only,  and  it  concludes  by  showing  the  amount  of  the 
security.  The  object  of  the  parties  being  thus  distinctly  apparent, 
and  the  intermediate  parts  of  the  deed  not  being  so  framed  as  to 
be  properly  applicable  to  any  other  object,  we  think  it  is  brought 
directly  within  the  exemption  in  the  Friendly  Societies  Act,  as 
incorporated  and  brought  down  to  the  Building  Societies  Act  of 
6^7  Will.  IV.  c.  82.  And,  further,  here  is  an  unappropriated 
stamp  of  5L,  which,  if  the  deed  is  to  operate  as  a  lease,  and  not  as  a 
mortgage,  is  sufficient  under  the  10th  section  of  the  55  Geo.  III.  c.  184. 
It  has,  however,  been  insisted  that  the  8  &  4  Vict.  c.  78,  s.  1, 
which  limits  the  exemption  from  stamp-duty  in  the  case  of  friendly 
societies,  to  transactions  where  the  sum  to  be  assured  to  any  indi- 
vidual shall  not  exceed  200/.,  has  the  effect  not  only  of  diminishing 
the  exemption  as  regards  friendly  societies,  but  also  of  restricting  "^it  [  *698  ] 
to  the  like  extent  in  the  case  of  building  societies.  We  think  that 
statute  has  no  such  effect.  The  exemption  in  the  10  Geo.  lY.  c.  56, 
s.  87,  is  by  6  &  7  Will.  lY.  c.  82,  s.  4,  incorporated  in  the  latter 
Act  as  if  it  had  been  therein  expressly  re-enacted,  which  would  not 
be  the  case,  if  it  were  to  be  held  to  be  abrogated  by  the  passing  of 
a  subsequent  Act  having  no  such  object  in  view  (i). 

(1)  The  point  above  decided  in  the  Society  duly  inrolled  under  the  6  &  7 

principal  caae  came  again  before  the  Will.    lY.   c.    32.     The   action    was 

Court,  in  MichaelmaB  Term,  1849,  in  brought  to  recover  the  sum  of  38/., 

a  case  of  for  a  year's  rent  of  "i^remises  that  had     [  '699,  fi.  ] 

been  occupied  by  the  defendant,  in 

_  ,  _  Pudding  Lane,  in  the  city  of  London,  1849. 

BA«A«DAin)AHOTHBi.,.PlliWOETH.  down  to  Lady  Day.  1849.     Hinton.         Nc^.S. 

(6  C.  B.  698 — 700,  n.)  the  lessee  of  the  premises,  under  whom  

The  decision  in   FTa/Aw  v.  OiUs  *^®  defendant  was  tenant,  had,  on  the      [  698,  n.  ] 

confirmed.  "^^"^  ®^  October,  1847,  mortgaged  his 

term  to  the  plaintiffs,  and  the  defen- 

Debt,  for  use  and  occupation.  Plea,  dant  had  due  notice  of  the  mortgage. 

never  indebted.  Upon  the  production  of  the  deed,  it 

The  cause  was  tried  before  Wilde,  was  objected,  on  the  part  of  the  defen- 

Ch.  J.,  at  the  sittings  in  Jjondon,  after  dant,   that  it  was  inadmissible,   not 

Trinity  Term,  1849.    It  appeared  that  being  stamped. 

the  plaintifEs  were  the  trustees  of  a         For  the  plaintiffs,  Walker  v.  Oiles 

society  called  the  Amicable  Building  was  relied  on,  to  show  that  securities 
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[b«b. 


Walkbk 

r. 

Giles. 


[  nOO,  II.  ] 


In  order  to  sastain  the  second  avowry,  it  became  necessary  to 
rely  upon  the  deed  of  the  25th  of  October,  1845,  as  operating  to 
create  a  tenancy  between  the  trustees  and  the  mortgagors,  at  the 
rent  therein  mentioned.  The  language  of  that  deed  is  so  peculiar 
as  to  make  it  extremely  difficult  to  perceive  its  precise  effect.  We 
will)  therefore,  reserve  that  question  for  consideration. 

The  only  remaining  question  is,  whether  the  rules  of  the  society 
were  properly  proved, — whether  they  were  shown  to  be  rules  of  a 
society  entitled  to  the  benefit  of  the  statute  referred  to.  It  is 
admitted  that  they  were  the  rules  adopted  and  acted  upon  by  the 
society.  But  it  is  said  that  something  more  was  required  to  make 
them  admissible,  than  the  certificate  of  the  barrister  appointed  by 
the  Act,  that  allowance  and  inrolment  at  the  Sessions  was  necessary. 
This  also  is  a  point  that  is  attended  with  difficulty,  and  therefore 

we  would  wish  further  to  consider  it  also. 

Cur.  adv.  rult. 
There  was,  however,  another  poiot  in 
Walker  y.  OiUs,  viz.,  as  to  the  con- 
struction of  the  deed,  upon  which  the 
Court  took  time  to  consider,  and  the 
decision  of  which  made  it  not  so 
material  to  determine  the  question  as 
to  the  stamp.  Still »  if  the  Court 
intended  to  decide,  and  did  decide, 
both  points,  it  would  be  idle  to  ask  for 
a  rule  upon  this  occasion. 

(Maule,  «r. :  In  Walker  v.  Oile»  the 
Court  certainly  intended  to  decide, 
and  did  decide,  both  the  points  sug- 
gested. And,  notwithstanding  some 
remarks  I  have  noticed  in  some  legal 
periodical, t  I  still  adhere  to  ^e 
^opinion  I  then  formed,  and  think 
that  our  decision  with  respect  to  the 
stamp  was  correct:  though,  from 
hints  thrown  out  in  a  former  number 
of  the  same  work,  I  incline  to  think 
that  another  decision  of  this  Court 
upon  the  Stamp  Act,  and  in  which  I 
also  concurred,  was  wrong.}  If  you 
have  any  observations  to  offer  upon  the 
matter,  we  shaU  be  glad  to  hear  them.) 

The  learned  Serjeant,  however,  after 
this  intimation,  declined  to  press  the 
point,  and  the  rule  was 

Re/utrd, 


given  to  societies  of  this  description 
are  not  liable  to  stamp-duty. 

The  Lord  Chief  Justice,  reserving 
to  the  defendant  leave  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be 
of  opinion  that  a  stamp  was  requisite, 
directed  the  jury  to  find  for  the 
plaintiffs. 

The  jury  having  accordingly  found 
for  the  plaintiffs  for  the  amount 
claimed, 

Channdly  Serjt.,  now  moved  to 
enter  a  nonsuit,  pursuant  to 
the  leave  reserved : 

The  liability  of  these  building 
societies*  securities  to  stamp-duty, 
was  a  good  deal  discussed  in  Walker 
V.  OileSy  which  had  not  been  re- 
ported at  the  time  of  the  trial  of  this 
cause,  and  this  Court  expressed  an 
opinion  that  the  37th  section  of  the 
10  Geo.  lY.  0.  56»  by  which  bonds  and 
other  securities  or  assurances  given  to 
or  on  account  of  any  friendly  society, 
are  expressly  exempted  from  stamp- 
duty,  was,  by  the  4th  section  of  the 
6  &  7  Will.  IV.  c.  32,  incorporated 
into  the  latter  statute,  so  as  to  extend 
the  like  exemption  to  securities  given 
for  the  purposes  of  building  societies. 


t  See     The 
Part  n.  p.  262. 


Jurist,     7ol.     Xni. 


X  The  case  here  alluded  to  is  Chad- 
wick  V.  Clarkt^  1  C.  B.  700. 
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WiLDK,  Ch,  J.,  now  delivered  the  further  judgment  of  the  Coubt  :  Walker 

V. 

The  object  and  general  contents  of  the  deed  are  inconsistent       Giles. 
with  the  intention  of  creating  the  relation  *of  landlord  and  tenant,        f  ^^^  ^ 
at  a  rent  of  200/.  a  year,  as  stated  in  the  concluding  part  of  the 
deed,  and  as  alleged  in  the  second  avowry. 

The  deed  recites  that  its  object  was,  to  create  a  mortgage  security 
for  the  contributions  payable  in  respect  of  the  parties'  shares  in  the 
capital  of  the  society  ;  and  that  security  is  in  the  last  sentence  of 
the  deed  limited  to  the  sum  of  840Z. ;  and,  in  order  to  secure  such 
subscriptions  to  the  extent  of  8402.,  it  is  provided,  that,  in  *case  of  [  *70i  ] 
default,  the  trustees  may  appoint  a  collector  of  the  rents,  and,  if 
the  rents  shall  not  equal  the  arrears  due  in  respect  of  the  contri- 
butions, the  trustees  may  sell ;  and  it  is  declared  that  the  deed  is 
upon  trust  that  the  grantors  shall  retain  possession,  and  take  the 
rents  and  profits,  until  default. 

The  object  of  the  deed,  then,  being  distinctly  expressed  to  be,  to 
secure  the  subscriptions  to  the  extent  of  8402.  only,  and  that  the 
grantors  should  retain  possession,  and  take  the  rents  and  profits, 
until  default,  it  is  quite  inconsistent  with  that  object  that  the 
grantors  should  immediately,  and  before  default,  or  even  before 
the  contributions  are  due,  become  tenants  at  the  rent  of  200Z.  a 
jear,  and  that  such  rent  should  be  payable  immediately  and  during 
the  continuance  of  the  demise,  and  without  reference  to  the  fact 
whether  default  should  be  made  in  the  payment  of  the  contribu- 
tions or  not :  so  that,  to  construe  the  deed  to  create  the  tenancy 
stated  in  the  second  avowry,  the  grantors  must  be  deemed  to  have 
contracted  to  pay  the  contributions,  and  also  the  rent  of  200Z.  a 
year,  a  construction  manifestly  contrary  to  the  obvious  intention  of 
the  parties. 

To  construe  the  deed,  therefore,  to  create  the  relation  of  landlord 
and  tenant,  upon  the  terms  of  the  second  avowry,  would  have  the 
effect  of  defeating,  and  not  of  giving  effect  to,  the  intention  of  the 
parties.  The  only  object  of  the  deed  was,  to  give  a  security  for  the 
payment  of  the  contributions :  and  that  part  of  the  deed  which  is 
contended  to  operate  as  a  demise  upon  the  terms  stated  in  the 
second  avowry,  was  but  a  mode  by  which  that  object  was  intended 
to  be  accomplished  ;  but,  as  before  stated,  it  is  not  a  mode  calculated 
to  effect  the  purpose  intended,  but  the  contrary. 

And,  as  the  different  parts  of  the  deed  are  inconsistent  with  each       [  702  ] 
other,  the  question  is,  to  which  part  effect  ought  to  be  given. 
There  is  no  doubt,  that,  applying  the  approved  rules  of  construction 
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Walkrr      to  this  inatrument,  effect  ought  to  be  given  to  that  part  which 

QiLKs.       ^8  calculated  to  carry  into  effect  the  real  intention,  and  that  part 

which  would  defeat  it  should  be  rejected :  and,  so  construing  the 

deed,  the  Court  is  of  opinion  that  the  latter  part,  importing  a 

present  demise  of  the  premises  at  the  rent  of  2002.  a  year,  cannot 

have  that  effect,  without  defeating  the  intention  of  the  parties ;  and 

therefore,  as  the  avowry  founded  upon  such  supposed  demise  is  not 

supported  by  the  evidence,  and  as  the  first  and  third  avowries  were 

disposed  of  during  the  argument,  a  verdict  must  be  entered  for  the 

plaintiff,  with  the  usual  damages  in  replevin,  with  the  conseqaencee 

incidental  to  such  verdict. 

Rule  absolute  accordingly. 


1848.  COULING  V.  COXE. 

Dee,  7. 
(6  C.  B.  703—721 ;  S.  0.  18  L.  J.  C.  P.  100 ;  13  Jur.  101 ;  6  Dowl.  &  L.  399,) 

r  701 1 

>-        -*  In  case  against  a  witness  for  not  obeying  a  niftpomo,  the  declaration 

stated  that  the  plaintiff  had  impleaded  one  F.  in  an  action  of  trespass,  and 

that  certain  issues  joined  in  that  suit  came  on  to  be  tried,  ftc. ;  that  the 

plaintiff  subpoenaed  the  now  defendant  as  a  witness,  &c. ;  that  the  plaintiff 

had  a  good  cause  of  action  in  the  said  suit ;  and  that  the  appearance  and 

testimony  of  the  defendant,  in  obedience  to  the  aubpeena  were  necessary 

and  material  to  the  trial  of  the  said  issues :  and  alleged  for  breach,  that  the 

defendant,  without  lawful  excuse,  neglected  to  appear  and  give  evidenee« 

by  reason  whereof  the  plaintiff  was  obliged  to  withdraw  the  record,  and 

compelled  to  pay  certain  costs  to  F.,  <&c. 

The  defendant  pleaded  leaye  and  licence,  and  several  pleas,  each  being 
pleaded  to  the  whole  cause  of  action,  and  each  traversing  a  material  allega- 
tion in  the  declaration;  and  also  a  traverse  (the  eighth  plea),  that  the 
plaintiff  had  a  good  cause  of  action  against  F. 

At  the  trial,  the  plaintiff  obtained  a  verdict  on  all  the  issues  except  the 
eighth,  which  was  found  for  the  defendant : 

Held,  that  the  plaintiff  was  entitled  to  judgment  non  obstante  vertdtdo  on 
that  issue,  and  that  there  was  no  need  of  a  repleader. 

In  such  an  action,  the  plaintiff  is  bound  to  show  that  he  has  sustained 
some  damage  from  the  non-attendance  of  the  defendant  as  a  witnees. 

Where  there  are  several  issues  in  the  original  action,  the  absence  of  a 
good  cause  of  action,  generally,  does  not  per  ac  show  that  the  plaintiff  has 
not  sustained  damage  from  the  absence  of  the  witness ;  for,  the  vitne68*s 
testimony  might  have  entitled  him  to  the  costs  of  some  one  issue. 

Gasb,  for  disobedience  to  a  writ  of  svbposna. 

The  declaration  stated  that  the  plaintiff  had  impleaded  one 
Thomas  Foulkes  in  a  plea  of  trespass,  and  that  sach  proceedings 
were  had  in  the  action,  that,  afterwards,  before  certain  justioes  of 
Assize  and  Nisi  Prias  at  Kingston,  certain  issues  before  then  joined 
in  that  suit  were  appointed  to  be  tried,  and  then  came  on  to  be 
tried  before  a  jury,  &c.,  that,  before  the  trial  of  the  issues,  the 


TOL.  Lxxvn.]        1848.    C.  P.     6  C.  B.  708—705.  447 


plaintiff  prosecated  oat  6t  the  Court,  &c.,  a  writ  of  stibpcena,  by  Coulino 
which  the  now  defendant  was  commanded  to  appear  before  the  cozb. 
JQsticeB  assigned  to  hold  the  Assizes,  &c,,  and  to  testify,  &c.,  which 
writ  the  plaintiff  caased  to  be  shown  to  the  now  defendant,  and  a 
copy  thereof  to  be  left  with  him,  and  then  paid  to  the  now  defen- 
dant a  reasonable  sum  for  his  costs  and  ^charges  in  and  about  [  *704  ] 
his  attendance  as  a  witness ;  that  the  said  issues  came  on  to  be 
tried  at  Kingston  ;  that  the  plaintiff  had  a  good  cause  of  action  in 
the  said  suit ;  and  that  the  appearance  and  testimony  of  the  now 
defendant,  in  obedience  to  the  writ  of  subpoena^  were  necessary  and 
material  to  the  trial  of  the  said  issues:  Breach,  that  the  now 
defendant,  without  lawful  excuse,  neglected  to  appear  and  give 
evidence,  by  reason  whereof  the  plaintiff  was  obliged  to  withdraw 
the  record,  and  was  compelled  to  pay  certain  costs  to  the  said 
Thomas  Foulkes,  and  lost  the  benefit  of  certain  costs  which  he  the 
plaintiff  had  incurred  in  proceeding  to  the  trial  of  the  said  issues. 

The  defendant  pleaded,  first,  Not  guilty ;  secondly,  a  traverse  of 
the  allegation  that  the  issues  joined  were  appointed  to  be  tried ; 
thirdly,  a  traverse  that  the  plaintiff  sued  out  a  writ  of  svbpcena ; 
fourthly,  a  traverse  that  the  plaintiff  caased  the  writ  to  be  shown 
to  the  defendant ;  fifthly,  a  traverse  that  the  plaintiff  caused  a  copy 
of  the  writ  to  be  left  with  the  defendant ;  sixthly,  a  traverse  that 
the  plaintiff. paid  the  defendant  a  reasonable  sum  for  his  attend- 
ance ;  seventhly,  a  traverse  that  the  issues  were  called  on  for  trial ; 
eighthly,  a  traverse  that  the  plaintiff  had  a  good  cause  of  action ; 
ninthly,  a  traverse  that  the  testimony  of  the  defendant  was  material 
to  the  trial  of  the  issues,  or  that  he  was  called  upon  his  subpoena ; 
tenthly,  leave  and  licence. 

Each  of  these  pleas  was  pleaded  generally  to  the  whole  declara- 
tion. The  plaintiff  joined  issue  on  the  first  nine,  and  traversed 
the  leave  and  licence,  upon  which  the  defendant  joined  issue. 

The  cause  was  tried  before  Parke,  B.,  at  the  Surrey  Summer 
Assizes,  1846,  when  a  verdict  was  found  for  the  plaintiff  on  all 
theissaes  except  that  joined  upon  the  eighth  plea,  and  for  the 
defendant  upon  that  issue. 

Liw&,   in  the  following  Michaelmas   Term,  obtained  a  rule       [  705  ] 
calling  upon  the  defendant  to  show  cause  why  the  verdict  for  the 
defendant  on  the  issue  joined  upon  the  eighth  plea  should  not  be 
6et  aside,  and  a  repleader  awarded,  or  why  final  judgment  should 
not  be  entered  for  the  plaintiff  notwithstanding  the  verdict  for  the 
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CouLiNG      defendant  on  the  eighth  issue,  or  why  a  new  trial  should  not  be  had, 
CoxB.        ^^  ^^^  ground  that  the  verdict  upon  that  issue  was  against  the 
evidence. 

Pearson  (with  whom  was  Shee,  Serjt.)  showed  cause,  in  Trinity 
Term,  1847 : 
The  issue  raised  by  the  eighth  plea,  viz.  that  the  plaintiff  had  a 
good  cause  of  action  against  Foulkes,  is  not  an  immaterial  one — 
after  verdict.     [He  cited  on  this  point  Masterman  v.  Judsan  (i), 
[  707  ]       MulleU  V.  Hunt  (2),  Davis  v.  Lovell  (3).]    All  that  these  cases  show, 
is,  that  a  declaration  that  does  not  contain  the  allegation  in  question 
in  distinct  terms,  may  be  good  after  verdict,  not  that  the  allegation 
is  immaterial :  indeed,  in  the  case  last  cited,  the  decision  of  that 
point  is  expressly  waived.    In  Davis  v.  Lovell,  as  well  as  in  Amey  v. 
Long  (4),  there  was  only  one  issue  in  the  original  action.    It  is 
nowhere  alleged  here  that  the  evidence  which  the  defendant  could 
have  given,  would  have  enabled  the  plaintiff  to  obtain  a  verdict  in 
the  original  action. 

(Maulb,  J. :  Having  a  good  cause  of  action,  must  mean 
with  reference  to  the  plaintiff's  right  to  sustain  the  action  to 
judgment.) 

In  Needham  v.  Eraser  (6),  a  declaration  in  case  by  A.  against  B., 
for  not  attending  the  trial  of  a  cause  between  A.  and  C.  in  obedience 
to  a  subpoena,  alleged  that  A.  had  a  good  cause  of  action  against  C, 
and  that  the  testimony  of  B.  was  material  evidence  for  A.  on  that 
trial;  and  that,  in  consequence  of  his  non-attendance,  A.  was 
compelled  to  withdraw  the  record,  and  became  liable  to  pay  to  the 
then  defendant  the  costs  of  the  day,  and  also  incurred  costs  in 
[  *708  ]  preparing  for  trial.  B.  pleaded.  Not  guilty,  *leave  and  licence,  and 
that  A.  might  have  proceeded  to  trial  without  his  testimony :  and 
it  was  held,  that  B.  having  admitted,  by  his  course  of  pleading, 
that  A.  had  a  good  cause  of  action  against  C,  it  was  not  competent 
to  B.  to  avail  himself  of  the  record  in  that  suit  (which  was  put  in 
by  A.  for  the  purpose  of  showing  that  such  a  record  existed  and  had 
been  withdrawn),  to  show  that  the  declaration  therein  was  so 
defective  that  a  verdict  thereon  would  have  been  fruitless. 

(Maulb,  J. :  In  that  case,  it  was  assumed  that  Needham  had  no 

(1  8  Bing.  224 ;  1  Moo.  &  Sc.  367.     (4)  9  R.  E.  589  (9  East,  473). 

(2)  38  E.  E.  760  (1  Cr,  &  M.  752).     (5)  1  C.  B.  815. 

(3)  4  M.  &  W.  678. 
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cause  of  action  against  Dowling ;  and  the  Court  held,  that,  if  Praser's      CouLnro 
evidence  might  have  saved  Needham  the  costs  of  an  issue,  that        q^^ 
would  give  him  a  cause  of  action  against  Fraser  for  not  attending 
in  obedience  to  the  subpoena. 

WiLDB,  Gh.  J. :  Suppose  the  plaintiff  had  failed  in  substance  in 
the  first  cause ;  and,  upon  the  trial  of  the  action  against  the 
witness,  it  *appeared  that  there  was  an  issue  decided  against  the  [  '709  J 
plaintiff  on  the  former  occasion,  upon  which  he  would  have  suc- 
ceeded, had  the  witness  attended ;  in  that  case,  the  plaintiff  would 
not  sustain  his  allegation,  that  he  had  a  good  cause  of  action :  but 
would  he  not  have  a  good  cause  of  action  against  the  witness  ?) 

Probably  he  might.  But  here,  it  is  submitted,  the  plaintiff  has 
tied  himself  down  to  prove  a  good  cause  of  action  against  the 
defendant  in  the  original  suit,  upon  which  he  could  ree6ver  some- 
thing. *  *  If  no  damage  be  shown,  there  is  no  cause  of  action, 
in  a  case  of  this  kind.  And  here  the  jury  have  affirmed  that  the 
plaintiff  had  no  cause  of  action  in  the  original  suit.  The  breach 
of  duty  is  similar  to  that  which  is  charged  in  an  action  against  the 
sheriff  for  not  arresting  a  party  on  mesne  process.  No  action  can 
be  maintained  against  the  sheriff  for  the  escape  of  a  prisoner  in 
castody  on  mesne  process,  unless  the  plaintiff  have  sustained  actual 
damage  or  delay  of  his  suit  thereby  :  Williams  v.  Mostyn  (i) 

(Maule,  J. :  The  sheriff  does  no  wrong,  if  the  defendant  owes       [  7io  ] 
nothing:    but  here   the   attendance   of  the  witness   might  have 
protected  the  plaintiff  from  the  payment  of  some  costs.) 

The  allegation  that  the  plaintiff  had  a  good  cause  of  action,  means 
that  the  evidence  of  the  witness  was  material  to  support  all  the 
issues. 

(Maule,  J. :  You  say  that  the  allegations  traversed  by  the  eighth 
and  ninth  pleas  respectively,  are  substantially  the  same  ?) 

For  this  purpose,  they  must  be  assumed  to  be  so. 

(Maulb,  J. :  Then  the  jury  have  found  an  inconsistent  verdict.) 

[He  cited  Wylie  v.  Birch  (2).]      There  cannot  be  judgment  for  the       [  7ii  ] 

(1)  4  M.  &  W.  \\b.    See  Hixwden  v.  (2)  4  Q.  B.  566. 

Siandith,  ante,  p.  379. 
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CouLiKo      plaintiff  ncm  obstante  veredicto  on  the  eighth  issue,  inasmuch   as 
CoxB.        ^^6  eighth  plea  is  not  a  plea  in  conlession :  at  the  most,  there 
can  only  be  a  repleader.     ♦    ♦     ♦ 

[  712  ]  Lush,  in  support  of  the  rule : 

According  to  tiie  rule  laid  down  in  Owynne  v.  Burmll,  tibere 
icannot  be  judgment  non  obstante  veredicto,  unless  the  plea  confesses 
«  cause  of  action.  This  is  a  traverse.  The  plaintiff,  therefore, 
tnust  ask  for  a  repleader,  on  the  ground  that  the  eighth  plea  tenders 
ikn  immaterial  issue.  Now,  it  is  quite  clear,  from  the  cases  already 
referred  to,  that  the  declaration  in  this  case  would  have  been  a 
good  one,  if  the  allegation  which  is  traversed  by  the  eighth  plea 
had  been  altogether  omitted. 

(Wilde,  Ch.  J. :  And  the  plaintiff  would  recover  an  equal  amount 
of  damages,  whether  that  allegation  were  inserted  or  not  ?) 

Precisely  so.  The  record  in  the  original  action  having  been  with- 
drawn, the  damages  in  this  action  would  be  the  same,  whether  the 
testimony  of  the  witness  was  wanted  for  the  purpose  of  sustaining 
one  issue  only,  or  to  make  out  the  whole  cause  of  action.  The 
ninth  plea  would  clearly  have  been  bad,  if  it  had  denied  that  the 
testimony  of  the  defendant  was  material  to  the  trial  of  all  the 
issues.  The  substance  of  the  declaration  is,  that,  by  the  aid  of  the 
defendant's  testimony,  the  plaintiff  would  have  recovered  a  verdict 
upon  some  one  of  the  issues  in  the  former  action. 

(Cresswell,  J. :  The  rule  is  thus  stated  in  the  last  edition  of 
Williams's  Saunders  (i) :  '^  It  should  be  observed,  that,  in  order  to 
[  •Tis  ]  found  *the  judgment  on  a  confession,  by  the  defendant's  pleading,  of 
the  cause  of  action,  such  pleading  must  be  in  confession  and  avoid- 
ance ;  for  though,  if  a  defendant  traverses  one  out  of  several  travers- 
able allegations  in  a  declaration  or  replication,  he  admits,  for  some 
purposes  (2),  those  which  he  does  not  traverse,  yet  he  does  not 
confess  them  in  a  sense  which  is  required  to  found  a  judgment  non 
obstante  veredicto :  Oivynne  v.  BurneU,  or  to  be  a  ground  for  arresting 
judgment  for  the  plaintiff:  Atkinson  y.  Davies ;  Gordon  y.  Eliis. 
But  it  should  be  further  observed  that  the  principal  cases  on  this 
subject  were  before  the  statute  of  Anne,  when  only  one  plea  could 
be  pleaded ;  and,  if  such  plea  did  not  contain  a  confession,  there 

(1)  2  Wms.  Saund.  5th  ed.  p.  319  e,  (2)  See  1  Wms.  Saund.  22  a,  n.  (1), 

n.  {h).  (t) ;  2  Wms.  Saund.  103,  ft.  (a). 
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was  no  part  of  the  record  by  which  the  deficiency  could  be  supplied.  Ck>uLiNo 
fiat  where,  since  that  statute,  there  are  several  pleas  on  the  record,  q^^^ 
a  new  doctrine  has  been  applied,  viz.  that,  if  an  immaterial  issue 
be  raised  by  one  plea,  and  the  cause  of  action  is  fully  confessed,  or 
proved,  on  another,  on  the  same  record,  the  plaintiff  is  entitled  to 
judgment  on  that  confession,  or  proof,  and  a  repleader  should  not 
be  awarded.  This  view  was  first  taken  in  Goodburne  v.  Bowman  (i), 
which  was  an  action  of  libel ;  and  the  Coart  of  Common  Pleas 
there  expressed  their  opinion,  that,  in  order  to  see  whether  a  cause 
of  action  was  confessed,  the  Court  was  not  confined  to  the  special 
plea  which  gave  rise  to  the  immaterial  issue,  but  might  look  at  the 
other  pleas  on  the  record ;  for,  that,  although,  in  considering  the 
merit  or  demerit  of  any  individual  plea,  recourse  could  not  be  had 
to  another,  unless  expressly  referred  to  by  such  plea,  yet,  as  the 
application  to  enter  judgment  non  obstante,  Sec,  was  founded  on  the 
whole  record,  it  might  be  considered  sufficient  to  warrant  the 
'application,  if  it  appeared  on  the  whole  record  that  the  defendant  [  '714  ] 
had  committed  the  grievances  complained  of;  and  that  it  did  so 
appear  in  the  case  before  the  Court,  inasmuch  as  the  general  issue 
had  been  pleaded,  the  verdict  on  which  found  that  the  defendant 
did  publish  the  libel.  In  Plummer  v.  Lee  (2),  the  Court  of  Exchequer 
did  not  expressly  dissent  from  the  principle  above  suggested,  but 
held  that  the  case  before  them  was  distinguishable,  on  the  ground 
that  there  none  of  the  several  pleas  contained  a  confession  of  any 
part  of  the  cause  of  action,  and  there  was  no  issue  on  any  plea 
establishing  the  truth  of  the  whole  of  it.  In  Owynne  v.  BuimeU, 
the  doctrine  in  Goodburne  v.  Bowman  was  recognised  by  Coltman,  J., 
B06ANQUBT,  J.,  and  Parke,  B.,  though  it  appears  to  have  been 
doubted  by  Colbbidoe,  J.,  and  Patteson,  J. :  but  it  has  been  since 
acted  upon,  and  carried  to  the  extent  of  applying  it  to  a  case  in 
which  the  other  issues,  one  or  more,  being  each  material  and 
decisive  of  the  whole  cause  of  action,  are  each  found  for  the  plaintiff, 
although  they  severally,  or  together,  do  not  confess  or  traverse  all 
the  material  facts  alleged  in  the  declaration ;  on  the  ground  that  a 
repleader  is  to  be  granted  to  enable  the  parties  to  plead  properly 
Boeh  a  plea  as  will  be  decisive  of  the  action ;  and,  if  they  have 
already  done  so,  under  the  power  given  by  the  statute  of  Anne,  and 
raised  one  or  more  correct  issues,  each  of  which  would  decide  the 
action,  and  the  Court  may  give  judgment  on  the  finding  on  the 
material  issue  or  issues,  such  a  course  is  unnecessary :  Negelen  v. 
(1)  3d  B.  B.  604  (9  Bing.  532).  (2)  2  M.  &  W.  495 
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CouLiNo  Mitchell  (i) ;  in  which  the  Barons  of  the  Exchequer  laid  down  the 
CoxE.  rule,  that,  where  there  are  several  pleas  on  the  record,  if  one  of 
them  traverses  immaterial  matter  in  the  declaration,  and  the  defen- 
dant pleads  other  material  matters,  which  are  disposed  of  on  proper 

[  '715  ]  issues  *rai.sed  on  them,  the  reasons  for  a  repleader  cease,  and  the 
plaintiflf  is  entitled  to  judgment  non  obstante,  &c. :  and  the  Couet 
added  that  Pliunmer  v.  Lee  must  be  considered  as  overruled.") 

That  would  seem  to  show  that  a  judgment  non  obstante  veredicto 
would  be  the  proper  judgment  here.  Gordon  v.  Ellis  was  the  case 
of  a  bad  replication  to  a  good  plea.  In  Negelen  v.  Mitchell,  the 
plea  was  bad.  So,  here,  the  defendant  is  the  party  who  committed 
the  first  fault  pleading.  The  substance  of  the  plaintiff's  cause  of 
action  is,  the  defendant's  breach  of  duty :  the  materiality  of  his 
evidence  is  not  alleged  as  any  part  of  the  cause  of  action,  and  need 
not  have  been  proved.  Assuming  that  to  be  so,  is  there  a  sufficient 
cause  of  action  left  ?  It  is  said  that  it  does  not  sufficiently  appear 
on  the  face  of  the  declaration,  that  the  evidence  of  the  defendant 
was  material  and  necessary  upon  the  trial  of  the  issues,  on  behalf 
of  the  plaintiff. 

(Maule^  J. ;  No  doubt,  after  verdict,  it  is  sufficiently  alleged  that 
the  defendant's  evidence  was  material  evidence  on  the  part  of  the 
plaintiff. 

Wilde,  Ch.  J. :  Can  the  plaintiff  sustain  an  action  of  this  sort, 
on  the  mere  ground  that  he  had  an  interest  in  the  costs  of  certain 
issues  ?  Is  there  any  case  in  which  the  declaration  has  not  averred, 
either  expressly,  or  by  necessary  inference,  that  the  plaintiff  had  a 
good  cause  of  action  ?  In  an  action  against  an  insurance  broker 
for  negligence  in  effecting  a  policy,  it  would  be  a  good  defence  to 
show  that  the  principal  could  have  maintained  no  action  on  the 
policy. 

Maule,  J. :  May  it  not  be,  that  one  who  has  a  good  cause  of 
action,  may  impose  upon  a  third  party  the  duty  of  attending  to 
give  evidence,  but  that  no  such  right  belongs  to  one  who  has 
no  pretence  for  bringing  an  action  ?  It  has  always,  as  far  as  I 
remember,  been  alleged  in  these  cases  that  the  plaintiff  had  a  good 
cause  of  action,  or  there  has  been  some  averment  in  the  declaration 
[  *716  ]      which  the  Courts  have  treated  as  ^tantamount  to  that. 

(1)  7  M.  &  W.  612. 
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WiLDB,  Ch.  J. :  As  this  point  seems  to  have  come  upon  you  by      CoirLiNa 
sarprise,  the  Court  think  it  reasonable  that  you  should  have  time        coza 
to  look  into  it.) 

Lush,  in  Michaelmas  Term,  resumed  his  argument : 

For  the  purpose  of  this  case,  it  may  be  conceded  that  one  who 
has  wantonly  and  vexatiously  brought  an  action,  without  any 
coloor  or  pretence  of  right,  could  not  maintain  an  action  against  a 
witness  for  not  obeying  a  subpoena.  It  is  otherwise,  however,  if  he 
had  baud  fide  ground  for  believing  that  he  had  a  cause  of  action, 
although  it  should  turn  out  that  he  was  mistaken, 

(WiLDB,  Ch.  J. :  Formerly,  a  man  who  brought  an  unfounded 
action  of  trespass  was  liable  to  be  amerced.) 

In  modern  times,  probably,  it  is  thought  he  is  sufficiently  punished 
by  being  made  to  pay  costs.  In  Wade  v.  Simeon  (i),  in  assumpsit, 
the  declaration  stated  that  the  plaintiff  had  brought  an  action 
against  the  defendant  in  the  Exchequer,  to  recover  certain  moneys, 
that  the  defendant  had  pleaded  various  pleas,  on  which  issues  in 
fact  had  been  joined,  which  were  about  to  be  tried,  and  that,  in 
consideration  that  the  plaintiff  would  forbear  proceeding  in  that 
action  until  a  certain  day,  the  plaintiff  promised  on  that  day  to 
pay  the  amount,  but  that  he  made  default,  &c.  To  this  the  defen- 
dant pleaded,  that  the  plaintiff  never  had  any  cause  of  action 
against  the  defendant  in  respect  of  the  subject-matter  of  the  action 
in  the  Exchequer,  which  he,  the  plaintiff,  at  the  time  of  the  com- 
mencement of  the  action,  and  thence  until  and  at  the  time  of  the 
making  of  the  promise,  well  knew :  and  the  plea  was  held  sufficient, 
on  general  demurrer.  The  Court  will  intend,  the'  contrary  not 
appearing,  that  the  plaintiff  bond  fide  thought  he  had  a  good  cause 
of  action.  It  will  be  dangerous  to  *allow  witnesses  to  speculate  as  [  *717  J 
to  whether  or  not  the  party  subpcenaing  them  has  a  good  ground 
of  action.  Whether  the  action  was  maintainable  or  not,  the 
plaintiff  had  an  undoubted  right  to  the  testimony  of  the  witness. 

Pearson,  contra  : 

No  authority  has  been,  or  could  be,  cited,  to  show  that  an  action 
conid  be  maintained  against  a  witness  for  not  attending  upon  a 
»ultpfma,  where  the  plaintiff  had  no  cause  of  action  against  the 

(1)  69  B.  B.  523  (2  C.  B.  548). 
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CouLiHo     original  defendant.    The  Court  will  not  presume  that  there  was  a 
Cox*.       cause  of  action.     They  will  judge  only  by  the  result. 

(Wilde,  Ch.  J. :  Which  may  have  been  brought  about  by  the 
absence  of  the  witness !) 

Cur.  adv.  rult. 

WiiiDB,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  for  not  obeying  a  subpoena,  which  called  on 
the  defendant  to  appear  as  a  witness  for  the  plaintiff  at  the  trial  of 
an  action  brought  by  him  against  one  Thomas  Foulkes. 

(His  Lordship  stated  the  substance  of  the  pleadings,  as  above 
set  out.) 

Upon  the  trial,  before  Parke,  B.,  a  verdict  was  found  for  the 
plaintiff,  on  all  the  issues  except  that  on  the  eighth  plea,  with  one 
shilling  damages.  The  verdict  on  the  eighth  plea,  which  denied 
that  the  plaintiff  had  a  good  cause  of  action  against  Foulkes,  was 
for  the  defendant. 

A  rule  was  obtained,  calling  on  the  defendant  to  show  cause  why 
the  verdict  should  not  be  set  aside,  and  a  repleader  awarded,  or 
why  final  judgment  should  not  be  entered  for  the  plaintiff,  notwith- 
standing the  verdict  for  the  defendant  on  the  eighth  plea,  or  why  a 
new  trial  should  not  be  had,  on  the  ground  of  the  verdict  on  the 
eighth  plea  being  against  the  evidence. 
[  718  ]  On  showing  cause  against  this  rule,  it  was  admitted,  that,  so  far 

as  it  was  for  a  new  trial  as  for  a  verdict  against  evidence,  it  could 
not  be  supported  ;  and  the  argument  turned  on  the  question  whether 
the  eighth  plea,  which  denied  that  the  plaintiff  had  a  good  cause  of 
action  in  the  former  suit,  was  a  sufficient  answer  to  the  action 
against  the  witness  for  not  attending, — and,  supposing  it  not  to  be 
sufficient,  what  ought  to  be  the  judgment. 

With  respect  to  the  validity  of  the  plea,  it  is  to  be  observed  that 
the  declaration  is  for  the  injury  sustained  by  the  plaintiff  in  conse- 
quence of  the  breach  of  duty  by  the  defendant  in  not  obeying  the 
tultpopna,  and  by  means  of  which  breach  of  duty,  the  declaration 
alleges,  the  plaintiff  was  delayed  in  recovering  his  damages  against 
Foulkes,  and  also  was  obliged  to  pay  him  certain  costs,  and  also 
that  certain  costs  incurred  by  the  plaintiff  in  proceeding  became 
useless :  and  the  question  is,  whether  the  want  of  a  good  canse  of 
action  against  Foulkes  shows  that  the  plaintiff  is  not  entitled  to 
recover  for  any  part  of  the  matter  of  complaint ;  for,  unless  it  has 
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that  effect,  the  plea,  being  pleaded  to  the  whole  cause  of  action,      Codling 
is  bad.  Coxa. 

By  the  statute  of  Anne,  which  enabled  the  defendant  to  plead 
several  matters,  or,  since  that  statute  when  only  one  issue  is  joined, 
a  plaintiff  who  had  no  cause  of  action,  could  not,  under  ordinary 
circamstances,  sustain  any  damage  from  the  absence  of  a  witness. 
This  is  the  reason  why,  in  several  of  the  cases  which  have  been 
determined  on  the  subject  of  actions  for  disobeying  subpoenas,  when 
it  did  not  appear  that  more  than  one  issue  was  joined,  the  Court 
have  considered  that  an  allegation  of  a  good  cause  of  action,  either 
in  express  terms,  or  in  terms  which  were  held  to  imply  it  after 
verdict,  was  necessary  to  sustain  the  judgment  for  the  plaintiff, 
because  in  the  absence  of  such  an  allegation  *the  declaration  did  [  *719  j 
not  show  that  the  plaintiff  had  sustained  any  particular  loss  or 
damage  by  the  non-attendance  of  the  defendant ;  and,  in  an  action 
such  as  this  is,  for  a  breach  of  duty,  not  arising  out  of  a  contract 
between  the  plaintiff  and  the  defendant,  but  for  disobeying  the  order 
of  a  competent  authority,  the  existence  of  actual  damage  or  loss  is 
essential  to  the  action,  as  the  law  will  not  imply  a  loss  to  the  plaintiff 
from  mere  disobedience  to  the  subpoena.  But  when,  since  the 
statute  of  Anne,  there  are  several  issues,  it  may  be  that  the  plaintiff 
has  no  cause  of  action,  but  yet  he  may  have  sustained  damage  in 
respect  of  the  costs  of  some  of  the  issues,  on  which,  although  failing 
in  his  suit  generally,  he  might  have  succeeded  by  the  testimony  of 
the  witness,  if  he  had  attended  in  obedience  to  his  svbpoena. 

It  is  clear  that  the  terms  of  this  declaration  comprehend  such 
damage,  and  that  the  allegation  that  the  defendant  was  a  material 
witness  on  the  issues,  is,  after  verdict,  a  sufficient  allegation  that 
the  plaintiff  would  have  succeeded  on  some  of  them,  if  the  witness 
had  given  his  evidence;  and,  consequently,  that  he  may  have 
sustained  pecuniary  loss  from  the  absence  of  the  defendant, 
although  he  had  no  cause  of  action  against  Foulkes. 

The  eighth  plea,  therefore,  although  it  shows  that  the  plaintiff 
eonld  not  have  been  damnified  by  the  delay  of  recovering  damages 
against  Foulkes,  and  would,  consequently,  be  a  good  plea  to  a 
declaration  complaining  of  no  other  wrong,  does  not  show  that  he 
has  sustained  no  damage  in  consequence  of  the  absence  of  the 
defendant.  That  plea,  therefore,  cannot  be  sustained,  as  showing 
that  the  plaintiff  has  incurred  no  loss. 

But  a  question  was  suggested  by  the  Court,  whether  the  eighth 
plea  might  not  be  sustained,  as  showing  that  the  plaintiff,  although 
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CouLiNo  he  had  incurred  a  loss,  had  no  *right  to  sue  for  it  as  an  injury, 
0^2  because,  inasmuch  as  he  had  no  cause  of  action  against  Foulkes, 
r  •720  ]  he  was  guilty  of  a  wrong  in  suing  him,  and  could  not  recover 
against  the  defendant, for  a  loss  sustained  in  seeking  to  enforce  a 
wrongful  claim,  for  which,  according  to  the  old  law,  which  is  still 
in  form  observed,  he  was  liable  to  amerciament.  We  think,  how- 
ever, on  consideration,  that  although,  as  respects  the  Lord  whose 
Court  has  been  occupied  by  a  claim  which  could  not  be  sustained, 
the  plaintiff  would  be  liable  to  make  a  pecuniary  satisfaction  by 
amerciament,  yet  that  he  has  against  such  a  wrong-doer  the  right 
to  have  the  material  testimony  of  a  witness  in  support  of  issues  on 
which  he  is  entitled  to  succeed,  in  order  to  obtain  costs,  to  which 
his  right  is  recognised  by  law. 

The  eighth  plea,  therefore,  inasmuch  as  it  does  not  answer  the 
whole  declaration,  to  which  it  is  pleaded,  is  insufficient,  and  the 
defendant,  who  has  failed  on  all  the  other  pleas,  is  not  entitled  to 
judgment. 

The  second  question  is,  what  judgment  should  be  given  on  this 
record,  taking  the  eighth  plea  to  be  bad. 

By  the  statute  of  Anne,  the  question  whether  there  should  be  a 
repleader  or  a  judgment  non  obstante  veredicto,  depends  on  whether 
the  plea  on  which  the  immaterial  issue  arises  admits  a  cause  of 
action  by  way  of  confession  and  avoidance :  but,  since  that  statute, 
it  has  been  held,  that,  although  the  plea  on  which  the  immaterial 
issue  was  found  for  the  defendant  did  not  confess  the  cause  of 
action,  if  it  was  confessed,  or  proved,  on  other  pleas  which  were 
found  for  the  defendant,  there  should  be  no  repleader,  but  judgment 
for  the  plaintiff :  and,  even  although  the  pleas  on  which  the  good 
issues  have  been  taken,  and  found  for  the  plaintiff,  were  not  pleas 
in  confession  and  avoidance,  but  traverses  of  material  allegations 
in  the  declaration,  and  although  some  of  the  material  allegations 
were  neither  traversed  and  proved,  nor  admitted  by  way  of  con- 
[  •rai  ]  fession  and  ^avoidance,  it  has  been  held,  that,  inasmuch  as  the 
pther  material  pleas  enabled  the  Court  to  give  judgment,  without 
requiring  the  parties  to  replead,  in  order  to  show  on  which  side  the 
right  was,  there  should  be  no  repleader,  but  judgment  non  oUtanU 
veredicto :  Goodhurne  v.  Bowman  (i) ;  Negelen  v,  Mitchell  (2).  Indeed, 
a  plea  traversing  an  allegation  in  a  declaration,  although  not  for  all 
purposes  nor  in  all  events  an  admission  of  the  material  allegatioos 

(1)  35  E.  E.  604  (9  Bing.   532;  2  (2)  7  M,  &  W,  612, 

M90.  &  Sc.  700), 
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in  the  declaration  which  it  does  not  traverse,  yet  may  be  Gouling 
considered  as  a  conditional  admission,  that  is,  as  admitting  the  coxb, 
allegation  not  traversed,  in  case  the  plaintiff  can  prove  the  allega- 
tion traversed ;  and  it  is  certainly  so  treated  in  the  case  in  which, 
on  a  single  plea  traversing  a  part  of  the  declaration,  where  an  issue 
is  found  for  the  plaintiff,  the  plaintiff  has  judgment,  which  he  would 
not  be  entitled  to,  unless  the  Court  considered  the  material  allega- 
tions which  were  not  traversed,  as  being  admitted  :  and  the  same 
consequence  follows,  if  several  material  traverses  are  all  found 
for  the  plaintiff. 

In  the  present  case,  several  traverses  on  material  allegations  of 
the  declaration  are  found  for  the  plaintiff,  who  has  also  obtained  a 
verdict  on  the  plea  of  leave  and  licence,  which  is  a  plea  in  confes- 
sion and  avoidance;  and  the  only  issue  found  for  the  defendant 
does  not  show  that  the  plaintiff  has  no  cause  of  action ;  so  that  the 
Court,  therefore,  have  no  difficulty  in  saying  that  the  plaintiff,  and 
not  the  defendant,  is  entitled  to  judgment,  and  have  no  reason  to 
award  a  repleader,  to  discove];  which  is  right. 

The  rule,  therefore,  to  enter  judgment  for  the  plaintiff  on  the 
eighth  plea,  non  obstante  veredicto,  must  be  made  absolute. 

Rtile  absolute  accordingly. 


MARY  HOLLAND  v.  JOSEPH  KING  and  WILLIAM        ms. 

KING  (I).  ^'• 

(6  C.  B.  727-743.)  [  727  ] 

Bjr  indentures  of  partnership  between  A.,  B.,  and  C,  it  was  provided 
that,  in  case  of  tlie  death  of  either  of  the  parties  during  the  continuance  of 
the  partnership,  then  the  executor  or  administrator  of  the  deceased  partner 
should  have  the  option  of  succeeding  to  the  share  of  the  deceased  partner 
iu  the  partnership  business  and  effects,  if  he,  she,  or  they  should  think 
proper,  and  should  give  notice  of  such  his,  her,  or  their  intention,  within 
three  calendar  months  after  the  decease  of  the  partner  so  dying,  to  the 
surviving  partner  or  partners. 

C.  died  on  the  20th  of  Pebruary,  1844,  intestate;  on  the  loth  of  May,  his 
widow  gave  the  surviving  partners  notice  of  her  intention  to  avail  herself  of 
the  option  of  succeeding  to  her  deceased  husband's  share  of  the  business ; 
and,  ou  the  10th  of  December,  she  took  out  letters  of  administration,  and 
thereby  became  his  sole  legal  i-epresentative  : 

Held,  that  this  was  not  an  effectual  notice,  within  the  meaning  of  the 
indenture. 

Thb  following  case  was    sent  by   the   Vice-Chancellor  Enioht 
BarcB  for  the  opinion  of  the  Judges  of  this  Court : 

(1)  FoUowed,  Dibbina  v.  Dibbins  [1896]  2  Ch.  348,  65  L.  J.  Ch.  724. 
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HoLLAXD         On  the  9th  of  December,  1889,  the  defendants  and  Samuel 

KiKo.       Holland,  deceased,  respectively,  duly  executed  an  indenture  of  that 

date,  and  which  was  in  the  words  and  figures  following,  that  is  to  aay, 

**  This  indenture,  made  the  9th  day  of  December,  1839,  between 
Joseph  King,  of  Cradley,  in  the  county  of  Worcester,  fire-brick 
manufacturer,  of  the  first  part,  William  King,  of  Amble  Coat  Hall, 
in  the  county  of  Stafford,  fire-brick  manufacturer,  of  the  second 
part,  and  Samuel  Holland,  of  Birmingham,  in  the  county  of 
Warwick,  clay-merchant,  of  the  third  part:  Whereas,  the  said 
Joseph  King  and  William  King  have  for  several  years  past  carried 
on  the  trade  or  business  of  crucible  and  fire-brick  manufacturers, 
at  the  Lye,  in  the  parish  of  Oldwinford,  in  the  county  of  Wor- 
cester: And  whereas,  the  said  Joseph  King  and  William  King, 
being  desirous  of  extending  their  said  trade,  and  of  adding  to  it 
[  ^728  ]  that  of  a  crucible  manufacturer,  did,  for  that  purpose,  *some  time 
since,  take  certain  warehouses,  works,  and  premises  respectively 
situate  in  Lichfield  Street  and  Cecil  Street,  Birmingham,  afore- 
said, and  John  Reynolds,  the  owner  thereof,  did,  in  and  by  a 
certain  indenture  bearing  date  the  Blst  of  October,  1839,  grant 
and  demise  the  same  premises  unto  the  said  Joseph  King, 
William  King,  and  Samuel  Holland,  their  executors,  administrators, 
and  assigns,  for  the  term  of  twenty-one  years  from  the  25th  of 
December  then  next  ensuing,  at  and  under  the  yearly  rent  or  sum 
of  621.  108.,  payable  half-yearly,  as  therein  mentioned,  and  under 
and  subject  to  the  several  stipulations  and  agreements  therein 
expressed :  and  whereas,  the  said  Joseph  King  and  William  King 
have  proposed  and  agreed  to  join  the  said  Samuel  Holland  in 
co-partnership  in  the  business  of  a  crucible  manufacturer,  which 
he  the  said  Samuel  Holland  previously  carried  on  for  his  own 
benefit  in  Birmingham  aforesaid,  upon  the  terms,  and  subject  to 
the  covenants  and  agreements,  hereinafter  contained:  Now  this 
indenture  witnesseth,  that,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  mutual  confidence  which 
the  said  parties  respectively  repose  in  each  other,  and  of  the 
covenants  hereinafter  entered  into  by  the  other  and  others  of 
them,  each  of  them  the  said  Joseph  King,  William  King,  and 
Samuel  Holland  hereby  covenants  with  the  other  and  others  of 
them,  and  the  executors  or  administrators  of  the  other  or  others  of 
them,  in  manner  following,  that  is  to  say,  that  they  the  said  parties 
respectively  will  become  and  remain  co-partners  in  the  said  busi- 
ness of  crucible  manufacturers  and  fire-brick  and  day  dealers,  at 
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Lichfield  Street  and  Cecil  Street,  Birmingham,  aforesaid,  or  such     Holland 
other  place  as  may  be  hereafter  agreed  upon  between  the  parties,        kino. 
upon   the  terms  and  conditions  hereinafter  expressed :  That  the 
partnership    shall  commence  from  the  25th  of    December  now 
instant,  and  shall  continue  for  the  term  *of  twenty-one  years  thence-       [  *729  ] 
forth  next  ensuing,  and  shall  be  carried  on  at  Lichfield  Street  and 
GecU  Street,  Birmingham,  or  elsewhere  aforesaid,  under  the  firm  of 
'  Kings  and  Holland : '  That  the  partnership  shall  not  extend  to  or 
affect  any  other  trade  of  businesses  now  carried  on  by  the  said 
Joseph  King  and  William  King,  at  the  Lye  aforesaid,  or  at  any  place 
or  places,  or  any  other  trade  or  trades  or  concern  or  concerns  what- 
soever now  or  hereafter  to  be  carried  on  by  the  said  Joseph  King  and 
William  King  respectively,  either  alone  or  in  partnership  them- 
selves, or  with  any  other  person  or  persons,  except  that  they  the 
said  Joseph  King  and  William  King  shall  not  engage  in  the  business 
of  a  crucible  manufacturer  at  Birmingham  aforesaid,  without  the 
consent  of  the  said  Samuel  Holland :  That  the  capital  requisite  for 
carrying  on  the  said  business,  shall  be  advanced  by  the  said  partners 
respectively  in  equal  shares  and  proportions :  That  neither  the  said 
Joseph  King  and  William  King,  during  the  partnership,  shall  be 
obliged  to  be  resident  in  Birmingham  or  wheresoever  else  the 
partnership  trade  may  be  carried  on,  or  to  take  any  greater  share 
in  the  management  and  conduct  of  the  said  trade,  than  shall  be 
convenient  and  agreeable  to  themselves ;  but  all   the  said  parties 
shall  conduct  the  said  business,  so  far  as  they  respectively  shall  be 
engaged  therein,  to  the  best  of  their  skill,  judgment,  and  ability  : 
That  the  said  Samuel  Holland  shall,  during  the  continuance  of  the 
said  partnership,  take  such  journeys  to  take  orders,  or  with  a  view 
to  the  extension  of  the  said  partnership  business  or  concerns,  when 
and  so  often  as  shall  be  deemed  advisable,  and  shall  at  all  times 
(except  during  tbe  period  he  shall  be  travelling  exclusively  for  the 
benefit  of  the  separate  business  of  the  said  Joseph  King  and  William 
King  hereinafter  mentioned,)  diligently  and  faithfully  employ  him- 
self in   the  conduct  and  management  of  the  said    partnership 
'business  and  concerns,  and  shall  not,  during  the  continuance  of       [  *730  ] 
the   said  partnership,  be  concerned    or    engaged    in    any  other 
business  or  employment,   except   for   the   said   Joseph  King  and 
William  King:  That  the  said  Samuel  Holland  shall,  in  considera- 
tion thereof,  and  of  the  stipulations  and  agreements  next  hereinafter 
mentioned,  retain  and  receive,  out  of  the  profits  of  the  said  partner- 
ship, over  and  above  the  expenses  to  be  incurred  by  him  in  respect 
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Holland  of  such  journeys  as  aforesaid,  which  expenses  are  hereinafter 
KiHo.  directed  to  be  paid  out  of  the  said  profits,  the  sum  of  100/.  per 
annum  ;  if  such  profits  shall  be  insufficient  for  the  payment  of  the 
said  yearly  sum  of  1002.,  then  out  of  the  capital  of  the  said  partner- 
ship business :  That  the  said  Samuel  Holland  shall  be  at  liberty, 
if  he  should  think  proper,  to  use  and  occupy  the  dwelling-bouse 
and  premises  attached  to  the  works,  and  lately  occupied  by  Mrs. 
Cheney,  deceased,  for  the  residence  of  himself  and  his  family, 
without  paying  any  rent  or  taxes,  or  for  repairs  required  in 
respect  of  the  same:  That  the  rent,  taxes,  rates,  and  other 
expenses  which  shall  become  payable  in  respect  of  the  said 
dwelling-house,  warehouse,  works,  and  premises  where  the  said 
business  shall  be  carried  on,  the  expense  of  providing  coal,  and  of 
paying  and  maintaining  clerks,  agents,  and  servants  to  be  employed 
in  the  said  partnership  business,  the  expense  of  travelling,  and 
all  other  charges  which  may  be  incurred  by  either  of  the  said 
partners  respectively  in  the  conduct  of  the  said  business,  and  all 
losses,  costs,  and  damages  which  may  be  sustained  by  them  on 
account  of  the  said  partnership  business,  shall  be  paid  and  borne 
by  or  out  of  the  gains  and  profits  of  the  said  joint  trade,  if  the  same 
shall  be  sufficient  for  that  purpose,  and,  if  not,  then  out  of  the  capital 
of  the  partnership :  That  no  apprentice,  clerk,  or  servant  shall  be 
taken  or  engaged  to  be  employed  in  or  about  the  said  business,  by 
[  •731  ]  the  *said  partners,  or  one  of  them,  or  be  dismissed  therefrom,  with- 
out the  consent  of  the  other  or  others  of  them :  That  it  shall  be 
lawful  for  each  of  the  said  partners  to  draw  out  of  the  said 
business  any  sum  or  suras  not  exceeding  12.  per  month,  to  be 
accounted  for  in  the  next  division  of  profits :  That,  as  soon  as  con- 
veniently may  be  after  the  2ith  day  of  June  and  the  25th  day  of 
December  in  each  year  during  the  said  partnership,  the  said  parties 
shall  make  a  full  and  correct  account  in  writing  of  all  the  credits 
and  effects  due  and  owing  and  belonging  to  the  said  partnership, 
and  all  debts  and  demands  due  and  owing  by  or  from  the  said 
partnership,  according  to  the  usual  mode  of  making  out  such 
accounts,  and  cause  such  accounts  to  be  written  in  three  books,  to 
be  respectively  subscribed  by  the  said  partners ;  and,  after  such 
subscriptions,  each  of  the  said  partners  shall  take  one  of  the  said 
books,  and  be  concluded  thereby,  unless  some  manifest  error  shall 
appear  therein  within  twelve  calendar  months  next  after  the  making 
up  of  such  accounts,  and  to  be  notified  by  either  of  the  said 
parties  unto  the  others  or  either  of  them  within  that  time ;  and  in 
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such  case  only,  and  where  a  fraudulent  concealment  shall  appear  Holland 
therein,  such  accounts  shall  be  rectified  ;  and  that,  in  the  making  king. 
up  of  every  such  half-yearly  accounts,  the  clear  profits  of  the 
said  partnership,  which  shall  have  accrued  or  been  gained  in  the 
preceding  half-year,  shall  be  divided  in  equal  shares  and  pro- 
portions between  the  parties  hereto :  That  the  said  parties 
respectively  shall  write,  or  cause  to  be  written,  in  the  books  of 
account  kept  for  that  purpose,  proper  entries  of  all  moneys  and 
goods  received,  paid,  delivered,  or  contracted  for  by  them  or  either 
of  them,  or  their  apprentices  or  servants,  and  of  all  such  other 
matters  as  ought  to  be  entered  in  the  regular  course  of  the  said 
business ;  and  that  the  said  books  of  account  shall  be  kept  in  a 
counting-house,  or  some  other  place  to  be  ^appropriated  for  the  [  *732  j 
purpose  by  the  mutual  consent  of  the  said  partners,  and  not 
elsewhere,  and  shall  at  all  reasonable  times  be  open  to  the  inspec- 
tion of  the  said  partners :  That  neither  partner  shall  transact  any 
business  relating  to  the  said  partnership,  or  enter  into  any  con- 
tract respecting  the  same,  after  he  shall  be  required  by  the  other  or 
others  of  the  said  partners  not  to  do  the  same ;  nor  shall  either 
partner,  without  the  consent  of  the  other  of  them,  compound, 
release,  or  discharge  any  debt  or  duty  which  shall  be  due  and 
owing  to  the  said  partnership;  and  that  neither  partner  shall, 
without  the  consent  of  the  other  of  them,  draw  or  accept  any  bill 
of  exchange  or  promissory  note,  or  contract  any  debt,  on  account  of 
the  said  partnership,  except  in  the  regular  course  of  business  of  the 
said  partnership,  and  for  the  benefit  thereof ;  and  that  no  part  of 
the  said  joint  trade,  or  the  profit  thereof,  shall  in  any  manner  be 
subject  to  the  payment  of  the  private  debts  or  incumbrances  of 
either  of  them  the  said  parties  hereto;  and  that  neither  of  the 
said  partners  shall  assign  over  his  share  or  interest  in  the  partner- 
ship effects,  except  to  the  others,  or  one  of  the  said  partners,  nor 
withdraw  for  his  private  use  the  whole  or  any  part  of  his  share 
of  the  capital  stock  of  the  said  partnership,  nor  become  bail  or 
surety  with  or  for  any  person  or  persons  whomsoever ;  nor  shall 
the  said  Samuel  Holland  carry  on  anywhere  soever,  either  separately 
or  in  partnership  with  any  other  person  or  persons,  the  trade  or 
basiness  of  a  crucible  and  fire-brick  manufacturer,  or  any  other 
business,  trade,  or  employment  whatsoever  or  wheresoever,  or  other- 
wise knowingly  or  willingly  do,  commit,  or  permit  any  act,  matter, 
or  thing  whatsoever,  by  which,  or  by  means  whereof,  the  said 
partnership  moneys  or  effects  should  be  seized,  attached,  extended, 
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Holland  or  taken  in  execution  :  Provided  always,  and  it  is  expressly 
Kino.  agreed  by  and  between  the  said  parties,  that  nothing  herein 
[  *7S3  ]  ^contained  shall  be  deemed  to  affect,  or  extend  to  prevent  or  limit 
the  said  Joseph  King  and  William  King  from  carrying  on  business 
at  Birmingham  and  elsewhere  in  as  full  and  ample  a  manner  as  if 
this  partnership  had  not  been  entered  into :  That,  if  any  of  the 
parties  hereto  shall  be  guilty  of  a  breach  or  non-observance  of  any 
of  the  stipulations  contained  in  the  article  or  clause  lastly  herein- 
.  before  mentioned,  it  shall  be  lawful  for  the  others  or  other  of  the 
said  partners,  if  he  shall  think  proper,  within  three  calendar 
months  after  the  same  shall  be  discovered  by,  or  become  known  lo, 
them  or  him,  to  dissolve  the  said  partnership,  by  giving  to  the 
others  or  other  of  them,  or  leaving  in  their  or  his  counting-house 
or  other  place  where  they  or  he  shall  usually  carry  on  business,  or 
at  their  or  his  dwelling-house,  notice  in  writing  declaring  the  said 
partnership  to  he  dissolved  and  determined ;  and  the  said  partner- 
ship shall,  from  the  time  of  giving  or  leaving  such  notice,  or  from 
any  other  time  to  be  therein  appointed  for  the  purpose,  absolutely 
cease  and  determine  accordingly,  without  prejudice,  nevertheless, 
to  the  remedies  of  the  respective  partners  for  the  breach  or  non- 
performance of  all  or  any  of  the  covenants  and  agreements  contained 
in  these  presents  at  any  time  or  times  before  the  determination  of 
the  said  partnership;  and  the  partners  or  partner  to  whom  the 
said  notice  shall  be  given,  shall  be  considered  as  quitting  the 
business  for  the  benefit  of  the  partners  or  partner  who  shall  give 
the  said  notice :  That,  in  case  of  the  death  of  either  of  the  said 
partners  during  the  continuance  of  the  said  partnership,  then  the 
executor  or  administrator,  or  executors  or  administrators,  of  the 
deceased  partner  shall  have  the  option  of  succeeding  to  the  part  or 
share  of  such  deceased  partner  in  the  said  partnership  business, 
estate,  and  effects,  if  he,  she,  or  they  shall  think  proper,  and  shall 
give  notice  of  such  his,  her,  or  their  intention,  within  three  calendar 
[  •784  ]  months  after  the  *decease  of  the  partner  so  dying,  to  the  surviving 
partner  or  partners ;  and  thereupon,  immediately  after  such  notice, 
the  executor  or  administrator,  executors  or  administrators,  of  such 
deceased  partner  shall  execute  all  such  acts  and  deeds  as  shall  be 
requisite  to  subject  him,  her,  or  them,  respectively,  to  the  same 
debts  and  demands,  and  to  the  same  conditions  and  agreements,  as 
the  party  so  dying  was  subject  or  liable  to  in  respect  or  by  reason 
of  the  said  partnership;  but  the  executor  or  administrator,  or 
executors  or  administrators,  who  under  this  present  provision  shall 
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succeed  to  the  share  or  interest  of  a  deceased  partner,  shall  not  Holland 
be  at  liberty  to  intermeddle  or  interfere  in  the  conduct  and  manage-  king. 
ment  of  the  said  partnership  concerns,  otherwise  than  by  inspecting 
the  books  of  account  belonging  to  the  said  partnership,  and 
examining  into  the  state  of  the  said  trade  or  business,  for  his,  her, 
or  their  own  information  and  satisfaction,  or  by  assisting  in  making 
up  and  settling  the  yearly  general  accounts,  in  manner  herein- 
before directed :  Provided  always,  and  it  is  hereby  declared,  that, 
in  case  the  said  Joseph  King  and  William  King,  or  either  of  them, 
shall  survive  the  said  Samuel  Holland,  then,  so  long  as  they  or  he 
shall  carry  on  the  said  trade  or  business  on  the  behalf  and  for  the 
benefit  of  themselves  or  himself  and  the  personal  representatives  of 
the  said  Samuel  Holland,  the  said  Joseph  King  and  William  King, 
or  the  survivor  of  them,  shall  be  entitled  to  deduct  and  retain,  out 
of  the  profits  of  the  said  business,  the  annual  sum  of  1002.,  as  a 
compensation  for  their  or  his  trouble  in  conducting  the  same,  or 
as  a  salary  to  a  manager  or  assistant,  which  they  shall  be  at  liberty 
to  appoint  for  that  purpose :  That,  in  case  either  of  the  said  partners 
shall  retire  from  the  said  partnership  for  the  benefit  of  the  others 
of  them,  pursuant  to  the  article  for  that  purpose  hereinbefore 
contained,  or  in  case  either  of  the  said  partners  shall  die  during 
the  continuance  of  *the  said  partnership,  and  his  executors  or  [  *735  ] 
administrators  shall  decline  or  neglect  to  avail  themselves  of  the 
option  given  to  them  by  the  article  lastly  hereinbefore  contained, 
then  the  continuing  or  surviving  partners  (as  the  case  may  be) 
shall,  within  the  space  of  three  calendar  months  next  thereafter, 
settle  and  adjust  with  the  retiring  partner,  or  the  representatives 
of  the  deceased  partner  (as  the  case  may  be),  all  accounts,  matters, 
and  things  relating  to  the  said  partnership  ;  and  the  amount  of  the 
Bhare  of  the  retiring  or  deceased  partner  (as  the  case  may  be)  in 
the  credits  and  effects  of  the  said  partnership,  shall  be  ascertained 
by  an  estimate  and  valuation,  to  be  made  by  two  indifferent  persons, 
one  to  be  nominated  by  the  continuing  or  surviving  partner,  and 
the  other  by  the  retiring  partner,  or  the  executors  or  administrators 
of  the  deceased  partner  (as  the  case  may  be),  with  power  to  choose 
an  umpire,  in  case  of  their  not  agreeing  in  their  opinion ;  and  the 
continuing  or  surviving  partner  shall  thereupon  become  the 
porchaser  of  the  said  share,  at  the  price  or  value  to  be  ascer- 
tained as  aforesaid,  and  enter  into  a  bond  or  bonds,  with  a  suf&cient 
surety,  in  a  suflScient  penalty  or  penalties,  for  securing  to  the 
retiring  partner,  or  the  representatives  of  the  deceased  partner  (as 
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Holland  the  case  may  be),  the  amount  of  the  value  of  such  share,  by  equal 
Kino.  instalments,  with  interest  at  the  rate  of  52.  per  cent,  per  annum,  at 
the  respective  periods  of  six,  twelve,  and  eighteen  calendar  months 
next  after  either  of  the  said  partners  shall  retire  or  die  as  aforesaid, 
and  also  a  bond  or  bonds  for  indemnifying  the  estate  and  effects 
of  the  retiring  or  deceased  partner  (as  the  case  may  be)  against  the 
debts  and  demands  due  or  owing  by  or  from  the  said  partnership, 
on  having  a  proper  assignment  or  assurance,  or  assignments  or 
assurances,  as  aforesaid,  executed  for  vesting  in  the  continuing  or 
surviving  partners  (as  the  case  may  be)^  and  enabling  such 
[  •736  ]  continuing  or  surviving  partners  *to  collect  and  get  in,  all  credits 
and  effects  due  and  owing  and  belonging  to  the  said  partnership : 
Provided  always,  and  it  is  hereby  declared,  that  this  present  clause 
shall  not  be  construed  to  oblige  either  of  the  said  parties  hereto  to 
purchase  the  share  of  any  deceased  partner  as  aforesaid,  on  the 
terms  aforesaid  ;  but  that,  in  case  of  the  decease  of  either  of  the 
said  partners  as  aforesaid,  and  the  surviving  partners  shall  decline 
to  purchase  the  share  of  the  deceased  partner,  in  manner  aforesaid, 
then  the  credits  and  effects  of  the  said  partnership  shall  be  collected 
in,  or  converted  into  money,  and,  out  of  the  money  arising  there- 
from,  all  the  debts  due  from  the  said  partnership  shall  be  discharged, 
and  the  surplus  or  residue  (if  any)  shall  be  divided  between  the 
said  surviving  partners  and  the  representative  or  representatives 
of  the  deceased  partner,  in  the  proportions  hereinbefore  mentioned ; 
and  that,  in  case  of  the  determination  of  the  said  partnership  by 
either  of  the  said  partners,  by  notice  as  aforesaid,  and  the  partners 
giving  the  said  notice  shall  decline  to  purchase  the  share  upon  the 
terms  aforesaid,  then  the  said  partnership  accounts  and  affairs  shall 
be  adjusted  and  wound  up  in  the  same  manner  as  is  hereinbefore 
provided  in  the  event  of  the  death  of  either  of  the  said  partners, 
and  the  surviving  partners  declining  to  purchase  the  share  of  the 
deceased  partner :  And  that,  at  the  expiration  of  the  said  partner- 
ship by  effluxion  of  time,  or  otherwise,  a  notice  of  the  dissolution 
of  the  said  partnership  shall  be  signed  by  each  of  the  said  partners, 
and  inserted  in  the  London  Gazette.     In  witness,  &c. 

''  JosBPH  King.  (l.s.) 
"William  Kino,  (l.s.) 
"  Samuel  Holland.*'  (l-s.) 

In  pursuance  of  the  said  articles  of  partnership,  the  said  business 
of  crucible  manufacturers   and  fire-brick   and  clay  dealers,  was 
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carried  on  by  the  said  Joseph  King,  William  King,  and  Samuel     Holland 
Holland,  in  co-partnership,  *on  the  footmg  of  the  said  articles,        j^^^^^ 
opon  the  premises  in  the  said  articles  mentioned,  under  the  firm  of       [  •737  ] 
'•  Kings  and  Holland,"  until  the  decease  of  the  said  Samuel  Holland, 
hereinafter  mentioned. 

The  said  Samuel  Holland  departed  this  life  on  the  20th  of 
February,  1844,  intestate,  leaving  the  above-named  plaintiff,  Mary 
Holland,  his  widow,  and  one  child,  an  infant  of  tender  years,  and 
no  other  issue. 

From  and  since  the  death  of  the  said  Samuel  Holland,  the 
defendants  have  continued,  and  still  continue,  to  carry  on  the  said 
business,  upon  the  premises  on  which  the  same  was  carried  on 
during  the  hfe-time  of  the  said  Samuel  Holland. 

The  plaintiff,  on  the  15th  of  May,  1844,  caused  to  be  served  upon 
the  defendants  a  notice,  which  was  signed  by  her,  and  was  in  the 
words  and  figures  following,  that  is  to  say, — 

•'  To  Messrs.  Josepis  King  and  William  Kino. 

'*  In  pursuance  of,  and  by  virtue  of  the  power  in  this  behalf 
contained  in  the  articles  of  partnership,  bearing  date  the  9th  day 
of  December,  1889,  made  between  you,  the  said  Joseph  King  and 
William  King,  and  Samuel  Holland,  my  late  husband,  who  died  on 
the  20th  day  of  February  last,  I  do  hereby  give  you  notice,  that  it 
is  my  intention  to  avail  myself  of  the  power  in  the  said  articles 
contained,  of  succeeding  to  the  part  or  share  of  my  said  late  husband 
in  the  partnership  business  of  crucible-manufacturers,  carried  on 
and  conducted  under  the  said  articles  of  partnership.  As  witness 
my  hand.     Dated,  this  14th  day  of  May,  1844. 

(Signed)     *'  Mart  Holland." 

On  the  10th  of  December,  1844,  the  plaintiff  procured  letters  of 
administration  of  the  goods,  chattels,  and  effects  of  her  said  late 
husband,  Samuel  Holland,  to  be  granted  to  her  by  the  Consistory 
Court  of  the  Bishop  of  ^Lichfield  and  Coventry  ;  and  the  plaintiff  [  *738  ] 
thereby  became,  and  is  now,  the  sole  legal  personal  representative 
of  the  said  Samuel  Holland. 

The  defendants  refused  to  admit  the  plaintiff  into  the  partnership, 
on  the  ground  that  no  notice  was  given,  by  any  executor  or 
administrator  of  the  said  Samuel  Holland,  within  three  calendar 
months  after  his  decease,  conformably  with  the  provisions  in  the 
said  deed  in  that  behalf  contained. 

The  question  for  the  opinion  of  the  Court,  is,  whether  a  notice 
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HoLLAKD  was  given  within  the  three  calendar  months  after  the  decease  of  the 
KiMa.  said  Samuel  Holland,  within  the  meaning  of  the  clause  in  the 
indenture  of  the  9th  of  December,  1839,  in  the  pleadings  mentioned, 
whereby  it  is  provided,  that,  in  case  of  the  death  of  either  of  the 
said  parties  during  the  continuance  of  the  said  partnership,  then 
the  executor  or  administrator,  or  executors  or  administrators,  of 
the  deceased  partner  should  have  the  option  of  succeeding  to  the 
part  or  share  of  such  deceased  partner  in  the  said  partnership 
business,  estate,  and  effects,  if  he,  she,  or  they  should  think  proper, 
and  should  give  notice  of  such  his,  her,  or  their  intention,  within 
three  calendar  months  after  the  decease  of  the  partner  so  dying, 
to  the  surviving  partner  or  partners. 

Phipson,  for  the  plaintiff : 

The  material  facts  are,  that  Samuel  Holland  died  on  the  20ih 
of  February,  1844  ;  that  his  widow  gave  notice,  on  the  15th  of  May, 
of  her  ^intention  to  avail  herself  of  the  option  reserved  to  the 
representative  of  a  deceased  partner  to  succeed  to  his  share  of  the 
business ;  and  that  letters  of  administration  were  granted  to  her  on 
the  10th  of  December.  The  question  is,  whether  such  a  notice  was 
given  as  binds  the  surviving  partners  to  admit  the  widow  to  a  share 
in  the  concern.  If,  upon  the  true  construction  of  the  covenant,  it 
was  necessary  that  the  party  giving  the  notice,  should,  at  the 
[  *739  ]  *time  of  giving  it,  be  clothed  with  the  character  of  legal  representa- 
tive of  the  deceased  partner,  it  must  be  conceded  that  a  due  notice 
has  not  been  given.  But  the  question  will  be,  whether,  under  the 
circumstances,  the  widow  was  not  a  person  entitled  to  give  notice, 
and  whether  the  letters  of  administration,  when  granted,  had  not 
relation  back  to  the  death  of  the  husband,  so  as  to  make  the  notice 
a  good  one.  Upon  the  facts  stated  in  the  case,  it  appears  that  she 
was  the  only  party  who  could  be  entitled  to  take  out  administration ; 
[see]  the  3rd  section  of  the  statute  21  Hen.  VHL  c.  6.  *  •  The 
claim  of  the  widow  is  universally  preferred;  and  that  right  has 
always  been  looked  upon  as  clothing  her  with  a  present  interest 
in  the  estate  of  the  intestate.  [He  cited  Rex  v.  The  InhabitanU 
of  Horsley  (i)  and  Comyns's  Digest  (2).] 

[  740  ]  (Maule,  J. :  Suppose  the  widow  had  never  taken  out  adminis- 

tration, would  she  have  been  a  partner?) 

Certainly  not. 

(1)  8  East,  405.  (2)  Admixiistratioii  (B.  10). 
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(Maulb,  J. :  The  right  of  option  is  given  by  the  two  surviving  Holla.nd 
partners,  to  the  representative  of  the  deceased  partner,  upon  the  kwq, 
express  condition  that  it  shall  be  exercised  within  three  calendar 
months  after  the  death.  If  the  notice  here  given  be  held  to  be  an 
effective  notice,  the  consequence  will  be,  that  the  widow  might  have 
given  a  notice  that  would  have  bound  the  surviving  partners,  and 
then  might  have  waited  for  a  longer  period  than  three  months,  to 
see  if  it  was  worth  while  to  avail  herself  of  it.) 

Being  entitled  to  take  out  administration  at  the  time  the  notice  was 
given,  and  having  afterwards  done  so,  the  administration  granted 
to  th€  widow  makes  the  notice  good  by  relation. 

(Y.  Williams,  J. :  When  it  is  said  that  an  administrator  has  some 
rights  by  relation,  it  is  not  intended  that  he  is  administrator  an 
hoar  earlier  than  the  date  of  the  grant. 

Maulb,  J. :  Mrs.  Holland  clearly  could  not  be  a  partner  until 
administration  granted.      ♦The  very  object  of  the  covenant  in       [  *74l  ] 
question  was,  to  limit  the  time  within  which  the  surviving  partners 
should  know  whether  they  were  to  carry  on  the  business  alone  or 
with  a  third.) 

So  strict  a  construction  of  the  covenant  might  operate  great  hard- 
ship, for  instance,  if  administration  had  been  taken  out  in  the 
wrong  Court.  In  Foster  v.  Bates  (i),  one  E.  P.  having  sent  a 
quantity  of  goods  to  Fernando  Fo  for  sale,  died  intestate;  and, 
after  his  death,  the  defendants  purchased  the  goods  from  the  agent  of 
the  intestate  there,  who  sold  them  for  the  benefit  of  the  intestate's 
estate;  subsequently  to  the  sale,  the  plaintiff  took  out  letters  of 
administration  to  the  intestate,  and  now  sued  the  defendants  for 
the  price  of  the  goods  :  and  the  Court  of  Exchequer  held,  that  the 
action  was  maintainable ;  that  the  title  of  the  administrator,  though 
it  did  not  exist  until  the  grant  of  administration,  related  back  to 
the  time  of  the  death  of  the  intestate,  so  as  to  entitle  the  adminis- 
trator to  sue  in  assumpsit  for  goods  sold  and  delivered ;  and  that, 
as  the  act  of  the  agent  was  ratified  by  the  plaintiff  after  he  became 
administrator,  it  was  no  objection  that  the  intended  principal  was 
onknown  at  the  time  to  the  person  who  intended  to  be  the  agent. 

(Maui«b,  J. :  That  was  merely  a  case  of  ratification.) 

In  Thorpe  v.  StaUwood  (2),  it  was  held  that  an  administrator  may 
(1)  e?  B.  B.  311  (12  M.  &  W.  226).        (2)  63  K.  K.  474  (5  Man.  &  G.  760). 

30  —2 
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HoLLAKD     maintain  trespass  for  the  seizure  of  goods  of  the  intestate  between 
Ki^Ha.        ^^6  death  and  the  grant  of  the  letters  of  administration. 

Hugh  Hill,  contra  : 

A  notice  by  a  person  who  might  or  might  not  afterwards  take  out 
administration,  clearly  would  not  satisfy  the  terms  of  the  covenant. 
The  surviving  partners  had  a  right  to  be  informed  within  the  three 
months,  whether  or  not  the  legal  representative  of  their  deceased 
[  *742  ]  partner  elected  to  take  an  interest  in  the  *firm.  [He  cited  Williams 
on  Executors  (i)^  Whitehall  v.  Squire  (2),  and  Mountford  v. 
Oib8on(s).] 

Cur.  adv.  rtdt, 

* 

r  ^^3  -.  The  following  Certificate  was  afterwards  sent  to  Vice-Chanoellor 

Enight  Bruce : 

**  We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion, 
that  a  notice  was  not  given  within  the  three  calendar  months  after 
the  decease  of  the  said  Samuel  Holland,  within  the  meaning  of  the 
clause  in  the  indenture  of  the  9th  of  December,  1889,  in  the  pleadings 
mentioned,  and  referred  to  in  the  question  submitted  to  us. 

"  Thomas  Coltman. 

"  W.  H.  Maulb. 

"  E.  V.  Williams." 


1848.  HOPWOOD  V.  WHALEY(4). 

Aof.  21. 
(6  C.  B.  744—767 ;  8.  C.  18  L.  J.  C.  P.  43 ;  12  Jur.  1088 ;  6  DowL  d  L.  MZ.) 

*-        -J  Executor  of  lessee  for  years,  is,  in  the  absence  of  other  assets,  liaUe,  de 

bonis  propriiSf  for  the  rent  reserved,  to  the  extent  to  which  he  might,  by 
the  exercise  of  reasonable  diligence,  have  derived  profit  from  the  premises. 
In  debt,  on  an  indenture  of  lease,  by  A.,  the  lessor,  against  C.  as 
assignee  of  B.,  the  lessee,  demanding  247/.  10«.  for  rent  for  2|  years,  at  the 
rate  of  90/.  a  year,  accruing  after  the  assignment,  C.  pleaded  "  that  he 
ought  not  to  be  charged  with  the  said  rent,  otherwise  than  as  executor  of 
B. ;  that  0.  entered  upon  the  premises  as  such  executor,  and  that  he  had 
not  at  any  time  since  the  death  of  B.  derived  any  profit  or  advantage,  as 
such  executor,  or  otherwise,  by  or  from  the  premises ;  that  the  premises 
had  not,  since  the  death  of  B.,  yielded  any  profit  whatever;  that  the 
premises  did  not  vest  in  him,  C,  by  assignment,  or  otherwise  tJian  as  mdi 
executor;  and  that  he  has  no  assets  in  his  hands  to  be  administered." 
Beplication,  **  that  G.  did,  after  his  entry  upon  the  premises,  derive  great 
profit  and  advantage  by  and  from  the  premises,  which  have  yielded  to  him 
profit  to  the  amount  of  the  said  rent  sought  to  be  recovered :  *'  Held,  that, 

(1)  4th  ed.  Vol.  I.  pp.  332  et  Mq.  (3)  7  B.  B.  599  (4  East,  443). 

(2)  3  Mod.  276 ;  1  Salk.  295 ;  Garth.  (4)  FoUowed  in  /n  re  Bowes  (1887)  37 
103 ;  Ld.  Holt,  45.                                     Gh.  D.  128, 57  L.  J.  Ch.  455.— J.  G.  P. 
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after  verdict,  the  statement  in  the  plea  must  be  taken  as  amounting  to  an  Hop  wood 
allegation  that  C.  could  not  have  derived  any  profit  from  the  premiBes.  r. 

The  jury  having  found  that  the  premises  could  have  been  let  for  60/.  a  Whalbt. 
year,  a  verdict  was  entered  for  the  plaintiff  for  247/.  lOs.,  with  leave  to  the 
defendant  to  move  to  reduce  it  to  165/. :  Held,  that  the  plaintiff  was  entitled 
to  the  latter  sum  only. 

This  was  an  action  of  debt.  The  first  count  of  the  declaration 
stated,  that,  by  an  indenture  of  lease  made  between  the  plaintiff  of 
the  one  part,  and  one  William  Whaley  of  the  other  part,  a  certain 
messuage,  with  the  appurtenances,  was  demised  by  the  plaintiff  to 
the  said  William  Whaley,  liabendum  to  Whaley,  his  executors, 
administrators,  and  assigns,  for  twenty-one  years  from  Christmas, 
1884,  at  a  rent  of  90Z.  a  year,  payable  quarterly ;  that  the  said 
William  Whaley  thereupon  entered  and  became  possessed  ;  that,  on 
the  8th  of  April,  1848,  all  the  estate  and  interest  of  the  said  William 
Whaley  came  to  the  defendant  by  assignment ;  that  the  defendant 
entered  and  became  possessed ;  and  that,  after  the  assignment,  and 
during  the  term,  and  whilst  the  defendant  was  possessed,  to  wit, 
on  the  26th  of  March,  1846,  the  sum  of  2702.  for  rent  for  three 
years,  from  the  25th  of  March,  1848,  became  due  and  *still  was  in  ^  *^*^  ^ 
arrear,  contrary  to  the  form  and  effect  of  the  indenture. 

The  declaration  contained  also  a  count  demanding  the  same  sum 
upon  an  account  stated. 

Plea,  to  the  account  stated,  never  indebted ;  upon  which  issue  was 
joined. 

To  the  first  count,  the  defendant  pleaded,  that  he,  the  defendant, 
ought  not  to  be  charged  with  the  rent  so  due  and  owing  as  in  the 
said  first  count  mentioned,  or  any  part  thereof,  otherwise  than  as 
the  executor  of  the  last  will  and  testament  of  the  said  William 
Whaley,  because  he  said  that  the  said  William  Whaley,  in  his  life- 
time, to  wit,  on  the  26th  of  March,  1848,  duly  made  and  published 
his  last  will  in  writing,  and  thereby  constituted  and  appointed  the 
defendant  executor  thereof,  and  afterwards,  and  after  the  making 
of  the  indenture  in  the  declaration  mentioned,  and  during  the  term 
thereby  granted^  to  wit,  on  the  27th  of  March,  1843,  the  said 
William  Whaley  died  possessed  of  the  said  messuage,  with  the 
appurtenances,  and  without  revoking  or  altering  his  said  will ;  that, 
after  his  death,  to  wit,  on  the  20th  of  June,  1843,  the  defendant 
duly  proved  the  said  will,  and  took  upon  himself  the  burthen  of 
the  execution  thereof;  that  thereupon,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  he,  the  defendant,  as  such  executor  as 
aforesaid,  entered  into  and  upon  the  said   messuage,   with   the 
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HopwooD  appurienanceB,  and  became  and  was  possessed  thereof  for  the  residue 
WuALET.  o'  ^^6  tierm  by  the  said  indenture  granted,  and  then  yet  to  come 
and  unexpired  of  and  in  the  said  messuage,  with  the  appurtenances  ; 
that  he,  the  defendant,  had  not,  at  any  time  since  the  death  of  the 
said  William  Whaley,  had,  received,  or  derived  any  profit,  interest, 
or  advantage,  as  such  executor,  or  otherwise,  by  or  from  the  said 
demised  premises,  or  any  part  thereof,  and  that  the  said  demised 
premises,  or  any  part  thereof,  had  not,    since  the  death  of  the 

[  '746  ]  said  William  Whaley,  yielded  any  profit  whatever ;  *that  the  estate 
and  title,  right,  and  term  of  years  of  the  said  William  Whaley  of 
and  in  the  said  demised  premises,  or  any  part  thereof,  did  not  at 
any  time  come  to  or  vest  in  the  defendant  by  assignment,  other- 
wise than  as  such  executor  as  aforesaid,  and  that  the  said  entry 
of  the  defendant  in  the  declaration  mentioned,  was  made  by  him 
as  such  executor  as  aforesaid ;  and  that  the  defendant  has  not,  nor, 
at  the  time  of  the  commencement  of  this  suit,  or  at  any  other  time 
since  had  any  goods  or  chattels  which  were  of  the  said  William 
Whaley  at  the  time  of  his  death,  in  the  hands  of  the  defendant  to 
be  administered.     Verification. 

To  this  plea  the  plaintiff  replied,  that  the  defendant  did,  after 
his  entry  into  and  upon  the  said  demised  premises,  have,  receive, 
and  derive  great  profit,  interest,  and  advantage  by  and  from  the 
said  demised  premises,  and  every  part  thereof,  which  had  yielded 
to  him  great  profit,  to  wit,  to  the  amount  of  the  said  rent  in  and  by 
the  said  first  count  sought  to  be  recovered.     Issue  thereon. 

The  cause  was  tried  before  V.  Williams,  J.,  at  the  sittings  at 
Westminster  after  Trinity  Term,  1847.  It  appeared,  that,  by 
indenture  bearing  date  the  7th  of  February,  1835,  the  plaintiff 
demised  to  Colonel  Whaley,  the  father  of  the  defendant,  a  messuage, 
with  the  appurtenances,  in  Pimlico,  for  twenty-one  years,  at  the 
rent  of  90i.,  payable  quarterly.  Colonel  Whaley  died  in  Marcb, 
1843,  having  paid  all  rent  due  up  to  the  Christmas  preceding.  His 
will  was  duly  proved  by  the  defendant,  whom  he  had  appointed  his 
executor.  The  defendant  occupied  the  premises  during  the  month 
of  May  and  part  of  June ;  in  which  latter  month  the  testator's 
effects  were  sold.  The  defendant  paid  one  quarter's  rent  due  at 
Lady  Day.  Every  effort  was  made  by  the  defendant  to  let  the 
premises  at  the  rent  reserved  by  the  lease,  but  he  was  unable  to  do 

[  ♦747  ]  so.  After  *the  quarter  expiring  the  24th  of  June,  1848,  for  which 
the  rent  was  paid  by  the  defendant,  he  never  occupied  the  premiseSi 
or  received  any  rent,  or  derived  any  profit  whatever  from  them. 
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In  Easter  Term,  1846,  the  plaintiff  brought  an  ejectment,  under     Hopwood 
which   he   recovered  posReBsion   of   the   premises ;    and  he  now     whalbt. 
brought    this    action,   claiming,   by  his  particulars  of    demand, 
247/.   10«.,   for   two  years  and    three    quarters'  rent,   from    the 
24th  of  June,  1843,  to  the  25th  of  March,  1846  (i),  at  the  rate 
of  9(M.  per  annum. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  only 
question  upon  the  pleadings  was,  whether  or  not  the  defendant 
had  actually  derived  profit  or  advantage  from  the  premises  since 
he  became  executor. 

On  the  part  of  the  plaintiff,  evidence  was  tendered,  and  admitted, 
which  showed  that  the  premises  might  readily  have  been  let  for 
60/.  per  annum ;  and  it  was  submitted,  first,  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  rent  reserved  by  the  lease; 
secondly,  that,  if  not,  he  was  at  all  events  entitled  to  recover  the 
amount  for  which  it  was  proved  that  the  premises  might  have  been 
let,  viz.  60/.  per  annum  (2). 

The  learned  Judge  was  of  opinion,  that,  as  there  was  no  plea  of 
payment,  to  cover  the  quarter  during  which  the  defendant  occupied 
the  premises,  the  plaintiff  must,  *at  all  events,  have  a  verdict  for  [  •us  ] 
that  (3);  and  he  left  it  to  the  jury  to  say,  first,  whether  the 
defendant  had,  in  fact,  derived  any  profit  or  advantage  from  the 
premises,  and,  if  so,  to  what  amount ;  secondly,  whether  he  might, 
by  the  exercise  of  reasonable  diligence,  have  derived  profit  or 
advantage  therefrom,  and,  if  so,  to  what  amount. 

To  the  first  question,  the  jury  answered,  that  the  defendant 
had  derived  profit  for  one  quarter  of  a  year,  to  the  amount  of 

(1)  As  Boon  as  the  plaintiff  obtained  have  been  let  at  90/.,  or  80/.,  or  70/. 
actual  poaseesion  under  the  ejectment,  per  annum  it  would  appear  to  be  a 
the  legal  posseasion  vested  in  him,  by  devastavit  to  let  them  for  60/. ;  and, 
relation,  from  the  day  of  the  demand  queerer  upon  whom  the  proof  or  dis- 
laid  in  the  declaration  in  ejectment,  proof  of  the  existence  or  non-existence 
The  term  was  determined,  as  from  of  such  reasonable  ground  would  lie. 
that  day,  by  the  re-entry  of  the  lessor,  (3)  This  quarter  was  excluded  by 
evidenoBd  by  the  record  of  the  judg-  the  particulars  of  demand.  Quasre  as 
ment  in  ejectment,  and  tjie  sheriff's  to  the  possibility,  in  an  action  of  debt, 
return  of  habere  feci  posses$ixmem.  of  giving  effect  to  an  omission,  or  a 
Assuming  that  the  day  laid  in  the  waiver,  by  the  plaintiff  in  the  par- 
declaration  in  ejectment  was  between  ticulars  of  demand,  which  is  incon- 
iMy  Day  and  Midsummer  Day,  1846,  sistent  with  the  admissions  subse- 
the  rent  receivable  under  the  inden-  quently  made  by  the  defendant  on  the 
tore  would  cease  as  from  Lady  Day,  record.  In  an  action  of  covenant,  the 
1846.  difficulty  might,  perhaps,  be  mot  by  a 

(2)  If  there  were  reasonable  ground  verdict  for  nominal  damages, 
to  expect  that  the    premises  might 
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HopwooD     221.  10«. ;  and,  to  the  second,  that  the  defendant  might,  by  the 
Whalkt.     exercise  of  due  and  reasonable  diligence,  have  let  the  premises  at 

601.  a  year,  for  the  period  of  two  years  and  three  quarters. 

A  verdict  was  thereupon  entered  for  the  plaintiflF  for  247/<  10«.  (i), 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  him,  if  the  Court  should  think  the  action  not  maintainable,  or 
to  reduce  the  damages  (sic)  to  22L  lO^.,  or  to  Is.,  as  the  Court 
should  think  fit. 

Tcd/ourd,  Serjt.,  in  Michaelmas  Term,  1847,  obtained  a  rule 
nisi  accordingly.  He  referred  to  Rvbery  v.  Stephens  (2),  Reid  v. 
Lord  Tenterden  (s),  Hornidge  v.  WiUon  (4),  and  1  Wms.  Saund, 
111  a,  n.  (c). 

Channell,  Serjt.,  and  BramweU,  now  showed  cause: 
The  plea  does  not  allege  that  the  defendant  never  had  any 
[  *749  ]  ^assets  of  the  testator.  It  should  have  shown  that  the  defendant 
never  had  any  assets  during  the  period  in  which  the  rent  was 
accruing  due.  But  the  case  was  presented  to  the  jury  in  a  form 
more  favourable  to  the  defendant.  Two  questions  only  were  left 
to  them, — first,  whether  any  profits  had  been  actually  made, — 
secondly,  whether  the  defendant  might,  by  attention  and  diligence, 
have  made  profit.  Both  these  questions  were  found  for  the  plain- 
tiff. The  jury  found,  that,  for  the  quarter  ending  at  Midsummer, 
1848,  during  which  period  the  defendant  personally  occupied  the 
premises,  he  had  actually  made  profit  to  the  extent  of  22^.  10«., 
that  being  the  amount  of  the  full  quarter's  rent.  Upon  the  second 
question,  they  found  that  he  might,  by  diligence,  have  obtained 

602.  a  year  rent  for  the  premises.  But  the  question  of  amount  is 
not  raised  by  the  pleadings;  and,  the  plea  being  disproved,  the 
plaintiff  is  entitled  to  recover  the  full  amount  of  the  rent  resreved 
by  the  lease. 

The  plea  states  that  the  defendant  had  not  derived  any  profit, 
interest,  or  advantage  from  the  premises.  But,  in  order  to  make 
this  plea  an  answer  to  the  plaintiff's  demand,  it  must  be  under- 
stood as  importing,  not  only  that  the  defendant  had  not  derived 
such  profit,  but  also  that  he  could  not  have  derived  any :  Rubery  v. 
Stephens.    In  this  sense,  therefore,  the  plea  must  be  understood 

(1)  This  excludes  the  first  quarter.      Ner.  &  M.  182). 
Qtiare  as  to  the  form  in  which  the  (3)  4  Tyr.  111. 

Tordict  could  be  entered.  (4)  62  E.  E.  460  (11  Ad.  &  El.  640). 

(2)  38  R.  R.  242  (4  B.  &  Ad.  241 ;  1 
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after  verdict :  and  the  replication  must  be  understood  as  putting     Hopwood 

both  allegations  in  issue.    The  jury  having  found  that  the  defendant      wh^lkt. 

might  have  realised  601.,  he  ought,  therefore,  to  be  liable  to  the 

extent  of  60Z.,  for  two  years  and  three  quarters. 
Suppose  a  creditor  had  sued,  and  the  defendant  had  ^pleaded       [  *750  ] 

that  he  had  no  assets,  the  creditor  would  have  been  entitled  to 

recover.    »     ♦     ♦ 

If  the  mere  non-perception  of  rent  is,  in  all  cases,  to  excuse  the 
executor  sued  as  assignee,  he  may  demand  an  exorbitant  amount 
of  rent.  If  he  obtains  it,  he  keeps  the  benefit  of  the  surplus  for 
himself ;  and,  if  no  person  can  be  found  to  take  the  premises  at 
the  rent  demanded,  and  they  remain  unoccupied,  the  loss  is  to  fall 
upon  the  landlord.  In  the  reduced  verdict  taken  for  165Z.,  the 
defendant  has  the  benefit  of  a  reduction  of  50L  per  cent,  (i),  to 
which  he  is  *not  entitled.  The  defendant  will  contend  that  it  was  [  *75i  ] 
sufficient  for  him  to  pay  over  all  that  he  received.  That  is  not  the 
true  construction  of  the  plea.  The  profit  may  be  received  by  an 
under-tenant. 

(Maulb,  J. :  That  would  be  advantage  enough  to  fix  the  executor.) 

Mackintosh  v.  WeiUer  (2)  is  a  very  remarkable  case.  There,  Mr. 
Justice  LiTTLEDALE  was  inclined  to  think  that  the  plaintiff  was 
bound  to  prove  the  amount  of  his  claim  in  an  action  of  debt  where 
there  was  no  plea  but  a  plea  of  payment,  which  the  defendant  did 
not  come  forward  at  the  trial  to  support.  But  that  view  of  the 
case  is  inconsistent  with  the  course  of  pleading  in  actions  of  debt. 
If  the  verdict  should  be  reduced  to  1«.,  as  prayed  for  by  the  defen- 
dant, the  judgment  must  still  be  for  the  debt  demanded,  and  not 
traversed,  but  confessed,  and  attempted,  though  ineffectually,  to  be 
avoided. 

(Maulb,  J. :  It  can  hardly  be  said  that  this  is  a  plea  attended 
with  all  the  consequences  of  a  plea  of  plene  admnistravit.) 

The  point  decided  in  Tremeere  v.  MoHson  (8)  was,  that  an  adminis- 
trator sued  in  covenant,  as  assignee  of  property  demised  to  his 
intestate,  is  bound  to  repair,  notwithstanding  the  premises  yield 
no  profit.  In  that  case,  the  defendant  pleaded  the  absence  of 
profit,  to  a  declaration  for  not  paying  rent,  and  for  not  repairing ; 

(1)  Or  nther,  33/.  S*.  U.  per  cent.  (3)  41  H.  R.  566  (1  Bing.  N.  0.  89 ; 

(2)  1  Moo.  &  Bob.  505.  4  Moo.  &  So.  603). 
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HopwooD  and  it  was  held,  that,  as  the  plea  was  bad  as  to  the  repairs,  it  was 
WhI'lst.  ^^^  "'  '^^^-  I^  was  not  necessary  in  that  case  to  consider  what 
would  have  been  the  effect,  or  the  true  construction,  of  the  plea, 
[  762  ]  had  it  applied  to  the  rent  only.  *  ♦  Upon  an  issue  of  assets  or 
no  assets,  the  plaintiff  is  entitled  to  give  evidence  of  a  derastarit  : 
2  Williams  on  Executors,  1546  (i).  Here,  there  is  a  clear  rf«rrri«. 
tavit,  to  the  amount  of  60Z.  per  annum,  for  two  years  and  three 
quarters.  The  jury  have,  in  effect,  found  that  the  defendant  bad 
assets  to  the  amount  of  165Z.  The  plea  in  this  case  is  either  to  be 
considered  as  a  special  plea  of  plene  administrafit,  or  as  a  plea 
denying  the  existence  of  special  assets.  No  other  construction  can 
be  given  to  it.  In  either  view,  the  plea  being  negatived,  the 
plaintiff  is  entitled  to  a  verdict  for  the  full  sum  demanded. 

Another  objection  to  the  plea  is,  that  it  does  not  negative  the 
coming  of  assets  to  the  defendant's  hands  after  the  death  of  the 
testator,  and  before  the  commencement  of  the  suit :  Reid  v.  Lord 
Tenterden  (2). 

[  'ToS  ]  G.  Hayes  (with  whom  was  Talfoiird,  Serjt.)  in  support  *of  the 

rule  : 

The  question  is,  who  is  entitled  to  the  verdict  on  this  issue. 
It  is  difficult  to  ascertain  from  the  authorities,  the  extent  of  an 
executor's  liability.  They,  however,  show  that,  in  the  present  case, 
the  executor  is  not  liable.  This  is  an  attempt  to  charge  the 
executor  de  bonis  jn-opnis.  The  plea  avers  that  the  defendant  had 
no  assets ;  which  is  not  denied  by  the  replication.  No  inferences 
ought  to  be  drawn  in  order  to  charge  the  defendant  personally.  It 
is  an  established  principle,  that  an  executor  cannot  waive  a  term. 
In  WolUisto7i  V.  Hakeivill  (3)  it  is  said  by  the  Court,  "  As  to  the 
argument,  that  the  executor,  by  being  charged  generally  as 
assignee,  becomes  liable  de  bonis  propriis,  the  answer  is,  that  he 
niay,  by  proper  pleading,  discharge  himself  from  personal  liability, 
by  alleging  that  he  is  no  otherwise  assignee  than  by  being  executor, 
and  that  he  has  never  entered  or  taken  possession  of  the  premises ; 
and,  as  is  well  known,  from  all  liability  as  executor,  by  alleging 
that  the  term  is  of  no  value,  and  that  he  has  fully  administered  all 
the  assets  which  have  come  to  his  hands."  Here,  the  defendant 
has  entered ;  and  the  question  is,  how  far  he  has  made  himself 
liable  as  assignee.     The  rule  laid  down  in  the  old  authorities! 

(1)  3rd  ed.  (3)  60  R.  B.  517  (3  Man.  A  G.  297; 

(2)  4  Tjr.  111.  3  Scott,  N.  R.  693). 
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Hargrove's  case  (i),  and   Buckley  v.  Pirk  (2),  is,  that  he  is  only      Hopwood 

liable  to  the  extent  of  profits.     liubery  v.  Stephens  and  Homidge  v.      whalby. 

Wilson,  are  distinguishable  from  this  case.     In  both  there  was  a 

beneficial  occupation,  either  by  the  executor  or  an  under-tenant, 

and  the  question  was,  as  to  the  extent  of  the  value.     Here,  except 

for  one  quarter,  the  defendant  had  no  beneficial  occupation  of  the 

premises:  he  was  unable  to  let  them  (3),  and  endeavoured  in  vain 

to  get  rid  of  them.     The  jury  have  found  *that  he  might  have  let       [  *754  ] 

the  premises  at  the  reduced  rent  of  60{.,  which  is  a  strange  finding, 

as  such  a  course  would  have  depreciated  the  landlord's  property. 

(WiLLUMS,  J. :  There  was  no  evidence  of  any  offer  to  surrender 
the  premises.) 

The  facts  in  Remnant  v.  Bremridge  (4),  are  very  similar  to  those  in 
the  present  case.  It  is  there  said,  in  the  j  udgment  of  the  Court,  '*  It 
is  quite  clear  that  the  plaintiff,  not  having  sued  the  defendant  as  an 
administrator,  could  not  recover  irom  him  in  that  capacity ;  and  it 
is  equally  clear,  that,  if  the  defendant  were  not  in  possession,  he 
could  not  be  liable  to  discharge  the  rent  de  bonis  propriis ;  for,  he 
might  have  pleaded  that  the  premises  were  of  less  value  than  the 
rent,  and  that  he  had  no  assets ;  which  is  shown  by  the  note  of 
Mr.  Serjeant  Williams." 

(V.  Williams,  J. :  It  is  not  correct  to  say  that  the  executor  might 
have  pleaded  that  the  premises  were  of  less  value  than  the  rent. 
Supposing  the  premises  worth  992.  a  year,  and  the  rent  reserved 
100/.,  the  executor  must  pay  the  992. 

CoLTMAN,  J. :  The  Court  there  seem  to  have  thought  the  premises 
were  of  no  value.) 

Here,  there  was  no  beneficial  occupation,  so  as  to  make  the  defen- 
dant chargeable  to  the  poor ;  in  reality,  he  had  no  occupation.  The 
only  fact  found  by  the  jury,  is,  that,  if  the  defendant  had  submitted 
to  a  large  deduction,  he  might  have  got  a  certain  rent  (5).  The 
only  remaining  question  is,  as  to  the  form  of  the  issue.  No  question 
is  thereby  raised  as  to  the  defendant's  using  due  diligence.  Can  it 
be  said  that  a  loss  occasioned  by  negligence  is  proof  of  profits, 
which  is  the  point  raised  by  the  issue  ? 

(1)  16  Co.  Eep.  31  b.  (4)  19  R.  B.  495  (8  Taunt.  191  ;  2 

(2)  1  8alk.   316;    1   Wms.  Saund.      Moore,  94). 

IH  a.  j».  (c).  (5)   Vide  supra,  p.  471,  note  (2). 

(3)  Vide  anU,  p.  471,  note  (2). 
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HopwooD         (V.  Williams,  J. :  Sapposing  the  issue  had  been  found  for  you, 
Whalbt.     wo^ld  you  not  have  been  entitled  to  say  that  the  premises  were  of 
no  value  ? 

Maule,  J. :  Do  you  maintain  that  the  plea  is  good  ?    Does  it 

f  *755  ]       mean  that  the  premises  might  be  of  *  value,  but  the  defendant  had 

made  no  profit  of  them  ?     Suppose  the  executor  wilfully  wastes  the 

assets,  by  abstaining  from  making  profit  of  the  premises,  is  this 

plea  applicable  to  such  a  state  of  things  ?) 

The  goodness  of  the  plea  is  not  the  question. 

(Maule,   J. :   You  allege  that  the  premises  yielded  no  profit. 
Though  the  plea  is  in  a  negative  form,  is  not  the  issue  on  you  7) 

No  direct  authority  can  be  cited  that  an  executor  is  liable  at  law 
de  bonis  propriis,  except  where  he  has  had  assets,  and  wasted  them. 
Where  he  has  not  used  due  diligence,  he  may  be  liable,  but  only 
in  a  court  of  equity.  It  is  submitted  that  the  finding  of  the  jury 
ne/^atives  the  making  of  profit  by  the  defendant,  and  that,  on  the 
issue  taken,  he  is  entitled  to  the  verdict. 

Coltman,  J. : 

The  case  of  Remnant  v.  nr€7nrid{ie  has  not  met  with  general 
approbation.  In  Hornidge  v.  Wilson,  Patteson,  J.,  says:  "That 
case  is  unintelligible  to  me,  as  reported."  As  appears  by  RnhryY* 
Stephens,  it  is  an  established  principle,  that  a  person  charged  as 
executor  cannot  discharge  himself  without  showing  that  the  premises 
are  of  no  value.  The  only  way  in  which  the  case  of  Remnant  v. 
Bremridge,  can  be  sustained,  is,  by  supposing,  that,  there  the 
premises  were  of  no  value.  The  Court  must  construe  the  plea  here 
so  as  if  possible  to  make  it  a  good  plea;  and,  according  to  that  rule, 
it  seems  to  me  that  the  plea  is  to  be  understood  to  mean,  not 
merely  that  the  defendant  did  not  receive  any  profit  from  the 
premises,  but  also  that  he  could  not  have  received  any  such  profit ; 
for,  otherwise  it  would  not  be  an  answer  to  the  action.  The 
question,  then,  in  substance,  is,  whether  the  defendant  might  hare 
received  profit  and  advantage  from  the  premises  to  the  amount  of 
the  rent  due,  or  of  any  part  thereof.  Undoubtedly,  the  facts  of  the 
case  negative  the  defendant's  plea ;  for,  it  is  found  by  the  joiyi 
[  *756  ]  that  the  defendant  might  have  ^derived  profit  from  the  premises  to 
the  amount  of  601.  a  year.  The  difficulty  in  this  case,  is,  thai  this 
being  an  action  of  debt,  and  this  the  only  plea  on  the  record^  which 
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has  been  found  against  the  defendant,  whether  the  plaintiff  is  not  Hopwood 
entitled  to  recover  the  whole  amount  of  the  rent  for  which  the  whalbt. 
action  is  brought,  namely,  901.  a  year,  for  the  two  years  and  three 
quarters,  or  merely  after  the  rate  of  60Z.  a  year.  On  consideration, 
however,  I  think  that  \he  plea  may  be  taken  distributively ;  and 
that,  as  the  finding  of  the  jury  is,  that  the  defendant  could  not 
have  received  more  profit  from  the  premises  than  601.  a  year,  the 
plaintiff  is  entitled  to  a  verdict  for  that  amount,  and  no  more, 
and,  consequently,  that  the  verdict  recovered  must  be  restricted 
to  1651. 

MiuLB,  J. : 

I  am  of  the  same  opinion.  The  cases  on  the  subject  of  a  lease 
devolving  on  an  executor,  where  the  rent  reserved  exceeds  the  value 
of  the  premises,  are  involved  in  some  difficulty.  I  think,  however, 
upon  the  authorities,  as  well  as  on  principle,  that,  where  the  rent 
reserved  exceeds  the  value  of  the  premises,  an  executor,  in  the 
character  of  assignee,  is  liable  to  the  extent  of  such  value ;  and, 
where  the  value  exceeds  the  rent  reserved,  to  the  extent  of  such 
rent.  I  think  also  that  this  plea  is  to  be  understood,  after  verdict, 
to  mean  that  the  defendant  had  not  any  special  assets,  that  is, 
any  profits  derived  from  the  lease  available  for  the  rent.  The 
question  is,  how  the  issue  raised  on  the  plea  ought  to  be  found. 
The  jury  say  that  the  defendant  might  have  let  the  premises  for 
601.  a  year.  It  therefore  appears  that  the  defendant,  who  had 
entered  on  the  premises,  had,  for  two  years  and  three  quarters,  the 
disposal  of  something  which  was  of  the  value  of  601.  a  year. 
Whether  the  defendant  dealt  judiciously  with  the  premises  is  not 
the  question  ;  he  had  the  power,  if  he  thought  fit,  to  occupy  the 
premises  'himself,  or  to  let  them  to  some  one  else ;  which  shows,  that  [  *^''7  1 
within  the  meaning  of  this  plea,  he  derived  profit  from  them  to  the 
amount  of  1652.  The  question  then  is,  what  is  the  amount  for 
which  the  verdict  ought  to  be  entered  for  the  plaintiff,  whether  for 
the  whole  rent,  or  to  the  extent  of  1662.  Looking  at  the  simple 
JQBtice  of  the  case,  the  liability  of  the  defendant  ought  to  be 
restricted  to  1652.  But  a  difficulty  arises  in  the  case,  from  the  fact 
that  there  is  no  plea  of  nunquam  indebitatus  on  the  record  (i),  but 
only  the  plea  which  has  been  found  against  the  defendant.  It 
seems  to  me,  however,  that  this  plea,  by  analogy  to  a  plea  of  set-off, 
or  of  payment,  may  be  taken  distributively,  and  as  being  a  plea, 

(1)  Nor  would  the  form  of  action  have  admitted  such  a  plea. 
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HopwooD     alleging  as  to  each  part  of  the  plaintiff's  demand,  that  the  defen- 

Whalbt.     ^^^^  ^^^  ^0  assets.     If  this  be  so,  then  the  plea  will  be  an  answer 

to  the  parts  of  the  plaintiff's  declaration  extending  beyond  thel65f., 

but  is  to  be  considered  as  disproved  so  far  as  relates  to  that  amount. 

The  consequence  is  that  the  verdict  must  be  restricted  to  1651.  (i). 

Williams,  J. : 

I  think  my  duty  at  the  trial  was,  to  construe  the  plea  so  as  to 
make  it  good  after  verdict,  that  is  to  say,  that  the  premises  were 
of  no  value.  The  jury  were  fully  warranted  by  the  evidence,  in 
finding  that  the  defendant  might  have  received  profit  from  the 
premises,  to  the  amount  of  1652. 

With  regard  to  the  other  point,  I  feel  considerable  doubt ;  but, 
on  the  whole,  I  think  that  the  plea  may  be  considered  as  falling 
within  the  class  of  pleas  that  may  be  taken  distributively,  which 
will  meet  the  justice  of  the  case. 

The  verdict  will  therefore  stand  for  1651.  (i). 

Rule  dUcliarged. 

♦ 

i8*«-  CROWTHER    V.    SOLOMONS  (£). 

Dee.  6.  ^   ' 
(6  C.  B.  758—765 ;  S.  C.  18  L.  J.  C.  P.  92.) 

[  '^^  J  Upon  the  defendant's  refusal,  after  notice,  to  produce  at  the  trial  the 

original  of  an  agreement  on  which  the  plaintiff  relied,  a  witnees  for  the 
plaintiff  produced  an  unBtamped  copy ;  but,  on  his  croas-examinatioD,  he 
stated  that  the  original  agreement  was  not  stamped  at  the  time  it  vu 
executed  and  acted  upon ;  and  it  appeared  that  the  plaintiff's  attorney  had 
had  inspection  of  the  original  shortly  before  the  action : 

Held,  that  the  presumption  of  the  document's  being  regularly  stamped, 
which  would  have  arisen  from  the  defendant's  refusal  to  produce  it,  being 
thus  rebutted,  the  copy  was  properly  rejected. 

Trover,  for  two  hundred  blankets.  Pleas:  first.  Not  gniltj; 
secondly,  not  possessed. 

The  cause  was  tried  before  Wilde,  Ch.  J.,  at  the  sittings  in 
London,  after  Michaelmas  Term,  1847.  It  appeared,  that,  in  1846, 
the  plaintiff  deposited  with  the  defendant  ninety-two  pairs  of 
blankets  as  security  for  a  loan  of  25/.,  of  which  21.  10s.  was  at  the 
time  retained  for  interest.  The  plaintiff's  clerk,  who  was  called  ss 
a  witness  on  the  plaintiff's  behalf,  stated  that  he  made  out  an 
invoice  of  the  goods,  with  a  memorandum  at  the  bottom  stating 
that  the  251.  had  been  borrowed  on  them,  and  that  they  were  to  he 

(1)  This  excludes  the  first  quarter:  v.  Havieide  (1872)  L.  B.  5  H.  L.  624, 
Bupra,  p.  471,  note  (3).  42  L.  J.  Ch.  173.-^.  G.  P. 

(2)  See  Marine  Inveetment  Company 
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restored  on  its  repayment;    and  that  he  kept  a    copy  of  the    Obowthbb 
document.  Solomons. 

The  defendant  had  had  notice  to  produce  the  invoice  and  memo- 
randam ;  but»  when  called  on  to  produce  it,  he  declined  to  do  soi 
The  plaintiff  thereupon  tendered  the  copy  in  evidence.  It  was 
objected,  on  the  part  of  the  defendant,  that  the  copy  was  not 
admissible,  the  original  not  being  stamped. 

It  was  admitted  by  the  plaintiff's  witness  that  the  document  was 
originally  unstamped  ;  and  the  plaintiff  had  had  inspection  of  it  a 
short  time  before  the  trial.  But  it  was  insisted,  for  the  plaintiff, 
that  it  was  not  competent  to  the  defendant,  in  whose  possession  the 
document  was,  and  who  refused  to  produce  it,  to  object  that  it  was 
unstamped;  and  that,  if  necessary,  the  Court  would  presume  it 
stamped. 

The  learned  Judge  declined  to  receive  the  copy,  and  the  plaintiff       [  759  ] 
was  nonsuited. 

Wilkinsy  Serjt.,  in  Hilary  Term  last,  pursuant  to  leave  reserved 
at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff. 

(WiLDB,  Ch.  J.,  observed  :  The  nonsuit  proceeded  on  this, — that 
the  plaintiff  was  seeking  to  recover,  on  the  ground  that  the  goods 
were  pledged  on  certain  terms  that  were  reduced  into  writing,  and 
the  written  document  was  not  produced.  And  he  referred  to  Reed 
T.  Deere  (i)  and  Fielder  v.  Ray  (2).) 

Byles,  Serjt.,  and  Fitzpatrick,  now  showed  cause : 

When  a  document  which  is  properly  called  for,  is  not  produced, 
a  presumption  may  arise,  in  the  absence  of  evidence  to  the  contrary, 
that  it  was  duly  stamped.  But  where,  as  here,  it  is  distinctly 
proved  that  the  document  once  existed  without  a  stamp,  the  pre- 
sumption that  it  is  stamped  at  the  time  it  is  called  for,  is  rebutted. 

(Maule,  J. :  Is  that  so,  where  the  paper  is  in  Court,  in  the 
possession  of  the  party  who  relies  on  the  objection  that  it  is 
unstamped  ?) 

The  circumstance  of  its  being  in  Court  makes  no  difference :  the 
party  who  seeks  to  use  it,  must  prove  it  stamped.  Crisp  v.  Ander- 
Km  (3)  is  precisely  in  point.     *     ♦    * 

(1)  31  R.  B.  190  (7  B.  &  0.  261).      (3)  18  R.  B.  744  (1  Stark.  N.  P.  C. 

(2)  31  B.  B.  429  (6  Bing.  332;  3   3d). 
Moo.  4  P.  6d9). 
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Cbowthbb  Lmhf  in  support  of  the  rule : 

Solomons.  As  a  general  rule,  the  party  who  objects  that  a  document  is  not 
[  ^^^  J  duly  stamped,  is  bound  to  prove  the  fact.  What  is  the  presumption, 
where  the  document  is  in  the  hands  of  a  party  who  declines  to  pro- 
duce it,  after  notice?  Is  the  Court  to  presume  that  he  keeps  it 
back  because  it  is  unstamped,  when,  if  the  fact  be  so,  his  producing 
it  will  be  in  his  own  favour  ?  If  the  argument  on  the  other  side  be 
correct,  a  plaintiff  never  can  prove  a  document  that  is  in  the  hands 
of  his  adversary. 

(Maule,  J. :  The  non-production  may  be  attributable  to  some 
other  cause  than  its  being  unstamped. 

Wilde,  Gh.  J. :  It  had  been  suggested  in  the  course  of  the  cause, 
that  the  paper  had  been  tampered  with  by  the  defendant.) 

The  party  who  has  an  agreement  in  his  possession  has  twenty-one 
[  *76i  ]  *days  within  which  to  stamp  it,  without  payment  of  any  penalty ; 
and  he  may  stamp  it  at  any  time,  on  payment  of  a  penalty.  Why 
should  the  Court  be  called  upon  to  presume  that  the  defendant  has 
failed  to  do  what  it  was  his  duty  to  do  ? 

(Wilde,  Ch.  J. :  You  had  inspection  of  the  agreement  shortly 
before  the  trial.  If  it  was  stamped,  you  had  the  means  of  proving 
the  fact.) 

The  circumstance  of  the  attorney's  clerk  having  seen  the  instrument, 
cannot  make  any  difference  as  to  the  rule  of  evidence.  It  was  not 
competent  to  the  defendant's  counsel  to  ask  about  the  stamp.  That 
is  as  much  a  part  of  the  contents  of  the  instrument  as  the  words 
contained  in  it. 

(Maule,  J. :  The  question  was  put  without  objection  in  Crisp  v. 
Atiderson.) 

That  is  a  mere  Nisi  Prius  decision  ;  and  the  point  was  never  raised. 

(V.  Williams,  J. :  Crisp  v.  Andei'son  has  undoubtedly  been  acted 
upon  for  many  years.) 

Wilde,  Ch.  J. : 

It  seems  to  me  that  the  course  that  was  taken  at  Nisi  Prius,  was 
correct.  It  appeared  in  evidence,  that  the  instrument  in  question 
was  not  stamped  when  the  parties  acted  upon  it,  and  the  money 
was  advanced.     The  presumption,  therefore,  that  the  parties  had 
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acted  in  the  ordinary  and  proper  course,  did  not  arise,  the  fact  of  Growth  kr 
the  absence  of  a  stamp  being  distinctly  proved. .  Was  there,  then,  solomoks. 
any  duty  on  the  defendant  to  get  the  instrument  stamped  ?  In  the 
case  of  receipts,  a  party  who  uses  unstamped  paper  incurs  a  penalty : 
bat  there  is  no  penalty  imposed  for  not  stamping  an  agreement ; 
the  law  merely  says,  that,  if  the  parties  do  not  stamp  it  within  a 
limited  time,  *it  shall  not  be  made  available  in  evidence,  except  [  *762  ] 
upon  payment  of  a  certain  penalty.  In  the  present  case,  was  it 
intended  that  this  instrument  should  be  stamped?  And,  if  so, 
whose  duty  was  it  to  cause  it  to  be  stamped  ?  Clearly,  the  borrower's. 
Why  should  the  defendant  get  it  stamped  ?  It  does  not  appear 
that  he  ever  had  occasion  so  to  use  the  instrument  as  to  make  it  his 
interest  to  cause  it  to  be  stamped.  It  is  said,  it  was  in  Court,  and 
that  it  was  the  defendant's  interest  to  produce  it,  to  show  that  it 
was  unstamped.  In  the  course  of  the  cause,  it  had  been  imputed 
to  the  defendant  that  he  had  been  tampering  with  the  paper.  He 
might,  therefore,  have  been  well  advised  to  decline  to  produce  it. 
We  cannot  divine  or  measure  his  reasons  for  not  producing  it.  It 
appears  that  the  document  was  shown  to  a  clerk  of  the  plaintiff's 
attorney  a  few  days  before  the  commencement  of  the  action.  If  it 
was  stamped  then,  the  plaintiff  could  have  proved  that  fact.  The 
plaintiff  thus  having  the  means  of  showing  the  true  state  of  the 
document  a  short  time  before  the  commencement  of  the  action,  I 
think  the  presumption  is  strong  that  it  remained  unstamped. 
Although  I  feel  the  force  of  some  of  the  remarks  that  have  been 
made  •by  the  plaintiff's  counsel,  I  think  the  facts  of  the  present  [  •^es  ] 
case  prevent  their  having  the  effect  they  might  have  had  under  a 
different  state  of  circumstances.  It  is  very  ingeniously  suggested 
that  the  only  mode  of  proving  whether  a  document  is  stamped  or 
not,  is,  by  producing  it.  What  does  that  suggestion  amount  to  ? 
The  plaintiff  is  to  sustain  his  case.  This  he  can  only  do  by  pro- 
ducing the  agreement.  Whose  duty  is  it  to  show  what  stamp  is 
impressed  on  it  ?  Why,  clearly,  that  of  the  party  who  has  occasion 
to  set  it  up.  It  appears  to  me,  however,  that  the  practice  upon 
which  I  acted  at  Nisi  Prius,  is  so  universal  and  so  inveterate,  that 
the  objection  cannot  be  taken  at  this  time  of  day.  I  therefore 
think  the  rule  for  setting  aside  the  nonsuit  should  be  discharged. 

Maulb,  J. : 

I  also   think  that  the  Lord  Chief  Justice  came  to  a  right 
conclusion  as  to  the  matter  of  fact  before  him,  viz.   whether  the 
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Cbowtheb  document  in  question  was  properly  stamped.  As  to  the  admis- 
80LOMOK8.  sibility  of  the  evidence,  the  suggestion  of  Mr.  Lush,  if  well  founded, 
would  have  prevented  the  decision  in  Crisp  v.  Andersoiu  There,  a 
copy  of  an  agreement  was  produced  on  the  part  of  the  plaintiff,  the 
original  being  in  the  defendant's  possession,  and  the  defendant 
refusing  to  produce  it,  on  notice.  It  was  objected,  for  the  defen- 
dant, that,  before  an  unstamped  copy  could  be  read,  it  was  necessary 
for  the  plaintiff  to  prove  that  the  original  agreement  was  stamped. 
But  Lord  EiiL&NBOROuoH  said  he  would  assume  it  to  have  been 
stamped,  until  the  contrary  appeared.  And  the  witness  stating 
that  the  original  was  not  stamped,  the  evidence  was  rejected.  It 
is  contended,  on  the  present  occasion,  that  the  existence  and  the 
amount  of  the  stamp,  form  a  portion  of  the  contents  of  the  instru- 
ment, and  that  the  defendant  cannot  give  in  evidence  the  contents 
[  *764  ]  without  producing  *the  document.  If  that  objection  were  a  valid 
one,  it  clearly  would  have  availed  in  Crisp  v.  Anderson.  I  think 
that  case  is  sustainable  on  this  ground,  that  the  plaintiff,  having 
given  the  defendant  notice  to  produce  the  agreement,  was  entitled, 
upon  its  non-production  by  the  latter,  to  give  secondary  evidence 
of  its  contents ;  and  the  witness  who  states  the  contents,  is  open  to 
cross-examination  as  to  whether  the  contents  are  not  different  from 
what  he  had  at  first,  on  his  examination  in  chief,  alleged,  and,  as  I 
conceive,  inter  alia,  whether  there  was  not  an  insufficient  stamp,  or 
a  total  absence  of  stamp.  I  therefore  think  the  case  does  not  fall 
within  the  objection  that  has  been  urged  by  Mr.  L/ash. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  I  agree  with  Mr.  Lush  that  the  onus 
of  satisfying  the  Lord  Chief  Justice  that  the  document  in  question 
was  unstamped,  lay  on  the  defendant.  In  Hart  v.  Hart  (i),  an 
objection  had  been  made  to  the  reception  of  secondary  evidence  of 
the  contents  of  a  lost  instrument  which  required  a  stamp,  withoat 
proof  that  the  original  was  duly  stamped  :  and  Wioram,  Y.-C,  said : 
'^  At  the  close  of  the  argument,  I  expressed  myself  strongly  against 
this  objection ;  and,  after  an  examination  of  the  authorities  upon 
the  subject,  I  find  my  previous  impressions  confirmed.  Mr.  Starkie. 
indeed,  says  (2),  that,  previous  to  the  admission  of  secondary  evidence 
to  prove  the  contents  of  a  deed  or  other  instrument  which  has  been 
lost  or  destroyed,  evidence  is  necessary  to  show  that  it  was  properly 
stamped.  He  does  not,  however,  refer  to  any  cases  which  support 
(1)  68  E.  B.  1  (1  Hare,  1).  (2)  2  Stark.  Evid.  2nd  ed.  p.  770. 
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that  proposition.  Mr.  Phillipps,  in  his  book  on  evidence  (i),  says :  Cbowthbb 
'Where  an  nnstamped  copy  of  an  instrament  is  produced,  ^as  Solomons. 
secondary  evidence,  it  may,  under  various  circumstances,  be  pre-  [  *765  ] 
snmed  that  the  original  was  stamped.'  The  special  circumstances 
of  the  cases  of  Rex  v.  The  Inhabitants  of  Long  Buckby  (2)  and  Critp 
V.  Anderson  (8),  may  explain  the  apparent  caution  with  which 
Mr.  Phillipps  has  expressed  himself.  But  the  late  case  of  Pooley  v. 
Goodwin  (4)  leaves  no  doubt  upon  my  mind  as  to  the  correctness  of 
the  conclusion  I  have  come  to.  It  is  manifest  that  the  greatest 
injustice  might  ensue,  if,  in  the  case  of  a  lost  instrument,  the  pre- 
sumption of  regularity,  upon  a  merely  collateral  point,  were  not 
raised  in  favour  of  the  parties  claiming  under  it.  The  proposition 
on  which  I  rely,  is  (5),  not  that  the  copy  of  an  unstamped  instru- 
ment may  be  given  in  evidence  where  the  original  is  lost :  Rex  v. 
The  Inhabitants  of  Castlemorton  (6) ;  Rlppiner  v.  Wright  (7) ;  but 
that  the  onus  of  proving  the  want  of  a  stamp,  lies  upon  the  party 
who  raises  the  objection.  The  principles  upon  which  courts  of  law 
refuse  to  admit  secondary  evidence  of  the  contents  of  written  instru- 
ments, have  no  application  to  an  objection  which  arises  only  under 
the  policy  of  the  revenue  laws."  I  am  of  opinion  that  the  case  of 
Crispy.  Anderson  is  good  law;  and  that  the  Lord  Chief  Justicb 
in  this  case  had  an  undoubted  right  to  take  into  consideration  the 
evidence  given  by  the  plaintiff's  witness  on  cross-examination. 
The  only  question  is,  whether  there  was  anything  in  the  case  that 
should  have  led  him  to  conclude,  that,  though  the  instrument  had 
at  first  been  without  a  stamp,  a  stamp  had  since  been  affixed  to  it. 
I  see  no  reason  why  he  should  have  come  to  any  such  conclusion. 

Rule  discharged. 
COCKBUKN  AND  Another  v.   ALEXANDER  (8).  i848. 

(6  0.  B.  791—818 ;  a  C.  18  L.  J.  C.  P.  74 ;  13  Jur.  13.)  ^Iflf' 

A  ship  was  chartered  to  proceed  to  Port  Phillip,  and  there  load  from  the         [  ^^O 
freighter's  factors  "  a  full  and  complete  cargo  of  wool,  tallow,  bark,  or 
other  legal  merchandise,"  the  quantity  of  bark  not  to  exceed  100  tons,  and 
the  quantity  of  tallow  and  hides  not  to  exceed  80  tons,  and  was  to  proceed 

(1)  Beferring   to    2     PhiU.     Evid.  stamped  instrument  may  be  given,  &c. 
9th  ed.  p.  683.  (6)  22  B.  B.  493  (3  B.  &  Aid.  588). 

(2)  8  B.  B.  59d  (7  East,  45).  (7)  21  B.  B.  363  (2  B.  &  Aid.  478). 

(3)  18  B.  B.  744  (1  Stark.  N.  P.  C.  (8)  Cited,  DeveriH  v.  Buruell  (1873) 
35).  L.  B.  8  C.  P.  475,  480,  42  L.  J.  0.  P. 

(4)  4  Ad.  A  El.  94.  214, 28  L.  T.  874  ;  Mcllquham  v.  Taylor 
(&)  Q.d.    What  I  rely  on,  is,  that      [1895]  1  Ch.  53,  58,  63  L.  J.  Ch.  758, 

thenxleis,— notthatthecopyof  anun-      71  L.  T.  484  (afld.  64  L.  J.  Oh.  296). 
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CocKBUBN  therewiUi  to  London,  and  deliver  the  same,  *'  on  being  pa?d  freight  as 

r.  follows:  for  wool,  1^.  per  lb.  pressed,  and  1^<2.  and  one-eighth  of  a  penny 

Albzamdbr.  p^j.  \\y^  unpressed,  gross  weight ;  tallow,  3/.  per  ton;  bark,  4/.  per  ton ;  and 

hides,  21.  per  ton,  the  latter  not  to  exceed  20  tons,  without  consent  of  the 
captain,  &c. ;  one  third  of  the  freight  to  be  paid  in  cash,  on  unloading  and 
right  delivery  of  the  cargo,  and  the  remainder  in  cash,  or  by  approved  bills, 
at  two  months  following : " 

Held,  that  the  freighter  was  entitled  to  load  the  ship  with  an  assorted 
cargo  of  any  "  legal  merchandise ;  "  but  that  the  owners  were  entitled  to  be 
paid  freight  upon  the  supposition  that  the  loading  consisted  of  the  stipu- 
lated quantities  of  the  enumerated  goods,  viz.  1(M)  tons  of  bark,  60  tons  of 
tallow,  and  20  tons  of  hides,  and  the  residue  of  wool,  pressed  or  unpressed. 

Held  also,  that  parol  evidence  was  not  admissible  to  show,  that,  by  the 
custom  of  the  place  of  loading,  the  cost  of  pressing  wool  was  to  be  borne  by 
the  shipowner. 

This  was  an  action  of  assumpsit  on  a  memorandum  of  charter. 

The  declaration  stated  that,  theretofore,  to  wit,  on  the  8th  of 
August,  1844,  by  a  certain  charter-party  of  a&eightment  in  writing 
then  made  by  and  between  the  plaintiffs  (by  the  plaintiff  James 
Gockburn,  as  the  managing  owner  of  the  ship  ParkJUld,  of  496  tons 
burthen,  or  thereabouts,  whereof  the  plaintiff,  J.  T.  Whiteside,  was 
master,  then  lying  in  the  St.  Katherine's  Dock,  for  and  on  behalf 
of  the  plaintiffs)  and  the  defendant,  in  manner  following,  that  is  to 
say,  that  the  said  ship,  being  tight,  staunch,  and  strong,  and  every 
way  fitted  for  the  voyage,  should,  with  all  convenient  speed,  having 
liberty  to  take  out  cargo  for  the  ship's  benefit  for  the  Cape  and 
Port  Phillip,  sail  and  proceed  to  Hobson's  Bay,  Port  Phillip,  or  as 
near  thereunto  as  she  might  safely  get,  and  there  load  from  the 
factors  of  the  said  defendant  a  full  and  complete  cargo  of  wool, 
tallow,  .bark,  or  other  legal  merchandise  (the  quantity  of  bark  not 
[  *792  1  *^  exceed  fifty  tons  (i),  for  broken  stowage,  without  the  consent  of 
the  master,  and  the  quantity  of  tallow  and  hides  not  to  exceed 
eighty  tons),  not  exceeding  what  she  could  reasonably  stow  and 
carry  over  and  above  her  tackle,  apparel,  provisions,  and  furniture ; 
and,  being  so  loaded,  should  proceed  therewith  to  London,  to  any 
dock  the  defendant  might  appoint,  or  as  near  thereunto  as  she 
might  safely  get,  and  deliver  the  same,  on  being  paid  freight  as 
follows,  for  wool,  lid,  per  lb.  pressed,  and  l^d.  and  one-eighth  of 
a  penny  per  lb.  unpressed,  gross  weight;  tallow,  91.  per  ton  of 
20  cwt. ;  bark,  42.  per  ton  of  20  cwt. ;  and  hides,  21.  per  ton  of 
20  cwt.,  all  gross,  the  latter  not  to  exceed  twenty  tons,  wiihoai 
consent  of  the  captain,  in  full  of  all  port-charges  and  pilotage  as 
customary  (the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and 

(1)  Afterwards  by  agreement  increased  to  one  hundred  tons. 
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every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigations  Cookbdux 
of  whatever  nature  and  kind  soever,  during  the  said  voyage,  alkxakdbb. 
always  excepted) ;  one-third  of  the  freight  to  be  paid  in  cash  on 
unloading  and  right  delivery  of  the  cargo,  and  the  remainder  in 
cash,  or  by  approved  bills,  at  two  months  following :  and  it  was 
thereby  then  further  agreed  by  and  between  the  said  parties,  that 
ninety  working  days  at  Port  Phillip  should  be  allowed  the  defen- 
dant (if  the  ship  should  not  be  sooner  despatched)  for  loading,  and 
two  days  on  demurrage  over  and  above  the  said  laying  days,  at  lOL 
per  day ;  and  that  the  penalty  for  non-performance  of  the  said 
agreement  should  be  3,000{. ;  that  the  ship  should  be  reported  at 
the  Custom-house,  London,  by  certain  brokers  therein  mentioned, 
to  wit,  &c. ;  that  the  ship  should  be  addressed  to  the  defendant's 
agents  at  Port  Phillip,  therein  described  as,  to  wit,  Messrs.  W.  H. 
Barnes  &  Co.;  that  the  cargo  should  be  brought  alongside  the 
vessel  at  the  defendant's  risk  and  expense,  and  *stowed  and  dis-  [  *7'*^  J 
charged  according  to  the  custom  of  the  port;  that  the  captain 
should  sign  bills  of  lading  at  any  rate  of  freight,  without  prejudice 
to  the  charter-party ;  that,  in  the  event  of  the  defendant's  agents 
not  having  sufficient  wool,  they  should  be  at  liberty  to  load  one 
hundred  tons  of  bark  in  lieu  of  fifty  tons,  upon  paying  an  additional 
lOf .  per  ton  for  the  whole :  and  it  was  then  thereby  further  agreed, 
that  the  vessel  should  not  sail  from  London  later  than  the  SOtli  of 
September  then  next  following,  to  wit,  the  80th  of  September,  1844 ; 
that  the  defendant  should  not  be  at  liberty  to  ship  merchandise  in 
the  cabins,  without  permission  from  the  captain  ;  and  that  the  said 
ship  should  not  be  detained  at  the  Cape  longer  than  ten  days,  wind 
and  weather  permitting.  The  declaration  then  proceeded  to  allege 
mutual  promises  ;  and  averred,  that  the  said  ship,  within  a  reason- 
able time  after  the  making  of  the  said  charter-party,  and  not  later 
than  the  said  80th  of  September,  1844,  to  wit,  on  the  1st  of  Sep- 
tember, 1844,  being  then  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  said  voyage  in  the  said  charter-party  mentioned, 
according  to  the  true  intent  and  meaning  thereof,  with  all  convenient 
speed,  sailed  and  proceeded  to,  and  arrived  at,  Hobson's  Bay,  Port 
Phillip  aforesaid,  and  was  not  detained  at  the  Cape  of  Good  Hope 
longer  than  ten  days ;  that  the  plaintiffs  were  then  and  there,  to 
wit,  at  Hobson's  Bay,  Port  Phillip  aforesaid,  ready  and  willing, 
and  offered,  to  load  and  receive  and  take  on  board  the  said  ship 
there,  to  wit,  at  Hobson's  Bay,  Port  Phillip  aforesaid,  a  cargo  of 
wool,  tallow,  bark,  and  other  legal  merchandise,  of  the  several 
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CooKBURN  kinds  and  in  the  proportions  in  and  by  the  said  charter-party 
Albxamdbb.  mentioned  and  intended,  according  to  the  tenor  and  effect,  and 
trae  intent  and  meaning  thereof,  and  of  the  said  promise  and 
undertaking  of  the  said  plaintiffs  in  that  behalf,  not  exceeding 
what  the  said  ship  could  reasonably  stow  and  carry  over  and  above 
[  *794  ]  her  tackle,  apparel,  provisions,  and  furniture ;  *that,  because  the 
agents  and  factors  of  the  defendant  had  not  sufficient  wool  within 
the  true  intent  and  meaning  of  the  said  charter-party,  the  plaintifis 
were  then  and  there  ready  and  willing,  and  offered,  to  load,  receive, 
and  take  on  board  the  said  ship,  one  hundred  tons  of  bark  in  lieu 
of  fifty  tons  of  bark,  according  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  charter-party,  and  of  their  promise  in 
that  behalf;  that  the  plaintiffs  were  then  ready  and  willing  to 
allow,  and  then  allowed,  ninety  working  days,  at  Port  Phillip 
aforesaid,  for  loading,  and  were  then  ready  and  willing  to  allow 
ten  days  on  demurrage,  over  and  above  the  said  laying  days,  upon 
the  terms  and  according  to  the  true  intent  and  meaning  of  the  said 
charter-party ;  that  the  captain  of  the  said  ship,  to  wit,  the  said 
J.  T.  Whiteside,  was  then  ready  and  willing,  and  then  offered,  to 
sign  bills  of  lading  at  any  rate  of  freight,  of  all  which  said  premises 
the  defendant  and  his  said  agents  and  factors,  to  wit,  Messrs. 
W.  H.  Barnes  &  Co.,  then  had  notice;  that,  although  the  plaintiffs 
had  always  performed  all  things  in  the  said  charter-party  mentioned 
on  their  part  to  be  performed,  yet  the  defendant,  not  regarding  his 
said  promise,  did  not  nor  would,  nor  would  his  said  agents  and 
factors,  to  wit,  Messrs.  W.  H.  Barnes  &  Co.,  or  any  other  person 
or  persons  on  his  behalf,  load  the  said  vessel  with  a  cargo  of  wool, 
tallow,  bark,  or  other  legal  merchandise,  at  Hobson's  Bay,  Port 
Phillip,  according  to  the  tenor  and  effect,  true  intent  and  meaning 
of  the  said  charter-party,  and  the  said  promise  and  undertaking  of 
the  said  defendant  in  that  behalf,  but  wholly  failed  and  made 
default  therein. 

The  second  count  stated  that  the  defendant  was  indebted  to  the 
plaintiffs  in  6,000/.  for  freight  payable  by  the  defendant  to  the 
plaintiffs  in  respect  of  the  conveyance  by  them  for  the  defendant, 
at  his  request,  of  divers  goods  and  chattels  in  and  on  board  of 
[  ♦795  ]  certain  ships  and  vessels  from  divers  places  to  divers  other  'places, 
and  the  loading  and  unloading  and  delivery  thereof  for  the  defendant, 
at  his  request. 

The  declaration  also  contained  counts  for  money  paid,  and  for 
money  found  due  upon  an  account  stated. 
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Plea,  that  the  plaintiffs  ought  not  further  to  maintain  their  action,    Cogkbubn 
because  the  defendant  brings  into  Court  the  sum  of  one  shilling  alkzavdeb. 
ready  to  be  paid  to  the  plaintiffs,  and  the  plantiffs  have  not  sustained 
damages  to  a  greater  amount  than  the  said  sum  of  one  shilling,  in 
resi:ect  of  the  causes  of  action  in  the  declaration  mentioned. 

Beplication,  that  the  plaintiffs  have  sustained  greater  damages 
than  the  said  sum  of  one  shilling,  in  respect  of  the  causes  of  action 
in  the  declaration  mentioned.     Issue  thereon. 

The  cause  was  tried  before  Wilde,  Gh.  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1847.  The  plaintiffs  were  the 
owners  of  a  vessel  called  the  Parkfield,  of  which  one  of  them,  viz. 
Whiteside,  was  also  master.  The  plaintiffs  by  this  action  sought 
to  recover  a  sum  of  1,7402.  which  they  claimed  to  be  due  to  them 
onder  the  memorandum  of  charter  declared  upon. 

A  sum  of  8,0002.  had  been  paid  on  account,  which  was  admitted 
by  the  particulars. 

It  appeared  that  the  Parkfield  arrived  at  Port  Phillip  on  the  9th 
of  February,  1846.  Messrs.  Barnes  &  Co.,  the  agents  for  the 
charterer  at  that  place,  being  unable  to  procure  the  stipulated 
quantity  of  wool,  on  the  12th  of  March  addressed  and  sent  the 
following  letter  to  the  master : 

'^  Mblbournb,  March  12,  1845. 

"  Dbar  Sir, — ^We  find,  owing  to  the  lateness  of  the  season,  that 
it  will  be  entirely  out  of  our  power  to  complete  the  lading  of  your 
vessel  according  to  the  terms  of  the  charter ;  and,  in  consequence  of 
such  inability,  *we  have  now  to  apply  to  you  to  know  if  you  will  [  *796  ] 
allow  us  to  put  on  board  your  ship  bark,  tallow,  wool,  or  other 
merchandise,  in  such  quantities  as  we  may  be  able  to  procure ;  or, 
in  the  event  of  this  not  meeting  your  views,  if  you  will  consent,  on 
receiving  an  adequate  compensation,  to  proceed  to  Sydney,  and 
take  in  there  a  portion  of  your  cargo.  In  your  reply,  you  will 
please  consider  we  are  fully  aware  that  any  offer  you  may  mafe^ 
most  be  without  prejudice  to  your  charter. 

**  We  are,  &c. 
(Signed)  '*  W.  H.  Barnes  &  Co." 

•*  To  Captain  WmTBSiDE,  of  the  barque  Parkfield.'' 

To  this  letter,  the  captain  returned  the  following  answer : 

*'  Melbourne,  March  12,  1845. 
•*  6ENTI4B1IEN, — ^I  received  your  letter  stating  your  inability  to 
(urnish  D[ie  with  a  cargo  according  to  the  terms  of  the  charter  party, 
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CocKBURK  and  requesting  to  know  whether  I  will  allow  you  to  put  on  board 
albxandsb.  ^^6  Parkfteld  wool,  tallow,  bark  and  other  merchandise,  in  each 
quantities  as  you  may  be  able  to  procure  the  same.  In  reply,  I 
beg  to  say  that  the  interest  of  the  owners  will  not  permit  me  to  do 
any  act  which  may  prejudice  the  charter-party,  as  you  justly  admit 
I  cannot  do.  I  cannot  depart  from  the  terms  of  the  charter-party, 
unless  it  be  on  the  distinct  understanding  that  my  meeting  yoor 
wishes  does  not  in  any  manner  or  shape  prejudice  the  claim  the 
owners  of  the  Parkfteld  will  have  on  the  charterer,  James  Alexander, 
Esq.,  of  London,  for  the  full  amount  that  the  ship  would  earn,  if 
loaded  according  to  the  charter-party.  Upon  this  understanding, 
you  may  load  the  ship  in  such  safe  way  as  you  can,  within  the 
time  allowed  by  the  charter. 

**  We  are,  &c. 

(Signed)        "  J.  T.  Whiteside." 
"  Messrs.  W.  H.  Barnes  &  Co." 

[  7»7  ]  On  the  following  day,  Messrs.  Barnes  &  Co.  addressed  a  letter  to 

Captain  Whiteside,  assenting  to  the  terms  of  his  letter  of  the  12tti : 
and,  on  the  2nd  of  April,  they  again  addressed  him,  as  follows  : 

**  Melbourne,  April  2,  1845. 

"  Dear  Sir, — We  now  propose  that  the  ship  Parkfteld  shall  be 
got  ready  to  proceed  to  Sydney,  and  there  fill  up  with  such  other 
merchandise  as  you  can  conveniently  and  safely  stow,  and  as  our 
representatives  may  be  there  able  to  procure.  Whilst  the  Parkfteld 
is  being  prepared,  we  shall  ship  such  merchandise  as  we  may  be 
able  to  procure  here.  This  deviation  from  your  charter-party  is, 
of  course,  to  be  without  prejudice  to  your  position  in  any  respect, 
and  is  for  the  benefit  of  the  charterer  alone.  We  will  pay  all  port- 
charges,  and  such  other  expenses  as  you  are  put  to  in  calling  at  and 
filling  up  at  Sydney,  and  extra  insurance  effected  in  consequence 
of  such  deviation  ;  and  we  agree  to  pay  you  400/.,  as  compensation 
for  wear  and  tear  of  vessel  to  Sydney,  &c. 

**  We  are,  &c. 
(Signed)         "  W.  H.  Barnes  &  Co." 

"  To  Capt.  Whiteside,  of  the  barque  Parkjield" 

The  proposition  contained  in  this  letter  was  assented  to  by  the 
master,  and  the  Parkjield  accordingly  proceeded  to  Sydney  for  the 
purpose  of  completing  her  loading.  She  arrived  in  London  on  the 
Slst  of  October,  1845,  having  on  board  a  full  cargo,  consisting  of 
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500  bales  (61  tons)  of  wool,  741  casks  of  tallow  (weighing  260  tons),     cockbubn 
144  tons  of  bark,  86  tons  of  wood,   18  tons  of  hides,  and  about  alkxander. 
30  tons  of  other  goods  not  enumerated  in  the  charter-party,  viz. 
gam,  hoofs  and  horns,  bones,  trenails,  and  skins. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  they  were 
entitled  to  receive  freight  to  the  same  amount  as  if  the  vessel  had 
brought  home  a  full  cargo  of  wool,  *with  the  exception  of  the  [  *798  ] 
stipulated  quantities  of  the  enumerated  articles,  viz.  1(X)  tons  of 
bark  and  80  tons  of  tallow  and  hides.  And  it  was  proved,  that, 
if  the  vessel  had  been  so  loaded,  she  would  have  brought  home 
2,604  bales  (or  about  818  tons)  of  pressed  wool,  besides  the 
stipulated  quantities  of  bark,  tallow,  and  hides. 

The  defendant,  on  the  other  hand,  insisted,  that,  under  the  words 
"other  legal  merchandise,*'  he  was  entitled  to  ship  such  an  assorted 
cargo  of  any  legal  merchandise  as  was  consistent  with  the  proper 
loading  of  the  ship ;  and  that,  no  specific  rate  of  freight  being 
prescribed  by  the  charter  for  non-enumerated  goods,  he  was  to 
pay  for  them  the  current  rate  of  freight  from  the  port  of  loading 
to  London. 

It  was  conceded,  that,  if  the  plaintiffs'  construction  of  the 
charter-party  was  correct,  they  were  entitled  to  1,740/.  beyond  the 
sum  already  paid,  subject  to  the  following  question :  By  the  terms 
of  the  charter-party,  the  charterer  was  to  pay  freight  l^d.  per  lb. 
for  compressed  wool,  and  l^ef.  and  one-eighth  of  a  penny  per  lb. 
for  wool  uncompressed.  On  the  part  of  the  defendant,  it  was 
contended  that  the  compressing  (the  cost  of  which  would  amount 
to  about  iOOL)  was  to  be  done  at  the  expense  of  the  ship-owners ; 
and  evidence  was  offered  for  the  purpose  of  showing  that  this  was 
the  usual  course.  That  evidence,  however,  was  objected  to,  on  the 
ground,  that,  there  being  no  ambiguity  on  the  face  of  the  charter- 
party  in  this  respect,  parol  evidence  was  not  necessary  or  admissible 
to  explain  it :  and  accordingly  it  was  rejected. 

The  Lord  Chibf  Justice  directed  the  jury  to  find  for  the 
plaintiffs,  for  1,740/.,  the  sum  claimed,  reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit ;  or  to  reduce  the  damages 
h  the  amount  of  the  cost  of  pressing  the  wool,  if  the  Court  should 
^  of  opinion  that  the  evidence  of  usage  was  improperly  rejected. 

It  was  agreed,  that,  if  the  Court  should   think  the  plaintiffs'       [  7»9  ] 
construction  of  the  charter-party  erroneous,  the  amount  of  damages 
should  be  referred. 

A  verdict  having  been  entered  accordingly. 
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CocKBURN  ChanneUy  Perjt..  in  Trinity  Term,  1847,  pursuant  to  the  leave 

alkxandbb.    reserved,   obtained   a  rule   nisi    to    enter   a    nonsuit.    He  cited 

Moorsom  v.  Page{\),  Thomas  v.  Clarke  (2),  Irving  v.  Clegg  {2),hiid 

Capper  v.  Forster  (4). 

Byles,  Serjt.,  and  James  Wilde  (with  whom  was  S.  Martin), 
now  showed  cause : 

The  question  turns  upon  the  construction  of  the  charter-party, 
which,  as  is  shown  by  the  correspondence  above  set  out,  is  not 
prejudiced  by  any  thing  that  was  done  either  at  Port  Phillip  or  at 
Sydney.  The  charter-party  provides  that  the  ship  should  proceed 
with  all  convenient  speed  to  Port  Phillip  (the  owners  being  at  liberty 
to  take  out,  for  their  own  benefit,  a  cargo  for  the  Cape  and  Port 
Phillip),  and  there  load  from  the  freighter's  factors  "  a  full  and 
complete  cargo  of  wool,  tallow,  bark,  or  other  legal  merchandise/' 
the  quantity  of  bark  not  to  exceed  50  (afterwards  increased  to  100) 
tons,  and  the  quantity  of  tallow  and  hides  not  to  exceed  80  tons, 
and  should  proceed  therewith  to  London,  and  deliver  the  same  '*  on 
being  paid  freight  as  follows :  for  wool  l|d.  per  lb.  pressed,  and 
IJd.  and  one-eighth  of  a  penny  per  lb.  unpressed,  gross  weight  ; 
tallow,  3Z.  per  ton,  of  20  cwt. ;  bark,  il.  per  ton,  of  20  cwt. ;  and 
hides,  2L  per  ton,  of  20  cwt.,  all  gross,  the  latter  not  to  exceed 
20  tons,  without  consent  of  the  captain,  &c. ;  one  third  of  the 
freight  to  be  paid  in  cash  on  unloading  and  right  delivery  of  the 
[  *800  ]  cargo,  and  *the  remainder  in  cash,  or  by  approved  bills,  at  two 
months  following.'*  The  cargo  that  was  in  fact  brought  home, 
without  prejudice  to  the  charter-party,  consisted  of  260  tons  of 
tallow,  144  tons  of  bark,  35  tons  of  wood,  18  tons  of  hides,  80  tons 
of  gum,  horns  and  hoofs,  bones,  trenails,  and  skins,  and  onlv 
60  tons  of  wool.  On  the  part  of  the  defendant,  the  contention  was, 
that  he  had  shipped,  as  the  charter-party  authorised  him  to  do,  a 
full  cargo  of  ''legal  merchandise,"  that  he  was  entitled  to  have  it 
delivered  on  payment  of  the  stipulated  freight  for  wool  and  the 
other  enumerated  articles,  and  that,  for  the  unenumerated  goods, 
he  was  to  pay  freight  according  to  the  current  rate  for  such  goods 
from  the  port  of  loading  to  London.  The  plaintiffs,  on  the  other 
hand,  insist  that  they  are  entitled  to  be  paid  freight  upon  the 
assumption  that  the  cargo  consisted  qf  the  specified  quantities  of 

(1)  15  R.  R  731  (4  Camp.  103).  4  Moo.  &  Sc.  572). 

(2)  20  R.  R.  714  (2  Stiirk.  N.  P.  C.  (4)  43  R.  R.  867  (3  ^ing.  N.C.1«S: 
450).                                                               5i  Scott,  129). 

(a)  41  R  R.  561  (1  Biii^,  N.  C.   5.3.; 
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iallow,  bark,  and  hides,  the  residue  of  the  ship  being  filled  up  with    Cockburn 

wool.    The  view  taken  by  the  plaintiffs  is  expressly  sanctioned  by  alrxa'ndkr. 

the  cases  of  Thomas  v.  Clarke  (i)  and  Capper  v.  Forster  (2).     *     * 

The  measure  of  the  damages  for  the  breach  of  the  contract,  is,  the       [  802  ] 

freight  that  is  specified  to  be  paid  for  the  enumerated  articles.     It 

is  evident  that  the  parties  intended  to  fix  the  rate  of  freight :  and 

this  they  have  done  carefully,  even  where  the  article  is  to  be  of 

small  amount.    It  will  probably  be  contended,  on  the  other  side, 

that    this    construction     renders     the     words    "  or    other    legal 

merchandise"  idle. 

(Maulb,  J. :  It  may  be  that  they  are  so  with  reference  to  the 
assessment  of  damages  for  a  breach  of  the  charter-party. 

V.  Williams,  J. :  Hides  are  not  mentioned  in  the  enumeration 
of  what  the  cargo  is  to  consist  of:  they  could,  therefore,  only  be 
shipped  as  "  other  legal  merchandise.") 

If  the  words  ''  or  other  legal  merchandise  "  be  read,  as  probably 
they  ought  to  be,  with  reference  to  "  bark,"  which  is  the  last 
antecedent,  they  would  only  authorise  the  shipment  of  such  goods 
as  would  fall  within  the  description  of  broken  stowage. 

(Maulb,  J. :  Is  not  the  real  meaning  of  the  charter-party  this, 
that  the  freighter  is  to  load  the  ship  with  a  full  cargo  of  ''legal 
merchandise,"  the  articles  enumerated  being  given  merely  as 
examples  of  what  is  meant  by  legal  merchandise?) 

It  is  submitted  that  it  is.     *     *     The  clause  enabling  the  charterer, 

in  the  event  of  his  agents  not  having  sufficient  wool,  to  load 

*100  tons  of  bark  instead  of  50  tons,  upon  paying  an  additional       [  *903  ] 

10«.  per  ton  for  the  whole,  shows   that  a  wool  cargo  only  was 

contemplated,  an  excess  of  bark  being  selected  in  case  of  a  deficiency 

of  wool,  in  order  that  the  amount  of  dead  weight  should  in  no  event 

exceed  the  quantity  already  stipulated  for. 

As  to  the  pressing  of  the  wool,  there  is  no  pretence  for  imposing 
the  cost  of  that  upon  the  owners.  They  contract  to  receive  wool 
pressed  or  unpressed,  at  the  option  of  the  charterer;  and,  no 
doubt,  the  difference  of  freight  is  so  calculated  as  to  make  it  worth 
his  while  to  incur  the  expense  of  pressing. 

(I)  20  E.  B.  714  (2  SUrk.  N.  P.  C.  (2)  43  B.  K  867  (3  Bing.  N.  C.  938 ; 
4oO}.  5  Scott,  129). 
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CocKBOBN  Channell,  Serjt.,  Bramwell,  and  Sir  E.  Wilmot,  in  support  of 

ALKXAMDKB.  the  Tule  I 

The  argament  on  the  part  of  the  plaintiffs  in  sabstanoe  amounts 
to  this,  that  they  are  entitled  to  be  paid  freight  upon  the  assumption 
that  the  entire  cargo,  beyond  the  stipulated  quantities  of  enumerated 
goods,  consisted  of  wool ;  or,  in  other  words,  that,  whatever  the 
general  cargo  might  consist  of,  they  were  at  all  events  entitled  to 
receive  a  wool  freight.  The  defendant,  on  the  other  hand,  insists, 
that,  under  the  words  ''or  other  legal  merchandize,**  he  was 
entitled  to  ship  any  goods  other  than  those  enumerated,  to  an 
extent  consistent  with  the  proper  trim  of  the  vessel ;  and  that  the 
freight  payable  for  such  goods,  none  being  expressly  stipulated  for 
by  the  charter-party,  was  to  be  at  the  current  rate  of  the  port  of 
loading. 

(Maule,  J. :  The  difficulty  of  that  construction  is,  that  the  carj;o 
is  to  be  delivered  in  London,  on  the  owners  being  paid  freight  as 
follows,  specifying  certain  rates  of  freight  for  wool,  tallow,  hides 
and  bark  only.) 

The  rate  of  freight  for  those  articles  is  stipulated  and  ascertained ; 
that  of  "  other  lawful  merchandise  "  unenumerated,  is  not.  This 
construction  is  justified  by  the  case  of  Moorsom  v.  Page  (i).   *  *  * 

[  805  ]  With  respect  to  the  pressing  of  the  wool,  evidence  was  tendered 

to  show  that  it  was  customary  for  the  ship-owner,  for  whose  con- 
venience that  operation  was  performed,  to  bear  the  expense  of  it ; 
but  the  LoBD  Chief  Justice  declined  to  receive  it.     That  such 

[  •soe  ]  evidence  *wa8  admissible,  is  clear  from  the  cases  of  Rtihert^on  v. 
French  (2)  and  Robertson  v.  Jackson  (3). 

Wilde,  Ch.  J. : 

Upon  the  best  consideration  that  I  am  able  to  bring  to  this  case, 
it  seems  to  me  that  the  rule  ought  to  be  discharged.  The  charter- 
party  in  question  was  designed  to  attain  two  objects,  to  secure  a 
full  and  complete  cargo  for  the  vessel,  and  to  ascertain  what  that 
cargo  should  yield  to  the  ship-owners  in  the  shape  of  frei<;ht.  In 
the  case  of  a  ship  going  out  in  ballast,  where  the  bringing  back  a 
home  cargo  from  a  distant  port  only  is  stipulated  for,  it  is  certainly 

(1)  15  R.  R.  731  (4  Camp.  103).  (3)  69  R.  R.  490  (2  C.  B.  412). 

(2)  7  R.  R.  535  (4  East,  130). 
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most  nnusaal  for  the  charter-party  not  to  prescribe  for  freight  to  Cookbukk 
be  paid  in  such  a  manner  as  would  enable  the  owner  to  calculate  alsxandbb. 
the  probable  amount  of  profit  that  will  accrue  to  him  for  the 
Tovage.  And,  when  we  find  that  considerable  care  and  pains  have 
been  bestowed,  in  framing  this  charter-party,  to  ascertain  and 
prescribe  certain  rates  of  freight  for  particular  articles  of  which 
the  cargo  is  to  consist,  one  would  not  expect  that  the  parties  would 
altogether  omit  to  mention  the  rate  of  freight  of  that  which  it  was 
contemplated  should  form  the  principal  part  of  the  loading.  And, 
farther,  when  we  find  that  the  charter-party  prescribes  the  rate  of 
freight  to  be  paid  for  certain  enumerated  articles,  and  that  it  con- 
templates the  shipping  of  other  goods,  but  makes  no  provision  for 
the  rate  of  freight  which  is  to  be  paid  for  them,  one  would  natu- 
rally conclude  that  the  specified  freight  for  the  articles  enumerated, 
was  to  be  the  rule  and  guide  for  ascertaining  the  rate  to  be  paid  in 
respect  of  those  goods  as  to  the  payment  for  which  the  charter- 
party  was  so  silent.  Now,  by  the  terms  of  this  charter,  the  ship 
is  to  proceed  to  Port  Phillip  without  any  outward  cargo :  there  is 
then  a  stipulation  as  to  freight,  *and  also  a  stipulation  that  the  [  *S07  ] 
captain  might  sign  bills  of  lading  at  any  rate  of  freight,  without 
prejudice  to  the  charter-j)arty,  referring  to  the  charter  for  the  rate 
of  freight  payable  in  respect  of  goods  the  bills  of  lading  for  which 
would  indicate  a  different  rate.  The  charter-party,  then,  provides 
that  the  ship  shall  proceed  to  Port  Phillip,  and  there  load,  from 
the  factors  of  the  defendant,  a  full  and  complete  cargo  of  wool, 
tallow,  barky  or  other  legal  merchandise,  restricting  the  quantity 
of  bark  to  fifty  tons,  and  the  quantity  of  tallow  and  hides  to  eighty 
tons :  and  the  home  cargo  is  to  be  delivered  in  London,  on  pay- 
ment of  certain  stipulated  rates  of  freight  for  wool,  tallow,  bark, 
and  hides.  If  the  whole  cargo  is  to  be  delivered  on  payment  of 
certain  rates  of  freight  stipulated  and  prescribed  by  the  charter- 
party,  is  there  not  great  difficulty  in  supposing  that  any  freight  is 
to  be  paid  according  to  any  other  estimate  than  that  which  is 
found  in  the  instrument  itself?  It  is  said,  that,  there  being  no 
prescribed  rate  of  freight  for  unenumerated  articles,  they  must  be 
paid  for  at  a  reasonable  rate.  What  is  a  reasonable  rate  ?  If  the 
ship,  having  gone  out  with  cargo  to  Port  Phillip,  or,  calling  there 
on  her  voyage  home  from  India,  or  elsewhere,  were  what  is  called 
ft  seeking  ship,  the  current  rate  of  freight  at  that  place  would  be  a 
reasonable  rate  for  the  shipowners  to  receive.  But,  would  the 
same  rate  be  reasonable  in  the  case  of  a  ship  going  out  from 
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CocKBUKN  England  under  a  contract  like  this?  What  is  the  test  of  reason- 
alkxander.  ablenesB  ?  It  seems  to  me  to  be  mach  too  uncertain  to  have  any 
application  to  the  present  case.  Certain  articles  here  are  specified, 
for  which  freight  is  to  be  paid  at  certain  stipulated  rates.  No 
reference  is  made  to  any  precise  amount  of  freight  to  be  paid  for 
**  other  legal  merchandise."  Whether  those  words  are  to  be  con- 
strued as  authorising  the  shipment  of  goods  ejusd^m  generis  with 

[  *808  ]  those  enumerated,  or  as  extending  *to  any  description  of  legal 
merchandise,  it  is  not  material  to  inquire  :  the  charter-party  clearly 
contemplates  the  shipment  of  unenumerated  articles.  The  parties 
have  agreed  that  the  ship  shall  go  out  to  Port  Phillip,  and  there 
receive  a  full  cargo  of  certain  goods,  whether  of  the  goods  enume- 
rated, or  goods  of  the  like  description,  or  goods  at  large.  The 
vessel  is  not  fully  loaded.  What  are  the  damages  payable  for  this 
breach  of  contract  ?  How  would  the  parties  have  settled,  if  the 
ship  had  brought  home  a  full  and  complete  cargo  ?  They  provide 
for  none  other  than  stipulated  rates  of  freight ;  leaving  the  charter- 
party  altogether  silent  on  the  subject  of  freight  of  goods  not 
enumerated,  if  it  is  supposed 'that  the  ship  is  to  bring  home  goods 
on  freight  not  assimilated  to  the  rates  of  freight  mentioned  in  the 
contract.  Looking  at  the  whole,  the  true  construction  of  the 
charter-party  appears  to  me  to  be,  not  to  leave  the  charterer  at 
liberty  to  bring  home  goods  on  freight  at  an  unascertained  and 
unprescribed  rate ;  but  that,  though  he  might  be  entitled  to  ship 
any  description  of  legal  merchandise,  the  rate  of  freight  on  pay- 
ment of  which  he  is  entitled  to  have  the  goods  delivered  to  him  io 
London,  is  distinctly  prescribed  and  ascertained  by  the  charter- 
party.  The  plaintiffs  (the  owners)  contend  that  they  are  entitled 
to  calculate  the  freight,  according  to  the  rates  mentioned  in  the 
charter-party,  in  the  way  least  favourable  to  themselves,  and  most 
favourable  to  the  charterer.  "  Put  on  board,"  they  say,  "  the 
stipulated  quantities  of  tallow,  bark,  and  hides,  and  then  calculate 
the  freight  as  if  the  remaining  tonnage  of  the  ship  was  entirely 
occupied  by  wool."  It  appears  to  me  that  the  plaintiffs  are  at  least 
entitled  to  that,  as  well  upon  the  true  and  obvious  construction  of 
the  charter-party  itself,  as  upon  the  authority  of  decided  cases,  by 
which  the  question  ought,  in  my  opinion,  to  be  now  considered 

[  *809  ]  as  settled.  In  Thomas  v.  Clarke,  Lord  *Tbnterdbn,  thirty  years 
ago,  laid  down  a  rule  upon  this  subject  that  has  repeatedly  been 
recognised  since.  That  was  an  action  on  a  charter-party,  whereby 
the  owner  of  a  ship  chartered  her  to  the  defendants  for  a  voyage  to 
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Bio  Janeiro  and  back  to  Liverpool.  By  the  charter-party,  the  cockburn 
defendants  contracted  to  fornish  a  fall  cargo  for  the  return  voyage  alkxandrk. 
at  Rio  Jan^o.  A  great  many  articles  were  specified  in  the  charter- 
party,  such  as -coffee,  cotton,  sugars,  &c.,  of  which  the  cargo  might 
consist;  and  the  defendants  contracted  to  pay  for  the  freight  of 
each  of  these  articles  separately  by  weight ;  as,  for  coffee,  121.  Gs. 
per  cwt.,  &c.  The  defendants  failed  to  supply  any  cargo  at  Bio 
Janeiro,  and  the  ship  returned  empty.  One  question  in  the  cause, 
was,  how  the  damages  were  to  be  estimated.  It  was  submitted,  on 
the  part  of  the  defendants,  that  they  were  not  liable  for  more  than 
the  amount  of  the  freight,  supposing  the  vessel  to  have  been  laden 
with  one  of  the  articles  specified,  which  would  have  yielded  the 
lowest  amount  of  freight.  Evidence  was  given  of  the  amount  of 
freight,  calculated  on  the  supposition  that  one  third  of  the  cargo 
consisted  of  coffee,  another  third  of  cotton,  and  another  third  of 
sugar.  Supposing  the  whole  cargo  to  have  consisted  of  coffee,  or 
of  cotton,  the  amount  would  have  been  higher  than  the  average 
taken ;  but,  if  it  had  consisted  of  sugar  only,  the  amount  would 
have  been  less  than  this  average.  Evidence  was  also  given  of 
what  the  vessel  had  actually  earned  on  former  and  similar  voyages, 
which  exceeded  the  demand  made  by  the  plaintiff  for  dead  freight, 
according  to  the  estimate  taken  in  that  instance.  Abbott,  Ch.  J., 
intimated  that  the  proper  course  would  be,  to  estimate  the  freight 
by  means  of  an  average,  so  as  to  take  neither  the  greatest  possible 
freight,  nor  the  least.  Nothing  is  more  important  than  that  these 
roles  of  commercial  law  should  be  certain  and  well  defined ;  and, 
where  a  rule  *has  been  so  long  laid  down,  and  so  repeatedly  acted  [  '^lo  ] 
apon  by  those  who  are  interested  in  the  subject,  nothing  can  be  more 
mischievous  than  again  to  throw  it  at  large,  and  thus  introduce 
uncertainty  and  confusion.  The  plaintiffs  here  do  not  seek  to  go 
80  br  as  was  done  in  Thomas  v.  Clarke,  The  case  of  Thomas  v. 
Clarke  is  cited  as  an  authority  in  Lord  Tenterden's  valuable  work 
on  shipping  (i),  a  book  that  is  no  less  in  the  hands  of  commercial 
men  than  of  lawyers.  Then  comes  the  case  of  Capper  v.  Forster  (2), 
where  Thomas  v.  Clarke  is  again  recognised  as  an  authority.     In 

(1)  8th  ed.  p.  256.  difficulty  will,   perhaps,  be  found  to 

(2)  Between  Capper  ▼.  Forster  and  lie,  in  supporting  Capper  v.  Forster^ 
the  principal  case,  the  difference  where  there  was  a  power  to  ship 
appears  to  be  inconsiderable :  and  by  unenumerated  goods,  by  ThrnnoB  v. 
that  case,  until  otherwise  decided  in  a  Clarke,  where  no  such  power  is  stated 
court  of  error,  a  court  of  co-ordinate  in  the  report. 

jurisdiction    would    be    bound.    The 
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CocKBUHN  that  case,  it  was  agreed  by  memorandum  of  charter  between  the 
alezandbb.  plaintiffs,  as  owners  of  the  ship  Flora^  and  the  defendant,  that  the 
ship  should  proceed  with  a  cargo  to  Bio  Nufiez,  and,  having  dis- 
charged  the  same,  should  reload  a  full  and  complete  cargo  of  lawful 
merchandise,  which  the  defendant  bound  himself  to  ship,  and 
should  therewith  proceed  to  London,  and  deliver  the  same,  on 
being  paid  freight  as  follows,  in  full  for  the  above  voyage,  viz.  for 
gum,  bees'  wax,  ivory,  and  palm-oil,  4/.  per  ton  at  20  cwt.  net  at 
the  King's  beam ;  hides  at  71.  per  ton  of  20  cwt.  net  at  the  Eing*s 
beam  ;  paddy  or  rice,  SZ.  per  ton,  net  weight ;  bullion,  1  per  cent. ; 
all  or  either,  at  the  option  of  the  charterer,  &c. ;  should  the  qoan- 
tity  of  paddy  exceed  80  tons,  20s.  per  ton  extra  freight  was  to 
be  paid  on  the  surplus ;  and  the  quantity  of  hides  was  not  to 
exceed  50  tons.  Should  paddy  or  rice  be  shipped,  the  charterer 
was  to  find  dunnage;  and,  should  the  vessel  not  be  full  at  Bio 
Nunez,  the  charterer  was  to  have  the  liberty  of  filling  her  up  at 
[  *8ii  ]  St.  Mary's.  *The  breach  was,  that  the  defendant  did  not  load  at 
Bio  NufLez,  or  fill  up  at  St.  Mary's,  a  full  and  complete  cargo  of 
lawful  merchandise,  but  that,  on  the  contrary,  after  loading  a 
small  portion  of  such  merchandise  at  Bio  Nufiez,  he  proceeded  to 
St.  Mary's,  and  there  wrongfully  filled  up  the  ship  with  timber  and 
wood.  To  this  the  defendant,  admitting  that  he  had  not  loaded  a 
full  cargo  of  lawful  merchandise  at  Bio  Nufiez,  pleaded  that  he 
had  filled  up  the  ship  at  St.  Mary's  with  such  lawful  merchandise. 
It  appeared  at  the  trial,  that  the  master,  having  loaded  at  Bio 
Nunez  one  seventh  of  a  full  cargo,  including  one  liox  of  gold-dust, 
and  153  quarters  of  paddy,  proceeded  to  St.  Mary's,  there  took  on 
board  205  qrs.  of  paddy,  and  600  hides,  and  filled  up  the  rest 
of  the  ship  with  eighty-four  loads  of  teak-wood,  at  the  freight  of 
4{.  a  load,  under  a  protest  from  the  captain,  that  it  was  not  to 
affect  the  claim  of  the  owners.  The  defendant  paid  into  Court 
5982.  lOs.  6d.  The  plaintiffs  contended  that  they  were  entitled 
to  the  freight  which  would  have  been  earned  if  there  had  been  a 
full  cargo  of  the  articles  enumerated  in  the  charter-party.  The 
defendant  contended  that  he  had  a  right  to  put  on  board  a  cargo 
consisting  of  any  one  of  the  enumerated  articles.  His  witnesses 
proved  that  a  cargo  of  palm-oil  would  not  have  produced  588/.,  and 
that  it  was  usual  in  this  trade  to  insert  in  the  charter  the  articles 
here  specified,  and  to  add  ''  and  other  goods  in  proportion."  The 
jury  found  that  a  full  cargo  of  the  various  articles  enumerated,  would 
have  produced  668/.  freight,  a  cargo  of  palm-oil  only  452/. ;  that 
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the  defendant  did  not  fill  up  at  St.  Mary's  a  full  and  complete  cargo    CooKDuaN 

of  lawful  merchandise  according  to  the  true  intent  of  the  charter ;  alkxakder. 

and  that  there  remained  due  to  the  plaintiffs  a  sum  of  74Z.  1^.  &d., 

for  which  they  gave  their  verdict.    A  motion  having  been  made 

for  a  new  trial,  or  for  a  reduction  of  damages,  the  Court  was  *of      [  *8i2  ] 

opinion  that  the  jury  were  right  in  finding  that  the  loading  the 

lumber  at  St.  Mary's,  although  it  was  the  staple  commodity  of  the 

place,  was  not  a  filling  up  with  lawful  merchandise  according  to 

the  intention  of  the  parties,  and  that  the  damages  were  properly 

estimated  on  the  same  principle  as  if  the  ship  had  come  home 

empty,  the  freight  being  calculated  upon  average  quantities  of  all  the 

articles  enumerated.     Tindal,  Gh.  J.,  in  delivering  the  judgment 

of  the  Court,  there  says :    "  The  opinion  expressed  by  the  very 

learned  and  accurate  writer  of  the  law  of  ships  and  shipping, 

referred  to  in  the  course  of  the  argument,  and  the  case  of  Thomas 

V.  Clarke,  the  decision  of  which  was  not  appealed  from  by  any 

motion  to  the  Court,  appear  to  us  to  lay  down  and  establish  a  rule 

which  is  at  once  just  and  reasonable,  and  may  fairly  be  inferred 

to  meet  the  intention  of  the  contracting  parties."     That  case 

occurred  eleven  years  ago.     Upon  these  two  cases,  therefore,  of 

Thomas  v.  Clarke  and  Capper  v.  Forster,  I  rest  the  opinion  which 

I  have  formed  upon  the  present  occasion.    I  think  the  parties  did 

not  intend,  in  ascertaining  the  rate  of  freight  for  any  part  of  the 

cargo,  to  enter  into  any  inquiry  dehors  the  charter-party,  but  in 

that  respect  to  be  guided  entirely  by  it.     The  capacity  of  the  ship 

being  ascertained,  the  damages  are  to  be  calculated,  in  case  of  a 

breach,  as  if  the  charterer  had  performed  the  contract  in  the  way 

most  favourable  to  himself,  and  least  favourable  to  the  ship-owners. 

I  think  the  principle  contended  for  on  the  part  of  the  plaintiffs  is 

the  correct  one,  and  that  the  verdict  ought  not  to  be  disturbed. 

With  regard  to  the  cost  of  pressing  the  wool,  the  point  comes 
before  us  upon  a  question  as  to  the  construction  of  the  contract. 
If  it  is  to  be  paid  by  the  owners,  the  charterer  is  entitled  to  a 
deduction  from  the  amount  of  damages  for  which  the  verdict  is 
taken.  The  charter-party  is  totally  silent  upon  the  subject.  There 
^is  nothing  therein  to  enable  us  to  come  to  a  conclusion  as  to  which  [  *8i3  ] 
of  the  parties  ought  to  pay  it.  It  evidently  never  entered  into 
their  contemplation  at  all.  There  being  nothing,  therefore,  on  the 
tace  of  the  contract  to  raise  any  doubt  or  ambiguity  that  requires 
to  be  removed  or  explained,  it  is  not  a  case  in  which  parol  evidence 
was  admissible. 

E.B. — VOL.  LXXVII.  32 
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CocKBUBN         On  neither  point,  therefore,  do  I  see  any  reasonable  ground  for 
albxakdeb,   quarrelling  with  the  verdict. 

Maule,  J. : 

I  also  think  this  rale  should  be  discharged.    The  construction  of 
this  charter-party  certainly  presents    some   difficulty;   because, 
although  it  permits  the  charterer  to  put  on  board  other  articles 
than  those  which  are  enumerated,  it  does  not  precisely  ascertain  and 
regulate  the  amount  of  tonnage  to  be  paid  for  them.    It  mentions 
the  rates  of  freight  to  be  paid  for  wool,  tallow,  hides,  and  bark ;  but 
it  does  not,  in  terms,  specify  the  rate  payable  for  unenumerated 
articles,  probably  because  it  would  have  been  difficult  to  mention 
every  description  of  articles  of  commerce  that  might  have  been  put 
on  board  under  this  charter-party.     The  question,  therefore,  is, 
whether,  by  reasonable  intendment  from  the  words  used,  we  can 
see  what  the  parties  meant  should  be  paid  for  freight  of  "  other 
legal  merchandise."     I  think  we  can.     The  charterer  engages  to 
load  a  full  and  complete  cargo  of  wool,  tallow,  bark,  or  any  other 
legal  merchandise  he  may  choose,  with  a  proviso  that  the  quantity 
of  bark  shall  not  exceed  fifty  tons,  to  be  increased  to  one  hundred 
tons  under  circumstances  that  it  is  unnecessary  to  advert  to, — and 
tallow  and  hides  not  to  exceed  eighty  tons.     The  homeward  cargu 
is  to  be  delivered  in  London  only  on  payment  of  freight  as  follows, 
specifying  the  rates  of  freight  for  wool,  tallow,  bark,  and  hides.    It 
appears  to  me,  that,  inasmuch  as  the  cargo  is  to  be  delivered  oo 
[  •814]       *payment  of  freight  "  as  follows,"  the  charterer  is  only  entitled  to 
have  them  on  payment  of  freight  at  the  rates  specified.     No  freight 
being  specified  in  respect  of  certain  articles,  would  the  charterer  be 
entitled  to  have  them  delivered  to  him  without  payment  of  any 
freight?    That  clearly  could  not  have  been  the  meaning  of  the 
parties.     I  think  that  clause  excludes  any  other  mode  of  estimating 
freight  than  that  which  is  furnished  by  the  charter-party  itself.    It 
is  to  be  borne  in  mind  that  we  are  here  dealing  with  a  mercantile 
instrument,  in  the  interpretation  of  which  we  must  look  at  the  sub- 
stance of  the  matter,  and  are  not  restrained  to  such  nicety  of  con- 
struction as  is  the  case  with  regard  to  conveyances,  pleadings,  and 
the  like.     I  think  the  proper  meaning  of  the  clause  is,  that  the 
cargo  shall  be  delivered  on  payment  of  freight  of   a  kind  and 
amount  that  the  freight  of  a  full  cargo  of  wool  would  come  to ;  with 
the  exception  of  so  much  space  as  the  stipulated  articles  would 
occupy.     That  being  so,  the  question,  upon  a  breach  of  the  contract 
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is,  what  is  the  condition  in  which  the  plaintiffs  would  be  if  the  oogkburn 
defendant  had  performed  the  contract.  Generally  speaking,  where  ALKXAFfDEB. 
there  are  several  ways  in  which  the  contract  might  be  performed, 
that  mode  is  adopted  which  is  the  least  profitable  to  the  plaintiff, 
and  the  least  burthensome  to  the  defendant.  In  the  present  case, 
I  think  we  may  well  decide  the  question  according  to  that  which  the 
plaintiffs  are  contented  to  receive.  It  may  be,  that,  in  cases  of  this 
sort,  different  amounts  might,  under  different  states  of  circumstances, 
be  the  proper  measure  of  damages  for  the  breach  of  contract* 
Sappose  there  were  goods  which  the  charterer  might  have  put  on 
loard  if  he  had  chosen  to  do  so,  and  did  not,  it  may  be  that  he  had 
the  option  of  shipping  any  one  of  the  enumerated  articles :  there 
may  have  been  goods  at  the  port  of  loading  which  he  might  have 
shipped,  but  none  *of  the  enumerated  goods ;  there  may  have  been  [  *8ifi  ] 
goods  the  loading  of  which  would  have  been  the  most  profitable  to 
the  owner,  and  the  most  onerous  to  the  charterer ;  or  the  converse 
might  have  been  the  case.  Again,  suppose  there  were  no  goods  at 
all  at  the  |:lace  ready  for  shipment,  that  would  present  a  totally 
different  state  of  things  ;,  there,  the  non-shipment  of  a  cargo  would 
result  from  the  charterer's  inability  to  ship  a  cargo.  If  you  could 
show  that  there  were  goods  which  the  charterer  might  have  obtained, 
then  the  proper  measure  of  damages  would  be  the  non- shipment  of 
that  cargo.  But,  if  there  were  none,  it  may  be,  that,  in  ascertaining 
the  damages,  an  average  is  to  be  taken  of  all  possible  kinds  of  goods. 
It  is  in  that  way,  I  think,  that  Lord  Tenterdbn  arrived  at  the 
opinion  he  expressed  in  Thomas  v.  Clarke,  viz.  that,  where  there  is  no 
eargo  at  all  to  be  had,  the  average  is  to  be  taken  of  all  possible  kinds 
of  cargo ;  that  is,  that  you  are  to  assume,  contrary  to  the  fact,  that 
there  are  goods  of  each  of  the  kinds  enumerated,  because  the 
obtaining  of  goods  of  any  one  kind,  where  none  are  in  truth 
obtained,  cannot  a  prion  be  considered  as  more  probable  than  the 
obtaining  of  any  of  the  others,  and,  taking  an  average,  and  assuming 
that  to  be  the  way  in  which  the  contract,  if  performed  at  all,  would 
probably  have  been  performed,  you  are  to  make  that  the  basis  of  the 
ealcaiation  of  freight.  That  certainly  is  not  a  very  usual  mode  of 
dealing  with  a  contract.  I  do  not,  however,  think  it  necessary  to 
discass  that  further,  because,  adopting  the  construction  which,  for 
the  reasons  I  have  mentioned,  I  think  we  are  bound  to  put  upon  this 
contract,  viz.  that  the  payment  of  freight  which  is  to  entitle 
the  charterer  to  a  delivery  of  the  goods,  is  in  effect  stipulated 
on  the  face  of  the  charter-party,  the  damages  here  claimed  are 

82-2 
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CooKBURN    estimated  according  to  a  scale  which  is  the  least  onerous  to  ihe 

xKx/iDKR.    defendant. 
[  316  ]  As  to  the  cost  of  compressmg  the  wool,  I  do  not  think  there  is  any 

sach  ambiguity  in  the  charter-party  in  this  respect,  as  to  let  in  parol 
evidence  upon  the  subject.  Pressed  and  unpressed  wools  are,  upon 
this  charter-party,  to  be  considered  as  two  different  kinds  of  goods, 
which  are  to  be  carried  at  two  distinct  rates  of  freight.  If  the  charterer 
thinks  fit  to  ship  pressed  wool,  he  is  to  pay  a  freight  of  l}d.  per  lb. ; 
if  unpressed,  one-eighth  of  a  penny  per  lb.  more :  or  ^ths  of  a 
penny  in  the  one  case,  and  ^ths  in  the  other.  In  all  probability 
those  rates  were  fixed  upon  because  the  parties  knew  from  experience 
that  both  would  result  in  about  the  same  amount  of  freight.  Be 
that  as  it  may,  I  conceive  the  pressing  of  the  wool  is  solely  the  afiFair 
of  the  person  ofiering  it  for  shipment.  The  charterer  has  a  right 
to  have  his  wool  carried,  pressed  or  unpressed,  as  he  pleases.  There 
is  no  more  reason  for  charging  the  cost  of  pressing,  to  the  owners, 
than  there  would  have  been  to  charge  them  with  the  expense  of 
washing  the  wool.  I. cannot  perceive  the  smallest  ground  for  doubt 
upon  the  subject.  I  therefore  see  no  reason  for  making  any  alteration 
in  the  verdict,  or  for  leaving  the  matter  open  to  further  discussion ; 
but,  upon  both  grounds,  I  think  the  rule  should  be  discharged. 

V.  Williams,  J. : 

I  am  of  the  same  opinion,  though  I  must  confess  that,  but  for 
the  decision  of  this  Court  in  Capper  v.  Forster,  I  should  have  felt 
some  difficulty  in  arriving  at  that  conclusion.  It  would,  as  I 
conceive,  be  impossible  to  make  this  rule  absolute,  as  to  the  first 
point,  without  directly  overruling  that  case.  My  difficulty  is  this : 
It  is  not  controverted,  that  the  true  measure  of  damages  the 
plaintiffs  are  entitled  to  claim  under  this  charter-party,  is,  the  least 
amount  of  freight  which  the  vessel  would  have  earned  if  the 
charterer  had  loaded  at  Port  Phillip  an  unobjectionable  cargo.  And 
[  *8i7  ]  *this  leads  to  two  inquiries,  first,  what  is  an  unobjectionable  cargo, 
secondly,  what  is  the  least  amount  of  freight  payable  on  such  a 
cargo,  by  the  terms  of  this  charter-party.  The  charter-party 
provides  that  the  charterer  shall  load  "  a  full  and  complete  cargo 
of  wool,  tallow,  bark,  or  other  legal  merchandise."  I  find  nothing, 
on  the  face  of  the  instrument,  to  constrain  the  Court  to  narrow  the 
meaning  that  naturally  and  properly  belongs  to  these  words,  *'  other 
legal  merchandise,"  by  construing  them  to  mean  goods  epudm 
generis  with  those  enumerated.     For  instance,  when  the  parties 


TOL.LXXVII.]        1848.     C.  p.    6  C.  B.  817—818.  601 

come  to  limit  the  quantities  of  each  of  the  enumerated  articles  that  Cockbubk 
are  to  be  shipped,  they  mention  "hides."  Now,  it  is  diflficult  to  alkxakdkb. 
say  that  "hides  "  are  (jitsdem  generis  with  "  wool,  tallow,  or  bark," 
either  per  se,  or  with  reference  to  the  amount  of  freight  that  is  to 
be  paid  for  them.  It  seems  to  me,  therefore,  upon  the  true  con- 
straction  of  this  charter-party,  that  the  defendant  would  have 
incurred  no  breach  of  it,  if  he  had  sent  home  the  ship  with  a  full 
cargo  of  cotton,  or  of  any  other  legal  merchandise.  The  next 
question  is,  what  is  the  least  amount  of  freight  payable.  It  is  for 
the  plaintiffs  to  make  out  what  is  the  amount  of  freight  they  are 
entitled  to.  Considering  that  certain  rates  of  freight  are  prescribed 
for  certain  enumerated  articles,  and  none  for  "other  legal  mer- 
chandise" not  specified,  I  should,  but  for  the  case  of  Capper  v. 
Forster,  have  felt  great  difficulty  in  saying,  that,  having  fixed  the 
rate  of  freight  to  be  paid  for  certain  enumerated  articles,  and  having 
made  no  specific  provision  for  the  freight  of  enumerated  goods,  the 
plaintiffs*  only  mode  of  obtaining  compensation  in  respect  of  them 
would  be  by  resorting  to  a  quantum  meruit.  The  case  of  Capper  v. 
Forster,  however,  certainly  shows,  that,  so  far  at  least  as  regards 
the  mode  of  calculating  freight,  "  other  legal  merchandise  "  must 
be  construed  to  mean  goods  ejvsdem  generis  with  those  *before  [  *818  ] 
enumerated,  and  the  freight  of  which  was  ascertained  and  deter- 
mined ;  that  is,  that  they  are  to  have  the  incident  of  producing  the 
same  amount  of  freight  as  the  enumerated  goods.  That  case, 
therefore,  warrants  the  conclusion  that  the  plaintiffs  on  the  present 
occasion  are  entitled  to  what  they  claim,  viz.  damages,  estimated  at 
the  lowest  amount  of  freight  which  they  would  have  been  entitled 
to  for  a  full  cargo  of  enumerated  articles  taken  in  the  proportions 
provided  by  the  charter-party.  I  quite  agree  with  the  Lord  Chief 
JusncB,  that  it  would  be  inconvenient  now  to  unsettle  the  law  as 
established  by  Thomas  v.  Clarke  and  Capper  v.  Forster. 

As  to  the  cost  of  pressing  the  wool,  what  I  understand  the 
charter-party  to  mean,  is  this,  that,  if  the  charterer  chooses  to  send 
on  board  wool  in  a  more  portable  shape,  viz.  pressed,  he  is  to  pay 
freight  for  it  at  the  rate  of  li^d.  per  lb. ;  but  that,  if  he  sends  it  in  a 
less  portable  shape,  viz.  without  having  been  submitted  to  pressure, 
be  shall  pay  ^th  of  a  penny  more,  in  consequence  of  the  increased 
Bpace  it  would  occupy  in  the  ship.  There  is,  I  think,  some  little 
Acuity  upon  this  point  also,  inasmuch  as  we  do  not  know  what 
would  have  been  the  exact  amount  of  freight  which  the  ship  would 
have  earned,  if  she  had  brought  home  the  stipulated  quantities  of 
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CocKBDBN     bark,  tallow,  and  hides,  and  all  the  rest  of  the  cargo  had  consisted 

Alkxandbk.   of  an  pressed  wool.     That  point,  however,  does  not  appear  to  have 

been  mooted  at  the  trial.     The  only  question  seems  to  have  been, 

whether  parol  evidence  was  admissible  to  show  who  was  to  bear  the 

cost  of  pressing  the  wool.     Evidence  of  that  sort  clearly  was  not 

admissible  here.     Upon  the  whole,  therefore,  I  see  no  objection  to 

the  plaintiffs  keeping  their  verdict. 

Rule  discharged. 

m 

1844(1).  CALMADY   V.   ROWE  and  MASHFORD. 

^^-  (6  C.  B.  861-895.) 

L  ®**0  Acts  of  ownership  exercised  by  the  lord  of  a  manor,  upon  the  sea-shore 

adjoining,  between  high  and  low- water  mark,  such  as,  the  ezclusiYe  taking 
of  sand,  stones,  and  sea-weed,  may  be  called  in  aid  to  show  that  the  shore 
is  parcel  of  the  manor,  where  an  antient  grant  under  which  the  manor 
appears  to  have  been  held,  and  which  professes  to  grant  the  manor,  with 
**  wreck  of  the  sea,"  "  several  fishery,'*  and  other  rights  of  an  eztenftTe 
description, — does  not  expressly  purport  to  convey  *•  littus  man's.*^ 

Trespass.  The  first  count  of  the  declaration  stated  that  the 
defendants,  theretofore,  to  wit,  on  the  10th  of  January,  1844,  and 
on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  the  suit,  broke  and  entered  a  certain  close  of  the 
plaintiff,  situate  and  being  in  the  parish  of  Wembury,  in  the  county 
of  Devon,  and  lying  between  low-water  mark  there  and  the  cliff, 
[  *862  ]  s^nd  being  in  front  of,  and  opposite  to,  *and  near  to  a  certain  field 
or  close  called  Androns,  otherwise  Andertons,  and  that  the  first- 
mentioned  close  of  the  plaintiff  abuts  seawards  towards  the  south, 
upon  the  sea,  landwards  and  towards  the  north,  upon  the  high 
grounds  or  cliffs  bounding  the  said  close  or  field  called  Androns, 
otherwise  Andertons,  and  runs  from  the  east  in  a  westerly  direction 
in  front  of,  and  opposite  to,  the  said  cliff,  and  to  the  said  close  or 
field  called  Androns,  otherwise  Andertons,  for  a  long  space  or 
distance,  to  wit,  two  hundred  perches ;  that  the  defendants  then, 
with  feet  in  walking,  trod  and  trampled  upon  the  said  first- 
mentioned  close  of  the  plaintiff,  and  with  shovels,  spades,  prongs, 
forks,  and  other  instruments,  turned  up,  subverted,  and  took  up 
divers,  to  wit,  fifty  cart-loads  of  sea-weed  of  the  plaintiff  there 
being,  fifty  cart-loads  of  ore- weed  of  the  plaintiff  there  being,  fif^ 
cart-loads  of  other  weed  of  the  plaintiff  there  being,  to  wit,  of  the 
value  of  lOL,  and  the  said  sea-weed,  ore-weed,  and  other  weed  so 
turned  up  and  subverted,  the  defendants  then  seized,  took,  and 
(1)  Query  whether  this  should  not  be  1848.— J.  G.  P. 
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carried  away,  and  converted  to  their  own  use ;  and  that  the  defen-  Calmady 
dants  then  also  cut,  tore,  ripped,  and  severed  divers  other  large  rqwb. 
qnaDtities  of  sea-weed,  ore-weed,  and  other  weed,  then  and  there 
growing  and  being,  and  attached  to  the  soil  and  rocks  oi  the  said 
first-mentioned  close,  to  wit,  fifty  cart-loads  of  sea-weed,  fifty  cart- 
loads of  ore-weed,  and  fifty  cart-loads  of  other  weed,  to  wit,  of  the 
valae  of  102.,  and  the  defendants  then  took,  seized,  and  carried 
away  the  said  last-mentioned  quantities  of  sea- weed,  ore-weed,  and 
other  weed,  and  converted  the  same  to  their  own  use ;  and  that  the 
defendants  then  also  hauled,  moored,  and  fixed  divers  boats  and 
other  vessels  in  and  upon  the  said  first-mentioned  close,  and  kept 
and  continued  the  same  there  for  a  long  space  of  time,  to  wit,  six 
hours,  in  and  upon  the  said  first-mentioned  close,  and  incumbered 
the  same  therewith,  and  hindered  and  prevented  *the  plaintiff  from  [  *8t)3  ] 
having  the  use,  benefit,  and  enjoyment  thereof  in  so  large  and 
ample  a  manner  as  he  might  and  otherwise  would  have  done. 

The  second  count  stated  that  the  defendants,  on  the  day  and 
year  aforesaid,  with  force  and  arms  &c.,  seized,  took,  and  carried 
away  divers,  to  wit,  fifty  cart-loads  of  sea-weed,  fifty  cart-loads  of 
ore-weed,  and  fifty  cart-loads  of  other  weed,  of  the  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  102.,  and  converted  and  disposed  of  the 
same  to  their  own  use. 

The  defendants  pleaded,  first.  Not  guilty ;  secondly,  that  the  said 
close  in  which  &c.,  was  not,  at  the  said  times  when  &c.,  or  either 
of  them,  the  close  of  the  plaintiff,  nor  was  the  said  sea- weed,  ore- 
weed,  or  other  weed  in  the  declaration  mentioned,  or  any  part 
thereof,  ihe  plaintiff's,  in  manner  and  form  as  in  the  declaration 
above  in  that  behalf  respectively  alleged  ;  concluding  to  the  country ; 
thirdly,  as  to  the  first  count  of  the  declaration,  that,  before  and  at 
the  said  several  times  when  &c.,  the  said  close  in  the  first  count 
mentioned,  was  the  close,  soil,  and  freehold  of  her  Majesty  the 
now  Queen,  in  right  of  her  Grown  of  England ;  wherefore  the 
defendants,  as  the  servants,  and  by  the  licence,  authority,  com- 
mand, and  consent  of  her  said  Majesty  for  that  purpose  first  had 
and  obtained,  given,  and  granted,  at  the  several  times  when  &c.  in 
the  declaration  mentioned,  broke  and  entered  the  said  close  in  which 
&c,,  and  committed  therein  and  thereon  the  supposed  trespasses  in 
the  said  first  count  mentioned,  as  they  lawfully  might  for  the  cause 
m  this  plea  aforesaid.    Verification. 

The  plaintiff  joined  issue  on  the  first  two  pleas,  and  replied  to 
the  third,  that  the  defendants  committed  the  trespasses  in  the  first 
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Galmadt     count  mentioned,  not  as  the  servants,  or  by  the  licence,  aathority, 
EowB,        command,  or  consent  of  her  Majesty,  in  manner  and  form  as  the 
[  *864  ]       defendants  *had  in  their  said  last  plea  in  that  behalf  alleged ; 
concluding  to  the  country.     Issue  thereon. 

The  cause  was  tried  before  Patteson,  J.,  and  a  special  jury,  at 
the  Exeter  Summer  Assizes,  1844  (i). 

The  plaintiff  was  shown  to  be  possessed  of  the  manor  of  Langdon, 
in  the  parish  of  Wembury,  in  the  county  of  Devon,  which  had  been 
granted  by  the  Crown  to  Vincent  and  Bichard  Calmady,  remote 
ancestors  of  the  plaintiff,  by  letters-patent  of  the  6th  Elizabeth 
(1564),  from  whom  it  passed  by  descent,  devise,  or  settlement,  until 
it  ultimately,  in  1828,  became  vested  in  the  plaintiff,  in  fee,  under 
the  provisions  of  a  settlement  made  upon  the  marriage  of  his  mother, 
the  late  Mrs.  PoUexfen  Calmady,  with  Admiral  Charles  Holmes 
Everett,  who  subsequently  assumed  the  name  of  Calmady. 

The  trespass  complained  of  was  committed  upon  the  sea-shore 
between  high  and  low-water  mark,  abutting  upon  a  field  called  the 
Androns  or  Andertons,  forming  part  of  the  barton  (2)  or  farm  of 
Langdon,  in  the  occupation  of  one  Barons,  as  tenant,  from  year  to 
year,  of  the  plaintiff. 

The  plaintiff  put  in  an  assignment,  dated  the  third  of  July, 
4  &  5  Phil.  &  M.,  by  one  Spiller  to  one  Wynslande,  of  a  lease  of 
a  messuage,  with  the  appurtenances,  situate  and  being  within  the 
manor  of  Langdon,  together  with  an  island  called  the  Mewstone, — 
a  small  island  at  the  distance  of  about  half  a  mile  to  the  south- 
ward from  the  shore  adjoining  the  manor,  granted  on  the  28th  of 
November,  25  Hen.  VIII.,  by  Henry,  Marquis  of  Exeter,  to  John 
Weryn  and  Johan  his  wife,  and  John,  their  son,  and  Elizabeth  his 
wife,  for  the  term  of  fourscore  years  from  the  date  thereof,  and 
which  premises  were  at  the  time  of  the  assignment  held  by  Spiller, 
in  right  of  his  wife. 
[  866  ]  This  term,  it  appeared,  afterwards  came  to  Vincent  and  Bichard 

Calmady,  by  assignment  from  Wynslande. 

The  letters-patent  of  Queen  Elizabeth,  before  adverted  to,  and 
bearing  date  the  4th  of  July,  in  the  6th  year  of  her  reign  (1563), 
were  also  put  in. 

These  letters-patent  commenced  with  a  recital  that  **  the  Lord 
Philip  and  Lady  Mary,  late  King  and  Queen  of  England,  by  their 
letters-patent  made  under  their  Great  Seal  of  England,  bearing  date 

(1)  Query,  1848.— J.  G.  P.  Ducange.  in  rerho:  and  see  Bertona, 

(2)  Vide     Spelmau,     CoweU,     and      in  Ducange. 
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at  Richmonde,  the  17th  of  August,  in  the  4th  and  5th  years  of  their     Calmadt 
reign  (1557),  demised,  leased,  and  to  farm  let  to  one  John  Wyns-       bowb. 
lande,  gent.,  all  that  their  manor  of  Langdon,  with  all  its  rights, 
members,  and  appurtenances,  in  their  county  of  Devon,  formerly 
parcel  of  the  land,  property,  and  inheritance  of  Henry,  late  Marquess 
of  Exeter,  and  all  and  singular  messuages,  granges,  mills,  lands, 
tenements,  meadows,  pastures  and   common   of  pasture,  wastes, 
heaths,  moors,  marshes,  services,  fee-farms,   courts-leet,  view  of 
frankpledge,  chattels  waived,  estrays,  and  other  its  rights,  jurisdic- 
tions, profits,  commodities,  emoluments,  and  hereditaments  what- 
soever, with   their  appurtenances,    situate,   lying,   and  being  in 
Langdon  or  elsewhere  within  their  said  county  of  Devon,  to  the 
said  manor  of  Langdon  belonging  or  in  any  wise  appertaining,  or 
theretofore  usually  had,  known,  accepted,  used,  reputed,  or  occupied 
as  being  member,  part,  or  parcel  of  the  said  manor  (excepting, 
nevertheless,  always,  and  altogether  reserving  to  the  said  late  King 
and  Queen,  and  to  the  heirs  and  successors  of  the  said  Queen,  all 
and  all  manner  of  large   trees,   woods,  underwoods,  wardships, 
marriage-fines,  mines  and  quarries,  goods  and  chattels  of  thieves, 
felons,  and  fugitives,  felons  of  themselves,  persons  condemned,  out- 
lawed, or  put  in  exigent,  and  advowsons  of  churches  and  chapels 
whatsoever,  to  the  said  premises  belonging  *or  appertaining,  To       [  '866  ] 
have  and  to  hold  all  and  singular  the  premises,  with  their  and 
every  of  their  appurtenances   (except  as  before  excepted),  to  the 
aforesaid  John  Wynslande,  his  executors  and  assigns,   from  the 
feast  of  the  Annunciation  of  the  Blessed  Virgin  Mary  then  last 
past,  to  the  end  of  the  term,  for  the  term  of  thirty  years  then  next 
ensuing,  and  fully  to  be  completed ;  yielding  therefor  annually  to 
the  said  late  King  and  Queen,  and  the  heirs  and  successors  of  the 
said  Queen,  27/.  Is.  of  lawful  money  of  England,  on  the  feasts  of 
St.  Michael  the  Archangel,  and  the  Annunciation  of  the  Blessed 
Virgin  Mary,  or  within  one  month  next  after  either  of  those  feasts 
or  festivals,  at  the  receiver's  office  of  their  Exchequer  at  West- 
minster, to  be  paid  in  equal  portions  during  the  aforesaid  term." 
They  further  recited  a  grant  by  King  Henry  the  Eighth,  bearing 
date  the  16th  of  February,  in  the  35th  year  of  his  reign  (1543—4), 
to  one  John  Bidgeway,  of  **  all  and  all  manner  of  tithes,  as  well  of 
grain,  com,  wheat,  barley,  and  oats,  as  of  beans  and  peas,  and  all 
other  tithes  whatsoever,  with  the  appurtenances,  to  the  rectory  of 
Abbotts  Carswell,  in  the  county  of  Devon ;  in  any  manner  belonging 
or  appertaining,  which  said  rectory  lately  belonged  and  appertained 


50«  1848.     C.  P.    6  C.  B.  866—868.  [b.b. 

Calmady  to  the  dissolved  monastery  of  Chereborne,  in  the  county  of  Dorset ;  " 
Rows.  habendum  for  twenty-one  years  from  the  feast  of  St.  Michael  the 
Archangel  then  last  past,  at  the  yearly  rent  of  7/.:  And  also 
letters-patent  ander  the  Great  Seal  of  England,  bearing  date  at 
Westminster,  the  12th  day  of  March,  4  Eliz.  (1560),  whereby  her 
Majesty  demised,  leased,  and  to  farm  let  to  Thomas  Wylliams  '*  all 
that  our  rectory  of  Abbotts  Carswell,  with  all  its  rights  and  appurten- 
ances, in  our  county  of  Devon,  formerly  belonging  and  appertaining 
to  the  late  monastery  of  Chereborne,  in  the  county  of  Dorset,  being 
[  *8H7  ]  ^formerly  parcel  of  the  possessions  thereof ;  and  also  all  and 
singular  houses,  edifices,  barns,  stables,  dove-houses,  orchards, 
gardens,  lands,  glebe,  tithes  of  grass,  wheat,  grain,  and  hay,  and 
all  other  tithes  whatsoever,  whether  great  or  small ;  and  also 
oblations,  obventions,  benefits,  profits,  commodities,  advantages, 
emoluments,  and  hereditaments  whatsoever,  with  their  appur- 
tenances, to  the  said  rectory,  or  any  parcel  thereof,  belonging  or 
appertaining,  then,  or  then  late,  in  the  tenure  of  John  Ridgeway, 
or  his  assigns,  and  theretofore  usually  demised,  leased,  used, 
occupied,  or  taken  with  the  said  rectory,  for  the  rent  in  Iheee 
present  letters-patent  reserved  (excepting  always,  nevertheless,  and 
altogether  reserving  to  us,  our  heirs  and  successors,  all  large  trees, 
woods,  underwoods,  mines,  and  quarries  of  the  premises,  and  the 
advowson  of  the  parish  church  of  Abbotts  Garswell  aforesaid) ;  *' 
habendum  to  Wylliams,  his  executors  and  assigns,  for  twenty-one 
years  from  the  feast  of  St.  Michael  the  Archangel  then  last  past,  at 
the  yearly  rent  of  7/. :  And  also  letters-patent  of  the  16th  of  June, 
8  Eliz.  (1560),  whereby  her  Majesty  demised  to  one  Richard  Hol- 
ford,  a  certain  tenement,  with  its  appurtenances,  being  of  the 
annual  rent  of  26^.  8(i.,  in  the  occupation  of  one  Frende;  and  all 
that  land  called  the  Gburchlande,  being  of  the  annual  value  of 
18«.  M. ;  and  all  that  tenement,  with  its  appurtenances,  being  of 
the  annual  rent  of  8^.  4e2.,  then  late  in  the  occupation  of  Frende; 
and  all  that  house,  with  the  garden  adjacent,  called  the  Bowching- 
howse,  with  its  appurtenances,  being  of  the  annual  rent  of  10*/., 
and  then  late  in  the  occupation  of  Frende,  by  the  name  or  names 
of  **  all  our  rectory  or  church  of  Armyngton,*'  with  all  its  righte 
and  appurtenances,  in  our  county  of  Devon,  formerly  belonging  and 
appertaining  to  the  then  late  (dissolved)  monastery  of  Montague,  in 
the  county  of  Somerset,  and  then  late  being  part  of  the  poasessionn 
[  •8«8  ]  thereof;  and  also  all  *and  singular  messuages,  houses,  edifices, 
barns,  stables,  dove-houses,  pleasure-grounds,  orchards,  garden.^ 
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lands,  glebes,  tithes  of  grass,  wheat,  grain,  and  hay,  and  other  Calmady 
tithes,  as  well  great  as  small,  and  also  oblations,  obventione,  benefits,  bowb. 
profits,  commodities,  advantages,  emolaments  and  hereditaments 
whatsoever,  with  all  their  appurtenances,  to  the  said  rectory  of 
Armyngton  in  any  way  belonging  or  appertaining,  or  theretofore 
held,  known,  accepted,  used,  demised,  leased,  reputed,  or  existing 
as  member,  part,  or  parcel  of  the  said  rectory  (excepting,  neverthe- 
less, always,  and  altogether  reserving  to  us,  our  heirs  and  successors, 
all  and  all  manner  of  woods,  underwoods,  mines,  and  quarries,  of 
the  said  premises,  and  the  ad vowson  to  the  vicarage  of  the  parochial 
church  of  Axmyngton  aforesaid);  habendum^  to  Holford,  his 
eiecators  and  assigns,  for  twenty-one  years,  from  the  feast  of  the 
Annunciation  of  the  Blessed  Virgin  Mary  then  last  past,  "  and 
yielding  yearly  to  us,  our  heirs  and  successors,  for  the  said 
rectory,  lands,  tenements,  tithes,  and  other  premises  last  above 
expressed  and  specified,  being  parcel  of  the  same  rectory,  18Z.  of 
lawful  money  of  England,  at  <&c.,  during  the  term  aforesaid,  which 
said  several  tenements,  gardens,  lands  called  le  Ghurchlande,  and 
house  called  le  Bowchinghowse,  with  their  appurtenances,  late  or 
formerly  in  the  tenure  or  occupation  of  Frende,  are  situate,  lie,  and 
are,  in  Armyngton  aforesaid,  in  our  said  county  of  Devon,  and  are, 
or  late  were,  parcel  of  our  rectory  of  Armyngton  aforesaid,  and 
lately  belonged  and  appertained  to  the  said  late  monastery  of 
Montague : "  And  also  letters- patent  of  the  24th  of  April,  5  Eliz. 
(1562),  whereby  her  Majesty  demised  to  Vincent  Calmady,  int.  al.^ 
"all  that  our  close  of  land  or  pasture,  called  Gleve  Park,  with  the 
appurtenances,  containing  by  estimation  two  acres,  and  one  piece 
of  land  or  pasture  called  Little  Emlett,  with  its  appurtenances, 
containing  *by  estimation  two  acres,  whicli  said  closes  of  land  and  [  *^^^  ] 
pasture  were  given  and  granted  for  the  purpose  of  keeping  lights 
in  the  parish  church  of  Combyntenhedd,  in  our  county  of  Devon 
(excepting,  nevertheless,  always,  and  altogether  reserving  to  us, 
our  heirs  and  successors,  all  woods,  underwoods,  mines,  and 
quarries  of  the  said  premises) ; ''  habendum  to  the  said  Vincent 
Calmady,  his  executors  and  assigns,  for  twenty-one  years  from  the 
feast  of  St.  Michael  the  Archangel  then  last  past,  at  the  yearly 
rent  of  2«.  for  the  close  called  Gleve  Park,  and  of  4«.  for  the  close 
called  Little  Emlett :  And  also  letters-patent  of  King  Edward  the 
Sixth,  bearing  date  the  27th  of  July,  in  the  4th  year  of  his  reign 
(1550),  whereby  he  *'  demised,  leased,  and  to  farm  let  to  Don 
Michael  de  Nives  and  Joan  his  wife,  and  Henry  Galferon  de  Nives 
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Calmady  and  Edward  Charles  de  Nives  (sons  of  the  same  Don  Michael  de 
Rows.  Nives),  all  that  college  or  free  chapel  in  the  church  of  Bosham,  in 
the  county  of  Sussex,  and  all  those  prebendaries  of  Westbrooke, 
Chidham,  Walton,  and  Tuntington,  and  the  office  and  dignity 
commonly  called  the  sextentrye,  to  the  said  college  belonging  or 
appertaining,  with  all  its  appurtenances,  in  the  said  county  of 
Sussex,  and  all  our  houses,  edifices,  bams,  stables,  dove-houses, 
pleasure-grounds,  orchards,  gardens,  lands,  glebes,  meadows,  pas- 
tures, common  of  pasture,  moors,  marshes,  tithes,  oblations,  pensions, 
portions,  benefits,  profits,  commodities,  emoluments,  and  heredita- 
ments whatsoever,  as  well  spiritual  as  temporal,  and  all  other  our 
rights,  profits,  commodities,  and  emoluments  whatsoever,  situate, 
lying,  and  being,  and  growing,  coming,  and  arising,  in  Westbrooke, 
Bosham,  South woode,  Staplefolde,  Plasshefelde,  Estangueiring, 
Ghidham,  and  Walton,  and  in  whatsoever  other  place  in  the  said 
county  of  Sussex,  to  the  said  late  college,  prebendary  and  sextentrye, 
or  any  of  them,  in  any  way  belonging  or  appertaining,  or  theretofore 

[  ^870  ]  known,  accepted,  *used,  orbeen  occupiedas  member,  part,  or  parcel  of 
the  said  lands,  possessions,  and  revenues  of  the  said  late  coU^e  or 
prebendary  aforesaid,  and  the  sextentrye,  or  either  of  them  (excepting, 
nevertheless,  always,  and  altogether  reserving  unto  the  said  late  King, 
our  brother,  his  heirs  and  successors,  all  large  trees  and  woods  then  or 
thereafter  to  be  growing  and  standing  upon  the  premises) ; "  habtH- 
dum,  to  Don  Michael  de  Nives  and  Joan  his  wife,  and  to  the  said 
Henry  Galferon  de  Nives,  and  Edward  Charles  de  Nives,  and  their, 
or  any  of  their,  assigns,  "  from  the  feast  of  the  Annunciation  of  the 
Blessed  Virgin  then  last  past,  to  the  end  and  for  the  term  of  their 
lives,  and  the  life  of  the  longest  liver  of  them,*'  at  the  yearly  rent 
of  482.  lOs. :  *'The  reversion  and  reversions  of  all  and  singular  the 
premises  above  expressed  and  specified,  and  every  parcel  of  them, 
to  us,  our  heirs  and  successors,  by  full  right,  now  belonging  and 
appertaining :  Know  ye,  that  we,  in  consideration  of  the  sum  of 
2,6112.  178.  6(/.,  of  lawful  money  of  England,  at  &c.,  paid  to  oar 
use  by  our  beloved  subject  Vincent  Calmady,  of  Flympton  Mary,  in 
our  said  county  of  Devon,  in  hand  well  and  faithfully  paid,  &c.,  of 
our  special  grace,  certain  knowledge,  and  meer  motion  have  given 
and  granted,  and  by  these  presents,  for  us,  our  heirs  and  successors, 
do  give  and  grant  to  the  said  Vincent  Calmady,  and  to  Richard 
Calmady,  of  Lawrens  Cliston,  in  our  said  county  of  Devon,  the 
reversion  and  reversions  of  the  said  manor  of  Langdon,  and  all  the 
aforesaid    messuages,   mills,  arable    land,   tenements,    meadows. 
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pastures,  feedings,  and  all  and  singular  other  the  premises  before     Calmadt 
expressed  and   specified  in  the  said   letters-patent   bearing  date       bowb. 
the  17th  of  August,  4  &  5  Phil.  &  M.,  and  by  the  same  letters- 
patent,  among  other  things,  therein  mentioned  to  be  leased  to  John 
Wynslande,  and  every  parcel  of  them ;  and  all  that  our  aforesaid 
annual  rent  of  27i.  7«.  by  the  same  *letters-patent,  int.  al.,  men-       [  *S7i  ] 
tioned  to  be  reserved :  And  also  the  reversion  and  reversions  of  the 
aforesaid  rectory  of  Abbotts   Carswell,"  &c.,  &c.,  conveying  the 
reversions  in  all  the  premises  mentioned  in  the  recited  letters- 
patent  of  the  15th  of  February,  35  Hen.  VIII.,  the  12th  of  March, 
4  Eliz.,  the  16th  of  June,  8  Eliz.,  the  24th  of  April,  5  Eliz.,  and 
the  27th  of  July,  4  Edw.  VI.,  respectively,  and  the  rents  thereby 
respectively  reserved.     The  letters-patent  then  proceeded  : 

"  And  further,  we,  of  our  more  special  grace,  certain  knov?ledge, 
and  mere  motion,  have  given  and  granted,  and  by  these  presents, 
for  us,  our  heirs  and  successors,  do  give  and  grant  to  the  before- 
named    Vincent    Calmady    and   Bichard   Calmady,   all   that  our 
lordship  and  manor  of  Langdon,  with  all  its  rights,  members, 
liberties,  and  appurtenances,  in  our  said  county  of  Devon,  formerly 
parcel  of  the  lands,  possessions,  and  hereditaments  of  Edward,  late 
Earl  of  Devonshire,  and  now  or  late  in  the  tenure  or  occupation  of 
John  Wynslande,  or  his  assigns,  and  all  and  all  manner  of  mes- 
suages, mills,  houses,  edifices,  lands,  tenements,  meadows,  pastures, 
feedings,  woods,  underwoods,  rents,  reversions,  services,  and  other 
oar  hereditaments  whatsoever,  with  every  of  their  appurtenances, 
situate,  lying,  and  being  in  Langdon  and  Wembury,  in  our  said 
county  of  Devon,  called,  used,  placed,  or  known  by  the  name  of  the 
lordship  or  manor  of  Langdon,  in  our  said  county  of  Devon,  now 
or  late  in  the  tenure  or  occupation  of  the  aforesaid  John  Wynslande, 
or  his  assigns :  '*  And  also,  &c.  &c.  (describing  the  several  mes- 
suages, &c.,  mentioned  in  the  several  recited  letters-patent,  and 
various  other  premises).     "  Also  we  give,  and,  by  these  presents, 
for   the    consideration   aforesaid,    for  ourselves,   our    heirs   and 
successors,    grant    to  the    said    Vincent    Calmady    and    Bichard 
Calmady,   all   and   singular    messuages,   granges,   mills,   houses, 
edifices,  barns,  stables,  dove-houses,  pleasure-grounds,  *orchards,       [  •872  ] 
gardens,  tofts,  cottages,  curtilages,  lands,    tenements,  meadows, 
feedings,  pastures,  common  of  pasture,  farms,  commons,  wastes, 
rocks,  islands,  and  the  ground  and  soil  thereof,  ways  flooded  by 
the  sea,  paths,  furze,  heaths,  moors,  marshes  as  well  fresh  as  salt, 
mines   and   quarries,   woods,   underwoods,   waters,   watercourses. 
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Calmady     passages   for  water,  piscaries,  fishings,  pools,  stew-ponds,  rent&» 
RowK.        reversions,    and    services,    rents-charge,    rents-seek,    rents,    and 
services  (i),  as  well  of  free  as  customary  tenants,  and  tenants  for 
term  of  life  or  years,  and  by  copy  of  court  roll,  rents  of  cocks  and 
capons,  hens  and  eggs,  and   rents  and  services  reserved  on  any 
of  the  leases  and  grants  of  the  premises,  or  any  part  thereof,  and 
also  farms,  fee-farms,  and  annuities,  yearly  rents,  knights*  fees^ 
marriage-fines,  escheats,  reliefs,  heriots,  estrays,  shipwrecks,  wreck 
of  the  sea,  fines,  common  fines,  amerciaments,  goods  and  chattels 
waived,  goods  and  chattels  of  felons,  fugitives,  felons  of  themselves* 
outlaws,  and   persons  put  in  exigent,  or  persons  condemned  or 
convicted  in  any  other  manner  whatsoever ;  and  also  dispensations, 
appanages,  free  warrens,  natives  and  villeins,  with  their  sequels ; 
and  also  courts-leet,  law-days,  view  of  frankpledge,  and  all  that  to 
courts-leet,  law-days,  and  view  of  frankpledge  doth  belong  and 
appertain,  or  hereafter  may  or  ought  to  belong  and  appertain, 
[  *873  ]       and    perquisites    and    profits    of     courts    and    ^leets,    markets, 
tolls,  duties,  customs,  and  assise  and  assay  of  bread,  wine,  and 
beer ;  together  with  all  other  our  rights,  jurisdictions,  franchises, 
liberties,  privileges,  profits,  commodities,  emoluments,  and  heredita- 
ments whatsoever,  with  their  appurtenances,  of  whatsoever  sort, 
kind,  nature,  or  sort  they  may  be,  or  by  whatsoever  names  they 
may  be  known,  held,  or  acknowledged,  situate,  lying,  and  being, 
coming,  growing,  or  renewing  in  the  towns,  fields,  parishes,  or 
hamlets  of  Langdon,  Wembury,  Abbotts  Carswell,  &c.  &c.,  in  our 
said  counties  of  Devon,  &c.,  and   elsewhere  soever,  to  the  said 
lordships  or  manors,  rectories,  messuages,  tithes,  mills,  college, 
prebendaries,  sextentrye,  lands,  tenements,  and  other  the  premises 
now  by  these  presents  above  granted,  or  to  some  or  one  of  them,  in 
any  manner  belonging  or  appertaining,  or  as  being  had,  known, 
accepted,  used,  or  reputed  as  member,  part,  or  parcel  of  the  same 
lordships   or  manors,   rectories,   messuages,  tithes,   mills,  lands, 

(1)  The  words  in  the  original  were:  quecumq.  sale  circumfusa,  yias,  semi- 

**I)amu8     etiam,   et    per    presentee,  tas,  jampna,  brueras,  moras,  nuffiaoos 

pro  consideratione  predict,  pro  nob.  tarn  frescos  quam  salsoe,  miner,  et 

hered.  et  success,  notris,  ooncedimus  quarr.,    boscos,    sub-boeoos,     aquas, 

prefat.    Vincentio  Calmadye  et  Rich.  aqu»    cursus,    paseag.  aqu.,  piscar., 

Calmadye.    omnia    et    singula     alia  piscationes,  stagna,  viTazia,  redditos, 

meesuag.  grang.  molend.  domos,  edi-  reyersioues,  et  servitfija,  ledditas-on., 

ficia,  horrea,  stabula,  columbar.,  ortos,  redditus-siccos,  et  redditoa,*'  Ac  Ac. 

pomaria,  gardina,  tofta,  cotagia,  cur-  [Jampna    dici    videntar    looa    ub 

tilagia,    terras,    ten.,    prata,   pascua,  arbustis  obsita  quas  Armorici /a«  t«1 

pasturas,    communias,    vacua  funda,  Jami  nuncupant :  a  bosh  like  a  Uicffiiy 

vasta,    rupee,    insulas    teiT.     et    sol.  juniper :  Du  Cange,  a.r. — ¥.  P.] 
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tenements,  and  other  the  premises  above  by  these  presents  now     oalmady 
granted,  or  some  or  one  of  them:  Also  we  give,  and,   for  the       bowb. 
consideration  aforesaid,  for  ourself,  our  heirs  and  successors,  grant 
to  the  before-named  Vincent  Galmady  and  Richard  Oalmady,  all 
and  all  manner  of  our  woods,  underwoods,  and  trees  whatsoever, 
of,  in,  and  upon  the  said  lordships  or  manors,  rectories,  messuages, 
college,  prebendaries,  lands,  tenements,  and  other  the  premises 
above  by  these  presents  given  and  granted,  with  their  appurtenances, 
and  growing  and  being  in  or  upon  some  parcel  thereof,  and  all  the 
land,  ground,  and  soil  of  the  same  woods,  underwoods,  and  trees ; 
and  the  reversion  and  reversions  whatsoever  of  all  and  singular  the 
premises  above  by  these  presents  granted,  and  every  parcel  of  them 
and  also   rents,  services,   reversions,  revenues,  conventions  and 
conditions,  entry  and  re-entry  for  conventions  or  conditions  broken 
or  infringed,  emoluments,  good  commodities,  and  yearly  profits 
whatsoever  ^reserved  on  the  leases  or  grants  of  the  premises  now      [  *874  ] 
by  these  presents  above  granted,  or  by  some  or  one  of  them,  or 
Bome  parcel  thereof,  in  any  manner  made :  Also,  further,  we  of 
our  more    ample  grace,  have  given   and   granted,  and  by  these 
presents,  for  ourself,  our  heirs  and  successors,  do  give  and  grant 
to  the  before-named  Vincent  Galmady  and  Richard  Calm^.dy,  tlieir 
heirs  and  assigns,  within  the  aforesaid  lordship  and  manor,  and  the 
aforesaid  rectory,  &c.,  all  so  many,  such,  the  like,  or  the  same  kind 
of   courts-leet,   law-days,  view  of  frankpledge,   chattels    waived, 
estrays,  shipwrecks,  wreck  of  the  sea,  goods  and  chattels  of  felons 
and   fugitives,  free-warrens,  knights'  fees,    wardships,    marriage- 
fines,  escheats,  heriots,   reliefs,   fines,    amerciaments,  assise  and 
assay  of  bread,  wine,  and  beer,  and  all  other  rights,  &c.,  as  many, 
as  much,  such,  and  the  like,  and  altogether  as  full,  free,  and  entire, 
and  in  as  ample  and  beneficial  manner  and  form  as  the  aforesaid 
Edward,  late  Earl  of  Devon,  or  any  abbot  or  prior  of  the  late 
dissolved  monastery  of  Ghereborne,   &c.  &c.,  ever  lawfully  had, 
held,  or  enjoyed,  or  ought  to  have  had,  held,  or  enjoyed,  in  or  to 
the  aforesaid  lordships  or  manors  and  other  the  premises  above  by 
these  presents  granted,  or  in  or  to  any  parcel  of  them,  by  reference 
to,  ander,  or  by  virtue  of  any  charter,  gift,  grant,  or  confirmation, 
or  any  letters-patent  by  us  or  any  of  our  progenitors,  the  Kings  of 
England,  heretofore  had,  made,  or  granted,  or  confirmed,  or  by 
reference  to  or  under  or  by  virtue  of  any  rightful  prescription,  use, 
or  eastern  heretofore  had  or  used,  or  by  any  other  legal  manner, 
right,    or   title :  Also  we  give,   and    by   these  presents,  for  the 
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(^ALMADY     consideration  aforesaid,  for  ourselves,  our  heirs  and  successors 
RowK.       grant  to  the  before-named  Vincent  Calmady  and  Richard  Gahnady, 
all  and  singular  the  said  lordships  and  manors,  rectories,  advowsons, 
college,  prebendaries,  sextentrye,  messuages,  tithes,  mills,  lands, 
tenements,  meadows,  pastures,  feedings,  woods,  underwoods,  and 
[  *875  j      *all  and  singular  other  the  premises  above  by  these  presents  before 
granted,   with  every  of  their  appurtenances,  as  fully,  freely,  and 
entirely,  and  in  as  ample  and  similar  manner  and  form  as  they  and 
every  of  them  came  or  ought  to  have  come  to  our  hands,  and  such 
part  and  parcel  thereof  as  came  or  ought  to  have  come  to  our  hands, 
or  to  the  hands  of  our  most  dear  father,  Henry  the  Eighth,  or  of 
our  brother,  Edward  the  Sixth,  late  Kings  of  England,  or  to  the 
hands  of  our  most  dear  sister  Mary,  late  Queen  of  England,  or  to 
the  hands  of  any  of  them,  under  or  by  virtue  of  the  several  suppres- 
sions, dissolutions,  or   surrenders  of  the   aforesaid  monasteries, 
priories,  chantries,  and  religious  houses,  or  any  of  them,  or  under 
or  by  virtue  of  the  several  demises  of  the  aforesaid  Edward,  late 
Earl  of  Devonshire,  Reginald,  late  Cardinal  Pole,  and  Lady  Ann 
of  Cleves,  or   under  or  by  virtue  of   certain  Acts  of  Parliament 
lately  made  and  passed  in  the   first  year   of   the  reign  of  King 
Edward  the   Sixth  (i),  for  dissolving   and   determining  of  divers 
chantries,  colleges,  guilds,  fraternities,  free  chapels,  and  such  like, 
or  under  or  by  virtue  of  any  other  Act  of  Parliament,  or  other  Acts 
of  Parliament,  or  by  whatsoever  other  lawful  manner,   right,  or 
title,  and  which  in  our  hands  now  are,  is,  or  ought  to  be,  &c. : 
Excepting,  nevertheless,  always,  and  altogether  reserving  out  of 
this  our  present  grant,  to  us,  our  heirs  and  successors,  all  the 
bells  and  all  the  lead  being  of,  in,  and  upon  the  premises,  besides 
leaden  gutters  and  lead  in  the  windows  of  the  same  premises; 
except  also  the  advowson  of  the  vicarage  and  church  of  Abbotts 
Carswell,  in  our  said  county  of  Devon ;  and  also  excepting  and 
reserving,   in    like   manner,  all   the  advowsons  of   the  rectories, 
vicarages,  and  churches  to   the  said  lordships  and  manors  and 
other  the  premises  above*  by  these  presents  before  granted,  or  any 
of  them,  belonging,  appertaining,  or  possessed,  besides  the  advow- 

[  •876  ]  son  of  the  *aforesaid  vicarage  and  church  of  Newenton  aforesaid, 
above  by  these  presents  given  and  granted :  To  have,  hold,  enjoy, 
and  perceive  the  aforesaid  reversion  and  reversions,  and  the  afore- 
said several  yearly  rents,  and  all  the  aforesaid  lordships  and  manors, 
rectories,  advowsons,  college,  prebendaries,  messuages,  tithes,  mills, 

(1)  1  Edw.  VI.  c.  14. 
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l&ndfl,  tenements^  meadows,  pastures,  feedings,  woods,  underwoods,  Calmady 
rents,  reversions,  and  services,  and  also  the  aforesaid  courts-leet,  rowe. 
law-days,  view  of  frankpledge,  knights'  fees,  chattels  waived,  chattels 
of  felons  and  fugitives,  estrays,  wreck  of  the  sea,  escheats,  reliefs, 
heriots,  free-warrens,  rights,  jurisdictions,  franchises^  liberties, 
privileges,  hereditaments,  and  all  and  singular  other  the  premises 
above  by  these  presents  before  granted,  with  every  of  their  appur- 
teuances  (except  as  before  excepted),  to  the  said  Vincent  Calmady 
and  Richard  Calmady,  their  heirs  and  assigns  for  ever,  to  the 
proper  and  sole  behoof  and  use  of  them  Vincent  Calmady  and 
Richard  Calmady,  their  heirs  and  assigns,  for  ever,  To  hold  all  and 
singular  the  premises  above  by  these  presents  before  granted,  with 
every  of  their  appurtenances,  except  the  aforesaid  lordship  or  manor 
of  Langdon,  and  the  aforesaid  college  and  prebendaries  of  Bosham, 
Westbrooke,  Chidham,  Walton,  and  Tuntington,  with  the  appur- 
tenanceSy  of  us,  our  heirs  and  successors,  as  of  the  manor  of  East 
Greenwich,  in  our  county  of  Kent,  by  fealty  only,  in  free  and 
common  socage,  and  not  in  chief,  in  lieu  of  all  other  rents,  services, 
exactions,  and  demands  whatsoever,  &c.  and  to  hold  the  aforesaid 
lordship  and  manor  of  Langdon,  and  the  aforesaid  college  and  pre- 
bendaries of  Bosham,  Westbrooke,  Chidham,  Walton,  and  Tunting- 
ton, with  the  appurtenances,  of  us,  our  heirs  and  successors,  in  chief, 
for  the  seventieth  part  of  one  knight's  fee,  in  lieu  of  all  services, 
rents,  charges,  exactions,  and  demands  whatsoever,"  &c.  &c. 

A  considerable  body  of  evidence  was  given,  to  show  *that  the  [  *sn  ] 
plaintiff,  and  those  under  whom  he  claimed,  had,  for  at  least  forty 
years,  been  in  the  habit  of  taking,  by  themselves  or  by  their  tenants, 
from  the  shore,  between  high  and  low-water  mark,  sand  and  ore- weed 
for  manure,  and  stones  for  the  repair  of  the  fences  of  the  manor 
and  of  a  boat-house  that  stood  upon  the  beach  above  high-water 
mark ;  that  the  plaintiff's  tenants  had  been  in  the  habit  of  laying 
nets  between  high  and  low-water  mark,  fixed  to  iron  stanchions 
driven  into  the  soil ;  and  that  no  person  other  than  the  tenants  of  the 
manor,  had,  without  the  lord's  permission,  taken  sand  or  sea-weed. 
Evidence  was  also  given  that  '*  wreck  "  had,  on  three  or  four 
occasions  been  taken  by  the  plaintiff  on  the  locus  in  quo,  and  applied 
to  his  own  use. 

It  appeared  that  the  plaintiff  was  also  possessed  of  land  both 
east  and  west  of  the  manor,  the  tenants  of  which  had,  in  like 
manner,  been  in  the  habit  of  taking  sand  and  stones  and  sea-weed 
from  the  shore  adjoining,  between  high  and  low- water  mark. 
E.B. — ^voL.  lixxvn.  83 
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Calmadt         The  stewards'  accounts  and  court-rolls  of  the  manor  were  put  in, 

BowB.        showing  that  courts-leet  and  courts-baron  had  been  held  within  the 

manor,  and  that,  at  such  courts,  presentments  had  been  regularly 

made  down  to  the  year  1750.     These  courts,  however,  seemed  to 

have  since  fallen  into  desuetude.  » 

A  presentment  of  the  boundaries  of  the  manor,  upon  a  view  had 
thereof  on  the  19th  of  October,  1716,  in  which  it  was  stated  that 
the  jury  presented  ''  that  the  Boyalty  of  the  owner  of  Langdon 
extendeth  as  far  south  as  a  lumber -cask  (i),  may  be  seen,"  and  also 
a  presentment  of  one  PoUezfen,  for  taking  sand  and  stones  from  the 
shore  adjoining  the  manor  of  Langdon ;  were  offered  in  evidence, 
[  *878 1  but  rejected  by  the  learned  Judge,  *the  former,  on  the  ground  that 
this  was  not  a  question  of  boundary,  the  latter,  on  the  ground  that 
it  did  not  appear  that  any  fine  had  been  imposed. 

On  the  part  of  the  defendants,  it  was  conceded  that  the  plaintiff 
had  sufficiently  shown  a  right  to  take  sand,  stones,  and  sea-weed 
from  the  shore  between  high  and  low-water  mark,  and  also  a  right 
of  wreck,  and  of  several  fishery.  But  these,  it  was  insisted,  were  in 
the  nature  of  easements  only,  and  proved  no  right  to  the  soil  of  the 
sea-shore,  especially  in  the  absence  of  any  specific  grant  of  the  UtUu 
maris.  And  it  was  contended  that  the  plaintiff  was  bound  to  show 
his  right  with  the  same  degree  of  strictness  as  if  the  question  had 
arisen  between  himself  and  the  Grown,  upon  a  writ  of  intmsioxi. 

No  evidence  was  offered  for  the  defendants. 

The  learned  Judge,  in  leaving  the  case  to  the  jury,  observed.  The 
question  is,  whether  the  sea-shore  of  the  manor  of  Langdon, 
between  high  and  low- water  mark,  is  the  property  of  the  plaintiff. 
That  the  sea-shore  may  belong  to  a  subject,  in  gross,  is  clear.  The 
grant  of  Queen  Elizabeth  certainly  contains  no  word  which 
necessarily  implies  a  conveyance  of  the  soil  of  the  shore :  the  word 
"Junda  *'  (2)  has  not,  I  conceive,  this  meaning.  Lord  Hale,  in  his 
[  *879  ]       treatise  De  Jure  Maris  (s),  ^speaking  of  the  sea-shore  and  maritime 

(1)  In  Sir  If.  Constable* B  case,  5  rally  been  supposed  to  be  the  produc- 
Co.  £ep.  106,  Lord  Coke  observes  tion  of  Lord  Hale.  The  fact,  however, 
(107  b),  that  "those  of  the  west  is  questioned  by  Jfereti«<Aer,  Serjt.,  in 
country  prescribe  to  have  wreck  in  the  the  argument  of  a  case  of  The  AUormey- 
sea,  so  far  as  they  may  see  a  Humher-  QenercU  v.  The  Mayor  and  Corporahba 
barrel."  of  the    City    of   Lowkm.     "I   hav« 

(2)  Lord  Hale  (De  Jure  Maris,  looked,"  says  the  learned'  Serjeant 
p.  14),  speaks  of  ** fundus  maris**  sa  **at  the  manuscript  in  the  British 
being  the  bed  or  bottom  of  the  sea.  Museum;  the  writing  is,  beyond  all 
Funda  seems  to  be  a  neuter  plural  of  question,  not  Lord  Hale's ;  it  is  the 
fundus.  writing  of  a  clerk,   evidently  copied 

(3)  P.  25.     This  treatise  has  gene-  from  some  book  or  work;  and  there  i» 
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increases,  says,  that,  though  they  belong  prima  facie  to  the  King, 
yet  they  "  may  belong  to  the  subject  in  point  of  propriety,  not  only 
by  charter  or  grant,  whereof  there  can  be  but  little  doubt,  but  also 
by  prescription  or  usage."  Speaking  of  that  part  of  the  shore 
which  is  covered  by  the  ordinary  flux  of  the  sea,  he  says  :  "  1st.  This 
may  belong  to  a  subject.  The  statute  of  7  Jac.  I.  c.  16  (i),  snpposeth 
it ;  for,  it  provides  that  those  of  Cornwall  and  Devon  may  fetch 
sea-sand,  for  the  bettering  of  their  lands,  and  shall  not  be  hindered 
by  those  that  have  their  lands  adjoining  to  the  sea-coasts ;  which, 
appears  by  the  statute,  they  could  not  formerly.  Vide  GartsB 
^Antiquse  D.  D.  n.  24,  the  charter  of  Alan  de  Percy  to  the  monks  of 
Whitby,  and  the  bounds  thereof,  viz.  totain  marinam  a  porta  de 
}Vhitby  usque  Bloicicky  Ac.  et  usque  Terdiso,  et  bisque  in  viare,  et 
per  marinam  in  JVhitbyf  confirmed  by  King  Henry  I.  And  the 
bounds  of  that  abbey's  possessions  take  in  many  creeks  of  the  sea, 
yet  are  given  by  a  subject,  viz.  Derwent,  Muse,  Ese,  &c.  2nd.  It 
may  not  only  belong  to  a  subject  in  gross,  which  possibly  may 
suppose  a  grant  before  time  of  memory,  but  it  may  be  parcel  of  a 


Calmadt 

Rows. 


nothing  in  it  to  show  that  it  is  Lord 
Hale*8,  excepting  that,  in  one  comer 
of  the  first  leaf,  there  is  put  at  the  top 
'  Chief  Justice  Hale,'  but  in  a  modem 
handwriting.  That  Mr.  Hargrave  had 
DO  information  that  it  was  Lord  Hale's, 
and  that  he^himself  was  scarcely  satis- 
fied, seems  to  be  pretty  plain;  be- 
cause, for  his  anthority  that  it  is  Lord 
Hale's,  he  refers  only  to  an  observa- 
tion of  Sir  Thomas  Parker,  in  his 
reports,  quoting  * '  a  MS.  of  Lord  Hale's, 
which  Mr.  Hargraye  assumes  to  be 
this-'De  Jure  Maris.'  But,  when 
the  matter  is  inyestigated,  it  will  be 
found,  that,  in  the  British  Museum, 
there  is  another  MS.,  (which  is)  in 
Lord  Hale's  handwriting,  and  which 
is  probably  the  one  alluded  to  by  Sir 
Thomas  Parker  :f  Mr.  Hargraye, 
therefore,  himself  seems  rather  to 
have  proceeded  upon  that  imperfect 
evidence  than  any  precise  knowledge 
of  his  own."  In  confirmation  of  this 
opinion,  the  learned  Serjeant  adyerts 
to  the  circumstance  of  the  case  of 
MnMm  y.    Barreii,  Aleyn,    10,    not 


being  cited  in  the  treatise,  although 
Hale,  who  was  counsel  in  the  cause, 
there  asserts  a  doctrine  that  is  entirely 
at  variance  with  it.  Mr.  Hargraye,  in 
the  title-page,  states  this  treatise  to 
have  been  presented  to  him  by  George 
Hardinge,  Esq.,  Solicitor-General  to 
the  Queen.  And  he  adds:  "There 
cannot  be  the  least  doubt  of  its  being 
written  by  Lord  Chief  Justice  Hale, 
though  it  is  not  in  his  handwriting, 
but  appears  to  be  a  fair  copy  by  some 
transcriber.  The  contents  agree  with 
the  article  Nos.  20  and  21  in  the  list  of 
Lord  Chief  Justice  Hale's  MSS.,  at 
the  end  of  his  Life  by  Bishop  Burnett" 
Lord  Camden,  in  a  letter  addressed  to 
Mr.  Hargraye  (Jurisconsult  Exercita- 
tions,  Vol.  n.  p.  301),  also  speaks  of 
it  as  '*  a  treatise  of  my  Lord  Hale,  De 
Jure  Maris,  which  I  remember  to  have 
read  in  my  younger  days,  from  a  copy 
lent  me  by  Mr.  Hardinge's  father." 

(1)  In  Hargraye's  edition  of  Hale 
this  is  rightly  given  as  7  Jac.  {i.e. 
7  Jac.  1.)  c.  18.— J.  G.  P. 


f  The  treatise  in  question  consists 
f  three  parts.    The  passage  cited  in 


Sir  T.  Parker's  Eeports,  p.  i 
Part  in.  p.  227. 
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Oalmadt  manor.  And  thus  it  is  agreed,  5  Eeports,  107,  in  Sir  Henry 
EowB  Constable's  case,  and  the  book  of  5  Edw.  III.  8  (i)  cited  accordingly. 
And  according  to  this  was  the  resolution  cited,  Dyer,  316,  to  be 
between  Hammond  and  Digges,  P.  17  Eliz.  And  accordingly  it 
was  decreed  in  the  Exchequer  Chamber,  P.  16  Car.,  inter  V Attorney- 
General  et  Sir  Samuel  Roll,  Sir  Richard  Bvller,  and  Sir  Thomas 
Arundel,  per  omnes  Barones.  And  the  evidences  to  prove  this  fact 
are  commonly  these, — constant  and  usual  fetching  gravel  and  sea- 
weed and  sea-sand  between  the  high- water  and  low- water  mark, 
and  licensing  others  so  to  do, — inclosing  and  imbanking  against  the 
sea,  and  enjoyment  of  what  is  so  inned,— enjoyment  of  wrecks 
happening  upon  the  sand, — ^presentment  and  punishment  of  purpres- 
tures  there  in  the  court  of  a  manor,  and  such  like.  And,  as  it  may 
be  parcel  of  a  manor,  so  it  may  be  parcel  of  a  vill  or  parish ;  and 
the  evidence  for  that  will  be  usual  perambulations,  common  reputa- 
tion, known  metes  and  divisions,  and  the  like.  And,  upon  this 
account,  the  parson  of  Sutton,  about  14  Car.,  had  a  verdict  for  the 
tithes  of  Sutton-Marsh,  in  Lincolnshire,  upon  a  long  and  a  great 

[  ♦881  ]  evidence ;  though  it  *appeared,  that,  within  time  of  memory,  it  was 
the  mere  shore  of  the  sea,  covered  at  ordinary  tides,  and  without 
the  old  sea-bank.  8rd.  It  may  not  only  be  parcel  of  a  manor,  but, 
de  facto,  it  many  times  is  so  :  and  perchance  it  is  parcel  almost  of 
all  such  manors  as  by  prescription  have  Royal  fish  or  wrecks  of  the 
sea  within  their  manor.  For,  for  the  most  part,  wrecks  and  Royal 
fish  are  not,  nor  indeed  cannot  be  well,  left  above  the  high-water 
mark,  unless  it  be  at  such  extraordinary  tides  as  ovei-flow  the  land : 
but  these  are  perquisites  which  happen  between  the  high-water  and 
low- water  mark ;  for,  the  sea,  withdrawing  at  the  ebb,  leaves  the 
wrecks  upon  the  shore,  and  also  those  greater  fish  which  come 
under  the  denomination  of  Royal  fish.  He,  therefore,  that  hath 
wreck  of  the  sea,  or  Royal  fish,  by  prescription,  infra  martmtfin,  it  is 
a  great  presumption  that  the  shore  is  part  of  the  manor ;  as  other- 
wise he  could  not  have  them.  And  consonant  to  this  is  the  pleading 
of  Sir  Henry  NeviWs  case  (2),  and  Rastall's  Entries,  684,  transcribed 
out  of  the  record  M.  14  Edw.  I.  Rot.  482,  where  an  abbot, 
prescribing  for  wreck  belonging  to  his  manor,  doth  it  in  this  form— 
Ipseque  et  omnes  praedecessores  sui,  abbates  monasterii  pnedicti,  et 

(1)  Neivport  v.  Nevil,  H.  5  Edw.  HI.  under    a    grant    of     *•  wrecca    in/ri 

fo.  3,  pi.  11 ;  Pitz.  Abr.  tit.  Beplevin,  manerium"  without  any  words  ginng 

pi.  41.    See  Sir  John  Constable* a  case,  the  plaintiff  the  shore. 

Anderson,  86,   where   '*  wreck"  was  (2)  £fupra,  note  (1), 
claimed,  and  the   claim  established, 
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domini  ejasdem  manerii,  per  totum  tempus  prsBdictam,  habuerunt,     Calmadt 
et  habere  consueverunt,  ratione  manerii  prsBdicti,  omnimodo  bono       Bows, 
wreccata  super  marei  et  ut  wreccum  snper  terram  projecta  per 
costeram  maris  in  quodam  loco  ubi  mare  secondom  carsum  saom 
pro  tempore  fluxil  et  reflaxit,  a  quodam  loco  vocato  M.,  in  parochia 
de  L.y  &e.    And,  in  the  following  plea,  an  abbot  prescribes  to  have 
wreccum  maris  infra  prsBcinctum  manerii  sive  dominii  sui  projectum, 
et  flotesan  maris  infra  prsecinctum  manerii  deveniens ;  quodque  prsB- 
dictum  dolium  yini  fuit  wreccum  maris  per  mare  projectum  super 
littus  maris  apud  S.  infra  praecinctum  manerii  sive  dominii  illius. 
And  with  ♦this  agrees  the  Register,  102.    Yet  I  find  the  Earl  of       t  •8«2  ] 
Cornwall  had  wreccum  maris  per  comitatum  Corntibue  :  and  thereupon, 
being  questioned  for  wreck,  adjudged  quod  eat  sine  die.    P.  14  Ed w.  I., 
minus  B.  B.  Bot.  6,  Gornubia.     But  that  was  in  a  contest  between 
the  King  and  him  ;  for,  possibly,  the  inferior  Lords  might  have  it, 
by  usage,  against  the  Earl."     Lord  Hale's  doctrine  as  to  the  pre- 
sumption arising  from  the  grant  of  **  wreck,"  may  be  a  little 
questionable.    I  do  not,  however,  think    that   it  is  essential,  in 
order  to   show   the    lord's  right  to    the   sea-shore,   that  "littus 
maris**   should    be    expressly    mentioned:    such    right    may    be 
inferred  from  long  and  uninterrupted  enjoyment,  independently  of 
tbe  particular  words  that  are  found  in  the  grant.     As  to  this,  the 
evidence  is  all  one  way.     The  presentments  made  at  the  courts  of 
tbe  manor,  I  did  not  consider  to  be  admissible  evidence,  because 
they  did  not  appear  to  have  been  followed  by  punishment  of  the 
purprestures.     With  respect  to  the  small  island  called  the  Mewstone, 
no  documentary  or  other  evidence  was  offered   to   show   that  it 
formed  part  of  the  manor  of  Langdon.    It  is  to  be  observed  that  no 
evidence  whatever  was  given  of  any  strangers  having  at  any  time 
come  to  take  sand  or  sea-weed  from  the  shore  at  the  place  in 
qaestion,  in  assertion  of  any  right  in  contradiction  to,  or  in  repudia- 
tion of,  the  exclusive  right  claimed  by  the  plaintiff.     It  is,  however, 
tor  you  to  say,  whether,  from  the  evidence   that  has  been  laid 
before  you,  you  can   satisfactorily  arrive  at  the  conclusion  that 
the  sea-shore  was   granted  by  the  Crown   to  the  ancestors  of 
Mr.  Calmady,  that  is  to  say,  that  the  sea-shore  was  parcel  of  the 
manor. 
The  jury  having  returned  a  verdict  for  the  plaintiff,  with  nominal 


ChanneU,  Serjt.,  in  the  following  Michaelmas  Term,  moved  for 
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Calvady  a  new  trial,  on  the  ground  of  misdirection ,  and  that  the 

Rows.  verdict  was  not  warranted  by  the  evidence  : 

[  'SSS  ]  fjijj^  evidence  given  on   the  part  of   the  plaintiff,  was  clearly 

insufficient  to  establish  his  right  to  the  soil  of  the  sea-shore  adjoining 
the  manor  of  Langdon.  The  grant  of  Queen  Elizabeth,  which  was 
the  foundation  of  his  claim,  though  it  undoubtedly  conveyed  the 
right  to  wreck  and  several  fishery,  and  other  rights  of  an  extensive 
character,  did  not  contain  those  words  which  are  ordinarily  found 
in  grants  whereby  the  soil  itself  is  conveyed. 

(Maulk,  J. :  I  suppose  the  "  wreck"  was  to  arise  within  the  manor.) 

Wreck,  of  course,  would  ordinarily  be  found  upon  the  shore,  and 
probably  between  high  and  low-water  mark.  But  it  by  no  means 
follows,  that,  because  "  wreck  of  the  sea  "  is  granted,  the  soil  of  the 
sea-shore  was  intended  to  pass  also.  In  submitting  the  case  to  the 
jury,  the  learned  Judge  treated  the  defendants  as  wrong-doers,  aud 
as  if  charged  with  an  ordinary  trespass  to  an  inland  close ;  whereas, 
they  were  entitled  to  the  same  description  of  proof  of  title  on  the 
part  of  the  plaintiff,  as  would  have  been  requisite  had  the  Crown 
been  a  party,  seeing  that  the  rights  of  the  Crown,  in  respect  of  the 
sea-shore,  are  merely  ancillary  to  the  convenience  and  the  rights  of 
the  public. 

(TiNDAL,  Ch.  J.:  You  do  not,  of  course,  object  to  the  verdict 
for  the  plaintiff  upon  the  third  issue.  That  issue  was  upon  the 
defendants,  and  they  offered  no  evidence.) 

It  was  a  necessary  part  of  the  plaintiff  *s  case,  upon  **  not  possessed," 
to  make  out  that  the  locvs  in  quo  was  his  close :  and,  for  that  pur- 
pose, the  same  proof  would  be  required  as  if  the  plaintiff  were 
seeking  to  establish  his  right  as  against  the  Crown. 

(Maulb,  J. :  Whether  the  parties  were  wrongdoers  or  not,  depends 
upon  the  quality  of  the  act  they  are  charged  with  doing.) 

The  simple  question  was,  whether  the  plaintiff  had  the  exclusive 
right  he  claimed.     The  proof  lay  on  him. 

(TiNDAL,  Ch.  J. :  Was  not  the  evidence  such  as  might  properly  be 
left  to  the  jury  as  evidence  whence  they  might  fairly  presume  that 
[  •SSi  ]       the  plaintiff  had  a  right  *to  the  possession  of  the  soil  ? 

Maulb,  J. :  The  evidence  certainly  was  strong  to  show  that  the 
plaintiff  had  a  right  to  the  soil  of  the  sea-shore  as  parcel  of  the 
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manor.    Independently  of  the  grant,  and  of  the  exercise  of  rights     Oalvadt 
under  it,  such  as  taking  wreck,  and  fishing,  the  plaintiff  showed  the       bowk. 
Qsoal  exercise  of  ownership  over  it  by  himself  and  his  tenants,  by 
taking  sand,  stones,  and  sea- weed,  and  that  others  came«there  by 
his  permission  only.) 

These  acts  of  ownership  were  proved  to  have  been  exercised  to  the 

same  extent,  on  the  shores  adjoining  other  lands  of  the  plaintiff 

lying  to  the  east  and  west  of  the  locm  in  quo,  and  as  to  which  there 

was  no  suggestion  of  any  claim  to  the  soil.     This  fact  the  learned 

Judge  omitted   to  advert  to  in  his  summing  up.     Further,  the 

learned   Judge  attached  too  much  importance  to  the  grant  of 

*'  wreck,"  referring  to  what  Lord  Hale  describes  as  the  ordinary 

evidences  to  prove  the  sea-shore  between  high  and  low-water  mark 

to  form  parcel  of  an  adjoining  manor ;  such  as,  ''  the  constant  and 

usual  fetching  gravel  and  sea- weed  and  sea-sand  there,  and  licensing 

others  so  to  do,*'  the  *'  inclosing  and  embanking  against  the  sea, 

and  enjoyment  of  what  is  so  inned,"  the  '^  enjoyment  of  wrecks 

happening  upon  the  sand,"  the  "presentment  and  punishment  of 

purprestures  there  in  the  court  of  a  manor,"  and  the  like.    HerOi 

there  was  no  proof  of  any  inclosing  and  embanking  against  the  sea, 

nor  of  any  punishment  of  purprestures.     The  learned  Judge  also 

read  the  somewhat  questionable  passage  in  Lord  Hale's  treatise, 

wherein  he  says  that  ''he  that  hath  wreck  of  the  sea,  or  Boyal 

fish,"  (which  was  not  claimed  here)  "  by  prescription,  infra  mane- 

riuniy  it  is  a  great  presumption  that  the  shore  is  part  of  the  manor, 

as  otherwise  he  could  not  have  them."     That  doctrine  is  shaken,  or 

at  least  qualified,  in  a  recent  case  of  Dickens  v.  Shmv  (i).    That  was 

an  action  of  trespass  brought  by  *the  lords  of  the  manor  of  Brighton,       f  *885  ] 

against  the  defendant,  for  digging  and  taking  away  sand  from  the 

sea-shore  of  Brighton.    The  evidence  to  prove  grants  of  the  shore 

failed,  the  grants  appearing  to  have  been  of  the  land  above  the 

high-water  mark.    The  only  badge  of  ownership  proved,  was,  the 

right  to  wreck.    Park,  J.,  before  whom  the  cause  was  tried,  in  his 

summing  up,  said :  "  You  have  been  told  by  the  counsel  on  both 

sides,  that,  generally  speaking,  a  lord  of  the  manor,  which  manor 

has  a  beach  adjoining  it,  is  not  necessarily  thereby  entitled  to  the 

land  under  the  flux  and  reflux  of  the  sea.     That  is  so :  the  King  is 

lord  of  all  the  land  between  high  and  low-water  mark :  but,  at  the 

same  time,  it  is  not  only  possible,  but  is  often  proved  to  be  the 

(1)  Hall's  Bighto  of  the  Grown,  263. 
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calmadt     case,  that  grants  have  been  made  from  the  King,  of  this  soil,  to  his 
BowB.       subjects.    And  there  are  instances  in  which  this  right  is  obtained, 
not  from  grants  of  the  King,  but  by  long  prescription.    Lord  Hale, 
in  his  book  De  Jure  Maris,  lays  down  the  law  upon  this  subject 
in  a  manner  which  is  very  striking ;  and  he  refers  to  that  sort  of 
evidence  which  is  required  by  judge  and  jury  as  to  the  high  and 
low- water  mark.    He  says  the  ordinary  neap-tide  is  the  boundary 
of  that  which  is  properly  called  littus  maris:    and,  touching  this 
kind  of  shore,  viz.,  that  which  is  covered  by  the  ordinary  flux  of 
the  sea,  he  says,  *  This  may  belong  to  a  subject.     The  statute  of 
7  Jac.  I.  c.  18,  supposeth  it ;  for,  it  provides  that  those  of  Ck>rnwail 
and  Devon  may  fetch  sea-sand,  for  the  bettering  of  their  lands,  and 
shall  not  be  hindered  by  those  that  have  their  lands  adjoining  to 
the  sea-coasts;    which   appears   by   the  statute  they  could  not 
formerly.'     Then  he  goes  on  to  show  what  the  proof  should  be  in 
such  cases  :  and  he  says  this,  amongst  other  things,  '  enjoyment  of 
wreck  happening  upon  the  sand,  presentment  and  punishing  of 
purprestures  there  in  the  court  of  a  manor,  and  such  like.'    Why, 
[  *886  ]       *then,  this  particular  species  of  property  which  we  are  now  con- 
sidering, has  not  the  same  means  of  enjoyment  as  a  man  has  over 
land  of  another  description,  because  it  is  impossible  it  should  be 
enjoyed  in  the  same  way.     The  question  is,  if  there  has  not  been 
in  this  manor,  for  a  considerable  number  of  years,  all  that  enjoy- 
ment (by  the  lord)  of  the  shore,  which  has  been  pointed  out  by 
Lord  Hale.    William  Murrell  says  he  has  been  reeve  for  the  manor 
of  Brighton,  to  the  plaintiffs,  for  seventeen  years;   and,  in  the 
course  of  that  employ,  has  seized  wrecks  whenever   they  were 
found  between  high  and  low- water  mark,  and  he  never  seised  any 
wreck  above.     Upon  that  subject  Lord  Hale  says,  '  For  the  most 
part,  wrecks  and  Boyal  fish  are  not,  nor  indeed  cannot  be  well,  left 
above  the  high-water  mark,  unless  it  be  at  such  extraordinary  tides 
as  overflow  the  land :    but  these   are  perquisites  which  happen 
between  the  high- water  and  low-water  mark ;  for,  the  sea,  with- 
drawing at  the  ebb,  leaves  the  wrecks  upon  the  shore,  and  also 
those  greater  fish  which  come  under  the  denomination  of  Boyal 
fish.'    The  reeve  says  the  last  seizure  he  made  was  of  four  top- 
masts.   He  says,  '  I  have  seized  different  pieces  of  timber  daring 
this  period,  but  nothing  of  any  particular  value.     Three  different 
times  I  have  seized.    When  I  have  seized,  I  have  always  carried 
them  up  to  Mr.  Kemp  (the  lord).    Upon  all  occasions  this  has  been 
accounted  for  to  the  lord.'  "    And,  after  referring  to  the  evidence 
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of  a  toll  taken  for  mackarel  landed  on  the  shore,  for  the  use,  as  it     Calmadt 
appears,  of    the  capstans  that   were  placed  above  the   ordinary       bowb. 
high-water  mark,  the  learned  Judge  again  alludes  to  wreck :  **  Then, 
as  to  the  taking  of  wreck,  what  has  been  said  by  the  witness,  is  con- 
firmed by  two  or  three  instances  which  are  recorded  in  the  rolls  of 
the  court.     Now,  as  to  these  grants,  I  will  mention  the  case  of 
John  Williams  amongst  others.     This  appears  to  be  a  very  strong 
instance,  as  *far  as  it  goes.     The  entry  then  goes  on  to  show,  that,       [  *^^^  1 
on  the  81st  of  March,  1748,  there  was  a  presentment  of  a  piece  of 
a  mast,  which  was  taken  up  and  disposed  of  to  the  use  of  the  lord, 
according  to  the  custom  of  the  manor :  and  also  a  small  cask  of 
brandy,  containing  about  six  gallons,  taken  upon  the  coast  as  a 
wreck  of  the  sea,  and  which  was  seized  (as  they  say)  for  the  use  of 
the  lord :  and  also  at  the  same  court,  there  is  an  entry  of  a  piece 
of  east-country  oak,  which  was  taken  and  disposed  of  for  the  use  of 
the  lord.    So  that  here  we  have  three  instances  of  wreck  eighty 
years  ago  in  the  very  place.    This  is  certainly  a  very  strong  fact 
in  favour  of  the  plaintiffs ;  at  least,  it  shows  that  it  was  never  ques- 
tioned that  they  had  this  right.    On  the  29th  of  January,  1746, 
there  is  a  presentment  of  two  small  casks  of  brandy,  and  a  piece  or 
pipe  of  oil :  these  are  both  taken  and  appropriated  to  the  use  of  the 
lord.    These  are  all  very  strong  instances  in  favour  of  the  right 
contended  for.     The  learned  counsel  for  the  defendant  has  stated, 
with  truth,  that  there  is  no  instance,  until  of  late  years,  of  any 
practice  of  taking  sand.     I  have  no  doubt  of  it ;  for,  as  we  know, 
a  few  years  back  the  demand  for  it  was  not  very  great ;  and,  when 
they  took  but  little,  there  being  no  demand  for  it,  then  there  was 
DO  interruption:  but,  when  a  man  comes  down  constantly,  and 
when  a  variety  of  men  come  down  and  dig  holes  in  the  sand,  in 
a  manner  which  must  be  very  inconvenient,  it  then  well  became 
those  who  are  the  lords  of  the  soil  (if  the  plaintiffs  are  lords  of  the 
soil)  to  interfere,  even  if  they  propose  to  themselves  to  derive  an 
emolument  from  giving  permission  to  take  it."     Upon  being  asked 
by  a  juror  whether,  admitting  that  the  lord  was  entitled  to  wreck 
between  high  and  low- water  mark,  it  followed  that  he  was  entitled 
to  the  fee-simple  of  the  land  between  high  and  low- water  mark, — 
his  Lordship  said  :  **  Generally  speaking,  the  lord  is  not  *entitled  to       C  *®^^  1 
that.  The  lord  of  the  manor  may  have  the  grant  of  the  soil  between 
bigh  and  low-water  mark :  but,  by  the  law  of  England,  the  King 
has  a  right  to  the  soil  between  high  and  low- water  mark ;  yet  the 
subject  may  be  in  possession  of  it  by  grant  or  prescription,  and 
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Calmadt  that  (?)  is  evidence  from  which  you  may  draw  an  inference  " 
Rows.  Being  again  asked  by  a  juror,  ''  If  the  lord  is  entitled  to  wreck, 
should  your  Lordship  think  he  would  be  entitled  to  the  soil?"  the 
learned  Judge  made  answer,  ''If  uncontradicted."  Notwithstanding 
the  strong  body  of  evidence  given  in  that  case,  and  the  evident 
leaning  of  the  learned  Judge's  opinion  in  favour  of  the  plaintiffs, 
the  jury  found  for  the  defendant.  A  motion  being  afterwards  made 
for  a  new  trial,  on  the  ground  of  the  verdict  being  against  evidence. 
Park,  J.,  reported  that  he  was  not  satisfied  with  the  verdict :  bat 
the  rule  was  nevertheless  discharged.  Baylet,  J.,  on  that  occasion, 
said  :  *'  The  law,  as  it  seems  to  me,  was  very  properly  laid  down  by 
the  learned  Judge  at  the  trial :  the  right,  up  to  the  high- water 
mark,  is  in  the  lord  of  the  manor  of  the  adjoining  land,  as  manorial. 
Prima  facie,  the  lord  of  the  manor  is  entitled  up  to  high-water 
mark :  but,  between  high  and  low- water  mark,  the  ordinary  high 
and  low-water  mark,  the  right  is  prima  faci^  in  the  Crown ;  and  the 
Crown  has  likewise  the  right  of  wreck.  The  right  of  wreck  and  the 
right  of  soil  being  both  in  the  Crown,  the  Crown  may  grant  both 
the  one  and  the  other  to  one  and  the  same  individual ;  or  it  may 
grant  the  soil  without  the  right  of  wreck ;  or  it  may  grant  the  right 
of  wreck,  without  granting  the  right  of  soil.  And,  in  forming  a 
judgment,  whether  in  any  particular  spot,  as,  in  the  boundary  of 
any  particular  manor,  there  has  been  a  grant  to  any  and  what 
particular  extent,  the  proper  thing  is,  to  look  to  the  exercise,  and 
see  how  the  lord  of  the  manor  has  from  time  to  time  acted.  The 
[  *889  ]  right  of  the  *Crown  is  not,  in  general,  for  any  beneficial  interest  to 
the  Crown  itself,  but  for  securing  to  the  people  certain  privileges  in 
the  spot  between  high  and  low-water  mark.  And,  if  any  nuisance 
is  committed  on  that  spot,  the  Crown  has  the  power  of  proceeding 
to  rectify  such  nuisance.  Now,  in  forming  a  judgment,  in  this  case, 
up  to  what  extent  there  had  been  a  grant  by  the  Crown  to  the  lord 
of  the  manor,  there  is  a  great  deal  of  evidence  on  the  subject  of 
wreck ;  and  there  would  be  no  difficulty  in  saying,  if  this  were  a 
question  of  the  right  of  wreck,  that  there  is  abundant  proof  that 
the  Crown  had  granted  this  right  to  the  lord  of  this  manor.  Bat 
*  wreck '  is  not  the  only  act  of  ownership  which  the  lord  may 
exercise,  or  which  the  person  to  whom  the  soil  belongs  may  exercise. 
There  are  many  rights  to  be  exercised  on  the  spot  between  high 
and  low- water  mark,  amongst  others,  that  of  getting  sand  is  one, 
and  sometimes  also  the  power  of  getting  stones  is  another,  particu- 
larly that  kind  of  stone  which,  I  believe,  at  Brighton,  is  called 
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'  boulder/  And,  then,  if  I  show,  that,  as  far  back  as  memory  can  Calmady 
go,  the  lord  of  the  manor  has  constantly  exercised  the  right  of  bowk. 
wreck ;  and  if  I  find  that  is  almost  the  only  right  he  has  been  in 
the  habitual  exercise  of,  and  that  other  persons,  from  time  to  time, 
have  exercised  an  opposing  right,  and  to  an  extent  which  mast  have 
come  to  the  knowledge  of  the  lord,  and  exercised  it  with  a  degree 
of  temper  which  shows  they  were  standing  on  something  like  a 
right  of  their  own,  a  right  in  opposition  to  the  lord,  I  think  that 
was  a  species  of  evidence  which  was  very  proper  for  the  considera- 
tion of  the  jury,  to  enable  them  to  judge  to  what  extent  the  Grown 
had  granted  the  soil."  Holboyd,  J.,  said  :  **  It  is  true.  Lord  Hale 
instances  '  wreck '  as  one  of  the  species  of  right  which  tends  to 
show  a  right  to  the  soil.  In  one  place  in  his  treatise  De  Jure 
Maris,  he  intimates,  that,  if  it  were  ^otherwise,  the  party  could  not  [  *890  ] 
get  down  to  take  the  wreck.  I  think  it  may  be  evidence  of  owner- 
ship, particularly  if  coupled  with  other  acts  of  enjoyment  of  the 
right  of  soil.  When  the  Crown  grants  the  right  of  wreck,  it  is 
probable  the  Grown  grants  the  right  of  soil  also :  but,  if  the  Grown 
grant  the  Yight  of  wreck  alone,  by  that  grant  the  party  would  have 
a  right  to  come  and  take  the  wreck,  as  incidental  to  the  grant ; 
otherwise,  the  grant  of  the  right  could  not  be  a  grant  of  any  thing 
whatever.  Every  thing  necessary  for  the  enjoyment  of  a  right  passes 
incidentally  with  the  grant."  And  Best,  J.,  added:  **By  the 
common  law,  the  right  to  the  spot  in  question  is  in  the  King,  and, 
therefore  a  lord  must  make  out  a  strong  case ;  and,  if  he  pleases, 
he  may  produce  a  grant  from  the  King,  to  show  that  the  right, 
originally  in  the  King,  has  been  transferred  to  the  lord.  What 
Lord  Hale  says  is,  that  a  party's  having  one  right,  is  some  evidence 
to  show  that  he  has  another ;  but  not  that  it  is  sufficient  to  show, 
by  having  the  right  of  wreck,  that  he  is  the  owner  of  the  soil." 

(Mavle,  J. :  In  that  case,  there  was  no  evidence  of  any  grant  of 
wreck  within  the  manor.) 

Certainly  there  was  not.  But  the  whole  Gourt  seem  to  assume  that 
the  right  to  wreck  might  be  in  one  person,  and  the  right  to  the  soil 
in  another.  The  case  materially  qualifies  the  doctrine  of  Lord  Hale. 
The  learned  Judge  here  attached  an  undue  degree  of  importance  to 
the  mere  grant  of  wreck. 

The  sea-shore  in  the  counties  of  Devon  and  Gornwall  stands  upon 
ft  different  footing  from  that  of  any  other  county.    It  is  made  the 
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Calmady  subject  of  special  legislative  provision,  in  the  7  Jac.  I.  c.  18,  referred 
RowB.  to  iJi  Hale,  De  Jure  Maris.  The  Act,  by  s.  1,  recites,  that,  "  whereas 
the  sea-sand,  by  long  trial  and  experience,  hath  been  found  to  be 
very  profitable  for  the  bettering  of  land,  and,  especially,  for  the 
increase  of  corn  and  tillage,  within  the  counties  of  Devon  and 
[  ♦891  ]  Cornwall,  where  the  most  *part  of  the  inhabitants  have  not 
commonly  used  any  other  worth,  for  the  bettering  of  their  arable 
grounds  and  pastures :  notwithstanding,  divers  having  lands  adjoin- 
ing to  the  sea-coasts  there,  have  of  late  interrupted  the  bargemen 
and  such  others  as  have  used  at  their  free  wills  and  pleasures  to 
fetch  the  said  sea-sand,  to  take  the  same  under  the  full  sea-mark, 
as  they  have  heretofore  used  to  do,  unless  they  make  composition 
with  them,  at  such  rates  as  they  themselves  set  down,  though  they 
have  very  small  or  no  damage  or  loss  thereby,  to  the  great  decay 
and  hindrance  of  husbandry  and  tillage  within  the  said  counties :  " 
it  then  proceeds  to  enact,  "  that  it  shall  and  may  be  lawful  to  and 
for  all  persons  whatsoever  resiant  and  dwelling  within  the  said 
counties  of  Devon  and  Cornwall,  to  fetch  and  take  sea-sand  at  all 
places  under  the  full  sea-mark,  where  the  same  is  or  shall  be  cast 
by  the  sea,  for  the  bettering  of  their  land,  and  for  the  increase  of 
corn  and  tillage,  at  their  wills  and  pleasures." 

(Maule,  J. :  No  private  rights  are  interfered  with  by  that  statute. 
And,  besides,  there  is  no  plea  here  to  raise  the  question.) 

TiNDAL,  Ch.  J. : 

The  point  last  made  certainly  does  not  at  all  advance  the  case  in 
favour  of  the  defendants.  The  grant  under  which  the  plaintiff 
claims  was  long  anterior  in  point  of  date,  to  the  statute  referred 
to ;  and  the  statute  was  not  intended  to  deprive  third  persons  of 
any  rights  legally  vested  in  them.  I  think  there  was  abundant 
evidence  in  this  case  to  warrant  the  jury  in  the  conclusion  at  which 
they  arrived. ,  The  grant  of  Queen  Elizabeth  gave  the  right  of 
wreck,  which,  according  to  Lord  Hale,  aflfords  strong  ground  for 
presuming  that  the  soil  between  high  and  low-water  mark  is 
intended  to  pass  by  it.  And  there  was,  besides,  a  considerable 
body  of  evidence  of  acts  done  by  the  plaintiff  and  those  under 
[  *892  ]  whom  he  claimed,  that  raised  a  ^strong  and  almost  irresistible 
presumption  that  they  were  the  owners  of  the  soil.  As  to  the 
direction  of  the  learned  Judge,  1  see  no  ground  for  quarrelling 
with  it.     The  objection  seems  to  be,  that,  having  read  certain 
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passages  from  a  treatise  that  has  generally  been  esteemed  as  of  Calvadt 
anthority  upon  this  subject,  and  very  commonly  ascribed  to  Lord  rowb. 
Hale,  my  brother  Patteson,  gave  too  much  weight  to  it,  and  omitted 
to  notice  a  case  which  my  brother  Channell  suggests  to  have  some- 
what abridged  the  doctrine  of  that  very  learned  Judge.  I  cannot, 
however,  perceive  any  impropriety  in  the  mode  in  which  the  case 
was  left  to  the  jury.  I  therefore  think  there  is  no  ground  for 
a  rule. 

COLTXAN,  J. : 

I  am  entirely  of  the  same  opinion.  The  case  of  Dickens  v.  Shaw 
certainly  does  not,  to  any  material  extent,  contravene  the  authority 
of  Lord  Hale.  The  observations  of  the  learned  Judges  in  that  case 
must  be  taken  with  reference  to  the  particular  circumstances  there 
in  proof.  There  is  no  pretence  for  saying  that  there  was  any 
misdirection. 

Maule,  J. : 

I  also  think  that  the  verdict  in  this  case  was  quite  right.  It 
cannot  be  denied  that  the  defendants  were  wrongdoers  in  taking 
sea-weed  from  the  locits  in  quo,  whether  the  soil  belonged  to  the 
Crown  or  to  a  subject.  It  is  said  that  the  learned  Judge,  in  leaving 
the  case  to  the  jury,  laid  too  much  stress  upon  the  grant  and 
enjoyment  of  wreck  to  and  by  the  plaintiff  and  his  ancestors.  It 
appeared  that  Queen  Elizabeth,  in  the  year  1564,  granted  the 
manor  in  question,  together  with  wreck  of  the  sea,  several  fishery, 
and  other  extensive  rights :  and  there  was  evidence  that  wreck  had 
on  several  occasions  been  taken  by  the  plaintiff.  That,  coupled 
with  the  other  evidence  given  in  the  cause,  is,  to  my  mind,  con- 
clusive to  show  that  the  soil  of  *the  sea-shore  was  granted  to  those  [  *893  ] 
under  whom  the  plaintiff  claims.  The  plaintiff  seems  to  me  to 
have  made  out  as  complete  a  case  of  ownership  as  could  well  be 
conceived. 

Crbsswell,  J. : 

I  am  of  the  same  opinion.  It  is  no  ground  for  granting  a  new 
trial,  that  the  Judge  thought  this  or  that  piece  of  evidence  more  or 
less  material.  I  think  there  was  no  misdirection,  and  that  the 
evidence  of  acts  of  ownership  fully  justified  the  conclusion  to  which 
the  jury  came. 

Rule  refused 
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In  assumpsit  upon  an  agreement  between  the  plaintiffs  and  tlie  defen- 
dants, and  a  memorandum  of  even  date  indorsed  thereon,  to  explain  and 
vary  the  terms  of  the  original  agreement  (which  was  expressly  referred  to 
as  '*the  within -mentioned  agreement"),  the  consideration  for  the  defen- 
dants' promise  was  alleged  to  be,  the  making  of  the  agreement  and  memo- 
randum, and  the  undertaking  on  the  part  of  the  plaintiffs  to  perform  the 
same.  At  the  trial,  the  plaintiffs  called  for,  and  proved  (the  defendants 
producing  it)  the  part  of  the  agreement  and  memorandum  executed  by  the 
plaintiffs.  They  then  offered  in  evidence,  the  part  executed  by  the  defen- 
dants; and,  after  duly  proving  the  execution  of  the  memorandum  indorsed 
thereon,  proposed,  without  calling,  or  accounting  for  the  absence  of,  the 
subscribing  witness  (1),  to  read  the  original  agreement.  The  Judge  ' 
rejected  it: 

Held,  upon  a  bill  of  exceptions,  that  the  agreement  ought  to  have  been 
received. 

Assumpsit,  on  articles  of  agreement  (not  under  seal)  entered  into 
by  the  clerk  of  the  Fishmongers'  Company,  on  their  behalf,  with 
the  defendants. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the 
time  of  the  making  and  entering  into  the  articles  of  agreement  in 
that  count  mentioned  and  set  forth,  a  petition  had  been  presented 
to  the  House  of  Commons,  and  was  then  pending,  at  the  instance 
I  *897  ]  and  *on  behalf  of  the  defendants,  for  leave  to  bring  into  the  House 
of  Commons  a  bill  for  draining,  embanking,  and  reclaiming  certain 
slob,  or  waste  lands  in  Lough  Swilly  and  Lough  Foyle,  in  the 
counties  of  Donegal  and  Londonderry,  in  Ireland :  that  the  plain- 
tiffs, before  and  until  and  at  the  time  of  the  making  of  the  said 
articles,  had  opposed  and  were  then  opposing,  and  objected  to  the 
bringing  in  and  passing  of,  such  bill :  that  one  Robert  Ogilby  at 
those  times  also  objected  to  and  opposed  the  introduction  of  the 
same  bill,'  separately  and  apart  from  the  plaintifiis,  and  on  his  own 
behalf :  that,  on  the  17th  of  March,  1838,  by  certain  articles  of 
agreement  in  writing  then  made  and  entered  into  by  and  between 
J.  D.  Towse,  for  and  on  behalf  of  the  plaintiffs,  of  the  first  part, 
T.  G.  Eensit,  for  and  on  behalf  of  Ogilby,  of  the  second  part,  and  the 

(1)  Before  the  Common  Law  Pro-  seems  to  establish  that  in  similar  cir- 

cedure  Act  (17   &   18  Vict.  c.  125),  cumstances  now  no  proof  of  the  part 

s.  26,   the  subscribing  witness  must  executed  by  the  defendants  would  be 

have    been     called    or    his    absence  necessary.— J.  G.  P, 
accounted  for.      The  case,  however, 
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defendants,  of  the  third  part,  after  reciting  that  a  petition  had  then 
lately  been  presented  to  the  House  of  Commons,  at  the  instance  and 
on  behalf  of  the  defendants,  for  leave  to  bring  in  a  bill  for  draining, 
embanking,  and  reclaiming  the  slob  or  waste  land  in  Longh  Swilly 
and  Loagh  Foyle,  in  the  said  counties  of  Donegal  and  Londonderry 
(being  the  petition  thereinbefore  mentioned),  and  that  certain  pro- 
ceedings had  been  thereupon  had,  and  that  the  plaintiffs  and  Ogilby 
were  then  respectively  seised,  possessed  of,  or  otherwise  entitled  to, 
certain  lands  abutting  upon  or  adjacent  to  certain  parts  of  the  said 
slob  or  waste  land  in  Lough  Foyle  aforesaid,  and  in  respect  of  such 
land  then  were,  or  claimed  to  be,  entitled  to  the  said  slob  or  waste 
land  adjacent  thereto,  and  to  certain  rights  and  privileges  in,  over, 
and  upon  the  same ;  and  also  reciting  that  the  plaintiffs  and  Ogilby 
then  objected  to  the  said  intended  bill,  and  the  powers  and  autho- 
rities thereby  sought  to  be  obtained,  as  injurious  to  their  said 
respective  rights,  and  had,  by  their  agents,  opposed  the  proceedings 
necessary  *for  the  introduction  thereof  into  Parliament  (being  the 
said  opposition  by  the  plaintiffs  and  Ogilby  respectively  thereinbefore 
mentioned),  it  was,  by  the  said  articles,  for  the  purpose  of  pre- 
venting the  expense  of  further  opposition  to  the  said  intended  bill, 
and  for  settling  and  adjusting  the  rights  of  the  plaintiffs  and  Ogilby 
respectively  to  the  said  slob  or  waste  land  so  sought  to  be  reclaimed, 
mutually  agreed  by  and  between  the  said  parties  to  the  said  agree- 
ment, and  they  did  thereby  mutually  agree,  each  with  the  others 
and  other  of  them,  in  manner  following,  that  is  to  say,  that  the 
plaintiffs  and  Ogilby  should  respectively  withdraw  all  opposition 
to  the  further  progress  of  the  bill  to  be  brought  into  Parliament 
and  promoted  by  the  defendants,  for  draining,  embanking,  and 
reclaiming  the  said  slob  or  waste  land  in  Lough  Foyle  aforesaid  ; 
that  the  several  powers  and  authorities  to  be  granted  by  the  said 
bill,  and  the  several  clauses,  provisoes,  and  restrictions  and  stipula- 
tions therein  to  be  contained,  should  be  agi'eed  upon  and  settled  by 
and  between  the  solicitors  of  the  said  parties  to  the  said  agreement, 
before  any  proceedings  should  take  place  thereupon  in  Committee 
of  either  House  of  Parliament,  to  the  intent,  and  with  the  object, 
that  the  said  bill  might  be  as  perfect  and  beneficial  for  the  interest 
of  all  the  said  parties  in  the  reclamation  of  the  said  slob  or  waste 
land  as  it  could  be  made ;  and  that,  if,  in  framing  and  perfecting 
the  said  bill,  any  difference  or  dispute  should  arise  between  the 
said  parties,  or  any  of  them,  in  regard  to  any  clause,  matter,  or 
thing  which  any  of  the  said  parties  might  desire  to  insert  or  to  have 
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omitted   in  the  said  bill,  such  difference  or  dispate  should  be 
referred  forthwith  to  Mr.  Brodie  for  his  opinion  and  determination, 
which  should  be  final  and  conclusive  on  the  said  parties ;  that  the 
plaintiffs  and  Ogilby  respectively  should,  by  petition  or  otherwise, 
at  the  expense  of  the  defendants,  use  all  reasonable  means  and 
endeavours  '''to  promote  the  progress  of  the  said  bill,  and  procure 
an  Act  of  Parliament  to  pass  thereupon ;  that  such  part  of  the  said 
slob  or  waste  land  as  was  opposite  to  the  plaintiffs'  estate,  bounded 
by  the  canal  on  the  one  side,  and  by  Mr.  MaxwelPs  property  on  the 
other,  and  extending  to  the  site  of  the  proposed  embankment,  as 
laid  down  in  Mr.  McNeill's  plan,  should  be  allotted  and  given  to 
the  plaintiffs ;  that  a  proportion  equal  to  one  tenth  part  of  the 
whole  of  the  slob  or  waste  land  opposite  to  the  frontage  of  the 
lands  of  Ogilby,  which  should  be  reclaimed  under  the  powers  of 
the  intended  Act,  should  be  allotted  and  given  to  Ogilby,  such  pro- 
portion of  the  said  slob  or  waste  land  to  be  part  of  the  slob  opposite 
such  frontage  as  aforesaid,  and  to  be  selected  by  Ogilby  and  the 
defendants,  with  due  regard   to  the  convenience  and  interest  of 
Ogilby,  so  far  as  the  same  could  be  accomplished  consistently  with 
an  arrangement  for  the  cession  of  further  portions  of  the  said  slob, 
entered  into  by  the  defendant  Dimsdale  with  certain  other  persons, 
it  being  understood  that  such  arrangement  was  not  to  affect  or 
prejudice  any  right  of  Ogilby ;  that  such  respective  allotments  or 
proportions  should  be  absolutely  reserved  in  the  said  intended  Act, 
to  the  plaintiffs  and  their  successors,  and  to  Ogilby  and  his  heirs, 
respectively,  free  and  indemnified  of  and  from  and  against  aU  costs, 
charges,  and  expenses  attending  the  embanking,  draining,  and 
reclaiming  of  the  said  slob,  or  any  other  charge,  stipulation,  restric- 
tion, or  condition  whatsoever :  and  the  defendants  did  also,  in  and  by 
the  said  articles,  undertake  and  agree  that  they  would,  on  the 
passing  of  the  said  intended  Act,  pay  to  the  plaintiffs  the  sum  of 
1,000Z.,  and  that  the  defendants  should  and  would  pay  all  costs 
and  expenses  of  and  attendant  upon  the  application  for  and  obtaining 
the  said  Act :  and,  lastly,  it  was  in  and  by  the  said  articles  agreed, 
by  and  on  the  part  of  the  plaintiffs  and  Ogilby,  that  the  aforesaid 
proportions  *or  allotments  of  the  said  slob  or  waste  land,  when 
reclaimed,  which  should  be  allotted  to  them  respectively  as  afore- 
said, should  be  received  and  taken  by  them  respectively  in  full  of 
all  rights  and  claims  of  the  plaintiffs  and  Ogilby  respectively,  or 
any  of  their  respective  tenants  claiming  from  or  under  them  or 
him,  in  respect  of  the  said  slob  or  waste  land,  and  that  the  plaintiffs 
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and  Ogilby  respectively  would  protect  and  indemnify  the  defendants 
from  and  against  any  right  or  claim  derived  from  and  under  the 
plaintiffs  and  Ogilby  respectively,  which  should  or  might  be  made 
by  any  of  their  said  tenants  respectively,  in,  to,  or  upon  the  said 
slob  or  waste  land,  or  any  part  thereof,  except  as  to  any  contract  or 
engagement  which  might  have  been  theretofore  entered  into  by  the 
defendants,  or  any  of  them,  with  the  said  tenants  respectively,  or 
any  of  them,  in  respect  thereof :  that,  after  the  making  of  the  said 
articles,  to  wit,  on  the  said  17th  of  March,  1888,  by  a  certain 
memorandum  then  indorsed  on  the  said  articles  of  agreement,  by 
and  with  the  consent  and  approbation  of  all  the  said  parties  to  the 
said  articles,  and  then  signed  by  one  J.  M.  Fearce,  as  the  solicitor 
and  agent  of  the  defendants,  it  was  and  is  declared  to  be  understood 
between  the  said  parties  to  the  said  articles  of  agreement,  that  the 
plaintiffs  and  Ogilby  were  only  severally,  and  not  jointly,  held  and 
bound  for  the  fulfilment  of  the  said  agreement  on  their  own 
respective  parts,  but  not  for  each  other ;  and  that  the  sum  of  1,000/. 
80  in  the  said  articles  mentioned  to  be  paid  to  the  plaintiffs,  was 
for  certain  costs  and  expenses  which  they  the  plaintiffs  had  been 
pat  to  during  the  then  present  year,  partly  in  a  certain  survey 
made  by  Mr.  M'Neill,  and  for  his  plans  and  valuations;  which 
surveys,  plans,  and  valuations  the  defendants  were  to  have  the 
benefit  of,  but  that  they  were  to  be  forthwith  returned  to  the  plain- 
tiffs if  the  said  sum  of  1,000Z.  should  not  be  duly  paid  as  mentioned 
in  the  said  articles  ;  and  it  was  also  thereby  ^agreed  that  the  said 
agreement  for  withdrawing  the  opposition,  and  facilitating  the  bill, 
as  in  the  said  articles  mentioned,  should  only  be  and  remain  in 
force  for  the  then  present  Session  of  Parliament,  1887-8 :  Averment, 
that,  the  said  articles  of  agreement,  and  the  said  memorandum  so 
indorsed  thereon  as  aforesaid,  having  been  so  made  as  aforesaid, 
afterwards,  to  wit,  on  the  said  17th  of  March  in  the  year  last  aforesaid, 
in  consideration  thereof  and  of  the  premises  aforesaid,  and  in  con- 
sideration that  the  plaintiffs  would  then  observe,  perform,  fulfil, 
and  keep  all  things  in  the  said  articles  and  memorandum  contained 
on  their  part  and  behalf  to  be  observed,  &c.,  the  defendants 
promised  the  plaintiffs  that  they,  the  defendants,  would  observe, 
^.,  all  things  in  the  said  articles  and  memorandum  contained  on  their 
part  and  behalf  to  be  observed,  &c.,  so  far  as  concerned  the  interest  of 
^he  plaintiffs ;  that  the  plaintiffs,  on  the  faith  of,  and  in  pursuance  of 
^e  terms  of  the  said  articles  and  memorandum,  afterwards,  to 
^t,  &c.,  delivered  to  the  defendants  the    surveys,  plans,  and 
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valaation  in  the  memorandum  mentioned,  being  of  \he  value  of 
1,000L  ;  that  the  plaintiffs'  opposition  to  the  bill  was  withdrawn  ; 
that  the  bill  was  brought  into  Parliament ;  that  its  provisions  were 
discussed  between  the  parties ;  that  differences  arose  between  them, 
which  were  referred  to  Mr.  Brodie,  by  whom  the  bill  was  settled ; 
that  the  plaintiffs  used  all  reasonable  means  and  endeavours  to 
promote  the  bill,  withdrew  their  opposition  to  its  progress,  and 
presented  a  petition  in  its  favour ;  that  Ogilby  also  withdrew  his 
opposition  to  the  bill,  and  used  all  reasonable  means  and  endeavours 
to  promote  its  progress ;  that  the  plaintifib  incurred  costs,  at  the 
request  of  the  defendants,  to  the  amount  of  1,2001. ;  that  the  bill 
passed,  with  divers  alterations  not  assented  to  by  the  plaintiffs,  or 
referred  to  Mr.  Brodie ;  and  that  the  plaintiffs  and  Ogilby  had  been 
at  all  times  ready  *and  willing  to  receive  their  respective  allot- 
ments, and  to  indemnify  the  defendants  from  claims  by  tenants,  dec, 
as  in  the  articles  of  agreement  mentioned :  The  declaration  then 
assigned  for  breaches,  first,  the  insertion  by  the  defendants  in  the 
bill  of  divers  powers  and  authorities,  and  divers  clauses,  provisoes, 
restrictions,  and  stipulations,  not  agreed  upon  and  submitted  to 
Mr.  Brodie ;  secondly,  that  such  last-mentioned  powers  and  autho- 
rities, &c.,  were  not  in  accordance  with,  but  contrary  to,  the  true 
intent  and  meanmg  of  the  agreement,  whereby  the  plaintiffs  were 
deprived  of  the  stipulated  reservation  of  the  reclaimed  waste; 
thirdly,  non-payment  of  the  1,000Z.,  as  agreed;   fourthly,  not 
returning  the  survey,  plans,  and  valuation ;  fifthly,  non-payment 

of  the  costs  incurred  by  the  plaintiffs. 

There  was  also  a  count  upon  an  account  stated. 

The  defendants  (including  Robertson)  severally  pleaded  various 

pleas,  to  some  of  which,  and  to  the  subsequent  pleadings,  there 

were  demurrers  (i). 

They  also  pleaded  non  assumpsit,  and  other  pleas,  upon  which 

issues  were  joined. 

The  cause  was  tried  before  Tindal,  Oh.  J.,  at  the  sittings  in 

London,  after  Hilary  Term,  1844,  when  a  verdict  was  entered  for 

the  defendants,  subject  to  a  motion.    That  verdict  was  afterwards 

set  aside,  and  a  new  trial  granted  (2). 

The  cause  agam  came  on  for  trial,  before  Tindal,  Ch.  J.,  at  the 

sittings  in  London  after  Michaelmas  Term,  1845.     The  plaintiffs 


(1)  See  The  Fishmongera'  Company 
y.  liobertson,  63  B.  B.  242  (5  Man.  A  Q. 
131 ;  6  Scott,  N.  B.  66, 112,  117). 


(2)  See   The  Fishnumgerti"  CV«f»"> 
V.  Robertaon,  1  0.  B.  60. 
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(as  upon  the  former  occasion)  called  upon  the  defendants,  on  notice, 
to  produce  the  part  of  the  agreement  in  their  custody,  with  the 
memorandum  indorsed  thereon.  The  defendants  accordingly  pro- 
duced *them.  They  were  respectively  signed  by  Towse,  on  behalf 
of  the  Fishmongers'  Company,  and  by  Kensit,  on  behalf  of  Ogilby. 
The  memorandum  indorsed  on  the  agreement,  was  as  follows: 
*'It  is  understood  between  the  parties  within  named,  that  the 
within-mentioned  wardens  and  commonalty  and  the  said  Bobert 
Ogilby  are  only  severally  and  not  jointly  held  and  bound  for  the 
fulfilment  of  the  within-mentioned  agi;eement,  on  their  own  respec- 
tive parts,  but  not  for  each  other ;  and  that  the  sum  of  1,0002. 
within-mentioned  to  be  paid  to  the  said  wardens  and  commonalty 
is,  for  certain  costs  and  expenses  which  they,  the  said  wardens  and 
commonalty,  have  been  put  to  during  the  present  year,  partly  in 
the  survey  made  by  Mr.  M'Neill,  and  for  his  plans  and  valuations 
the  several  persons  within  named  to  be  parties  of  the  third  part 
are  to  have  the  benefit  of,  but  that  they  are  to  be  forthwith  returned 
to  the  said  wardens  and  commonalty  if  the  said  sum  of  1,000Z. 
shall  not  be  duly  paid,  as  within  mentioned ;  and  it  is  also  agreed 
that  the  within-mentioned  agreement  for  withdrawing  the  opposition 
and  facilitating  the  bill,  as  within  mentioned,  shall  only  be  and 
remain  in  force  for  the  present  Session  of  Parliament,  1837-8." 

It  was  proved  that  the  Company  had,  pursuant  to  the  agreement, 
withdrawn  their  opposition  to  the  bill  in  question,  and  that  the 
defendants  had  had  McNeill's  plans  and  valuation,  but  that  they 
had  not  paid  the  1,0002. 

It  was  then  proposed  to  put  in  the  part  of  the  agreement  and 
indorsed  memorandum  that  was  in  the  possession  of  the  Company 
and  signed  by  Pearce,  as  solicitor  on  behalf  of  the  defendants. 
The  indorsement  was  regularly  proved,  and  was  read.  The  plain- 
tiff then  proposed  to  read  the  original  agreement  on  the  face  of 
the  document.  It  was,  however,  objected  for  the  defendants,  that 
this  could  not  be  done,  without  first  calling  *the  witnesses  who 
attested  its  execution  by  the  several  defendants,  or  duly  accounting 
tor  their  absence. 

The  LoBD  Chief  Justice  held  the  objection  to  be  well  founded, 
Baying  that  the  rule  requiring  the  attesting  witness  to  be  called,  was 
one  of  the  strictest  character,  and  could  not  be  dispensed  with, 
even  where  the  party  himself  admitted  the  execution  of  the  deed  by 
him ;  and  he  accordingly  rejected  the  agreement. 

To  this  rulmg  the  plaintiffs  tendered  a  bill  of  exceptions. 
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A  question  arose  as  to  Fearce's  agency.  It  appearing,  however, 
that  Pearce  had  acted  throughout  as  the  agent  and  attorney  for  the 
defendants,  that  his  name  appeared  to  the  bottom  of  the  bill,  and 
that  the  agreement  had  been  acted  upon  by  all  the  parties,  that 
objection  was  overruled;  and,  although  the  fact  was  stated  in  the 
bill  of  exceptions,  no  exception  was  tendered  by  the  defendants  on 
that  point. 

The  jury  returned  a  verdict  for  the  defendants  Robertson  and 
Staines  on  non  assiunpsit,  and  as  to  the  other  issues  they  were 
discharged. 

The  bill  of  exceptions  was  sealed  by  the  Lord  Chibf  Justicb  on 
the  27th  of  May,  1846.  That  learned  Judge  died  on  the  6ih  of 
July  in  that  year.  On  the  10th  of  February,  1848,  a  writ  of  error 
was  sued  out  on  the  part  of  the  plaintiffs,  returnable  in  the 
Exchequer  Chamber  on  the  15th  of  April.  On  the  same  16th  of  April, 
the  plaintiffs  sued  out  a  writ  of  scire  fctcias,  directed  to  the  SberifEs 
of  London,  commanding  them  to  give  notice  to  the  executors  of  the 
late  Chief  Justice  ''  to  be  before  the  justices  assigned  to  hold  pleas 
in  the  Court  of  our  sovereign  lady  the  Queen  before  the  Queen 
herself  and  the  Barons  of  the  Exchequer  of  our  lady  the  Queen,  in 
the  Exchequer  Chamber  at  Westminster,  on  Tuesday,  the  2nd  of 
May,  1848,  to  show,  if  they  the  executors  could  say  anything  for 
tliemselves  *why  they  should  not  confess  or  deny  the  seal  so  put  to 
the  said  bill  of  exceptions  as  aforesaid,  by  the  said  Chief  Justice,  to 
be  the  seal  of  the  said  Sir  Nicolas  Conyngham  Tindal,  knight, 
deceased." 

In  pursuance  of  this  writ,  D.  S.  Bockett,  Esq.,  one  of  the 
executors,  came  into  Court,  and  acknowledged  the  seal  of  the  late 
Chief  Justice  (i). 

On  the  20th  of  May,  1848,  errors  were  assigned,  viz.  the  improper 
rejection  of  the  agreement,  and  the  consequent  misdirection  to 
the  jury. 

On  the  19th  of  July,  the  defendants  (with  the  exception  of 
Bobertson,  who  had  died)  joined  in  error,  three  of  them,  vis. 
Stedman,  Edge,  and  Whiskin,  besides  the  common  joinder  in  error^ 
in  nullo  est  erratum,  pleading  [certain  pleas  which,  after  argument, 
the  Court  struck  out  as  being  irregular]. 


(1)  **If  the  juBtice  die,  yet  shall 
there  a  scire  facias  go  against  his 
executor  or  administrator;  for,  the 
death  of  the  Judge,  which  is  the  act  of 


Qod,  cannot  prejudice  the  paxty,  nor 
make  the  purview  of  the  statute  be  of 
no  force":  2  Inst.  427. 
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BovUl  (with  whom  was  Needliam),  for  the  plaintiffs  in  error  (i). 

The  facts  are  shortly  these :  The  plaintiffs  and  Ogilby  were 
opposing  a  bill  brought  into  Parliament  by  the  defendants,  for  the 
draining  and  reclaiming  a  large  tract  of  waste  land  in  Ireland. 
At  the  instance  *of  the  defendants,  they  agreed  to  withdraw  their 
opposition,  and  the  plaintiffs  agreed  to  give  ap  to  the  defendants 
certain  plans  and  valuations  which  had  been  made  for  them  at  great 
expense ;  in  consideration  of  which,  the  defendants  undertook  to  pay 
the  plaintiffs  1,000!.,  and  entered  into  other  stipulations  with  the 
plaintiffs  and  Ogilby  which  are  not  now  material.  Indorsed  on  the 
agreement  was  a  memorandum  of  the  same  date,  explaining  what 
the  parties  meant  by  the  original  agreement.  One  of  the  breaches 
assigned,  was,  non-payment  of  the  1,000Z.  The  only  plea  that  has 
now  become  material,  is,  the  plea  of  non  assumpsit  by  the  defendant 
Staines.  The  question  is,  whether,  the  memorandum  having  been 
duly  proved,  the  agreement  on  the  other  side  of  the  paper  was  so 
referred  to  and  incorporated  in  the  indorsed  memorandum,  as  to 
make  the  whole  admissible  in  evidence  without  calling  the  witness 
who  attested  the  defendants'  execution  of  the  first  agreement. 
Where  an  agreement  in  writing  is  qualified  or  explained  by  a 
Bubsequent  memorandum,  the  whole  constitutes  the  contract 
between  the  parties.  The  plaintiffs,  therefore,  in  this  case,  could 
not  have  sued  upon  the  first  agreement  alone.  The  question  has 
frequently  arisen  in  cases  upon  the  Stamp  Act.  [He  cited  Reed  v. 
Deere  (2)  and  other  cases.]  Here,  if  the  memorandum  indorsed  be 
read,  it  will  be  wholly  unintelligible  without  also  reading  the 
agreement  to  which  it  refers  as  'Uhe  within-mentioned  agree- 
ment.*' Whether  it  has  an  attesting  witness  or  not,  is  altogether 
immaterial. 
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(Parks,  B.  :  Tou  say  it  is  as  if  the  parties  had  said,  the  within  is 
our  agreement,  as  explained  or  altered  by  this  memorandum  ?) 

Exactly  so. 

(Pattbson,  J. :  In  that  view,  it  would  be  the  same,  whether  the 
first  agreement  was  signed  or  not.) 


A  will  or  codicil  containing  a  devise   of  real       [9ii] 


(1)  The  Judges  present  were  Parke, 
^M  Alderson,  B.,  Patteson,  J.,  Cole- 
ndge,  J.,  Wightman,  J.,    Erie,    J.. 


Piatt,  B.,  and  Bolfe,  B. 
(2)  31  B.  E.  190  (7  B.  &  C.  261). 
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estates,  but  not  duly  witnessed,  is  good,  if  confirmed  by  a  sabsequent 
codicil  having  the  proper  attestation,  though  the  latter  docament 
be  in  no  way  annexed  to  the  will  or  prior  codicil,  and  although  the 
attesting  witnesses  to  the  latter  codicil  did  not  see  the  former  one, 
or  the  will — provided,  it  would  seem,  that  the  instrument  that  is 
relied  upon  as  confirming  the  previous  one,  distinctly  refers  to  it : 
Utterton  v.  Vernon  (i). 

(Alderson,  B.  :  Suppose  the  memorandum  at  the  back  recited 
the  agreement  in  hac  verba,  must  the  plaintiffs  have  proved  both  ?) 

Certainly  not.  At  all  events,  the  agreement  was  admissible  as 
a  document  which  the  defendants  had  admitted  to  be  binding 
on  them. 

(Parke,  B.  :  We  wish  to  hear  the  other  side  upon  the  first  point* 
viz.  whether  the  memorandum  does  not  by  reference  incorporate 
in  it  the  first  agreement,  so  as  to  render  any  further  proof  of  it 
unnecessary.) 

J.  Brown,  for  the  defendants  in  error : 

If  the  defendants  in  error  satisfy  this  Court  that  Pearce  was  not 
their  agent,  the  exception  cannot  be  sustained,  and  the  Court  vill 
give  such  judgment  upon  the  whole  record  as  *the  Court  below 
should  have  given.  The  ruling  of  the  Lord  Chief  Justice  was 
wrong  ;  his  reasons  are  immaterial. 

(Parke,  B.  :  By  the  statute  of  Westm.  2,  we  are  bound  to  give 
judgment  according  to  the  exceptions.) 

The  learned  Judge  admits  the  memorandum  :  and  then  he  rales 
that  the  agreement  cannot  be  read  without  calling  the  attesting 
witness  to  it. 

(Bolfe,  B.  :  It  might  be  that  the  plaintiffs  were  prepared  with 
conclusive  evidence  of  Pearce's  authority,  which  they  would  have 
called  if  the  memorandum  had  not  been  admitted. 

Pattbson,  J.  :  You  did  not  except  to  the  reception  of  tlie 
memorandum,  on  evidence  of  the  agency  of  Pearce.) 

The  principle  contended  for  on  the  other  side,  does  not  app'? 
here.     The  memorandum  at  the  back  of  the  agreement  was  propprfj 

(1)  1  Ad.  &  £1.423. 
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proved  by  the  witness  who  attested  it,  and  who  clearly  was  not 
intended  to  attest  anything  bat  the  memorandum.  When  it  became 
necessary  for  the  plaintiffs  to  prove  the  first  agreement,  they  were 
bound  to  prove  it  in  the  ordinary  way.  The  instance  suggested  by 
one  of  the  Court,  of  the  first  agreement  being  recited  in  hac  verba  in 
the  indorsement,  does  not  meet  the  difficulty;  for,  in  that  case, 
the  attesting  witness  to  the  memorandum  would  attest  the  whole. 
In  GiUett  v.  Abbott  (i),  in  an  action  of  covenant  for  not  indemnifying 
the  plaintiff  against  liabilities  incurred  by  him  as  trustee  under  a 
former  deed,  to  which  the  plaintiff  and  defendant  were  parties,  the 
declaration  set  out  the  deed  of  indemnity,  which  recited,  in  part, 
the  deed  of  trust :  the  defendant  pleaded  that  the  plaintiff  did  not 
become  liable  by  reason  of  his  having  been  trustee  under  the  trust 
deed,  nor  was  the  loss  complained  of  a  consequence  of  the  trusts, 
or  of  the  plaintiff's  having  been  such  trustee  as  aforesaid ;  upon 
vhich  the  plaintiff  took  issue :  and  it  *was  held  that  neither  the 
form  of  the  issue,  nor  the  recital  in  the  deed  of  indemnity,  entitled 
the  plaintiff  to  put  in  the  trust  deed,  without  proof,  by  the 
subscribing  witness,  of  its  execution. 
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(Parke,  B.  :  Here,  the  original  agreement  is  ear-marked,  and 
incorporated  in  the  memorandum. 

Platt,  B.  :  Is  not  this  rather  like  the  case  of  an  assignment 
indorsed  on  a  lease,  with  a  covenant  by  the  assignee  to  indemnify 
the  assignor  against  breaches  of  covenant  in  the  original  lease  ?) 

That  would  stand  upon  a  totally  different  ground,  viz.  that  the 
party  took  an  interest  under  the  deed.  *  *  The  recital  in  the 
memorandum,  at  the  most,  only  amounts  to  an  admission  of  the 
defendants'  execution  of  the  first  agreement. 

(CoLERiDOB,  J. :  If  you  do  not  want  to  prove  the  execution  of  the 
first  agreement,  the  question  does  not  arise. 


Aldebson,  B.  :  It  is  not  a  mere  admission :  it  is,  in  effect,  a  new 
agreement,  compounded  of  the  two.) 

The  privilege  of  examining  an  attesting  witness  is  an  important 
one,  and  one  of  which  a  party  is  not  on  light  grounds  to  be 
depriv^. 

(1)  7  Ad.  &  El.  783, 
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The  Fuh-  (Eble,  J. :  What  reliance  can  be  placed  upon  the  recollection  of 
CoMPAMT  ^^  attesting  witness,  of  circumstances  occurring,  perchance,  many 
DiHBDALK.    y««8  before?) 

Parke,  B.: 

We  are  unanimously  of  opinion  that  the  effect  of  the  memorandam 
indorsed  upon  the  original  agreement  in  this  case,  was,  to  incorpo- 
rate and  make  the  whole  one  new  agreement ;  and,  consequeDtly, 
that  there  must  be  a  venire  de  novo. 

Venire  de  novo. 
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IN  THE  COURT  OF  EXCHEQUER. 


PITMAN  V.  WOODBUEY(l).  ""• 

^   '  Jvly  11, 

(3  Ex.  4—14.)  iVcw.  22. 

Declaration  in  covenant  on  an  indenture  bearing  date  the  2dtli  of  March,  [  i  ] 

1838,  made  between  the  plaintiff  and  the  defendant  {profert),  whereby  the 
plaintiff  then  demised  to  the  defendant  a  certain  messuage,  with  the  appur- 
tenances, for  the  term  of  seven  years,  and  the  defendant  did  thereby 
covenant  with  the  plaintiff  that  he  would  yearly,  and  every  year  during 
the  term,  keep  the  premises  in  good  repair,  and  give  them  up  in  good 
repair,  at  the  end  of  the  term ;  by  virtue  of  which  demise  the  defendant 
entered  upon  and  enjoyed  the  said  demised  premises.  The  breach  laid  was 
for  not  keeping  the  premises  in  repair  during  the  term.  The  defendant, 
after  setting  out  the  deed  on  oyer,  pleaded  that  his  part  of  the  indenture 
was  executed  by  him  after  the  alleged  day  of  the  execution  thereof ;  and 
that  the  plaintiff's  part  was  never  executed  by  him,  or  by  any  agent  of  his 
thereunto  lawfully  authorised ;  nor  was  there  ever  any  demise  of  the  said 
premises  to  the  defendant,  from  the  said  day  for  the  said  term ;  nor  was 
there  ever  any  lease  of  any  part  of  the  said  premises  put  in  writing  and 
signed,  or  made,  signed,  sealed,  or  delivered  by  the  plaintiff,  or  by  any 
agent  of  his  thereunto  lawfully  authorised  by  writing  or  otherwise ;  and 
that,  although  before  the  making  of  the  indenture,  to  wit,  on  the  25th  of 
March,  1838,  the  plaintiff  demised  the  said  premises  for  the  term  of  one 
year,  and  so  on  from  year  to  year,  by  virtue  of  which  demise  the  defendant 
entered  and  occupied  the  premises  for  a  term,  to  wit,  for  nine  years,  which 
term  had  ended  before  the  commencement  of  the  suit,  the  defendant  never 
did  occupy  the  said  premises  under  any  demise  from  the  plaintiff  other  than 
that  last  mentioned,  or  for  any  term  granted  by  the  indenture,  and  that 
there  never  was  any  consideration  for  the  execution  by  the  defendant,  on 
his  part,  of  the  indenture,  and  that  his  covenant  therein  was  void. 
Yerification :  Held,  in  substance  a  good  answer  to  the  action. 

Covenant.  The  declaration  stated,  that,  by  a  certain  indenture 
of  the  15th  of  March,  1838,  then  made  between  the  plaintiff  of  the 
one  part,  and  the  defendant  of  the  other  part  (profert),  the  plaintiff 
did  demise,  lease,  and  to  farm  let  to  the  defendant  a  certain 
messuage,  &c.,  with  the  appurtenances,  *to  have  and  to  hold  the  [  *6  ] 
same  to  the  defendant  from  the  25th  of  March,  1888,  for  and 
during  and  unto  the  full  end  and  term  of  seven  years  thence  next 
ensoing ;  and  the  defendant  did  thereby  covenant  with  the  plaintiff, 
&at  he,  the  defendant,  would  yearly  and  every  year  during  the 
said  term,  new  cut,  scour,  and  cleanse  all  such  gutters  and  drains 
aa  were  then,  or  thereafter  should  be,  cut  in  the  said  demised 
premises,  and  keep  the  said  premises,  &c.,  in  good  and  tenan table 
repair,  being  allowed  rough  timber  for  the  doing  thereof,  if  sufficient 
<^ald  be  found  on  the  premises ;  and  also,  that  the  defendant,  at 

II)  QtKJtre   how    far   this     case    is      Walsh  v.  Lonsdale,  (1882)  21  Ch.  D.  9, 
effected  by  the  Judicature  Acts.    See      52  L.  J.  Ch.  2.-^.  G.  P. 
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PiTMAK  the  expiration  or  other  sooner  determination  of  the  said  term, 
Woodbury,  should  give  up  the  said  premises  in  good  repair;  by  virtue  of 
which  demise,  the  defendant  afterwards,  to  wit,  on  the  25th  of 
March,  1838,  entered  into  the  said  demised  premises  with  the 
appurtenances,  and  was  thereof  possessed  for  the  said  term  so  to 
him  thereof  granted  as  aforesaid,  and  continued  so  thereof  possessed 
until,  to  wit,  the  25th  of  March,  1845,  when  the  said  term  expired. 
Breach,  that  the  defendant  did  not  nor  would,  after  the  making  of 
the  said  indenture,  and  during  the  said  term,  keep  the  premises, 
&c.,  in  good  and  tenan table  repair,  although  the  plaintiff  was  at  all 
times  ready  and  willing  to  allow  the  defendant  rough  timber  for 
the  doing  thereof,  whereof  the  defendant  had  notice ;  and  on  the 
contrary  thereof,  the  defendant,  after  the  making  of  the  indenture, 
and  during  the  continuance  of  the  said  term,  to  wit,  on  &c^  and 
from  thence  &c.,  permitted  the  said  premises  to  be  and  continae 
ruinous,  &c.,  and  in  bad  and  untenantable  repair.  The  defendant, 
after  craving  oyei-  of  the  indenture,  and  setting  it  out  in  hac  rerha, 
pleaded,  first,  non  est  factum;  and  for  a  further  plea,  that  the 
defendant's  part  of  the  supposed  indenture  in  the  declaration  men- 
tioned was  made,  signed,  sealed,  and  delivered  by.  him  long  after 
the  said  25th  of  March,  1838,  to  wit,  on  &c.,  and  not  otherwise ; 
[  *6  ]  and  that  the  plaintiff's  part  of  the  said  supposed  indenture  *was 
never  signed,  sealed,  or  delivered  by  the  plaintiff  as  his  deed,  or  in 
any  other  manner  whatsoever ;  nor  was  the  same  supposed  inden- 
ture ever  signed,  sealed,  or  delivered  by  the  plaintiff  or  by  snv 
agent  or  agents  of  his  thereunto  lawfully  authorised  by  writing  or 
otherwise ;  nor  was  any  lease  in  the  premises  in  the  declaration 
alleged  to  have  been  demised,  leased,  and  to  farm  let  onto  the 
defendant,  from  the  25th  of  March,  1838,  for  and  during  and  onto 
the  full  end  and  term  of  seven  years  thence  next  ensuing,  or  anj 
lease  of  any  part  of  the  said  premises,  put  in  writing  and  signed,  or 
made,  signed,  sealed,  or  delivered  by  the  plaintiff,  or  by  any  agent 
or  agents  of  the  plaintiff  thereunto  lawfully  authorised  by  writing 
or  otherwise ;  and  further,  that,  although  before  the  making  of  the 
said  indenture,  to  wit,  on  &c.,  the  plaintiff  demised  to  the  defendant 
the  premises  in  the  declaration  mentioned  to  have  been  demised, 
to  have  and  to  hold  the  same  to  the  defendant  thenceforth  for  the 
term  of  one  year  thence  next  following,  and  so  on  from  year  to 
year,  for  so  long  a  time  as  the  plaintiff  and  defendant  should 
respectively  please,  by  virtue  of  which  demise  the  defendant  then 
entered  into  the  said  demised  premises,  and  then  became  and  was 
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possessed  thereof  under  the  said  demise,  to  wit,  for  &c.,  until  &c.,  Pitman 
which  had  elapsed  before  the  commencement  of  this  suit,  to  wit,  woodbury. 
on  &c. ;  yet  the  defendant  never  did,  under  or  by  virtue  of  the 
supposed  demise  in  the  declaration  mentioned,  or  under  or  by 
virtue  of  any  demise  by  the  plaintiff  other  than  that  hereinbefore 
mentioned,  enter  into  or  become  possessed  of  the  said  demised  pre- 
mises, with  the  appurtenances,  and  never  did  become  nor  was  he 
at  any  time  possessed  thereof,  for  any  term  whatsoever  granted  by 
the  supposed  indenture  in  the  declaration  mentioned,  or  otherwise 
than  in  this  plea  mentioned ;  and  further,  that,  save  as  aforesaid, 
there  never  was  any  demise  by  the  plaintiff  to  the  defendant  of  the 
said  premises  ;  and  that  there  never  was  any  consideration  or  value 
for  the  signing,  sealing,  *and  delivery  of  the  said  supposed  inden-  [  '7  ] 
tare,  or  of  his  said  part  of  the  said  supposed  indenture ;  and  that 
the  alleged  covenant  of  the  defendant  was  void  and  of  no  effect. 
Verification. 

Special  demurrer  to  the  latter  plea,  assigning  for  causes,  that  it 
neither  confesses  and  avoids  nor  traverses  or  denies  the  causes  of 
action  in  the  declaration  mentioned;  that  the  matters  therein 
alleged  form  no  excuse  or  discharge  to  the  defendant  from  his  per- 
forming the  covenants  in  the  indenture;  and  that  it  does  not 
allege  or  show,  with  sufficient  or  any  certainty,  that  the  plaintiff 
hindered  or  prevented  the  defendant  from  entering  into  or  becoming 
possessed  of  the  said  demised  premises,  under  or  by  virtue  of  the 
said  indenture,  or  for  the  said  term.     Joinder  in  demurrer. 

The  defendant's  points  for  argument  were,  that,  by  reason  of  the 
plauitiff's  non-execution  of  the  lease,  the  defendant  is  not  liable  to 
be  sued  in  the  form  of  an  action  of  covenant ;  and  secondly,  that 
the  plea  amounts  to  non  est  factum. 

The  case  was  argued  in  the  sittings  after  Trinity  Term  last, 
(July  11,)  by 

Willes,  in  support  of  the  demurrer : 

The  plea  is  bad  in  substance.  It  is  intended  to  raise  the  same 
question  as  that  in  Soprani  v.  Skuiro  (i) ;  and  no  doubt  that  case 
will  be  relied  upon  in  support  of  the  plea.  In  the  case  of  CardweU 
V.  Lucas  (2),  the  same  point  arose,  but  this  Court  gave  no  opinion 
upon  it.  The  plea,  in  effect,  sets  up  a  partial  failure  of  considera- 
Hon,  which,  therefore,  is  not  a  good  defence,  as,  in  the  case  of  a 
deed,  it  is  not  necessary  that  any  consideration  should  exist  in 
(1)  Yelv.  18.  (2)  46  B.  E.  609  (2  M.  &  W.  111). 


540  1848.     EX.     8  EX.  7—10.  [iub. 

PiTMAH      order  to  support  it.     In  the  recent  case  of  Coach  y.  Goodman  (i), 

WooDBUBT.    ^^®  Court  of  Queen's  Bench  were  clearly  of  opinion,  that,  if  a  lease 

be  executed  by  the  lessee,  and  he  enter  and  enjoy  the  lands 

demised,  he  is  liable  to  an  action  of  covenant  by  the  lessor,  though 

[  *8  ]        *the  lessor  did  not  execute  the  deed.    By  that  case  it  appears,  that, 

at  all  events,  in  order  to  afford  a  good  defence,  the  plea  should 

show  a  total  failure  of  consideration,  which  the  present  plea  does 

[  9  ]        not  properly  do.     *     *     (He  also  cited  Rose  v.  Potdton  {i).) 

Fitzhei'bert,  contra  : 
The  plea  is  sufficient.  The  supposed  covenant,  if  good,  binds 
the  defendant  to  repair  during  the  term.  If  a  lease  be  not  execated 
by  the  lessor,  and  the  lessee  do  not  enter  on  the  premises  for  the 
term,  he  is  not  bound  by  the  covenant.  Here  the  term,  which  is 
the  foundation  of  the  covenant,  fails,  and  therefore  the  covenant 
also  fails:  Com.  Dig.  tit.  "  Covenant,"  (F.) ;  Soprani  v.  Shirro  (3). 
In  Knijye  v.  Palmer  (4),  it  was  held,  that  a  covenant  upon  a  lease 
made  by  the  committee  of  a  lunatic,  by  the  plaintiff  as  committee, 
would  not  stand,  and  that  all  the  covenants  which  ran  with  the 
land  fell  to  the  ground.  In  Northcote  w.  LhiderhiU{6),  the  Court 
agreed,  that,  where  a  conveyance  of  land  is  void,  so  as  no  estate 
passes,  all  dependent  covenants  are  void  also.  Ltidford  v.  Barber  (6) 
is  to  the  same  effect.  Wilson  v.  Woolfryres  (7)  was  an  action  of 
covenant  by  four  plaintiffs,  who  declared  that  they,  A.,  B.,  C,  and 
D.,  by  indenture  demised  to  the  defendant,  and  made  profertot  the 
counterpart :  it  was  held,  that,  under  the  plea  of  non  est  factum, 
[•10]  the  defendant  might,  after  proof  *of  the  execution  of  the  counter- 
part by  him,  produce  the  demising  part  to  show  that  only  two  of 
the  four  lessors  executed  it.  [He  referred  to  Doe  d.  Mailow  v, 
Wiggins  (8)  and  Aveline  v.  Whisson  (9).]  It  is  also  stated,  that  the 
defendant  did  not  occupy  the  premises  under  the  lease,  but  under 
a  distinct  demise  from  the  plaintiff. 

Willes,  in  reply,  [cited  Com.  Dig.  Covenant  "  Fait,"  (C.  2), 
Co.  Litt.  229  and  Pearce  v.  Mortice  (lO)]. 

Parke,  B.,  referred  to Frowfin  V.  Sfwatt  (IJ) ,  and  ^yi^rtt  V.  Tf'tfliaiiw  (12).^ 

Cur.  adv.  ridt. 

(1)  2  Q.  B.  680.  ^7)  18  R.  R.  396  (6  Moo.  &  Sa  341). 

(2)  36  R.  R.  761  (2  B.  &  Ad.  822).  (8)  4  0.  B.  376. 

(3)  Yelv.  18.  (9)  61  R.  R.  662  (4  Man.  A  G.  801). 

(4)  2  Wile.  130.  (10)  2  Ad.  &  El.  84. 

(5)  1  Salk.  199 ;  1  Ld.  Ray.  388.  (11)  Str.  705;  I.d.  Ray,  1428. 

(6)  1  R.  R.  156  (I  T.  R  90).  (12)  3  Lev.  193. 
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The  judgment  of  the  Goubt  was  now  delivered  by  Pitman 

PaRKB,B.:  WoODiuBY. 

[11] 
This  case  was  fully  argued  before  my  brothers  Alderson,  Rolfe, 

Piatt,  and  myself,  at  the  sittings  after  last  Term,  by  Mr.  Willes, 

for  the  plaintiff,   and  Mr.  Fitzherbert,  for  the  defendant.     (His 

Lordship,  after  stating  the  pleadings,  proceeded :)  Two  questions 

arose — one  of  substance,  the  other  of  form. 

The  substantial  question  is,  whether  in  an  action  on  an 
indenture  of  lease  for  the  breach  of  a  covenant  to  repair  during  the 
term,  which  runs  with  the  land,  it  is  an  answer  that  the  lessor 
never  executed  the  indenture,  and  consequently,  that  the  term  to 
which  the  covenant  was  annexed  never  was  created  ;  and  whether 
it  makes  any  difference  that  the  lessee  occupied  from  year  to  year, 
for  the  whole  period  of  years  comprised  in  the  intended  lease. 

The  question  of  form  is,  whether  the  plea  stating  these  facts 
specially  is  bad,  on  the  special  demurrer?  Upon  the  principal 
question  we  should  have  felt  little  difficulty,  had  it  not  been  for  the 
expression  of  an  opinion,  in  the  Court  of  Queen's  Bench,  in  the 
case  of  Cooch  v.  Goodman  (i),  that  the  lessee  who  executes  the 
indenture  of  lease  is  bound  by  the  covenants  in  it,  which  run  with 
the  land,  where  he  has  entered  and  enjoyed  for  the  whole  term, 
though  the  lessor  never  signed  or  executed  the  lease. 

The  cases  establish,  that  a  covenantee  in  an  ordinary  indenture, 
who  is  a  party  to  it,  may  sue  the  covenantor  who  executed  it, 
although  he  himself  never  did;  for  he  is  a  party,  although  he 
'did  not  execute,  and  parties  to  an  indenture  may  sue,  though 
strangers  cannot ;  and  it  makes  no  difference  that  the  covenants  of 
the  defendant  are  therein  stated  to  be  in  consideration  of  those  of 
the  covenantee.  Of  this  there  is  no  doubt,  nor  that  a  covenant 
binds  without  consideration.  But  with  respect  to  leases  by  inden- 
ture, the  older  authorities  show  that  the  covenants,  which  depend 
on  the  interest  of  the  lease,  and  are  made,  because  *the  covenantor  [  '*i2  ] 
has  that  interest — such  as  those  to  repair  and  pay  rent  during  the 
term,  are  not  obligatory,  if  the  lessor  does  not  execute, — not  because 
the  lessor  is  not  a  party,  but  because  that  interest  has  not  been 
created  to  which  such  covenants  are  annexed,  and  during  which 
only  they  operate,  as  such  covenants  undoubtedly  do  not,  if  the 
term  ends  by  surrender,  and  are  suspended  by  eviction  by  the 
Idssor,  00  they  do  not  begin  to  operate  unless  the  term  commences : 

(1)  2  Q.  B.  698. 
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Pitman  jjJjq  foundation  of  the  covenant  failing,  the  covenant  fails  also. 
Woodbury.  Unless  there  be  a  term,  a  covenant  to  repair  during  it  is  void.  But 
with  respect  to  collateral  covenants,  not  depending  on  the  interest 
in  the  land,  it  is  otherwise,  and  they  are  obligatory.  This  rule  of 
law  is  to  be  found  in  the  older  authorities,  which  are  collected  in 
Com.  Dig.  "  Covenant,"  (F).  The  case  of  Soprani  v.  Skurro  (l)  is 
one.  Ip  that  case  the  Coubt  say,  the  covenants  to  repair  depeud 
upon  the  lease :  if  no  lease,  there  is  no  covenant ;  and  if  the  lease 
was  made,  and  then  surrendered,  all  the  covenants  would  be  void. 
In  the  case  of  WaUer  v.  The  Dean  and  Chapter  of  Norivich  (2),  there  is 
much  discussion  on  the  question,  whether  a  covenant  to  save  the  lessee 
harmless  was  avoided  if  the  term  was  void,  it  being  conceded  that  ihe 
covenants  to  repair  or  pay  rent,  immediately  depended  on  the  lease, 
and  were  void  if  it  was  void,  though  collateral  covenants  were  not 
affected.  And  in  Knipe  v.  Palmer  (s)  it  was  held  that  the  lease 
was  void  at  law,  because  made  by  the  committee  of  a  lunatic ;  and 
that  all  the  covenants  which  run  with  the  land,  the  lease  being 
void,  fell  to  the  ground.  In  the  case  of  CardweU  v.  Lvjcas  (4),  this 
Court  found  it  unnecessary  to  decide  this  point. 

From  the  report  of  the  case  referred  to  above,  of  Cooch 
V.  Goodman  (5),  the  Court  of  Queen's  Bench  do  not  appear  to 
[  *i3  ]  dispute  this  proposition,  but  they  consider  that  *the  doctrine  does 
not  apply  where  the  lessee  has  entered  and  enjoyed  during  the 
whole  term,  which  he  was  taken  to  have  done  in  that  case.  He 
was  deemed,  therefore,  to  have  had  all  the  consideration  for  his 
covenant  for  which  he  had  bargained.  There  is,  however,  a 
difficulty  in  saying  that  he  is  bound  by  having  enjoyed  for  a  period 
of  years  equal  to  those  which  the  term  would  have  comprised,  if  it 
had  been  granted,  if  he  was  not  bound  during  their  continuance ; 
and  it  is  hard  to  say  at  what  precise  time  th»  obligation  conmienced. 
It  is  to  be  remarked,  that,  although  Lord  Dbnman,  in  giving  judg- 
ment, expresses  that  as  the  opinion  of  the  Court,  the  case  was  not 
decided  on  that  ground,  but  on  another.  The  opinion,  therefore, 
was  extra-judicial.  Assuming,  however,  that  it  was  correct,  the 
present  case  is  clearly  distinguishable ;  for  this  plea  states  that  the 
defendant  never  entered  or  enjoyed  under  the  lease,  but  under  a 
distinct  demise  from  year  to  year.  He  therefore  never  had  that 
consideration  which  he  is  supposed  to  have  stipulated  for.    He 

(1)  Yelv,  18.  (3)  2  Wils.  132. 

(2)  Owen,   136;  reported  alBO  in  2  (4)  46  B.  E.  509  (2  M.  &  W.  HI). 
Brownlow,  158.  (5)  P.  599, 
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enjoyed  under  a  different  right  altogether,  from  which  a  different  Pitman 
species  of  contract  might  be  probably  inferred,  to  be  enforced  in  woodbubt. 
another  form  of  action,  but  which  was  not  an  enjoyment  of  that 
interest,  during  the  existence  of  which  the  defendant  has  covenanted 
to  repair.  We  think,  therefore,  that  in  this  case  the  defendant 
never  was  bound,  because  the  term  to  which  the  covenants  declared 
upon  were  annexed,  never  was  executed. 

The  next  question  is  one  of  form,  on  which  little  discussion  took 
place  on  the  argument.  There  is  a  doubt  whether  the  plea  is  not 
an  argumentative  denial  of  the  execution  of  the  deed  by  the  defen- 
dant, according  to  the  case  of  Wilson  y.  Wool/tyres  (i),  in  which  Mr. 
Justice  Bayley  hesitated  at  first.  The  defendant  might  prove  that 
the  plaintiff  never  did  demise  by  executing  one  part  of  *the  inden-  [  ♦i*  ] 
ture  under  that  plea,  because  both  the  parts  of  the  indenture  consti- 
tuted one  deed,  and  unless  it  was  executed  by  him,  he  did  not  demise, 
and  the  deed  was  misdescribed.  That  decision,  we  believe,  has  been 
doubted  (2) ;  but  even  assuming  it  to  be  correct,  it  seems  to  us  that 
the  objection  is  not  sufficiently  pointed  out  by  the  special  demurrer ; 
and  therefore  we  must  give  our  judgment  that  the  plea  is  good. 

Judgment  for  the  defendant. 


Re  BARTLETT(S).  i8*«- 


(3  Ex.  28—34;  8.  C.  18  L.  J.  Ex.  25;  12  Jur.  940.) 

Under  the  54 th  section  of  1  &  2  Vict.  c.  106|  where  it  shall  appear  to  the 
Bishop  that  a  spiritual  person  holding  a  benefice  within  his  diocese,  haying 
neither  hoeuse  for  non-residence,  nor  legal  cause  of  exemption,  does  not 
sufficiently  reside,  the  Bishop  has  the  power  to  issue  his  monition  to  such 
person,  to  require  him  to  reside,  and  to  make  a  return.  Imprisonment  for 
a  crime  is  no  legal  cause  of  exemption  within  the  meaning  of  the  statute. 
The  question  as  to  the  fact  of  non-residence,  or  the  sufficiency  of  the  excuse 
for  it,  is  for  the  determination  of  the  Bishop,  and  the  remedy  against  his 
judgment  thereon  is  by  appeal  to  the  Archbishop. 

Under  the  58th  section,  if  the  benefice  continues  one  whole  year  under 
sequestration  issued  under  the  provisions  of  the  Act  for  disobedience  of  the 
order  requiring  residence,  the  benefice  becomes  void ;  the  subsequent  pro- 
Tision  in  that  section,  as  to  giving  notice,  is  only  for  the  purpose  of  giving 
the  Bishop  a  right  to  present  by  lapse,  and  not  for  the  purpose  of  creating 
an  avoidance. 

Bramwell,  on  a  former  day  (November  8)  in  the  present  Term, 

moved,  on  behalf  of  the  Bev.  J.  Bartlett,  incumbent  of  a  perpetual 

(1)  18  B.  B.  396  (6  Moo.  &  Sc.  341).      a  B.  488,  and  BartUtt  v.  Kirwood, 

(2)  See  2  Q.  B.  595.  2  E.  &  B.  771.— J.  G.  P. 

(3)  See  also  Ex  parte  Bartlett,   12 


[28] 
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Be  curacy  in  the  county  of  Hereford,  for  a  rule  calling  on  the  Bishop 

of  Hereford  to  show  cause  why  a  prohibition  should  not  be  directed 
to  him,  to  restrain  him  from  giving  notice  to  the  patron  of  the  per- 

[  ^29  ]  petual  curacy,  under  the  1  k  2  Vict.  c.  106,  s.  68,  that  the  ♦benefice 
was  void.     It  appeared  from  the  affidavit,  that  the  applicant  was  in 

[  *30  ]  the  Queen's  Prison,  undergoing  sentence  *of  imprisonment  for  two 
years,  for  the  publication  of  a  libel.  His  imprisonment  commenced 
on  the  16th  of  November,  1846.  On  the  22nd  of  December  in  that 
year,  the  then  Bishop  of  Hereford  issued  his  monition,  under  the 
54th  section  of  the  1  &  2  Yict.  c.  106.  To  this  a  return  had  been 
made,  alleging,  by  way  of  excuse  for  non-residence,  amongst  other 
things,  the  said  imprisonment.  The  Bishop,  deeming  the  excuses 
insufficient,  on  the  10th  of  March,  1847,  made  an  order  under  his 
hand  and  episcopal  seal,  for  the  applicant  to  reside  on  the  benefice 
within  thirty  days  after  the  service  of  the  order.  This  order  not 
having  been  complied  with,  a  sequestration  issued  on  the  26th 
of  May  following,  which  was  duly  served  and  put  in  force.  The 
applicant  then  appealed  to  the  Archbishop,  but  be  confirmed  the 
proceedings.  The  Bishop  was  about  to  take  further  steps  in  the 
proceeding. 

Bramivell,  in  support  of  the  motion  : 

The  present  case  turns  upon  the  construction  to  be  put  upon  the 
1  &  2  Yict.  c.  106,  which  statute  contains  many  provisions  for 
enforcing  the  residence  of  the  clergy.  The  first  question  which 
arises  is,  whether,  under  the  58th  section,  the  applicant  can  be  said 
to  have  disobeyed  the  Bishop's  monition.  Now  the  word  '^dis- 
obedience," used  in  the  preceding  section,  implies  the  power  to  obey. 
It  means  a  voluntary  disobedience.  The  applicant,  being  in  prison, 
had  not  the  power,  though  he  might  have  had  the  will,  to  obey  the 
Bishop's  monition.  The  Bishop,  therefore,  had  no  jurisdiction  in 
this  case. 

(Parke,  B.  :  The  words  of  the  54th  section  are,  "  If  it  shall  appear 
to  the  Bishop,"  and  not,  whether  a  particular  state  of  facts  exist  or 
not.    The  remedy  of  the  applicant  is  by  appeal. 

Pollock,  G.  B.  :  The  applicant  is  a  spiritual  person  holding  a 

benefice  within  the  Bishop's  diocese,  not  having  a  legal  cause  of 

exemption.     It  appears  to  me  that  you  do  not  observe  the  distinc- 

'  ]       tion  which  exists  between  legal   exemption  from  the    ^Bishop's 
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jurisdiction,    and   the   excuse  which    the    Bishop   shall   consider  iu 

sufficient.)  Bartlbtt. 

It  is  submitted  that  the  imprisonment  is  a  legal  cause  of  exemption. 

(Alderson,  B,  :  By  legal  exemption,  I  understand  such  cases  as 
are  exempted  by  the  Act,  as  in  the  case  of  the  heads  of  houses  in 
the  universities.) 

The  Bisliop  is  about  to  take  the  next  step,  and  treat  the  benefice  as 
forfeited  under  the  58th  section,  and  it  is  submitted  that  he  should 
not  do  this,  as  the  applicant  has  not  disobeyed  the  monition  within 
the  meaning  of  the  Act. 

In  the  next  place,  the  120th  section  enacts,  that  "  the  year  shall 
be  deemed  to  commence  on  the  first  day  of  January,  and  be 
reckoned  therefrom  to  the  thirty-first  day  of  December,  both  inclu- 
sive." Now,  although  the  benefice  has  continued  under  sequestra- 
tion for  the  space  of  three  hundred  and  sixty-five  days,  it  has  not 
been  so  for  "a  whole  year,"  within  the  meaning  of  the  Act. 

(Parks,  B.,  referred  to  Sharpey.  Bluck  (i).) 

Lastly,  non-residence  is  an  offence  against  the  laws  ecclesiastical, 
under  8  &  4  Vict.  c.  86,  and  therefore  the  Bishop  should  have 
proceeded  against  him  under  the  provisions  of  that  Act.  The 
23rd  section  prohibits  any  other  proceeding  from  being  adopted 
under  that  Act,  when  the  case  falls  within  it. 

(Pollock,  C.  B.  :  We  will  take  time  to  look  into  the  Act.) 

It  may  be  right  to  state,  that  an  application  for  a  prohibition  in 
the  present  case  was  made  in  last  Term  to  the  Court  of  Queen's 
Bench,  which,  however,  they  refused  (i). 

Cur.  adv.  vuLt. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.: 

An  application  was  made  a  few  days  ago  by  Mr.  Bramwell,  for  a 
rule  for  a  prohibition  against  the  present  Bishop  of  Hereford,  to 
prohibit  him  from  proceeding  *to  give  notice  to  the  patron  of  a  [  •" 
perpetual  curacy,  of  which  the  applicant  was  incumbent,  under  the 
^ih  section  of  the  Act  1  &  2  Vict.  c.  106.  Having  read  the  affidavit 
(I)  74  E.  B.  291  (10  Q.  B.  280). 

B.B. — VOL.  Lxxvn.  86 
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Re  of  the  applicant,  and  considered  the  clauses  of  that  statute,  ve 

are  all  of  opinion  that  the  rule  ought  to  be  refused. 

It  appears  from  the  affidavit,  that  the  applicant,  Mr.  Bartlett,  was 
sentenced  on  the  16th  of  November,  1846,  to  two  years'  imprison- 
ment in  the  Queen's  Prison,  for  libel,  and  committed  to  prison  on 
that  day.  On  the  22nd  of  December  in  the  same  year,  the  then 
Bishop  of  Hereford,  the  present  Archbishop  of  York,  issued  his 
monition  to  the  applicant,  under  the  54th  section  of  the  same  Act, 
to  which  a  return  was  made,  alleging,  as  an  excuse  for  non-residence, 
the  want  of  a  residence  house,  and  also  the  inability  of  the  applicant 
to  reside,  in  consequence  of  the  sentence  of  the  Court  of  Queen's 
Bench,  and  other  matters.  The  Bishop  deemed  the  reasons  stated 
in  this  return  to  be  unsatisfactory,  and  on  the  10th  of  March,  1847, 
made  an  order  under  his  episcopal  seal,  for  the  applicant  to  reside, 
and,  that  order  not  having  been  complied  with,  caused  on  the  26th 
of  May,  1847,  a  sequestration  to  issue,  which  was  duly  served  on 
the  applicant,  and  put  in  force.  Against  this  sequestration  the 
applicant  appealed  to  the  Archbishop  of  Canterbury,  who  confirmed 
the  proceedings. 

The  application  is  now  made  to  prohibit  all  further  proceedings 
under  the  68th  section,  by  the  present  Bishop,  on  the  ground  that 
he  has  no  jurisdiction,  because  the  orders  of  the  late  Bishop  were 
without  jurisdiction,  and  those  of  the  present  Bishop  must  be  also 
void  for  the  same  reason.  We  are  of  opinion  that  the  late  Bishop 
had  jurisdiction,  and  that  his  orders  were  not  void.  The  54th 
section  gives  the  Bishop  the  power  to  issue  a  monition,  where  it 
appears  to  him  that  a  person  holding  a  benefice  within  his  diocese, 
having  neither  license  for  non-residence,  nor  leged  cause  of  exemp- 
tion, does  not  sufficiently  reside.  The  monition  is  to  require  the 
[  *38  ]  spiritual  person  to  reside,  and  to  make  a  *return.  In  this  case, 
the  applicant  was  a  spiritual  person,  holding  a  benefice  in  the 
Bishop's  diocese,  and  he  had  no  license  for  non-residence,  nor  any 
legal  cause  of  exemption ;  ^for  we  all  are  clearly  of  opinion,  that  the 
inability  to  reside,  in  consequence  of  being  imprisoned  for  a  crime, 
was  no  legal  cause  of  exemption  within  the  true  meaning  of  the 
statute.  It  is  equally  clear  that  he  did  not  reside,  though  that  is 
a  circumstance  on  which  the  Bishop  is  to  decide  for  himself. 
The  Bishop  had,  therefore,  without  doubt,  the  power  to  issue 
the  monition.  To  that  monition  the  applicant  made  a  return, 
stating  reasons  for  non-residence,  and,  under  the  54th  section,  the 
Bishop  had  unquestionably  a  right  to  determine  on  the  sufficiency 
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of  those  reasons,  and  to  adjudicate  whether  they  were  satisfactory  Re 

or  not.    He  did  so  decide,  and  then  the  statute  gives  him  power  to      ^^'''^"^tt. 
order  the  spiritual  person  to  reside  in  thirty  days,  and,  in  case  of 
non-compliance  with  that  order,  to  sequestrate  the  profits  until 
such  order  should  be  complied  with,  or  sufficient  reasons  stated  and 
proved  for  non-compliance. 

It  is  clear,  that,  in  this  case,  the  order  was  not  complied  with, 
nor  any  reasons,  satisfactory  to  the  Bishop,  assigned  for  such 
non-compliance ;  and  therefore  the  sequestration  was  valid. 

If  the  Bishop  formed  a  wrong  judgment  on  the  fact  of 
non-residence,  or  the  sufficiency  of  the  excuse  for  it,  the  remedy 
was  under  the  54th  section,  by  appeal. 

There  was  no  want  of  jurisdiction  in  the  late  Bishop  to  order 
the  sequestration ;  and  the  sequestration,  the  appeal  having  failed, 
was  valid.  That  being  so,  we  cannot  prohibit  the  present  Bishop 
from  proceeding,  on  the  ground  that  the  sequestration  was  invalid. 

The  58th  section  requires  no  further  proceeding  by  the  Bishop, 
in  order  to  render  the   benefice  void.     It  provides,  that,  if  the 
benefice  continues  one  whole  year  under  sequestration  issued  under 
the  provisions  of  that  Act,   for  ^disobedience  of   the  monition       [  *34  ] 
requiring  residence,  the  benefice  shall  become  void. 

The  benefice  has  continued  under  such  a  sequestration  for  the 
required  period.  The  subsequent  provision  as  to  giving  notice, 
is  only  for  the  purpose  of  giving  the  Bishop  a  right  to  present 
by  lapse,  not  for  the  purpose  of  creating  an  avoidance ;  and  that 
provision  does  not  in  the  least  afifect  the  applicant,  for,  without 
the  notices,  the  patron  might  present.  We  cannot,  therefore, 
interfere  by  issuing  a  prohibition. 

We  have  been  informed,  after  the  conclusion  of  the  argument, 
that  the  Court  of  Queen's  Bench  had  refused  a  prohibition  (i),  and 
we  entirely  concur  in  the  propriety  of  that  refusal. 

Rule  refused, 

HAIGH  AND  Another  v.  JOSEPH  and  JOHN  JAGGAR.        i848. 

(3  Ex.  64—70 ;  S.  0.  18  L.  J.  Ex.  125.)  ^ov^. 

To  trespass  for  breaking  and  entering  the  plaintiff's  coal-mine  and  ^  ^^  J 

carrying  away  coal,  the  defendants  pleaded,  that  S.,  being  seised  in  fee  of 
the  mine  by  indenture  of  27th  September,  1804,  in  consideration  of  the 
yearly  rent  reseryed,  granted,  bargained,  sold,  and  confirmed  to  Joseph, 
Uatthew,  and  James  Jaggar,  their  executors,  &c.,  all  the  coal-mines,  veins, 
and  seams  of  coal  under  his  closes,  with  liberty  to  them,  their  executors,  &c., 

(1)  See  Ex  parte  BaHleU,  76  E.  B.  324  (12  a  B.  488). 
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Haigu  and  at  all  times  during  the  term  thereby  granted,  to  dig  for  and  gel  t^ 

^  coal  in  a  fair  and  workmanlike  manner ;  that,  in  oonsideratxon  of  420/.  paid 

AGOAU.  |jy  ^jj^jj^  ^  g    ^^  manner  following,  that  is  to  say,    35/.  on  ike  2nd  <rf 

Februarj',  1805,  and  35/.  on  the  2nd  of  February  then  next  following,  and 
so  successively  every  February  in  every  year,  until  the  full  end  and   tetm 
of  twelve  years,  commencing  from  the  2nd  of  February  next  ensuing  th« 
date  thereof,  the  said  Joseph,  Matthew,  and  James  Jaggar  should  have  tLe 
liberty  of  sinking  pits  on  Uie  said  closes,  at  any  times  thereafter  during  the 
term  thereinbefore  granted,  for  getting  and  vending  coals;  that  S,  did 
thereby  grant,   agree,  and  covenant  with  Joseph,  Matthew,  and  James 
Jaggar,  their  executors,  &c.,  that  they,  their  executors,  &c.,  should  en  jot 
the  liberty  and  privilege  of  getting  coal  for  any  time  or  term  of  years,  com- 
puting from  the  time  they  begin  to  sink,  until  six  acres  of  coal  be  gotteo; 
and  at  the  expiration  of  the  term  of  twelve  years,  the  full  quantity  of  so. 
acres  of  coal  being  not  then  gotten,  to  have  liberty  to  get  the  remainder; 
and  when  all  the  coals  were  gotten  to  the  quantity  of  six  acres,  the  busineK 
of  getting  coal  to  be  carried  on  until  all  the  coal  be  gotten  by  them,  tbdr 
executors,  &c.,  paying  to  S.,  for  every  acre  of  coal  gotten  above  the  quantity 
of  six  acres,  70/.  per  acre ;  to  have  and  to  hold  the  before-mentioned  to  be 
thereby  gi-anted  coal,  premises,  and  privileges,  from  the  2nd  February  then 
next  ensuing,  for  the  teim  of  twelve  years,  paying  therefore  to  S.  the  y^rly 
rent  of  35/.  at  the  times  and  in  manner  specified.     Averments,  that  Joee]^ 
Matthew,  and  James  Jaggar  entered  generally  into  the  said  coal  mines,  and 
that  they  won  and  dug  the  six  acres  before  the  expiration  of  the  twelve 
years,  and  thereupon  became  entitled  to  win  and  get  the  rest  of  the  coal 
paying  for  the  same  70/.  per  acre :  that,  afterwards,  Joseph  and  Matthew 
died,  leaving  James  surviving :  that  James  bequeathed  all  his  estate  in  tbe 
said  coal  mine  to  Eobert,  James,  and  William  Jaggar,  and  afterwards  died: 
that  his  will  was  proved  by  Eoberfc,  James,  and  William  Jaggar,  who,  as 
such  devisees  and  executors,  elected  to  take  the  estate  granted   by  the 
indenture,  by  way  of  use  under  the  Statute  of  Uses,  and  then  elected  that 
the  indenture  should  operate  and  enure  under  the  statute ;  whereupon  they 
became  entitled  to  the  said  coal  mines  for  the  residue  of  the  said  term.  The 
plea  then  alleged  an  entry  of  the  plaintiffs  under  colour  of  a  demise,  where- 
upon the  defendants,  there  still  remaining  eighteen  acres  of  coal  un worked, 
as  the  servants  of  the  executors  entered  the  coal  mine,  and  dug  and  carried 
away  the  coal :  Held,  that,  assuming  that  such  an  instrument  might  be 
construed  as  a  bargain  and  sale  by  way  of  use,  in  order  to  make  it  operate 
under  the  Statute  of  Uses,  an  election  to  that  effect  was  necessary ;  and 
that  such  election,  to  be  valid,  must  have  been  made,  not  by  the  executors, 
but  by  the  parties  themselves,  or  the  survivors  or  survivor. 

Whether,  under  such  a  grant,  the  original  lessees  having  discontinued 
working,  their  executors  could,  after  a  considerable  lapse  of  time,  again 
enter  as  if  they  were  the  termors,  until  the  whole  of  the  coal  had  been 
gotten,  qiioire. 

In  this  case  (i),  which  was  an  action  for  breaking  and  entering 
the  plaintiffs'  coal  mine,  and  digging  coals  thereout,  the  defendant 
amended  the  fourth  plea  as  follows :  That  one  John  Sykes,  before 
the  making  of  the  indenture  hereafter  mentioned,  and  long  before 
the  said  times  when  &c.,  or  any  of  them,  and  long  before  the 
plaintiffs  had  anything  in  the  said  coal  mine,  or  vein  of  coal,  in 

(1)  See  the  case  on  the  former  argument,  73  E.  E.  616  (16  M.  &  W.  525). 
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which  &c.y  to  wit,  on  &c.,  was  seised  in  his  demesne  as  of  fee  of       ftaigh 

and  *in  the   said  several  closes  in  which  &c.,  and  of  the  said      jagoab. 

coal  mine,  or  veins  of  coal,  situate,  lying,  and  being  under  the       [  •ss  j 

said  several  closes  &c. ;   and,  being  so  thereof  seised,  before  the 

said   times  when   &c.,  or  any  of  them,  to  wit,  on   the  27th   of 

September,  1804,  by  a  certain  indenture  then  made  between  the 

said  J.  Sykes  of  the  one  part,  and  one  Joseph  Jaggar,  Matthew 

Jaggar,  and   James  Jaggar  of   the  other  part,  it  was  witnessed, 

that,   for    and    in  consideration  of   the   yearly  rent   thereinafter 

reser\'ed,  and   the  covenants  and  agreements  therein  mentioned 

and  contained,  on  the  part  of  the  said  Joseph,  Matthew,  and  James 

Jaggar,  their  executors,  administrators,  and  assigns,  to  be  paid 

and  performed,  he,  the  said  J.  Sykes,  granted,  bargained,  sold,  and 

confirmed  to  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 

executors,  administrators,  and  assigns,  all   the  coal  mines,  veins 

and  seams  of  coal  of   him  the  said  J.  Sykes,  lying   and   being 

within   or   under  his  closes  of  land  belonging  to  the  farm  and 

tenements  at  Flockton  Moor  Head,  then  in  the  possession  of  the 

said  J.  Sykes,  commonly  called  or  known  by  the  several  names  of 

<Sce.,  (stating  the  names  of  the  closes)  together  with  all  necessary 

roads  and  ways  for  horses,  carts,  and  carriages,  in  and  over  the 

said  closes,  or  any  of  them,  to  and  from  the  pits  or  shafts  to 

l>e  sunk    in  the   said  closes   for  the   convenience  of   taking   and 

carrying   away  the   said   coal,  with  full   and  free   liberty  to   the 

said    Joseph,    Matthew,    and    James    Jaggar,    their    executors, 

administrators,  and  assigns,  at  all  times  during  the  term  thereby 

|?ranted,  to  dig  for,  sink  for,  and  get  the  same  coal  in  a  fair  and 

workmanlike  manner  in  the  said  closes,  or  any  of  them,  together 

with  sufficient  ground  room  or  back  room  in  the  said  closes,  near 

tbe  said  pits,  to  lay  all  such  coals  as  should  from  time  to  time 

be  gotten,  and  full  and  free  liberty  to  sell  and  dispose  of  such 

coals,  and   for  the   purchasers  thereof  to   carry  away  the  same 

with   horses,   carts,   carriages,   or    otherwise,   as    they   the    said 

Joseph,  Matthew,  and  James  Jaggar,  their  executors,  Jkc,  *should       t  *^^  J 

think    best,   by   and    along    the    roads    which    might    be    most 

conveniently  made  for   that  purpose,  and   full   and   free   liberty 

lor  the  lessees,  their  executors,  &c.,  for  the  getting,  selling,  and 

''arrring  away  the  said  coals,  and  clearing  the  same  of  and  from 

aJl  water,  gravel,  damp,  &c.,  which  might  obstruct  or  hinder  the 

winning  or  working  of  the  said  colliery,  they  the  said  Joseph, 

Matthew,  and  James  Jaggar,  their  executors,  &c.,  from  time  to 
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haioh       time  doing  as  little  damage  as  might  be  to  the  owner  or  occapieiB 
Jaggar.      of  the  said  lands  and  premises.     And  that  by  the  same  indenture 
it  was  further  witnessed,  that,  for   and  in  consideration  of   the 
sum  of  4201.  by  the  said  Joseph,  Matthew,  and   James  Jaggar, 
some  or  one   of  them,   paid   to   the   said  J.    Sykes,   in   manner 
following,  that  is   to  say,  the  sum  of  35Z.  on  or    before  the  2nd 
of  February,  1805,  and  the  further  sum  of  85Z.  on  or  before  the 
2nd  of  February  thence  next  following,  and  so  successively  every 
2nd  day  of  February  in  every  year  until  the  full  end  and  term 
of   twelve  years,   commencing  from   the  2nd  of   Febraary   next 
ensuing  the  day  of  the  date  thereof;  and  that  the  said  Joseph, 
Matthew,  and  James   Jaggar   had  thereby  covenanted   to    pay  to 
the  said   J.  Sykes,  his  heirs  and  assigns,  the   sum   of   42(M.  by 
yearly  portions  as  aforesaid,  they  the  said  Joseph,  Matthew,  and 
James    Jaggar,   their    executors,   &c.,   or    any   of    them,    should 
have  liberty  or   privilege  of  sinking   a  pit  or  pits  on   the  said 
closes,  or  any  part  thereof,  for   the  use  and   benefit  of   getting 
and   selling  coals   at  any  time  or    times  thereafter   during   the 
term    thereinbefore  granted    for    getting  and   vending    coals  as 
aforesaid,  at  their  will  and  pleasure,  and  to  suit  the  convenience 
of   them,   the  said   Joseph,   Matthew,   and   James  Jaggar,    their 
executors,  &c. ;  and  for  settling  and  having  all  future  and  other 
payments  more  than  the  said  sum  of  420Z.  for  six  acres  of  coals 
after  the  said  rate  of  70{.  per  acre,  to  be  paid  by  portions  as  afore- 
said, the  said  J.  Sykes  did,  for  himself,  his  heirs,  his  executors, 
&c.,  thereby  grant,   agree,  and   covenant   to  and  with   the   said 
[  *57  J        *  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  that, 
for   and   notwithstanding   anything    thereinbefore   or   after    con- 
tained   to    the    contrary,    they   the    said    Joseph,   Matthew,    and 
James   Jaggar,  their    executors,    &c.,   from   and   after   the   com- 
mencing of  digging  or  sinking  any  pit  or  shaft  for  the   sale  of 
coal  in  the  said  closes,  should  have  and  enjoy  the  liberty  and 
privilege  of  getting,  selling,  winning,  and  working  the  said  coals 
or   mines    in    as   large,    ample,   and    beneficial    manner,    to   all 
intents  and  purposes  whatsoever,  as  he  the  said  J.  Sykes  could 
settle  and  assure  the  same,  for  any  time  or  term  of  years,  com- 
puting the  same  from  such  time  as  the  said  Joseph,  Matthew, 
and  James  Jaggar,  their  executors,  &c.,  should  so  begin  to  sink 
as  aforesaid,  until   the  quantity  of  six  acres  of  coal  should  be 
gotten,  and  at  the  expiration  of  the  term  of  twelve  years,  then 
to   be  fairly  measured  at   the  joint  expense  of  the  said  parties, 
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and,  upon  Buch  admeasurement  being  taken,  the  full  quantity  of       Haiqh 

six  acres  of   coal  being  not  then  gotten,  to  l^ve  liberty  to  get      jaooab. 

the  remainder  as  aforesaid;   and  when  all  the  Qpals  were  gotten 

in  a  workmanlike  manner,  to  the  quantity  of  six  acres,  then  the 

said   business  of   getting   and   selling   coal   to   be   carried   on  as 

aforesaid,  until  such  time  as  all  the  coals  in  the  said  closes  be 

gotten  and  disposed  of  by  the  said  Joseph,  Matthew,  and  James 

J^gar,  their  executors,  &c. ;   paying,  or  causing  to   b6  paid,  to 

the  said  J.  Sykes,  his  heirs  and  assigns,  for  every  acre  of  coal 

to  be  gotten  over  and  above  the  aforesaid  quantity  of  six  acres, 

the  sum  of  70Z.  per  acre,  to   be  paid  for  by  the   said  Joseph, 

Matthew,  and  James    Jaggar,  their   executors,  &c.,   to  the  said 

J.  Sykes,  his  heirs  or  assigns,  yearly  and  every  year,  in  such 

proportions  as  the  sale  and  consumption  of  the  said  coals  should 

or  might  happen  to  amount  to,  according  to  the  admeasurement 

being  taken  thereof  by  the  said  several  parties,  their  respective 

executors,  &c. ;   and  that  the  said  Joseph,  Matthew,  and  James 

Jaggar,  their  executors,  &c.,  should    have  full   and  free   liberty 

and  privilege  of  getting  ^stones  in  some  convenient  part  of  the       [  *58  j 

said  closes,  at  any  time  or  times  of  getting  and  vending  the  said 

coals,  for  the  use  of  making  and  repairing  roads  for  the  use  and 

benefit  of   carrying   away   the   said   coals  when   gotten,  making 

satisfaction   for   the   same   to   the   said   J.   Sykes,   his   heirs   or 

assigns,  as  they  were  then  sold  for,  per  yard:   to  have  and  to 

hold  all  and  singular  the  before-mentioned  to  be  thereby  granted 

coale,  premises,  and  privileges  unto  the  said  Joseph,   Matthew, 

and  James  Jaggar,  their  executors,  &c.,  from  the  2nd  of  February 

then  next  ensuing,  for  and  during  the  term  of  twelve  years  then 

thence  next  ensuing  and  fully  to  be  complete  and  ended,  yielding 

and  paying  therefore  to  the  said  J.  Sykes,  his  heirs,  &c.,  the  yearly 

rent  of  85/.  at  the  times  and  in  manner  thereinbefore  specified : 

provided  always,  and  upon  condition,  that,  if  the  said  yearly  rent, 

or  any  part  thereof,  should  at  any  time  or  times  be  in  arrear  and 

unpaid  by  the  space  of  thirty  days  next  after  any  day  or  time 

whereat  or  whereon   the  same  ought  to  be  paid  as  aforesaid, 

although  not  demanded,  then  and  from  thenceforth  those  presents 

should  be  absolutely  void,  in  case  the  said  J.  Sykes,  his  heirs  or 

assigns,  should  at  any  time  afterwards  choose  the  same  to  be  void, 

but  not  otherwise;  and  the  said  J.  Sykes  did,  for  himself,  his  heirs, 

4c.,  thereby  grant,  agree,   and  covenant  to   and  with   the   said 

Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  that,  on 
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HAI6H  payment  of  the  rents,  and  performance  of  the  covenantB,  con- 
Jagoab.  ditions,  provisoes,  and  agreements  in  these  presents  specified  or 
mentioned,  to  be  by  the  said  Joseph,  Matthew,  and  James  Jaggar, 
their  executors,  &c.,  paid  and  performed  respectively,  they  the 
said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c., 
should,  and  lawfully  might,  peaceably  and  quietly,  without  any 
eviction,  ejectment,  suit,  let,  or  disturbance  of,  from,  or  by  the  said 
J.  Sykes,  his  heirs,  &c.,  have,  hold,  occupy,  and  enjoy  all  the  said 
coals,  premises,  privileges,  and  appurtenances  whatsoever,  and  also 

[  *69  ]  full  and  free  *liberty  for  the  said  lessees,  their  executors,  &c.,  to 
fix  all  necessary  gins  or  engines,  and  build  cabins  in  the  said 
closes,  and  the  same  to  remove  and  take  away,  as  occasion  might 
require ;  and  also  to  make  roads  and  ways  for  horses,  carts,  and 
carriages,  in  and  over  the  said  closes  aforesaid ;  and  the  said 
Joseph,  Matthew,  and  James  Jaggar  did,  and  every  of  them  did, 
jointly  and  severally,  for  himself  and  themselves,  their  respective 
executors,  &c.,  thereby  grant,  agree,  and  covenant  to  and  with  the 
said  J.  Sykes,  his  heir's  and  assigns,  that  they,  the  said  Joseph, 
Matthew,  and  James  Jaggar,  their  executors,  &c.,  should  and 
would,  in  every  year  during  the  said  term  of  twelve  years,  well 
and  truly  pay  and  cause  to  be  paid  unto  the  said  J.  Sykes,  bis 
heirs,  &c.,  the  clear  yearly  rent  above  thereby  reserved,  and  every 
part  thereof,  at  the  times  and  in  the  manner  thereinbefore 
appointed  for  payment  of  the  same  respectively ;  and  should  and 
would  pay,  bear,  and  discharge  all  taxes,  lays,  assessments,  and 
impositions  whatsoever,  which  should  or  might  be  taxed,  laved, 
assessed,  or  imposed  upon,  or  become  due  or  payable  out  of,  for, 
or  in  respect  of  the  said  intended  colliery,  whether  Parliamentary 
or  otherwise ;  and  should,  whenever  any  of  the  said  intended  pits 
or  shafts  ceased  to  be  used,  other  than  one  pit  or  shaft,  which  it 
was  agreed  should  be  from  time  to  time  left  open  for  air  or  vent 
during  the  said  term,  at  their  respective  costs  and  charges 
suflBciently  fence  about  all  such  pits  as  should  be  kept  open  for 
air  or  any  other  necessary  use,  to  prevent  men  and  cattle  from 
falling  therein ;  and  also  should  and  would,  at  the  end  or  sooner 
determination  of  the  term  thereby  granted,  make  the  ground  to  be 
used  as  and  for  roads  for  carrying  off  the  said  coals,  only  levelling; 
the  same;  and  should  and  would,  at  the  expiration  of  getting  of 
coals  aforesaid,  yield  up  and  leave,  and  cause  to  be  yielded  up 
and  left,  the  possession  of  the  said  granted  premises,  and  every 
part  thereof,  peaceably  and  quietly,  in  such  repair  as  aforesaid, 
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onto  the  said  J.  Sykes,  his  heirs  *or  assigns;  and  that  the  said       Haigh 
J.  Sykes,  his  heirs  or  assigns,  or  any  of  them,  or  any  other  person      jaogar. 
or  persons  whatsoever  by  his,  their,  or  any  of  their  order,  should  or       [  *60  ] 
might,  at  any  time  or  times  thereafter  during  the  said  term,  come 
and  go  into,  upon,  and  from  the  said  hereby  granted  coal  mines 
and  premises,  or  any  part  thereof,  to  view  the  same,  without  suit 
or  disturbance ;  and  that  the  said  J.  Sykes,  his  heirs,  &c.,  should 
not  nor  would,  at  any  time  or  times  during  the  term  of  getting  the 
said  coal  in  the  said  closes,  suffer  or  cause  to  be  suffered  or  made 
any  road  or  roads,  drain,  or  drains,  in  the  said  closes  of  land,  for 
the  use  and  benefit  of  any  other  person  or  persons  other  than  the 
said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.     In 
witness  whereof  &c.,  (executed  by  all  parties).     Averments:  that, 
after  the  making  of   the  said   indenture,  and   after  the  2nd   of 
February,  1805,   the   said   Joseph,  Matthew,  and   James  Jaggar 
became  entitled  to  the  mines  of  coal  therein  mentioned,  for  the 
term  and  interest  by  the  said  indenture  granted,  and  being  so 
entitled,  they  entered  generally  into  the  said  coal  mines,  veins,  and 
seams  of  coal,  and  commenced  digging  and  sinking  pits  for  getting 
coals ;  that  they  did  win  and  get  in  a  workmanlike  manner,  before 
the  expiration  of  the  said  term  of  twelve  years,  the  said  quantity 
of  six  acres  of  the  said  coal,  and  thereupon  they,  their  executors, 
administrators,  and  assigns,  became  entitled  to  win  and  get  all  the 
coals  which  remained  to  be  gotten  under  the  closes  in  the  indenture 
mentioned,  paying  for  the  same  at  the  rate  of  70Z.  per  annum;  that, 
before  the  said  times  when  &c.,  the  said  Joseph  Jaggar  died,  where- 
upon Matthew  Jaggar  and  James  Jaggar  became  entitled  to  the 
coal  mines  for  the  residue  of  the  said  term ;  that  Matthew  Jaggar 
died,  whereupon  James  Jaggar  became  entitled  to  the  coal  mines 
for  the  residue  of  the  said  term  ;  that  James  Jaggar  made  his  will, 
and  thereby  devised  all  his  estate  in  the  said  coal  mines  to  Eobert 
Jaggar,  James  Jaggar,  and  William  Jaggar,  whom,  *together  with        [  •ei  ] 
one  John   Jaggar,  he  appointed   his  executors ;   that  afterwards 
James  Jaggar  died ;  that  Bobert  Jaggar,  James  Jaggar,  and  William 
Jaggar,  duly  proved  the  said  will,  and  took  upon  themselves  the 
burthen  of  the  execution  thereof,  and  then,  as  such  devisees  and 
t'xecators   as   aforesaid,  elected  to   take   the   aforesaid   estate   or 
interest  so  conveyed  by  the  aforesaid  indenture  to  the  said  Joseph 
Jaggar,  Matthew  Jaggar,  and  James  Jaggar,  their  executors,  &c., 
^8  aforesaid,  by  way  of  use,  under  and  by  virtue  of  the  statute  for 
transferring  uses  into  possession,  and  then  elected  that  the  said 
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Haigh       indenture  should  operate  and  enure  under  the  said  statute;  where- 
Jagoab.      upon  the  said  Eobert  Jaggar,  James  Jaggar,  and  William  Jaggar, 
as  such  devisees  and  executors,  became  entitled  to  the  said  coal 
mines  for  the  residue  of  the  said  term.     The  plea  then  alleged  the 
entry  of  the  plaintiffs,  under  colour  of  a  certain  charter  of  demise, 
upon  the  said  coal  mine  and  veins  of  coal ;  whereupon  the  defen- 
dants, there  remaining  eighteen  acres  of  the  said  coal  unworked 
and   ungotten,   as   the    bailiffs  and   servants  of    Bobert   Jaggar, 
James  Jaggar,   and   Matthew  Jaggar,  devisees  and  executors  of 
James  Jaggar,  and  by  their  authority,  broke  and  entered  the  said 
coal  mine  and  veins  of  coal,  in  which  &c.,  for  the  purpose  of  winning 
and  taking  the  remainder  of  the  said  coal,  &c.,  qua  sunt  eadentj  kt. 
Special  demurrer,  assigning  for  causes  (amongst  others)  that  the 
defendants  failed  to  show  any  title  to  or  interest  in  the  loctis  in  quo 
in  the  executors  of  James  Jaggar  ;  that  it  did  not  appear  whether 
the  said  Joseph  Jaggar,  Matthew  Jaggar,  and  James  Jaggar,  elected 
in  what  manner  the  deed  should  operate ;  that  the  alleged  election 
after  the  death  of  James  Jaggar,  that  the  deed  should  operate  under 
the  Statute  of  Uses,  wa&  inoperative ;  that  no  legal  estate,  but  a 
matter  in  contract  at  most,  vested  in  the  grantees  under  the  deed, 
after  the  six  acres  of  coal  were  gotten,  or  the  term  of  twelve  years 
had  expired.     Joinder  in  demurrer. 

[  «2  J  Malins  argued   in  support  of  the  demurrer,  in  last  Trinity 

Term  (June  5  and  9) : 

The  instrument  set  out  in  the  plea  is  either  a  lease  for  twelve 
years  or  for  the  life  of  the  grantees,  if  it  operate  as  a  grant  at 
common  law.  On  the  face  of  it,  it  purports  to  be  a  lease  for  twelve 
years  only.  It  conveys  the  right  of  taking  coal  for  that  period,  or 
until  six  acres  are  exhausted.  If  it  be  treated  as  a  grant  at  common 
law,  it  is  in  respect  of  a  freehold  interest,  which  could  not  be 
created  without  a  limitation  to  the  grantees  and  their  heirs.  It  is 
suggested  that  it  might  operate  under  the  Statute  of  Uses,  and  so 
not  be  subject  to  the  technical  rule  which  requires  the  extent  of 
interest  to  be  measured  out.  But  a  party  who  takes  under  the 
statute  must  elect  not  to  take  at  common  law  :  Miller  v.  Green  (i). 
The  question  then  is,  whether,  under  all  the  circumstances,  the 
instrument  is  to  be  treated  as  a  lease  at  common  law,  or  under  the 
Statute  of  Uses.  It  is  submitted  that  it  is  a  lease  at  common  law. 
Assuming,  however,  that  the  lessees  had  a  right  of  election  so  as  to 
(1)  37  B.  E.  664  (8  Biug.  92). 
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make  it  operate  ander  the  statute,  no  election  has  been  made  in       Haigu 

due  time.     *     *     This  grant  being  general  in  its  terms,  the  instru-      jagoar. 

ment  primd  facie   operates  at  common  law.      On   the    27th   of         [  63  ] 

September,  1804,  the  lessees  had  an  interesBe  termini:  Co.  Litt. 

46  b ;    that  is,  an  interest  co-extensive  with  the  duration  of  the 

lease,  which  gave  them  a  right  of  entry,  and  they  might  then  have 

elected  to  take   under  the  statute :  Hey  ward*  s  case  (i),  Miller  v. 

Green  (2).    When  the  lessees  entered,  the  lease  took  effect  as  an 

estate  at  common  law:  Bac.  Abr.  tit.  ''Leases,"  (M.) ;  and  it  is 

clear,  from  the  judgment  of  this  Court,  in  Haigh  v.  Jaggar  (3),  that, 

as  a  common  law  conveyance,  it  affords  no  defence  to  the  action. 

Secondly,  even  if  this  instrument  did  operate  under  the  Statute  of 
Uses,  it  could  only  create  a  term  for  twelve  years,  or,  at  the  utmost, 
during  the  lives  of  the  grantees.  It  is  a  grant  of  an  incorporeal 
hereditament,  and  therefore  requires  words  of  limitation  in  order 
to  give  effect  to  it.    *    *    * 

Cowling,  for  the  defendants :  L  6*  ] 

The  document  will  not  bear  the  construction  contended  for.  In 
all  conveyances  the  "Aafcemiaw"  is  unnecessary,  and,  if  incon- 
sistent with  the  premises,  may  be  rejected :  Shep.  Touch.  76,  118. 
Here  there  is  no  ambiguity  in  the  premises.  The  deed  begins  by 
stating  the  consideration,  which  is  "  the  yearly  rent  thereinafter 
reserved."  That  is  not  a  rent  confined  to  twelve  years,  but  payable 
until  all  the  coal  is  exhausted.     *     *     * 

Then  as  to  the  question  of  election.  A  chattel  interest  might  [  66  ] 
pass  after  the  expiration  of  the  twelve  years,  if  a  proper  election 
were  made.  The  election  lies  with  the  grantees,  or,  if  they  make 
none,  with  their  representatives,  even  to  the  executors  of  the 
survivor:  Shep.  Touch.  83.  The  previous  general  entry  made  no 
difference :  for  it  was  a  mere  entry  for  .the  purpose  of  enjoying  the 
land,  not  for  declaring  what  interest  the  parties  should  take: 
Ueyward's  case  (4).  It  is  true,  that,  in  the  case  of  a  lease  at 
common  law,  the  entry  of  the  lessee  converts  his  inter  esse  termini 
into  an  estate;  but  where  the  instrument  operates  under  the 
Statute  of  Uses,  an  entry  cannot  have  that  effect,  for  the  estate  exists 
before  entry  by  virtue  of  the  statute.  If,  then,  the  general  entry  of  the 
lessees  did  not  amount  to  an  election,  there  is  nothing  to  prevent  the 
election  of  the  executors.    Ileyivard's  case  (4)  is  an  authority  in  point. 

(1)  2  Co.  Eep.  35  b.  (3)  73  R.  B.  616  (16  M.  &  W.  625). 

(2)  37  B.  B.  664  (8  Bing.  92).  (4)  2  Oo.  Rep.  35  a. 
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Hatch  Malins  replied. 

Jaugab.  <^'wr.  adv.  ruU. 

The  judgment  of  the  Court  was  now  deUvered  by 

Pollock,  C.  B.  : 

This  was  a  demurrer  to  an  amended  plea.  The  declaration 
complains  of  a  trespass  by  the  defendants,  in  entering  upon  a  coal 
mine  of  the  plaintiflFs',  and  taking  the  coal  thereout.  The  fourth 
plea  states,  that  one  J.  Sykes,  being  seised  in  fee  of  the  closes  in 
question  and  the  mines  under  the  same,  executed  an  indenture, 
which  is  set  out  verbatim  in  the  plea,  and  which  bears  date  the  27th 
of  September,  1804,  and  is  made  between  the  said  J.  Sykes  of  the 
one  part,  and  Joseph  Jaggar,  Matthew  Jaggar,  and  James  Jaggar, 
[  'e?  ]  of  the  other  part.  This  *deed,  which  is  very  inartificially  drawn, 
witnesseth — (His  Lordship  stated  the  deed.) 

The  plea  then  goes  on  to  aver,  that,  by  virtue  of  this  indenture, 
the  said  Joseph,  Matthew,  and  James  Jaggar  became  entitled  to 
the  mines  of  coal  therein  mentioned,  of  which  the  coal  mentioned 
in  the  declaration  is  parcel,  for  the  term  and  interest  by  the 
indenture  granted ;  and  that,  being  so  entitled,  they  entered 
generally  on  the  said  mines  and  commenced  working  the  same, 
and  before  the  end  of  twelve  years  actually  won  and  got  six  acres 
of  the  said  coal,  and  thereupon  became  entitled  to  win  and  get  the 
rest  of  the  said  coal,  paying  for  the  same  at  the  rate  of  70/.  per 
acre.  The  plea  then  goes  on  to  state,  that  afterwards  the  said 
Joseph  and  Matthew  died,  leaving  the  said  James  the  survivor,  and 
that  James  by  his  will  bequeathed  all  his  estate  and  interest  in  the 
said  mines  to  Eobert  Jaggar,  James  Jaggar,  and  William  Jaggar, 
whom,  together  with  one  John  Jaggar,  he  appointed  his  executors; 
that  afterwards  the  said  James,  the  testator,  died ;  and  that  his 
will  was  afterwards  duly  proved  by  the  said  Eobert,  James,  and 
William,  the  executors,  who  took  on  themselves  the  burthen  and 
execution  of  the  said  will,  and  then,  as  such  devisees  and  executors, 
elected  to  take  the  estate  or  interest  granted  by  the  said  indenture 
by  way  of  use,  under  the  Statute  of  Uses,  and  then  elected  that  the 
said  indenture  should  operate  under  the  said  statute,  and  so  became 
entitled  to  the  coal  which  remained  ungotten.  The  plea  then  gives 
colour  to  the  plaintiffs,  and  justifies  the  entry,  &c.,  of  the  defendants, 
as  bailiffs  of  the  devisees,  by  whose  command  the  defendants 
entered  for  the  purpose  of  winning  and  taking  the  remaining  coal. 
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To  this  plea  there  is  a  demurrer,  assigning  as  special  ground  of       Haiqh 
demurrer  that  it  does  not  appear  whether  the  said  Joseph  Jaggar,      jaooab. 
Matthew  Jaggar,  and  James  Jaggar,  named  in  the  indenture,  elected 
in  what  manner  the  indenture  should  operate,  whether  at  common 
law  or  under  the  Statute  of  Uses. 

The  case  has  already  been  before  the  Court  upon  a  former  [  68  ] 
demurrer,  and  the  report  of  it  is  to  be  found  in  the  16  Meeson  & 
Welsby,  525.  The  plea,  as  it  was  then  framed,  contained  no  aver- 
ment of  any  election  to  treat  the  deed  as  operating  under  the 
Statute  of  Uses  and  not  as  a  common  law  conveyance ;  and  the 
Court  then  gave  judgment  for  the  plaintiffs,  on  the  ground  that  the 
indenture  amounted  to  a  demise  for  twelve  years  only,  and  that, 
even  assuming  the  subsequent  part  of  the  deed  to  amount  to  a  grant 
by  way  of  easement  of  the  right  to  get  the  rest  of  the  coal,  still  that 
was  a  grant  to  the  three  lessees,  without  any  words  of  inheritance, 
and  80  became  inoperative  on  the  death  of  James,  the  survivor.  It 
was  then  argued,  on  the  part  of  the  defendants,  that  the  deed 
might,  as  an  instrument  to  take  effect  under  the  Statute  of  Uses, 
operate  to  give  a  good  estate  to  the  executors  of  the  surviving 
lessee,  till  the  whole  of  the  coal  should  be  gotten.  But  it  appeared 
to  us  clearly,  that  no  such  point  could  be  made,  in  the  then  state  of 
the  record,  inasmuch  as  there  was  no  averment  that  the  lessees  had 
elected  to  take  by  way  of  use,  which,  on  the  authorities  referred  to 
in  the  judgment  of  the  Court,  it  was  necessary  that  the  defendants 
should  have  done,  in  order  to  raise  such  a  defence.  We  therefore 
gave  judgment  for  the  plaintiffs,  but  at  the  same  time  permitted  the 
defendants  to  amend  their  plea  in  this  respect,  in  order  that  they 
might,  if  so  advised,  raise  this  defe^ce,  by  showing  that  the  parties 
had  in  fact  elected  to  take  under  the  statute.  The  plea  was  there- 
upon amended  by  introducing  the  averment,  which  we  have  already 
referred  to,  that  the  devisees  of  James  Jaggar  elected  to  treat  the 
deed  as  operating  under  the  Statute  of  Uses ;  and  what  we  now 
have  to  decide  is,  whether  this  averment  entitles  the  defendants  to 
oar  judgment.    We  are  all  clearly  of  opinion  that  it  does  not. 

We  will  assume  (for  the  purpose,  at  all  events,  of  the  present  argu- 
ment), that  a  bargain  and  sale  for  a  valuable  consideration  *to  three  [  *69  ] 
persons,  their  executors  and  administrators,  of  the  right  to  take  the 
coal  under  certain  closes  of  land,  would  be  good  by  way  of  use  to 
give  to  the  bargainees,  their  executors  and  administrators,  the  right 
to  enter  on  the  mine  and  take  the  coal  till  it  should  all  have  been 
gotten.    The  former  case,  however,  decided  that  the  grant  in  the 
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Haigh  indenture  in  question,  even  if  it  could  be  construed  as  a  bargain 
J  AGO  A  K.  c^nd  sale  by  way  of  use,  certainly  might  also  be  taken  as  a  common 
law  grant,  and  that,  in  order  to  make  it  operate  under  the  Siataie 
of  Uses,  an  election  to  that  effect  must  have  been  made ;  and  we 
think  that  such  an  election,  to  be  valid,  must  have  been  made,  not 
by  the  executors,  but  by  the  parties  themselves,  or  the  survivors  or 
survivor  of  them.  The  reason  of  this  is,  that,  after  the  death  of 
the  survivor,  all  interest  (treating  the  deed  as  a  grant  at  common 
law)  was  at  an  end.  The  election  must  be  made  while  there  is  the 
power  of  making  a  choice ;  and  this  cannot  be  done  where  one  of  the 
two  things,  between  which  the  choice  is  to  be  made,  has  become 
impossible.  It  is  idle  to  say,  that  the  executors  of  the  8urvi?or 
elected  to  take  under  the  statute.  They  had  no  choice  to  make. 
They  could  not  take  otherwise  ;  and,  if  they  took  at  all,  it  could  only 
be  because  the  lessees  under  whom  they  derive  title,  and  who  had 
a  choice  to  take  in  either  of  two  modes,  had  exercised  it  so  as  to 
give  a  right  to  their  executors,  without  any  election  whatever  on 
their  part. 

It  becomes  unnecessary,  therefore,  to  consider  the  further  question, 
whether  such  a  grant  as  this  would  have  been  good  under  the 
Statute  of  Uses,  so  as  to  justify  the  entry  of  the  defendants  on  the 
mines  in  question.  It  may,  however,  well  be  doubted,  whether  the 
authorities  referred  to  by  Mr,  Cowling  (Rossee's  case  (i)  and  Lord 
[  •70  ]  Hale's  note  to  Co.  Litt.  42  a)  warrant  the  conclusion,  that  ♦where, 
under  such  a  grant  as  that  now  before  us,  the  original  lessees  have 
discontinued  working,  their  executors  can,  after  any  lapse  of  time, 
again  enter  as  if  they  were  termors  till  the  whole  coal  has  been 
gotten. 

We  do  not,  however,  proceed  on  this  latter  ground,  but  on  the 
principle,  that,  without  an  election,  the  deed  must  be  taken  to  have 
operated  as  a  grant  at  common  law,  and  that  no  election  coold  be 
valid  which  was  not  made  in  the  lifetime  of  James  Jaggar,  the 
surviving  lessee.  Our  judgment  must,  therefore,  be  for  the 
plaintiffs  (2). 

Judgment  for  the  plaintiffs. 

(1)  Moore,  556.  bottom  of  p.  540,  the  expreaaon  which, 

(2)  His  Lordship  added,  that  the  in  the  manuscript  of  Parkk,  B.,  wa* 
former  case,  as  reported  in  16  M.  &  W.,  **  These  words  would  giTe  a  chattel 
contained  two  or  three,  probably  mere  interest  only,"  is  in  the  report,  **The» 
errors  of  the  press,  by  which  the  judg-  words  would  convey  that  interest  only." 
ment  of  the  Coukt,  in  one  particular.  And  though  some  attempt  had  been 
was  rendered  unintelligible.    At  the  made,    by   altering    the  rest  of  the 
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(3  Ex.  84—89;  S.  C.  18  L.  J.  Ex.  107.)  ^'^'  ^' 

In  an  action  of  ejectment  to  recover  twenty-two  acres  of  land  claimed  as  [  ***  ] 

parcel  of  a  certain  manor,  the  lessor  of  the  plaintiff,  who  sought  to  trace  his 
title  through  one  Sir  E.  C,  in  order  to  prove  a  lease  to  one  H.,  and  assign- 
ments by  him  to  P.,  and  by  P.  to  Sir  E.  C,  and  that  the  land  in  question 
was  parcel  of  the  manor,  offered  in  evidence  an  old  book  found  in  the 
muniment  room  of  the  family  to  whom  the  manor  belonged.  This  book, 
amongst  other  entries  and  receipts  in  the  handwriting  of  the  then  steward, 
contained  an  entry  of  the  lease  in  question,  and  a  minute  to  the  effect  that 
"  H.*8  widow  has  assigned  to  Sir  E.  C,  who  claimeth  ten  years  to  come." 
An  ineffectual  search  for  the  originals  had  been  made,  and  notice  had  been 
given  to  the  defendant  to  produce  them :  Held,  that  the  book  was  not 
receivable  in  evidence,  as  containing  an  entry  made  by  a  person  in  the 
coorse  of  his  business;  and  that,  if  it  was  admissible  as  evidence  of 
reputation,  it  merely  went  to  show  the  extent  of  the  manor. 

Ejectment  to  recover  certain  houses  and  land  at  Portsea,  claimed 
as  parcel  of  a  larger  piece,  consisting  of  twenty-two  acres,  and 
called  Howard  Furlong,  parcel  of  the  manor  of  Hayling.  It  appeared 
at  the  trial,  before  Coleridge,  J.,  at  the  last  Summer  Assizes  for  the 
county  of  Devon,  that  the  lessor  of  the  plaintiff  had  in  1825  purchased 
from  the  trustees  of  the  Duke  of  Norfolk  the  manor  of  Hayling, 
under  the  provisions  of  a  certain  Act  of  Parliament.  It  also 
appeared,  that  in  1559  the  Earl  of  Arundel  leased  the  manor  to 
Lord  Lumley  for  100  years,  the  reversion  being  entailed.  By  a 
statute  passed  in  the  time  of  Charles  the  First,  in  1627,  the  property 
was  rendered  strictly  inalienable,  and  remained  so  until  the  year 
1825,  when  the  plaintiff  made  the  purchase  under  the  Act  in  question. 
It  became  necessary  for  the  lessor  of  the  plaintiff,  in  order  to 
establish  his  case,  to  show  that  the  land  in  question  was  part  of  the 
manor  of  Hayling  in  1627.  The  lease  to  Lord  Lumley  expired  in 
1659,  and  an  underlease  by  him  to  Stowton  and  Lord,  for  ninety- 
nine  years,  was  proved.  The  lessor  of  the  plaintiff  was  then  about 
to  show  that  they  had  demised  twenty-two  acres  as  parcel  of  the 
manor  of  Hayling  (and  said  to  be  the  land  sought  to  be  recovered) 
from  1570,  for  fifty-one  years,  to  one  Kobert  Henslow,  and  that 
those  twenty-two  acres  were  then  assigned  to  one  Popinjay,  by  whom 
they  were  next  assigned  to  Sir  Edward  Cresswell  through  whom  the 
lessor  of  the  plaintiff  traced  his  claim.  In  order  to  prove  this  lease 
Mid  assignments,  and  so  to  establish  the  identity  of  the  lands 

pcuragraph,  to  make  it  sense,  it  had  not,  to  convey.    [The  judgment  as  reported 

However,  succeeded  in  that,  but  had  in  73  E.   R.  at  p.  628  is  corrected 

entirely  altered  the  meaning  which  the  accordingly. — J.  G.  P.] 
judgment  of  the  Court  was  intended 
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Dob  d.       claimed  by  the  lessor  of  the  plaintiff  with  those  in  the  lease  of  1559, 
Y,  an  ancient  book  was  offered  in  evidence.     This  book  was  found  in 

Skinneu.     ^y^q  muniment  *room  of  the  Duke  of  Norfolk,  and  purported  to  be 
*'  the  book  of  one  Robert  Spiller.     In  this  book  were  entries  of  the 

under-lease  to  Henslow  from  Stowton  and  Lord,  and  a  minute, 
dated  1610,  to  the  effect  that  ''  Henslow's  widow  had  assigned  to 
Sir  Edward  Cresswell,  who  yet  claimeth  ten  years  to  come."  By 
ancient  receipts  put  in  evidence,  it  was  proved  that  Spiller  was 
deputy  steward  of  the  manor  in  1620.  The  lessor  of  the  plaintiff 
claimed  a  right  to  give  this  book  in  evidence,  as  he  was  unable  to 
produce  the  original  leases,  although  an  ineffectual  search  had  been 
made  for  them,  and  notices  to  produce  the  originals  had  been  given. 
It  was  objected,  on  the  part  of  the  defendant,  that  as  the  existence 
of  the  original  could  not  be  proved  except  by  the  entry  itself,  it 
could  not  be  used  as  secondary  evidence.  This  evidence  being 
rejected,  the  plaintiff's  case  failed,  and  the  defendant  had  a  verdict 

Croivder  now  moved  for  a  rule  nisi  to  set  aside  this  verdict,  and 
for  a  new  trial,  on  the  ground  that  this  evidence  was 
improperly  rejected : 

This  evidence  ought  to  have  been  received  as  an  entry  made  by 
a  person  in  the  course  of  his  business,  although  it  cannot  be 
contended  to  have  been  against  his  own  interest. 

(RoLFB,  B. :  It  does  not  purport  to  be  a  copy  of  any  instrument 
which  Spiller  had  before  him  at  the  time.  He  may  never  have 
seen  it. 

Pollock,  C.  B.  :  It  appears  to  be  nothing  more  than  a 
memorandum.) 

It  was  the  duty  of  the  steward  to  make  an  accurate  memorandum, 
to  show  in  whose  hands  the  property  was.  In  Taylor  on  Evidence, 
p.  459,  it  is  said,  **  that,  in  the  absence  of  all  suspicion  of  sinister 
motives,  a  fair  presumption  arises  that  entries  made  in  the  ordinary 
routine  of  business,  are  correct." 

(Pollock,  C.  B.  :  There  is  no  authority  to  show  that  it  was  receiv- 
able, except  as  connected  with  an  act  done  at  the  time ;  and  of  that 
there  was  no  evidence. 

Pabke,  B.  :  Was  it  put  on  the  ground  of  reputation.) 
It  was  so  put 
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(Parke,  B.  :  The  book  was  not  a  *public  book.  Dob  d. 

Pad  WICK 

AX.DBB80N,  B. :  The  fullest  effect  that  can  be  given  to  it  on  that     skinnbb. 

ground,  is  to  show  that  there  was  a  manor  which  consisted  of       [  *^^  1 

twenty-two  acres ;  but  that  by  itself  is  wholly  immaterial,  and  did 

not  assist  the  plaintiff  in  the  least,  as  his  case  stood.) 

(He  cited  Doe  d.  Patteshall  v.  Turfard{\),  Price  v.  Torrington  (2), 
Pritt  V.  Fairclougk  (3),  and  Hagedom  v.  Reid{4).) 

Pollock,  C.  B.  : 

There  are  only  two  grounds  upon  which  it  has  been  contended 
that  this  book  was  admissible  in  evidence :  first,  as  evidence  of 
reputation ;  and  secondly,  as  an  entry  made  by  the  writer  in  the 
discharge  of  his  duty,  and  consequently  as  being  within  that  class 
of  cases  which  were  cited.  With  respect  to  the  first  ground,  all 
that  this  book  proves  is,  that  there  probably  was  a  manor,  and  that 
that  manor  contained  twenty-two  acres.  The  instant  that  the  entry 
is  sought  to  be  made  use  of  as  a  matter  of  reputation,  so  as  to 
connect  it  with  the  family  of  Cresswell,  it  would  be  used  for  a  pur- 
pose which  the  law  does  not  admit  of,  namely,  to  prove  some 
particular  and  distinct  fact :  that  clearly  cannot  be  done,  and  there- 
fore the  book  was  not  receivable  on  that  ground.  The  next  question 
that  arises  is,  whether  this  minute  is  receivable  in  evidence  as  an 
entry.  No  doubt,  in  many  cases  entries  have  been  received  as 
evidence,  such  as  the  entries  of  copies  of  old  deeds ;  entries  even  of 
abstracts  of  deeds ;  so  also  entries  made  in  the  regular  course  of 
business,  and  connected  with  acts  done  ;  all  these  have  been  received 
on  proof  of  the  handwriting,  and  the  identification  of  the  party 
who  made  the  entry,  and  upon  the  proof  of  the  book  in  which  the 
entry  is,  having  come  from  the  proper  custody.  But  the  present 
entry  is  not  a  copy,  nor  an  abstract  of  any  deed ;  for  the  latter  part 
of  it  alone  *could  be  of  any  service  to  the  plaintiff ;  namely,  that  [  *87  ] 
part  of  it  which  states  the  claim  of  the  Cresswells  to  be  for  ten 
years  to  come,  by  means  of  some  assignment  from  'the  widow  of 
Henslow.  There  is  no  evidence  to  show  that  the  deeds  themselves 
were  before  the  steward.  It  seems  to  me,  that  the  entry  was 
merely  the  result  of  the  inquiry  which  he  had  made  upon  the 
matter,  and  which  he  had  thereupon  written  down  in  this  book. 
There  was,  therefore,  no  act  done,  or  indeed  professed  to  be  done  ; 

(1)  37  B.  B.  581  (3  B.  &  Ad.  890).  (3)  13  B.  B.  811  (3  Camp.  305). 

(2)  1  Salk.  285;  2  Ld.  Bay.  873.  (4)  3  Camp.  377. 

B.B. — VOL.  LXXVII.  86 


562  1848.    EX.    8  EX.  87—88.  [r.b. 

Dob  d.       and  this  was  nothing  more  than  a  mere  entry  of  some  information 
Pad  WICK 

r.  that  he  seems  to  have  obtained  at  that  time,  and  which  he  perhaps 

Skinnbb.     thought  he  was  in  duty  bound  to  make  about  his  master*8  property. 

It  seems,  therefore,  to  me,  that  the  evidence  was  properly  rejected, 

and  that  there  ought  to  be  no  rule  in  the  present  case. 

Pares,  B.  : 

I  am  of  the  same  opinion  with  my  Lord  Ghibf  Baron.  I  think 
that  this  document  was  inadmissible  in  evidence,  and  that  this 
decision  is  in  accordance  with  the  current  of  authority  upon  the 
subject.  I  quite  agree  with  what  my  Lord  has  said  on  the  subject 
of  this  not  being  admissible  on  the  ground  of  reputation  ;  on  which 
ground,  indeed,  it  was  not  put  in  the  first  instance  by  Mr.  CrotaUr. 
To  a  certain  extent,  indeed,  it  is  evidence  of  reputation ;  because 
what  concerns  a  manor  is  matter  of  reputation,  as  to  the  history 
of  the  manor,  and  what  the  extent  of  the  manor  was.  But  supposing 
it  to  be  admissible  for  the  purpose  of  showing  what  the  extent  of 
the  manor  was,  it  would  be  by  no  means  sufficient  for  the  purpose 
for  which  the  learned  counsel  for  the  plaintiff  sought  to  pat  it  in 
evidence.  In  the  next  place,  there  are,  no  doubt,  cases  in  which  a 
copy  of  an  ancient  lease  or  document  has  been  allowed  to  be  given  in 
evidence,  after  a  proper  and  ineffectual  search  made  in  all  the  places 
in  which  it  is  to  be  presumed  the  original  document  itself  ought 
[  •88  ]  to  be  found.  In  that  case  it  must  purport  ♦either  to  be  a  copy  or 
an  abstract.  Now,  in  the  present  case,  the  entry  with  respect  to 
the  title  of  Sir  Edward  Cresswell,  through  whom  the  plaintiff  seeks 
to  derive  his  own  title,  which  is  the  only  material  part  of  the  entry 
does  not  appear  to  be  a  copy  or  an  abstract  made  by  the  steward 
of  a  lease  which  he  has  himself  seen.  It  is  therefore  clearly 
inadmissible  as  a  copy  or  an  abstract.  In  the  next  place,  this  is 
clearly  not  an  entry  in  which  the  steward  charges  himself,  and 
is  therefore  not  admissible  as  falling  within  that  class  of  entries 
which  are  made  by  a  party  against  his  own  interest.  The  only 
remaining  gi:ound  is,  whether  this  is  an  entry  in  the  coarse  vt 
business.  By  an  entry  in  the  course  of  business,  I  mean  at  a  time 
contemporaneous  with  that  duty  ;  and  there  must  be  some  evidence 
to  show  that  it  was  contemporaneous,  and  a  matter  which  it  waa 
the  steward*8  l)usine8s  to  do ;  as,  for  example,  suppose  it  were  his 
business  to  enter  the  dates  of  leases  which  he  granted,  the  entry 
of  the  dates  of  the  leases  might  be  admissible  as  matters  done  in 
the  course  of  his  business.     This  is  not  an  entry  of  anything  done 
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bj  the  steward,  but  is  only  an  entry  of  what  he  himself  had  obtained 
by  hearsay  with  respect  to  the  title  of  Sir  Edward  Cresswell ;  which  • 
he  had  pat  down  in  a  book,  because  he  perhaps  thought  it  might 
be  a  matter  of  importance  to  his  master's  interest.     I  therefore 
thiak,  for  these  reasons,  that  the  evidence  was  properly  rejected. 

Aldebson,  B.,  concurred. 

RoLFE,  B. : 

I  am  of  the  same  opinion.     This  amounts,  in  ray  opinion,  to  no 

more  than  that  the  steward  had  made  some  inquiry,  which  had 

satisfied  him  of  the  truth  of  the  entry.     How  he  did  this  we  are  not 

informed ;  whether  it  was  by  seeing  the  deed,  or  by  inquiry  of  the 

parties,  or  by  obtaining  all  the  information  which  he  thought  he 

could  rely  upon.    With  respectto  the  method  by  which  *he  obtained 

the  information,  we  are  altogether  in  the  dark.    I  therefore  think 

that  the  evidence  was  properly  rejected,  and  consequently,  that  there 

ought  to  be  no  rule. 

m Ride  refused. 

EHRENSPERGER  v.  ANDERSON. 

(3  Ex.  148—159;  S.  C.  18  L.  J.  Ex.  132.) 

M.  &  Co.,  merchants  in  London,  consigned  to  A.  &  Co.,  at  Bombay, 
certain  cottons  for  sale,  with  directions  to  hold  them  until  a  favourable 
opportunity  for  sale;  and,  after  the  sale,  to  hold  the  money  until  a  favour- 
able opportunity  of  remittance,  aod  then  to  remit  the  proceeds  by  bills. 
Subsequently,  M.  &  Co.  applied  to  E.  &  Co.  for  an  advance  upon  the  con- 
signment, which  the  latter  having  made,  it  was  agreed  that  the  cottons 
Bbould  be  assigned  to  E.  &  Co.,  and  that  M.  &  Co.  should  pay  over  the  pro- 
ceeds to  them.  A.  &  Co.  having  sold  the  cottons,  and  received  the  proceeds 
in  rupees,  wrote  to  M.  &  Co.  that  they  had  remitted  to  A.,  a  partner  of  their 
firm  in  I^ndon,  two  bills  for  700/.  "  to  cover  E.  &  Co.'s  C«l/." ;  E.  &  Co.  not 
being  able  to  obtain  the  bills,  or  the  proceeds  of  the  consignment,  sued  A. 
for  money  had  and  received  to  their  use :  Held,  that  the  action  would  not 
lie ;  for,  there  having  been  no  countermand  of  the  original  directions,  in 
order  to  constitute  a  title  to  recover  the  proceeds  of  the  cotton  as  money  had 
and  received,  there  must  have  been,  on  the  part  of  the  defendant,  not 
merely  a  nonperformance  or  a  neglect  to  perform  the  contract,  but  some- 
thing equivalent  to  a  total  refusal,  which  would  enable  the  plaintiff,  on  his 
part,  to  rescind  it 

StfirMe,  that  it  was  no  objection  to  that  form  of  action,  that  the  proceeds 
of  the  sale  were  not  received  in  money,  but  in  rupees. 

Held  also,  that  a  notice  to  produce  a  letter  at  the  Spring  Assizes,  1848, 
served  on  the  3rd  of  February,  1848,  on  the  defendant  in  London,  his  firm 
having  no  place  of  business  there,  did  not  entitle  the  plaintiff  to  give 
secondary  evidence  of  the  contents  of  the  letter. 

Dbbt  for  money  had  and  received,  and  for  money  due  on  an  account 
stated.    Plea,  nunquam  indebitatus;  upon  which  issue  was  joined. 

86—2 
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Ehrsn-  At  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Hertford  Spring 

r,  '  Assizes,  1848,  it  appeared  that  the  plaintiff  was  a  merchant  carrying 
Andbeson.  qjj  business  in  London,  and  the  defendant  a  partner  in  the  firm  of 
Alexander  Anderson  &  Co.,  merchants  and  commission  agents  at 
Bombay  ;  and  the  action  was  brought  to  recover  6812.,  being  the  net 
proceeds  of  twenty  cases  of  Swiss  cottons,  sold  by  Alexander 
Anderson  &  Co.,  at  Bombay,  on  the  plaintiff's  account,  in 
August,  1847.     In  the  year  1844,  Messrs.  Cruikshank,  Melville  & 

[  •H9  ]  Co.,  consigned  to  the  house  of  Campbell,  *Dalla8  &  Co.,  merchants 
and  commission  agents  at  Bombay,  the  above-mentioned  cottons 
for  sale,  with  directions  to  hold  them  until  a  favourable  opportanitv 
for  sale  should  occur  ;  and,  after  the  sale,  to  hold  the  money  until 
a  favourable  opportunity  of  remittance,  and  then  to  remit  the  pro- 
ceeds of  the  sale  to  London  by  bills  of  exchange  at  six  months*  sight. 
In  March,  1646,  Cruikshank,  Melville  &  Co.  applied  to  the  plaintiff 
for  an  advance  upon  the  consignment  of  the  cottons ;  and  the  plaintiff 
having  made  it,  on  the  26th  March,  1846,  Cruikshank,  Melville 
■  &  Co.  wrote  to  the  plaintiff  a  letter,  of  which  the  following  is  an 
extract : 

**  In  consideration  of  your  having  advanced  us  845/.  12«.  6f.  upon 
•twenty  cases  plain  red  cottons,  shipped  to  Bombay,  ten  cases  per 
London,  and  ten  cases  per  Hindostan,  both  in  October,  1844,  and 
consigned  to  Messrs.  Campbell,  Dallas  &  Co.,  there,  for  sale,  we 
hereby  assign  over  to  you  the  said  shipments,  and  undertake  to  pay 
over  the  proceeds  to  you  as  soon  as  received  by  us.  We  inclose  a 
few  lines  to  Messrs.  Campbell,  Dallas  &  Co.,  instructing  them  to 
make  the  remittance  to  you  direct." 

Campbell,  Dallas  &  Co.  afterwards  discontinued  business,  and 
were  succeeded  by  the  firm  of  Alexander  Anderson  &  Co.,  in  which 
the  defendant  was  a  partner.  On  the  25th  March,  1846,  Messrs. 
Cruikshank,  Melville  &  Co.  wrote  to  the  defendant's  firm  at 
Bombay,  as  follows : 

"  Dbar  Sirs, — Upon  referring  to  Messrs.  Campbell,  Dallas  &  Co/s 
letter  of  Ist  December  last,  relative  to  the  twenty  cases  plain  red 
Swiss  cottons,  per  London  and  Hindostun,  we  are  in  expectation  of 
hearing,  by  an  early  mail,  that  they  have  been  sold,  and  of  receiving 
the  remittance ;  but,  should  the  remittance  not  have  been  made  at 
[  •jso  ]  the  time  you  receive  this  letter,  we  request  you  will  *make  it  direct 
in  good  bills  to  Messrs.  C.  Ehrensperger  &  Co.,  of  this  city,  to  whom 
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these  goods  belong,  and  who  will,  if  requisite,  give  yoa  their  own 
instructions  respecting  them.  "  We  remain,  &c., 

**  Cruikshank,  Melyillb  &  Co." 

On  the  4th  April,  1846,  the  plaintiff  wrote  to  the  defendant's 
firm  at  Bombay  a  letter,  of  which  the  following  is  an  extract : 

'*  By  the  inclosed  letter  of  Messrs.  Cruikshank,  Melville  &  Co., 
you  will  perceive,  that  henceforth  you  are  to  consider  us  the  owners 
of  twenty  cases  plain  red  cottons,  per  London  and  Hindostan.  We 
request  you  will  favour  us,  by  return  of  mail,  with  3  our  confirmation 
that  such  transfer  is  made,  and  that  you  will  account  for  the  same 
to  ourselves.  If,  however,  in  the  meantime,  the  goods  have  been 
sold,  be  kind  enough  to  favour  us  with  particulars,  and  how  remitted ; 
for  if  such  has  not  taken  place,  we  request  that  you  will  proceed 
with  the  sale,  either  partiality  or  wholly,  as  best  to  our  interests, 
remitting  proceeds  as  sales  may  be  effected  ;  at  all  events,  we  trust 
within  six  months  to  be  favoured  with  the  returns  in  good  bills  on 
London." 

On  the  1st  Octol)er,  1846,  the  defendant's  firm  wrote  to  the 
plaintiff  in  reply,  a  letter  containing  the  following  passages : 

'*  We  are  in  receipt  of  your  much  esteemed  and  valued  favour, 
under  date  4th  April,  which  came  to  hand  on  the  28th  May  last, 
informing  us  to  consider  you  the  owners  of  twenty  cases  of  plain 
red  cottons,  and  to  effect  sales  of  them  at  an  early  date.  In  reply, 
we  beg  to  state  that  we  forwarded  a  copy  of  your  letter  to  our 
Mr.  Anderson  a  long  time  ago,  who,  we  trust,  might  have  spoken 
to  you  on  this  head." 

The  firm  of  Cruikshank,  Melville  &  Co.  was  succeeded  by 
Melville  Sc  Co. ;  and,  in  August,  1847,  Messrs.  Anderson  &  Co.,  at 
Bombay,  sold  the  cottons,  and  acquainted  Melville  &  Co.  with  the 
fact,  by  letter  dated  30th  August,  1847,  of  which  the  following  is 
an  extract : 

**  We  beg  to  advise  a  sale  of  twenty  cases  of  Turkey  red  plain 
cloth  at  8  rupees  and  3^  anas  per  piece,  belonging  to  Messrs.  C. 
Ehrensperger  &  Co.,  and  regret  to  say,  that  the  buyer  has  not  yet 
taken  delivery  of  the  same.  This  has  prevented  us  from  sending 
yoQ  an  account  of  the  sales  and  remittance  to  cover  the  proceeds, 
which  shall  be  sent  forward  by  the  ensuing  mail  of  the  15th 
proximo." 
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Bhhbk-  a  copy  of  the  above  extract  was  sent  by  Messrs.  Melville  &  Co. 

BPEBOBB      ^^  ^^^  plaintiflF,  by  letter  dated  the  5th  October,    1847.     On  tfae 
AnDKBsoN.     ;^i^jj  September,  1847,  Anderson  &  Co.  wrote  to  Melville  &  Ca  a 
letter,  of  which  the  following  is  an  extract : 

**  The  rate  of  exchange  here  has  given  a  decline  to  1^.  lid.  for  first 
rate  bills.  We  therefore  hold  Messrs.  C.  Ehrensperger  &  Co.'s 
sales  of  twenty  cases  Turkey  red  plain  cloth  until  due  dates,  as  h 
will  leave  a  great  deal  loss  in  present  state  of  exchange  ;  but  if  we 
see  an  improvement  before  that,  we  shall  lose  no  time  to  remit  the 
proceeds." 

On  the  1st  November,  1847,  Anderson  &  Co.  wrote  to  Melville  «t  Co. 
a  letter,  of  which  the  following  is  an  extract : 

**  For  the  gradual  rise  in  exchange  you  will  hear  from  our 
Mr.  Anderson,  to  whom  we  write  at  length  by  this  mail.  Annei^ 
you  have  a  memorandum  of  account  of  Mr,  Ehrensperger*s  sale  of 
Turkey  red  cloth  ;  and,  upon  reference  to  it,  you  will  observe  that 
we  have  allowed  you  interest  at  the  rate  of  9i.  per  cent,  from  the 
date  of  the  closing  of  the  sales,  and  from  the  surplus  amount  the 
[  •152  ]  remitting  *li.  per  cent,  commission  has  been  deducted,  deferring 
to  the  register  of  our  remittances,  we  now  beg  to  hand  you  drafte 
as  under." 

The  letter  set  out  several  drafts,  amongst  which  were  two  on 
J.  Bagshaw,  amounting  to  700Z.,  "to  cover  C.  Ehrensperger, 
681Z."  It  then  stated:  **The  above  drafts  are  forwarded  to  our 
Mr.  Anderson  at  home,  who  will  hand  them  over  to  you  on 
application.'*  Melville  &  Co.  having  communicated  to  Ehrensperger 
&  Co.  the  above  extract  as  to  the  remittances,  the  latter  applied  to 
Mr.  Anderson  for  the  drafts,  and  a  correspondence  took  place 
between  Ehrensperger  &  Co.,  Melville  &  Co.,  and  Mr.  Anderson, 
the  latter  of  whom,  by  letter,  dated  the  30th  December,  1847,  wrote 
to  Ehrensperger  &  Co.  as  follows : 

**  The  drafts  on  Bagshaw,  referred  to  in  the  letter  from  Bombay, 
were  inclosed  to  me  with  several  other  drafts,  and  accompanied  by 
a  detailed  list  of  payments,  to  which  they  were  to  be  appropriated, 
but  all  consisting  of  drafts  by  Alexander  Anderson  &  Co.  upon 
Melville  &  Co.,  and  no  mention  whatever  is  made  of  your  claim  in 
my  letters.  These  remittances  have  accordingly  been  applied  as 
advised  ;  but  I  have  every  reason  to  suppose  that  the  proceeds  due 
to  you  by  Melville  &  Co.  will  be  remitted  by  my  firm  to  them,  upon 
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receipt  in  Bombay  of  the  last  mail  from  hence,  in  which  I  advised 
them  of  the  mistake  made  in  advising  these  bills  to  Melville  &  Co. 
for  your  account." 

Ehrensperger  &  Co.,  not  being  able  to  obtain  the  drafts  or  the 
proceeds  of  the  cottons,  brought  the  present  action  on  the  8th 
January,  1848. 

On  the  part  of  the  defendant  it  was  objected,  that  the  present 
action  could  not  be  maintained,  as  the  proceeds  of  the  sale  were  to 
be  remitted  by  bills ;  and  that  the  plaintiff  ought  to  have  declared 
specially  for  the  breach  of  contract ;  and  further,  that  no  action  for 
money  had  and  received  *would  lie,  as  the  proceeds  of  the  sale  were 
not  received  in  money,  but  in  rupees.  A  notice  to  produce  the 
letter  of  the  25th  March,  1846,  was  served,  on  the  3rd  February, 
1848,  on  the  defendant  in  London,  the  firm  having  no  place  of 
business  there.  The  plaintiff  tendered  a  copy  of  that  letter  as 
secondary  evidence,  which  was  objected  to  by  the  defendant's 
counsel,  but  received  by  the  learned  Judge,  who  reserved  leave  for 
the  plaintiff  to  move  to  enter  a  nonsuit  on  the  above  points.  The 
defendant  attempted  to  prove  that  there  had  been  a  re-transfer  of 
the  consignment  to  Melville  &  Co.,  in  consideration  of  an  advance 
by  them  to  the  plaintiff  of  600Z. ;  but  a  letter  produced  for  that 
purpose  was  inadmissible  for  want  of  a  stamp;  and  a  verdict 
having  been  found  for  the  plaintiff  for  681Z., 

Channell,  Serjt.,  in  Easter  Term  last  obtained  a  rule  nisi  to 
enter  a  nonsuit,  pursuant  to  leave  reserved ;  against  which 

Shee,  Serjt.,  and  BramweU  showed  cause  (i)  : 
First,  the  action  for  money  had  and  received  will  lie.  The  defen- 
dant was  bound  to  remit  the  bills  within  a  reasonable  time,  and 
his  omission  to  do  so  constituted  a  failure  of  consideration,  which 
entitled  the  plaintiff  to  revoke  the  contract,  and  to  recover  the 
proceeds  of  the  sale  in  this  form  of  action. 

(Parke,  B.:  In  an  Anonymous  case,  in  11  Modern  Reports,  92, 
it  is  said  by  Powell,  J.,  '*  If  I  give  money  to  another  to  buy  goods 
for  me,  and  he  neglect  to  buy  them,  for  this  breach  of  trust  I  shall 
have  election  to  bring  debt  or  account."  And  Holt,  Ch.  J.,  adds, 
*'  If  the  party  did  not  take  it  as  a  debt,  but  ad  computandum  or  ad 
merchandizandtun,  it  must  be  an  account,  and  he  shall  have  the 
benefit  of  an  accountant.") 

(1)  The  case  was  argued  Nov.  21  and  23. 
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It  IB  evident  that  the  defendant's  firm  considered  this  money  a  debt ; 
for  in  their  letter  of  the  Ist  November,  1847,  they  say  that  they 
have  allowed  interest  *upon  it.  By  arranging  that  the  moneT 
should  be  remitted  by  bills  at  six  months,  the  parties  only  meant 
that  it  should  be  sent  in  the  usual  course,  which  was  proved  to  be 
by  bills  at  that  date.  The  defendant,  not  having  performed  his 
part  of  the  contract,  must  be  considered  as  having  repudiated  ii 
They  cited  Rohson  v.  Godfrey  (i) ;  and  argued,  secondly,  that  there 
was  no  evidence  of  any  re-transfer  of  the  consignment  from  the 
plaintiff  to  Melville  &  Co. ;  thirdly,  that  the  copy  of  the  letter  of 
the  25th  March,  1846,  was  admissible  in  evidence,  inasmuch  as  the 
defendant,  being  in  England  at  the  time  he  was  served  with  the 
notice  to  produce  it,  must  be  presumed  to  have  the  letter  with  him. 
On  this  latter  point  the  Court  intimated  a  strong  opinion  against 
the  plaintiff. 

Channelif  Serjt.,  and  Peacock,  in  support  of  the  rule : 

First,  the  proceeds  of  the  sale  were  never  money  had  and 
received  for  the  plaintiff's  use,  to  be  paid  upon  request.  The 
defendant's  firm  were  to  hold  the  money  until  a  favourable  oppor- 
tunity, and  then  to  remit  by  bills  at  six  months.  The  plaintiff 
could  not  have  countermanded  that  authority,  when  in  point  of 
fact  bills  were  remitted  which  he  actually  claimed  from  the  defen- 
dant. The  mere  refusal  to  deliver  the  bills  does  not  render  the 
defendant  liable  in  this  form  of  action ;  but  the  plaintiff  should 
have  declared  specially  for  the  breach  of  duty.  Besides,  the  pro- 
ceeds of  the  sale  were  never  received  in  money,  but  in  rupees. 
They  then  argued,  that  the  liability  of  the  defendant  was  to  account 
to  Melville  &  Co.,  and  not  to  the  plaintiff. 

Cur,  adv.  vulL 

Parke,  B.,  now  said  : 

This  case  was  argued  a  short  time  ago,  at  the  sittings  in  Term. 
It  was  an  action  brought  by  the  plaintiff  against  the  defendant, 
Mr.  Anderson,  for  *money  had  and  received;  and  the  question 
way,  whether,  under  the  circumstances,  an  action  for  money  had 
and  received  would  lie.  The  action  was  commenced  in  January, 
1848 ;  and  it  appeared  upon  the  trial  that  the  house  of  Cruikshank, 
Melville  &  Co.  had  consigned  to  the  house  of  Campbell,  Dallas  & 
Co.,  at  Bombay,  a  quantity  of  cottons  for  sale ;  and  it  would  appear 

(1)  Holt,  N.  P.  236. 
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upon  the  evidence,  that  the  directions  were  to  hold  the  cotton  until  Ehbkn- 
a  favourable  opportunity  occurred,  and,  after  the  cottons  were  ^'*"^^"'' 
converted  into  money,  to  hold  the  money  until  a  favourable  oppor-  akderson. 
tunity  occurred  for  a  remittance ;  and  finally,  to  remit  the  proceeds 
of  the  sale  to  London,  in  bills  of  exchange — whether  at  six  months 
or  not,  is  immaterial  to  the  present  question.  Campbell,  Dallas  & 
Co.  discontinued  business,  and  were  succeeded  by  the  firm  of 
Anderson  &  Co. ;  and  Mr.  Anderson,  one  of  the  firm,  came  over  to 
England,  and  was  then  sued,  as  I  said,  in  the  month  of  January, 
1848,  for  money  had  and  received  for  the  proceeds  of  this  cotton. 
It  appeared,  that,  after  the  consignment  of  the  cottons  had  taken 
place,  Cruikshank,  Melville  &  Co.,  who  were  desirous  of  having  an 
advance  of  8002.  and  upwards,  upon  the  consignment  of  the  cottons, 
applied  to  Mr.  Ehrensperger,  who  made  that  advance,  and  then 
there  was  an  agreement  that  the  consignment  of  the  cottons  should 
be  transferred  to  Mr.  Ehrensperger,  and  that  Campbell,  Dallas  &  Co., 
who  were  now  represented  by  the  defendant,  should  be  responsible 
to  Ehrensperger  &  Co.  for  the  disposition  of  the  goods,  and  the 
remittance  of  the  proceeds ;  and  the  house  of  the  defendant,  it  is 
argued,  stands  in  precisely  the  same  situation  as  Campbell,  Dallas 
&  Co.,  and  the  single  defendant  stands  in  the  same  situation 
as  his  firm.  Then  it  appears,  that,  afterwards,  a  communication 
took  place  between  Melville  &  Co.,  who  had  succeeded  Cruikshank, 
Melville  &  Co.,  and  Mr.  Ehrensperger,  in  which  Mr.  Ehrensperger 
required  an  advance  from  them  of  600/. ;  and  one  of  the  points 
which  were  made  at  the  trial,  and  afterwards  *upon  the  motion  for  [  'ise  ] 
a  new  trial,  was,  that  there  had  been,  with  the  consent  of  all 
parties,  a  subsequent  re-transfer  of  the  consignment  in  the  hands 
of  the  defendant  to  Melville  &  Co.  from  Mr.  Ehrensperger.  There 
was  certainly  some  evidence  of  such  transfer,  possibly  incomplete 
in  any  view  of  the  case  ;  but  that  evidence  failed,  in  consequence 
of  a  letter  which  was  to  prove  this  transfer,  and  which  required  a 
stamp,  not  being  stamped.  Therefore,  we  may  throw  out  of  the 
case  entirely  any  agreement  arising  out  of  the  alleged  subsequent 
re-transfer  of  this  consignment  and  its  proceeds  from  Mr.  Ehren- 
sperger to  Melville  &  Co.  Then  it  further  appears,  that  the  defen- 
dant's house  afterwards,  in  the  month  of  August,  disposed  of  these 
cottons,  and  received  the  proceeds ;  and  the  question  is,  whether 
they  are  responsible  to  the  plaintiff  for  these  proceeds  in  an  action 
for  money  had  and  received. 
Now,  several  objections  were  taken  to  the  plaintiff's  right  to 
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recover.  One,  which  was  incidentally  mentioned,  was,  that  no 
action  for  money  had  and  received  would  lie,  because  the  proceeds 
of  this  sale  were  not  received  in  money,  but  were  received  in  rupees. 
Upon  that  objection,  certainly,  we  consider  that  the  plaintiff  is  not 
prevented  from  recovering.  There  are  two  authorities  on  the  sub- 
ject :  one  of  these  is  a  case  of  Hariugton  v.  Macmorris  (i),  in  which 
an  objection  having  been  made,  that  the  money  received  was  foreign 
money,  Lord  Chief  Justice  Gibbs,  then  Mr.  Justice  Gibbs,  treated 
that  objection  as  having  been  exploded  for  thirty  years.  The  real 
meaning  of  such  a  count  is,  that  the  defendant  is  indebted  for 
money  of  such  a  value  or  amount  in  English  money.  However,  the 
objection  appears  to  have  been  listened  to,  perhaps  more  than  it 
ought  to  have  been,  in  a  subsequent  case  of  M'lMchlan  v.  Erans  {t) ; 
but  the  Court  of  Exchequer  held  that  an  action  for  money  had  and 
received  for  English  money  would  not  lie,  unless  there  ♦had  been  a 
reasonable  time,  after  the  receipt  of  the  foreign  money,  to  convert 
it  into  English.  Possibly  that  case  cannot  be  received  as  being  very 
satisfactory ;  at  all  events,  we  do  not  decide  this  case  against  the 
plaintiff  on  thJs  ground. 

It  then  appears  that  the  defendant's  house  at  Bombay  disposed 
of  these  cottons  in  the  month  of  August  in  1847,  and  they  then 
write  to  Messrs.  Melville  &  Co.,  who  must  now  be  considered  as 
their  agents  and  correspondents,  because  there  is  no  sufficient 
evidence  of  the  transfer  of  the  right  to  Melville  &  Co. — ^they  write 
to  Melville  &  Co.,  and  tell  them  that  two  of  the  bills  which  they 
remit,  amounting  to  700Z.,  are  sent  to  Mr.  Anderson  for  the 
purpose  of  paying  the  amount  of  600/.  and  upwards  to  Messrs. 
Ehrensperger ;  and,  at  the  same  time,  they  wrote  another  letter  to 
Mr.  Anderson,  in  which  they  made  no  mention  of  the  plain- 
tiff's claim.  Then  a  correspondence  takes  place  between  Messrs. 
Ehrensperger,  Melville  &  Co.,  and  Mr.  Anderson,  which  results  in 
the  plaintiff  not  obtaining  any  satisfaction  for  the  proceeds  of  this 
consignment.  The  question  is,  whether,  under  these  circumstances^ 
an  action  for  money  had  and  received  will  lie?  I  have  before  said, 
that  the  objection,  that  it  was  foreign  money,  ought  not,  in  our 
judgment,  to  prevail ;  at  all  events,  we  shall  not  decide  the  case 
upon  that ;  then,  the  only  way  in  which  the  plaintiff  can  recover  in 
an  action  for  money  had  and  received  is,  upon  the  ground  that  this 
is  money  in  the  hands  of  the  defendant,  and  originally  placed  there 
for  the  purpose  of  purchasing  bills,  in  order  to  make  a  remittance, 
(1)  1  Marsh.  33;  5  Taunt.  228.  (2)  1  Y.  &  J.  3S0. 


voL.Lnvn.]  1848.    EX.     8  EX.  157— 159.  671 

and  that  the  money  has  become  money  had  and  received,  by  the       Ehkbn- 
countermand  not  to   apply  it   any  longer   to  that   purpose;   or,  r. 

secondly,  that  the  plaintiff  is  in  a  condition  to  say  that  the  ^^''«=^o^- 
contract  has  been  rescinded  on  the  part  of  the  defendant,  and  that 
he  is  entitled  to  recover  from  the  defendant  the  money  which  was 
placed  in  his  hands  for  the  purpose  of  purchasing  bills  for  a  remit- 
tance. With  respect  to  the  countermand,  there  is  no  evidence  of  it. 
•The  question  therefore  resolves  itself  into  this, — whether  we  can  [  'I^h  ] 
come  to  a  conclusion  upon  this  evidence,  that  the  plaintiff  is  in  a 
situation  to  say  to  the  defendant,  "  You  have  got  money  which  you 
received  from  me,  and  you  have  rescinded  the  contract,  and  I  am 
therefore  entitled  to  rescind  it  on  my  part." 

In  order  to  constitute  a  title  to  recover  for  money  had  and 
received,  the  contract  on  the  one  side  must  not  only  not  be  per- 
formed or  neglected  to  be  performed,  but  there  must  have  been 
something  equivalent  to  saying,  **  I  rescind  this  contract,"  a  total 
refusal  to  perform  it,  or  something  equivalent  to  that  which  would 
enable  the  plaintiff  on  his  side  to  say,  *'  If  you  rescind  the  contract 
on  your  part,  I  will  rescind  it  on  mine."  That  principle  is  laid 
down  and  very  well  enforced  in  a  variety  of  cases  which  were  cited, 
and  which  will  be  found  in  Smith's  Leading  Cases,  Vol.  2,  in  the 
note  to  the  case  of  Cutter  v.  Powell.  The  same  doctrine  has  been 
acted  upon,  originally,  I  believe,  in  the  case  of  Oiles  v.  Edwards  (i), 
and  afterwards  in  the  case  of  Cooke  v.  Munstone  (2),  though  with  a 
different  result.  I  take  it  to  be  clear,  that,  in  order  to  entitle  a 
person  who  has  put  money  into  the  hands  of  another,  to  recover  it 
back  upon  the  ground  that  he  has  a  right  to  treat  the  contract  as 
rescinded,  it  must  be  made  out  clearly,  that  the  other  party  has 
rescinded  the  contract  upon  his  part;  otherwise  the  measure  of 
damages  is  different.  If  a  man  puts  money  into  the  hands  of 
another  to  purchase  goods,  and  he  neglects  to  do  so,  the  proper 
measure  of  damages  is  the  value  of  the  goods,  not  the  value  of  the 
money  originally  put  into  the  defendant's  hands,  which  value  of 
the  goods  may  be  a  great  deal  less  than  the  value  of  the  money 
which  has  been  put  into  his  hands  for  the  purpose  of  purchasing 
the  goods ;  and  it  can  only  be  where  the  defendant,  who  has 
received  the  money,  has  *al together  refused  to  perform  the  contract  [  '^^^  ] 
on  his  part,  not  merely  delayed,  but  altogether  refused,  so  as  to 
entitle  the  plaintiff  to  be  in  the  same  situation  as  if  he  had  altogether 
rescinded  the  contract,  that  the  plaintiff  can  have  any  right  to 
(1)  4  B.  B.  414  (7  T.  B.  181).  (2)  1  Scott,  N.  B.  351. 
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Ehrbn.      rescind  the  contract,  and    bring  an  action  for  money  had  and 
"^  received.     Now,  on  looking  at  the  evidence  in  this  case,  it  is  clear 

Anderson.  ^YiSit  neither  Mr.  Anderson  nor  his  partners  at  Bombay,  for  whom 
he  is  responsible,  ever  totally  rescinded  the  contract.  There  is  no 
evidence  that  they  ever  misapplied  the  money ;  for,  though  they 
may  not  have  applied  the  precise  identical  proceeds  of  the  goods 
which  were  received  in  the  purchase  of  other  bills,  but  applied 
them  to  their  own  use,  the  employment  in  this  case  is  not  of  that 
strict  nature,  that  the  precise  money  which  was  received  for  the 
goods  is  to  be  expended  in  the  purchase  of  bills,  but  the  agent  dis- 
charges his  obligation,  if  he  employs  an  equivalent  sum  of  money 
of  his  own.  All  that  the  evidence  proves  is,  that,  after  the  goods 
were  sold  in  the  month  of  August,  the  defendant  and  his  partners 
did  not  perform  their  duty  in  applying  the  proceeds  to  the  purchase 
of  bills  and  remitting  them  to  the  plaintiff.  It  does  not  appear  to 
us  thiat  this  is  at  all  an  equivalent  to  an  absolute  rescission  of  the 
contract ;  and  therefore,  though  they  might  be  liable  in  a  special 
action  of  assumpsit,  in  consideration  that  they  had  the  plaintiff's 
consignment  and  his  commission,  in  order  to  dispose,  for  his  use, 
of  the  proceeds  to  be  invested,  and  that  they  had  neglected  to  do,— 
though  that  action  might  have  been  maintained  under  the  circum- 
stances of  this  case,  we  are  all  of  opinion  that  an  action  for  money 
had  and  received  will  not  lie.  Therefore  the  result  will  be,  that 
the  rule  for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 


1848.  CHRISTOPHERSON  v.  BURTON. 

^!^^'  (3  Ex.  160—162;  a  C.  18  L.  J.  Ex.  60.) 

[  ***^  J  Where  goods  seized  under  a  writ  of  fi.  fa.  founded  on  a  judgment 

fraudulent  against  creditors,  remain  in  the  sheriff's  hands,  or  are  capable 
of  being  seized  by  him,  he  is  compellable,  under  the  13  Eliz.  c.  5,  to  sell,  or 
seize  and  sell,  such  goods  under  a  subsequent  wnt  founded  on  a  bond  Juie 
debt ;  and  if  he  neglect  to  do  so,  having  notice  of  the  fraud  at  the  time  that 
he  ought  to  have  executed  the  writ,  or  if  he  could  then  have  disoovend  it 
by  reasonable  iuquiry,  he  is  responsible  for  neglecting  to  seize  and  sell 
them ;  nor  is  it  necessary,  in  oixier  to  render  the  judgment  void  quoad  the 
sheriff,  on  the  ground  of  fraud,  that  he  himself  should  have  been  a  party  to 
it.  And  the  fact  that  the  sheriff  himself  had  assigned  the  goods  scoied 
under  the  prior  execution  to  a  boftd  fi<U  purchaser,  innocently  and  in 
ignorance  of  the  fraud,  does  not  excuse  him  from  such  liability. 

Case  against  the  Sheriff  of  Hampshire,  for  not  levying  the  whole 
amount  under  a  writ  oifi.fa.  at  the  suit  of  the  plaintiff  against  one 
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H.  Smith,  and  for  making  a  false  return  of  nvUa  bona  as  to  the 
residue,  part  having  been  levied.  The  defendant  pleaded,  first,  Not 
guilty ;  secondly,  no  goods  beyond  the  sum  levied  ;  and  thirdly,  no 
notice  of  any  goods  beyond  the  sum  levied.  Upon  these  pleas  issue 
was  joined.  The  cause  was  tried  before  Coleridge,  J.,  at  the  last 
Summer  Assizes  for  the  county  of  Southampton,  when  the  plaintiff, 
under  the  direction  of  the  learned  Judge,  obtained  a  verdict, 
leave  being  reserved  to  the  defendant  to  move  to  set  that  verdict 
aside,  and  to  enter  it  on  the  second  and  third  issues  for  the 
defendant. 


CHRI8T0- 
PHERSON 

9, 
BUttTON. 


Croicder  moved  accordingly  in  last  Term  (Nov.  8). 

Cur,  adv,  vult. 


The  facts  of  the  case  fully  appear  from  the  .judgment  of  the 
Court,  which  was  now  delivered  by 

Parks,  B.  : 

In  this  case  Mr.  Crowder  moved,  in  the  last  Term,  for  a  rule  to 
enter  a  verdict  for  the  defendant  on  a  point  reserved. 

It  was  an  action  on  the  case  against  the  Sheriff  of  Hampshire  for 
not  levying  the  whole  amount  under  a  fi.  fa.  at  the  suit  of  the 
plaintiff  against  Henry  Smith,  and  making  a  false  return  of  mdla 
bona  as  to  the  residue,  part  having  been  levied.  The  defendaht 
pleaded,  first,  Not  guilty;  secondly,  no  goods  beyond  the  sum 
levied ;  thirdly,  no  notice  of  goods  beyond  the  sum  levied ;  and 
another  plea  not  necessary  to  be  noticed.  On  the  trial  it  *appeared 
that  the  plaintiff 'g  writ  was  delivered  to  the  sheriff,  with  directions 
to  levy,  in  August,  1847 ;  that  the  officer  entered  into  possession, 
and  found  only  goods  which  the  sheriff  had  assigned  by  a  bill  of 
Bale,  under  a  previous  execution  at  the  suit  of  Smith's  brother,  to 
one  Henry  St.  John.  This  execution,  and  the  judgment  on  which 
it  issued,  were  fraudulent  against  creditors,  and  meant  to  protect 
the  goods  of  the  debtor  Smith,  but  the  sheriff  was  no  party  to  that 
fraud.  The  plaintiff  afterwards  gave  notice  to  the  sheriff's  officer 
that  the  judgment  and  execution  were  fraudulent,  and  stated  some 
of  the  facts  on  which  he  founded  his  opinion ;  amongst  others,  that 
St.  John  was  only  a  journeyman  carpenter,  and  worth  nothing,  and 
that  the  debtor  Smith  continued  in  possession  and  carried  on  his 
trade  as  before ;  and  he  called  on  the  sheriff  to  execute  the  plain- 
tiff's writ,  or   take  out  an  interpleader  summons.     The  sheriff 
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refused,  as  be  said  he  would  not  falsify  his  own  bill  of  sale ;  and, 
having  levied  a  part  under  the  plaintiff's  writ,  returned  nulla  bona 
as  to  the  residue.  It  was  ultimately  admitted  by  Mr.  Croicder,  tliat 
the  prior  judgment  and  execution  were  fraudulent;  but  he  con- 
tended that,  notwithstanding  that  circumstance,  the  sheriff  was  not 
responsible.  The  learned  Judge  left  a  question  to  the  jury,  whether 
the  sheriff  was  guilty  of  any  negligence  in  the  conduct  of  the  prior 
execution  at  the  suit  of  Smith  against  his  brother  Henry  Smith ; 
whether  there  were  such  circumstances,  of  which  the  sheriff  ought 
reasonably  to  have  had  knowledge,  as  differed  it  from  an  ordinary 
execution ;  and  whether  he  ought  to  have  acted  differently  from 
what  he  did  in  the  conduct  of  that  execution.  The  jury  found,  that 
he  was  not  guilty  of  any  breach  of  duty  in  that  respect.  The 
learned  Judge  was  of  opinion,  that  this  circumstance  made  no 
difference  in  the.  liability  of  the  sheriff  in  this  action ;  and  he 
directed  a  verdict  for  the  plaintiff,  with  liberty  to  move  to  enter  one 
for  the  defendant  on  the  second  and  third  issues. 

We  are  of  opinion  that  the  view  taken  by  the  learned  Judge  was 
perfectly  correct.  It  is  settled  by  the  case  of  Imrati  v.  Magnay{\), 
that  where  goods  seized  under  a  writ  of  ^.  /a.,  founded  on  a  jadgment 
fraudulent  against  creditors,  remain  in  the  sheriff's  hands,  or  are 
capable  of  being  seized  by  him,  he  is  compellable  to  sell,  or  seize 
and  sell,  such  goods  under  a  subsequent  writ  founded  on  a  honafUif 
debt ;  and  if  he  neglect  to  do  so,  having  notice  of  the  fraud  at  the 
time  that  he  ought  to  have  executed  the  writ,  or  if  he  could  then 
have  discovered  it  by  reasonable  inquiries,  he  is  responsible  for 
neglecting  to  seize  and  sell  them ;  and  that  it  was  not  necessary, 
in  order  to  render  the  judgment  void  quoad  the  sheriff,  on  the 
ground  of  fraud,  that  he  himself  should  have  been  a  party  to  it. 
The  only  difference  between  that  case  and  the  present  is,  that  here 
the  sheriff  himself  had  assigned  the  goods  seized  under  the  prior 
execution  to  a  supposed  hond  fide  purchaser,  innocently  and  in 
ignorance  of  the  fraud,  and  that  he  ought  not  invalidate  his  own 
grant.  In  other  respects  the  cases  are  the  same.  Here  there  was 
sufficient  notice  of  the  fraud  to  the  sheriff,  to  oblige  him  to  inquire 
into  the  question  of  fraud  at  his  peril ;  and  there  being  an  admitted 
fraud,  the  sheriff  is  responsible.  The  circumstance  that  the  sheriff 
is  therefore  obliged  to  derogate  from  his  own  grant,  and  reseize  Ihe 
goods  in  the  hands  of  the  grantee,  in  our  opinion  makes  no  difference, 
for  the  grantee,  being  a  party  to  the  fraud,  has  no  right  to  complain 
(1)  63  B.  R.  692  (11  M.  &  W.  267). 
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of  the  reseiziire.     It  would  have  been  otherwise  if  he  had  been  a  Christo- 
bond  fide  purchaser,  for  he  would  then  have  had  a  good  title  (i).  ,. 

Therefore  there  will  be  no  rule.  Burton. 

Rule  refused. 


HIGGINS  V.  HOPKINS. 

(3  Ex.  163—167  ;  S.  C.  18  L.  J.  Ex.  113.) 

In  an  action  by  the  plaintiff,  a  surveyor,  against  the  defendant,  one  of 
the  acting  committee  of  a  projected  railway,  it  appeared  that  prospectnsee 
were  issued,  and  large  sums  received  as  deposits  upon  shares.  At  a  meeting 
of  the  committee,  at  which  the  defendant  was  present,  there  was  a  written 
resolution,  that  S.  should  be  employed  to  make  a  valuation  of  the  land  and 
houses  on  the  intended  line.  S.  would  not  act,  and  G.,  another  member  of 
the  committee,  applied  to  the  plaintiff,  and  at  a  subsequent  meeting,  the 
defendant  assented  to  the  plaintiff's  appointment.  The  fact  having  been 
communicated  by  G.  to  the  plaintiff,  he  acted  upon  it,  and  sent  in  his 
report.  The  defendant  was  afterwards  a  party  to  an  agreement  entered 
into  to  refer  the  plaintiff's  bill  to  G.  and  another  person,  for  settlement: 
Held,  first,  that  the  jury  were  properly  directed  that  the  question  was, 
whether  the  plaintiff  and  defendant  meant  to  contract  on  the  footing  of  a 
personal  liability  of  the  defendant,  either  alone  or  as  a  member  of  the 
acting  committee,  or  on  the  credit  of  the  funds. 

Secondly,  that,  if  the  contract  was  conditional  to  pay  out  of  the  funds,  it 
became  absolute  on  the  receipt  of  funds,  and  therefore  it  was  not  necessary 
to  declare  specially. 

Assumpsit  for  work  and  labour  in  valuing  certain  lands  and 
houses,  and  for  journies  and  commission,  money  paid,  and  money 
due  on  an  account  stated.  Plea,  Non  assumpsit.  Upon  which 
issue  was  joined. 

At  the  trial,  before  Wilde,  Ch.  J.,  at  the  last  Spring  Assizes  for 
the  county  of  Warwick,  it  appeared  that  the  action  was  brought 
by  the  plaintiff,  a  surveyor,  to  recover  the  sum  of  2,584Z.  15s.  for 
the  valuation  of  lands  and  houses  on  the  line  of  a  projected  railway 
called  "  The  Warwick,  Rugby,  and  Worcester  Railway."  The 
defendant  was  one  of  the  managing  committee,  and  constantly 
attended  their  meetings.  Prospectuses  had  issued,  and  between 
22,000/.  and  23,000/.  was  paid  into  the  Bank  of  the  Company  as 
deposits  upon  shares.  At  a  meeting  of  the  committee,  at  which 
the  defendant  was  present,  a  resolution  was  passed,  that  one 
Saunders  should  be  employed  to  make  a  valuation  of  the  lands 
and  bouses  on  the  intended  line.  The  defendant  at  first  opposed 
Saunders's  appointment  as  unnecessary,  but  afterwards  acquiesced 
in  the  resolution.     Saunders  could  not  undertake  the  valuation. 
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(1)  See  63  R.  R.  598  (11  M.  &  W.  276). 
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HiooiNB  and  one  Grant,  another  member  of  the  committee,  applied  to  the 
HoPKiMB.  plaintiff;  and  at  a  subsequent  meeting  of  the  committee  the 
plaintiff  was  substituted  for  Saunders,  with  the  approval  of  every 
member  present,  amongst  whom  was  the  defendant.  Grant  told 
the  plaintiff  of  his  appointment,  and  he  afterwards  commenced  his 
valuation,  and  sent  in  his  report.  At  a  meeting  of  the  committee, 
[  •le*  ]  g^t  which  the  defendant  was  chairman,  it  was  resolved,  *that  the 
settlement  of  the  plaintiff's  account  be  left  to  Grant  and  a  person 
of  the  name  of  Shaw.  The  learned  Judge  told  the  jury  that  the 
question  was,  whether  the  plaintiff  and  defendant  meant  to  contract 
on  the  footing  of  the  personal  liability  of  the  defendant,  either 
alone  or  as  a  member  of  the  acting  committee,  or  on  the  credit  of 
the  funds ;  and  if  on  the  credit  of  the  funds,  that  the  defendant 
was  not  liable  in  this  form  of  action,  but  the  plaintiff  ought  to 
have  declared  specially  for  a  misapplication  of  the  funds.  The 
jury  having  found  for  the  defendant, 

Humfrey,  in  last  Easter  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection,  and  also  that  the  verdict  was 
against  evidence.  As  to  the  first  point,  it  was  suggested  that  the 
learned  Judge  had  misdirected  the  jury,  by  telling  them  that  the 
question  was,  ''  whether  the  defendant  meant  to  contract  on  hi$ 
own  personal  responsibility,"  which,  it  was  argued,  was  immaterial, 
the  real  question  being,  whether  he  induced  the  plaintiff  to  contract 
with  him  on  the  footing  of  his  being  personally  responsible ;  also, 
that  the  learned  Judge  was  wrong  in  telling  the  jury,  that  if  the 
plaintiff  contracted  on  the  credit  of  the  funds,  he  should  have 
declared  specially. 

Whitehurst  appeared  to  show  cause  (Dec.  7),  when  the  counsel 
on  both  sides  having  agreed  that  the  summing  up  of  the  learned 
Judge  was  in  the  terms  mentioned  in  the  above  statement  of  facts, 
the  Court  called  on 

Humfrey  to  support  the  rule,  who  argued,  first,  that  there  was 
no  evidence  to  warrant  the  jury  in  finding  that  the  plaintiff  con- 
tracted on  the  credit  of  the  funds ;  and  secondly,  that,  assuming 
that  he  agreed  to  look  to  the  funds  for  payment,  he  was  not,  under 
the  circumstances,  bound  to  declare  specially;  for,  it  appearing 
that  the  defendant  had  received  funds,  the  conditional  contract 
£•165]  had  become  *absolute,  and  the  debt  payable  tiutaiit^,  and 
recoverable  under  the  hideUtatus  count. 
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niiit^hurst,  contra,  argued,  that  the  case  did  not  resemble  that      Higgikb 
of  goods  sold  on  credit  which  had  expired,  but  the  contract  being,     hopkihs. 
that  the  plaintiff  should  be  paid  out  of  the  funds  only,  there  was  no 
implied  contract  for  payment  on  request,  but  the  plaintiff  must 
declare  specially  for  the  misappropriation  of  the  funds. 

Cur.  adv.  vtUt. 
The  judgment  of  the  Court  was  now  delivered  by 

Pabee,  B.  : 

This  case  was  tried  before  Lord  Chief  Justice  Wilde,  at  the 
Spring  Assizes  for  the  county  of  Warwick,  It  was  an  action 
brought  by  the  plaintiff,  a  surveyor,  to  recover  a  large  sum  from 
the  defendant  for  valuations,  the  defendant  being  one  of  the  acting 
committee  of  an  intended  Railway  Company,  and  a  very  constant 
attendant  at  its  meetings.  Prospectuses  were  issued,  and  sub- 
scriptions made  for  shares,  and  deposits  received  amounting  to 
22,000/.  or  28,0002.  There  was  a  written  resolution  of  the  com- 
mittee, that  one  Saunders  should  be  employed  to  make  a  valuation. 
The  defendant  objected,  but  ultimately  acquiesced.  Saunders 
would  not  act,  and  ono  Grant,  another  member  of  the  committee, 
then  applied  to  the  plaintiff  to  take  Saunders's  place,  and  at  a  sub- 
sequent meeting  the  defendant  assented  to  that  appointment,  and 
the  fact  of  such  appointment  being  made  was  communicated  by 
Grant  to  the  plaintiff,  who  acted  upon  it,  and  made  and  sent  in  his 
surveys.  The  defendant  afterwards  was  a  party  to  an  agreement 
to  refer  the  plaintiff's  bill  to  Grant  and  another  person  of  the  name 
of  Sbaw,  for  settlement.  The  Lord  Chief  Justice  left  the  case  to 
the  jury,  who  found  a  verdict  for  the  defendant,  and  a  rule  nisi 
was  obtained  for  a  new  trial,  on  *the  ground  that  the  case  was  not  [  *i(>6  ] 
properly  presented  to  the  jury. 

The  imputed  misdirection  was,  that  the  Lord  Chief  Justice  had 
told  the  jury  that  the  question  was,  whether  the  defendant  could 
have  meant  to  pledge  his  own  personal  credit  to  the  plaintiff  by 
employing  him,  which,  it  was  said,  was  immaterial,  provided  the 
defendant  induced  the  plaintiff  to  contract  with  him  on  the  footing 
of  his  being  personally  responsible.  In  the  statement  of  the 
somming  up  the  counsel  on  both  sides  agree;  and  from  that 
statement  the  Lord  Chief  Justice  appears  to  have  left  the  question 
to  the  jury  with  perfect  correctness  in  that  respect,  and  the  sum- 
ming up  was  not  open  to  that  objection.     But  it  was  said  that  the 
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HiGoiNs      Lord  Chief  Justice  left  it  to  the  jury,  whether  the   plaintiff  and 
fioPKiHs.      defendant  meant  to  contract  on  the  footing  of  the  personal  liability 
of  the  defendant,  either  alone,  or  as  a  member  of  the  acting  com- 
mittee, or  on  the  credit  of  the  funds ;  and  that  there  was  no  evidence 
which  would  warrant  the  jury  in  finding  that  the  plaintiff  looked  to 
be  paid  out  of  the  funds  only ;  that  the  employment  of  the  plaintiff 
prima  facie  meant  that  he  was  to  contract  on  the  personal  credit  of 
the  employer ;  and  that  it  lay  on  the  defendant  to  show  that  the 
plaintiff  was  informed,  or  ought  to  have  concluded,  that  he  was  not, 
but  was  to  rely  for  payment  on  the  monies  collected  by  the  com- 
mittee.    Whether  any  contract  is  made,  or  on  what  terms  it  is 
made,  must  depend  on  the  circumstances  of  each  case.     If  a  party 
merely  speculates  on  the  chance  of  being  paid,  taking  the  risk, 
whether  funds  will  be  collected  and  appropriated  to  his  demand, 
there  is  no  contract.     If  he  does  work  on  the  order  of  another, 
under  such  circumstances  as  that  it  must  be  presumed,   that  he 
looks  to  be  paid  as  a  matter  of  right  by  him,  then  a  contract  would 
be  implied  with  that  person,  under  most  circumstances  an  absolute 
one,   under  some  a  conditional  one,  provided  he  receives  funds 
[•167]       wherewith  to  pay:  see  Thomas  y.  *  Edwards  {i).     We  think  there 
was  evidence  proper  to  be  laid  before  the  jury  under  each  of  these 
heads ;  and  that  appears  to  have  been  properly  done.     Bat  it  is 
further  suggested,  that  the  Lord    Chief   Justice    told  the  jury, 
that,  if  the  plaintiff  looked  to  the  funds  for  payment,  the  defendant 
would  not  be  liable  to  this  action,  though  he  might  to  a  special 
action  for  not  properly  applying  the  funds;  and  it  is  contended 
that  this  was  incorrect,  because,  if  the  defendant  had  received  the 
funds,   the  conditional  contract  made   by   him  to  pay  when   he 
received  them  became  absolute,  and  might  be  declared  upon,  as 
every  contract  executed,  resulting  in  a  debt  payable  instanter,  may 
be   declared  upon,  in  indebitaUis  assuynpsit.     In    the  part  of  the 
summing  up  to  which  we  have  been  referred,  we  doubt  whether  my 
Lord  Chief  Justice  meant  to  say  that  no  action  of  indehitatm 
assumpsit  for  work  and  labour  would  lie  in  such  a  case.     If  there 
was  such  a  contract  with  the  defendant,  or  with  him  and  others, 
that  he  or  they  should  pay,  if  they  had  funds  applicable  to  this 
demand,  and   they  had  received  them,  the   conditional   contract 
would  have  become  absolute,  and  this  action  could  be  maintained. 
We   think   the  jury  may  have  been  misled  by  this  part  of  the 
summing  up ;  and  therefore  we  think  it  would  be  more  satisfactorj^ 
(1)  46  R.  E.  576  (2  M.  &  W.  215). 
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if  the  case  went  down  to  a  new  trial,  that  this  view  of  the  case  may 
be  more  fully  prissented  to  them.  We  think  that  the  costs  of  the 
last  trial  ought,  under  the  circamstances,  to  abide  the  event. 

RtUe  absolute. 


HlOGINB 

r, 

HOPKIKB. 


HOSKING  V.  PHILLIPS. 

(3  Ex.  168—182 ;  S.  C.  18  L.  J.  Ex.  1 ;  12  Jur.  1030.) 

A  declaration  in  case,  for  injury  to  the  plaintiff's  reversionary  interest, 
by  palling  down  a  messuage,  alleged  that,  at  the  time  of  committing  the 
grievance,  the  messuage  '*  was  in  the  possession  and  occupation  of  J.  C.  H., 
as  tenant  thereof  to  the  plaintiff ;  "  which  allegation  was  traversed  by  plea, 
and  issue  joined  thereon.  At  the  trial,  it  appeared  that  J.  G.  H.  was  tenant 
to  the  plaintiff,  but  had  given  up  possession  to  the  defendant  shortly  before 
the  act  complained  of,  without,  however,  assigning  his  interest :  Held,  that 
the  issue  was  properly  found  for  the  plaintiff,  the  meaning  of  the  allegation 
being  that  the  tenant  had  a  right  to  possession  in  point  of  interest,  so  that 
the  plaintiff  could  sue  as  reversioner. 

The  defendant  also  justified  the  pulling  down  the  messuage,  as  the  servant 
of  a  Railway  Company,  under  the  provisions  of  the  Lands  Clauses  Consolida- 
tion Act,  8  Vict.  c.  18,  and  alleged  that  the  Company  gave  the  plaintiff  a 
bond,  as  required  by  the  8dth  section  of  that  statute.  Issue  having  been 
joined  on  that  fact,  it  appeared  that  the  bond,  instead  of  being  conditioned 
for  *'  payment  to  the  party,  or  deposit  in  the  Bank  for  the  benefit  of  the 
piyiiee  interested,"  was  conditioned  for  '*  payment  to  the  party,  his  heirs, 
executors,  administrators,  or  assigns,  and  for  deposit  in  the  Bank  of  Eng- 
land, or  otherwise,  for  the  benefit  of  the  parties  interested,  as  the  case 
might  require,  under  the  provisions  of  the  Lands  Clauses  Consolidation 
Act:"  Held,  that  the  bond  was  not  in  compliance  with  the  statute,  by 
reason  of  the  introduction  of  the  words  **  or  otherwise ;  "  but,  sembU^  it  was 
not  vitiated  by  the  condition  for  payment  to  the  plaintiff,  his  heirs, 
executors,  administrators,  or  assigns." 

Held,  also,  that  the  proper  measure  of  damage  was  the  amount  by  which 
the  land  was  lessened  in  value  by  the  defendant*s  wrongful  act(l). 

Cask.  The  declaration  stated,  that,  before  and  at  the  time  of 
committing  the  grievances,  &c.,  a  certain  messaage  and  premises, 
situate  &c.,  were  in  the  possession  and  occupation  of  a  certain 
l)er8on,  to  wit,  one  Jane  Charlotte  Haywood,  as  tenant  thereof  to 
the  plaintiff,  the  reversion  thereof  then  and  still  belonging  to  the 
plamtiff ;  yet  the  defendant,  well  knowing  the  premises,  but  con- 
triving to  injure  the  plaintiff  in  her  reversionary  estate  and  interest, 
whilst  the  messuage  and  premises  were  so  in  the  possession  and 
occupation  of  Jane  Charlotte  Haywood,  as  tenant  thereof  to  the 
plaintiff,  and  whilst  the  plaintiff  was  so  interested  therein  as  afore- 
Baid,  to  wit,  on  &c.,  and  on  divers  other  days  &c.,  wrongfully  and 

(1)  For  an  instance  in  which  a  circumstances,  see  Whitwham  v.  West- 
differsot  measure  of  damages  for  minster  Brymho  Colliery  Co.  [1896]  2 
tmpaas  to  land  was  applied  in  peculiar      Ch.  598,  65  L.  J.  Ch.  741.— J.  Q.  P. 
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H08KIKG  unjustly,  and  without  the  leave  and  licence,  and  against  the  will  d 
Phillips,  the  plaintiff,  pulled  down,  prostrated,  subverted,  and  destroyed  the 
said  messuage  and  premises,  and  dug  up,  subverted,  and  destroyed  the 
foundations  thereof,  and  then  severed  and  removed,  tore  up,  and 
damaged  divers  large  quantities  of  bricks,  &c.,  and  other  materials 
of  great  value,  wherewith  the  said  messuage  and  premises  were 
constructed,  and  being  the  property  of  the  plaintiff  as  aforesaid,  and 
converted  and  disposed  thereof  to  the  defendant's  own  use  ;  by  means 
whereof  the  plaintiff  hath  been  and  is  greatly  injured,  prejudiced, 
and  aggrieved  in  her  said  reversionary  estate  and  interest,  &Cm 
[  169  ;  The  defendant  pleaded  (with  other  pleas),  first.  Not  guilty. 

Secondly,  that,  at  the  said  times  when  &c.,  or  any  of  them,  the 
said  messuage  and  premises  were  not,  nor  was  any  part  thereof,  in 
the  possession  or  occupation  of  the  said  person  in  the  decIaratioQ 
mentioned,  as  tenant  thereof  to  the  plaintiff,  nor  did  the  reversicm 
thereof,  or  of  any  part  thereof,  belong  to  the  plaintiff  modo  et 
forma,  &c. 
•  Fourthly,  that,  before  the  said  times  when  &c.,  the  London  and 

South  Western  Eailway  Company,  by  virtue  of  a  certain  Act  of 
Parliament,  to  wit,  "  The  London  and   South  Western  Eailway 
Metropolitan  Extension  Act,  1845,"   was  and  is  authorised  and 
empowered,  amongst  other  things,  to  make  an  extension  of  the 
London  and  South  Western  Bailway,  to  wit,  from  &c.,  to  a  certain 
point  therein  described  &c.,  in  the  said  Act  called  ''  The  Lambeth 
Extension,'*  with  proper  works  and  conveniences  thereto  belonging, 
according  to  the  provisions  of  "  The  Lands  Clauses  Consolidation 
Act,  1845,*'  •*  The  Railway  Clauses  Consolidation  Act,  1845,"  and 
of  the  first-mentioned  Act.    And  by  the  first-mentioned  Act  it  was 
further  enacted,  that,  subject  to  the  provisions  in  that  same  Act, 
and  in  the  Lands  Clauses  Consolidation  Act,  1845,  and  Bailway 
Clauses  Consolidation  Act,  1845,  contained,  it  should  be  lawful  for 
the  London  and  South  Western  Railway  Company  to  make  and 
maintain  the  railway  and  works  called  "  The  Lambeth  Extension," 
in,  upon,  through,  and  over  divers  messuages,  lands,  tenements, 
and  hereditaments,  and,  amongst  others,  in,  through,  upon,  and 
over  the  said  messuage  and  premises,  in  which  &c. ;  and  which  said 
messuages,  lands,  tenements,  and  hereditaments  were  delineated 
on  the  plans,  and  described  in  the  books  of  reference  in  the  first- 
mentioned  Act  in  that  behalf  mentioned  and  referred  to,  and  include, 
amongst  others,  the  said  messuage  and  premises  in  which  &c. ;  and 
which  said  messuage  and  premises  in  which  &c.,  were  and  are  also 
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specified  in  the  schedule  to  the  first-mentioned  Act  therein  also  Hoskino 
mentioned  and  referred  to ;  and  to  enter  upon,  take,  and  *use  such  phim jps. 
of  the  said  messoages,  lands,  tenements,  and  hereditaments,  as  [  *i7o  ] 
should  be  necessary  for  the  said  purpose ;  provided,  that  the  powers 
of  the  Company,  given  by  the  said  Acts,  or  either  of  them,  for  the 
compulsory  purchase  of  messuages,  lands,  tenements,  and  here- 
ditaments, for  the  purposes  of  the  said  first-mentioned  Act,  should 
not  be  exercised  after  the  expiration  of  three  years  from  the  passing 
of  the  said  first-mentioned  Act.  That  the  messuage  and  premises 
in  which  &c.,  were,  before  and  at  the  time  of  giving  the  notice 
hereinafter  mentioned,  and  tbence  hitherto  have  been,  and  still  are, 
necessary  for  the  purpose  of  making  the  said  railway  and  works,  so 
authorised  to  be  made  as  aforesaid,  and  were,  during  all  the  time 
last  aforesaid,  required  by  the  Company  for  that  purpose;  and, 
being  so  necessary,  and  so  required,  the  Company  afterwards,  and 
within  three  years  from  the  passing  of  the  first-mentioned  Act,  and 
long  before  the  said  times  when  &c.,  or  any  of  them,  to  wit,  on  &c., 
gave  notice  to  the  plaintiff,  amongst  other  things,  that  they,  the 
said  Company,  required  to  purchase  and  take,  and  use  the  said 
messuage  and  premises  in  which  &c.,  for  the  purpose  and  under 
the  provisions  of  the  said  several  Acts;  and,  in  and  by  their 
said  notice,  did  then  demand  of  and  from  the  plaintiff  the  parti- 
culars of  the  estate  and  interest  of  the  plaintiff  in  the  said  messuage 
and  premises  in  which  &c.,  and  of  the  claims  made  by  the  plaintiff 
in  respect  thereof ;  and  the  notice,  so  given  as  aforesaid,  did  then 
state  the  particulars  of  the  said  messuage  and  premises  so  required, 
and  that  the  Company  were  willing  to  treat  for  the  purchase  of  all 
and  any  the  estate  and  interest  of  the  plaintiff  therein,  and  as  to 
the  compensation  to  be  made  for  the  damage  that  might  be  sustained 
by  her  by  reason  of  the  making  of  the  said  railway,  and  of  the 
execution  of  the  said  works  thereof.  That  afterwards,  and  before 
the  said  times  when  &c.,  or  any  of  them,  to  wit,  on  &c.,  the  whole 
of  the  capital,  or  estimated  sum  for  defraying  the  expenses  of  the 
ondertaking,  had  been  and  was  subscribed,  under  contract  binding 
the  parties  ^thereto,  their  heirs,  &c.,  for  the  payment  of  the  several  [  *i7i  ] 
BQms  by  them  respectively  subscribed,  as  in  and  by  the  Lands 
Clauses  Consolidation  Act,  1845,  is  required ;  and  the  Company 
were  desirous  of  entering  upon  and  using  the  said  messuage  and 
premises  in  which  &c.,  before  any  agreement  had  been  come  to,  or 
award  made,  or  verdict  given  for  the  purchase-money  or  compensa- 
tion to  be  paid  by  them,  the  said  Company,  in  respect  of  the  said 
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H06KIN0      messuage  and  premises,  in  which  &c. ;  of  all  which   premises  tiie 
Phillips,     plaintiff,  before  the  said  times  when  &c.,  or  any  of  them,  to  wit,  oo 
&c.,  had  notice ;  and  the  plaintiff,  to  wit,  then  did  not  consent  to, 
but  dissented  from  the  Company  so  entering  on  the  said  meesoage 
and  premises  in  which  &c.,  and  thereupon  afterwards,  and  before 
any  agreement  had  been  come  to,  or  award  made,  or  verdict  giveo 
for  the  purchase-money  or  compensation  to  be  paid  hy  them,  the 
Company,  to  the  plaintiff,  for  or  in  respect  of  the  said    messuage 
and  premises  in  which  &c.,  and  before  the  said  times  when  &c.,  or 
any  of  them,  to  wit,  on  &c.,  when  an  application  was  then  made 
in    that    behalf    by    the    said    Company,   to  .J..  Lockwood    and 
G.  Scovell,  Esqrs.,  then  being  two  of  her  Majesty's  justices  of  the 
peace  assigned  to  keep  the  peace  within  the  county  of    Surrey, 
assembled  and  acting  together  in  and  for  the  said  county,  within 
which  county  the  said  messuage  and  premises  in  which  &g.,  were 
situate,  and  not  then  being,  or  either  of  them  being,  interested  in 
the  matter  of  the  said  application,  they,  the  said  justices,  then,  by 
writing   under   their  hands,  duly  nominated   and   appointed   one 
G.  Allen,  of  &c.,  then  being  an  able  practical  surveyor,  for  deter- 
mining the  value  of  the  interest  in  the  said  messuage  and  premises 
in  which  &c.,  which  the  plaintiff  was  entitled  to,  or  enabled  to  sell 
and  convey ;  and  thereupon  afterwards,  and  before  the  said  times 
when  &c.,  or  any  of  them,  to  wit,  on  &c.,  the  said  G.  Allen,  then 
being  such  able  practical  surveyor  as  aforesaid,  and  having,  after 
such  nomination,  and  before  entering  upon  the  duty  of  making  such 
[  ♦172  ]      valuation  as  aforesaid,  in  the  presence  of  *the  said  G.  Scovell,  one 
of  the  said  justices,  duly  made  and  subscribed  the  declaration  in 
that  behalf  required  by  the  Lands  Clauses  Consolidation  Act,  1845, 
determined   the  value  of  the  interest  in  the  said  messuage  and 
premises  in  which  &c.,  which  the  plaintiff  was  entitled  to,  or  enabled 
to  sell  and  convey,  to  be  the  sum  of  126Z.,  and  then  annexed  to  his 
said  valuation  a  declaration  in  writing,  subscribed  by  him,  of  the 
correctness  thereof ;  and  thereupon  the  Company  afterwards,  and 
before  the  said  times  when  &c.,  or  any  of  them,  to  wit,  on  &c,, 
deposited  in  the  Bank  of  England,  by  way  of  security,  as  herein- 
after mentioned,  the  sum  of  126Z.,  being  the  sum  so  determined  to 
be  the  value  of  the  interest  in  the  said  messuage  and  premises  in 
which  &c.,  which  the  plaintiff  was  entitled  to,  or  enabled  to  sell  and 
convey  as  aforesaid,  that  is,  the  said  Company  then  paid  the  said 
money  into  the  said  Bank  in  the  name  and  with  the  privity  of  the 
Accountant-Geneial  of  the  Court  of  Chancery  in  England,  to  be 
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placed  to  his  account  there,  to  the  credit  of  the  plaintiff,  subject  to  Hohktng 
the  control  and  disposition  of  the  said  Court;  and  the  Company  Phillips. 
also  afterwards,  and  before  the  said  times  when  &c.,  or  any  of  them, 
to  wit,  on  the  4th  March,  1847,  they  the  said  Company  and  the 
plaintiff  not  having  then  differed  as  to  the  suf&ciency  of  the  sureties, 
parties  to  the  bond  hereinafter  mentioned,  gave  and  delivered  to 
the  plaintiff  a  bond  under  the  common  seal  of  the  Company,  and 
under  the  hands  and  seals  of  two  sufScient  sureties,  to  wit,  one 
J.  Hibbert  and  one  M.  Uzielli,  in  conformity  with  and  in  pursuance 
of  the  Lands  Clauses  Consolidation  Act,  1845,  whereby  the  Company 
and  the  said  J.  Hibbert  and  M.  Uzielli  became  bound  to  the  plaintiff 
in  the  penal  sum  of  1262.,  being  a  sum  equal  to  the  said  sum  so 
deposited  as  aforesaid,  conditioned  for  payment  to  the  plaintiff,  or 
for  deposit  in  the  Bank  of  England,  for  the  benefit  of  the  parties 
interested  in  the  said  messuage  and  premises  in  which  &c.,  as  the 
case  might  require,  under  the  provisions  of  the  said  last-mentioned 
Act,  of  all  such  purchase-money  and  compensation  as  might,  in 
manner  *a8  in  the  same  Act  provided,  be  determined  to  be  payable  [  *173  ] 
by  the  Company  in  respect  of  the  interest  of  the  plaintiff  in  the  said 
messuage  and  premises  in  which  &c.,  together  with  interest  thereon 
at  the  rate  of  5/.  per  cent,  per  annum  from  the  time  of  entering  on 
the  said  messuage  and  premises  in  which  &c.,  until  such  purchase* 
money  and  compensation  should  be  so  paid  or  deposited  as  last 
aforesaid;  and  thereupon  afterwards,  and  before  any  agreement 
had  been  come  to,  or  award  made,  or  verdict  given  for  the  purchaser- 
money  or  compensation  to  be  paid  by  the  Company  in  respect  of 
the  said  messuage  and  premises  in  which  &c.,  and  within  three 
years  from  the  passing  of  the  first-mentioned  Act,  to  wit,  on  the 
said  days  and  times  in  the  declaration  mentioned,  the  defendant,  as 
the  servant  and  by  the  command  of  the  Company,  entered  upon  the 
said  messuage  and  premises  in  which  &c.,  for  the  purpose  of 
making,  and  did  make  therein  and  thereupon,  certain  works,  then 
being  part  of  the  said  railway  and  works  hereinbefore  mentioned, 
in  the  line  in  and  by  the  said  first-mentioned  Act  authorised,  as  it 
was  lawful  for  the  defendant  to  do,  and  thereby  then  necessarily 
and  unavoidably  committed  the  supposed  grievances  &c.,  doing  no 
unnecessary  damage :  qua  aunt  eadem,  &c.     Verification. 

The  plaintiff  took  issue  on  the  two  first  pleas,  and  to  the  fourth 
replied,  that  the  Company  did  not,  at  any  time  before  the  said 
times  when  &c.,  or  any  of  them,  give  or  deliver  to  the  plaintiff  a 
bond  under  the  common  seal  of  the  Company,  and  under  the  hands 
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HosKiNG      and  seals  of  two  sufficient  sureties,  conditioned  for  payment  to  the 

Phillips.  plainti£f,  or  for  depositing  in  the  Bank  of  England,  for  the  benefit 
of  the  parties  interested  in  the  said  messuage  and  premises  in 
which  &c.,  as  the  case  might  require,  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  of  all  such  purchase-money 
and  compensation  as  might,  in  manner  in  the  same  Act  provided, 
be  determined  to  be  payable  by  the  Company  in  respect  of  the 

[  *174  ]  interest  of  the  plaintiff  *in  the  said  messuage  and  premises  in  which 
&c.,  and  according  to  the  provisions  and  directions  of  the  said  Act 
in  that  behalf,  modo  et  forma ;  upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Surrey  Spring 
Assizes,  1848,  it  appeared  that  the  plaintiff  was  the  lessee  for  an 
unexpired  term  of  a  house  in  the  Westminster  Bridge  Road,  which, 
before  the  Act  complained    of,  was  in  the    occupation  of  Jane 
Charlotte  Heywood,  as  tenant  to  the  plaintiff,  at  improved  rent. 
The  defendant  was  a  buyer  of  old  materials  of  houses.    In  1846, 
the   South   Western   Railway  Company,   requiring  the  plaintiff's 
house  for  the  extension  of  their  railway,  and  being  unable  to  satisfy 
her  as  to  the  amount  of  compensation,  proceeded  to  put  in  force 
the  provisions  of  the  Lands  Clauses  Consolidation  Act,  8  Vict.  c.  18, 
and  tendered  to  the  plaintiff  a  bond,  in  alleged  compliance  with  the 
85th  section  of  that  Act.     The  condition   of  the   bond  was  as 
follows,  (after  reciting  that  the  Company  required  to  purchase  and 
permanently  use  the  house  in  question,  of  which  notice  had  been 
served  on  the  plaintiff  as  the  party  claiming  to  be  interested  in  the 
premises ;  that  no  agreement  had  been  come  to,  or  award  made,  or 
verdict  given  for  the  purchase- money  or  compensation;  that  the 
Company  were  desirous,  under  and  subject  to  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  to  enter  upon  the  premises,  bat 
the  plaintiff  refused  to  consent ;  that  the  Company  had  deposited 
in  the  Bank  of  England,  in  the  name  of  the  Accountant-General  of 
the  Court  of  Chancery,  as  a  deposit  Jby  way  of  security  for  the 
compensation  payable  to  the  plaintiff,  126/.,  being  the  sum  which 
an  able  practical   surveyor,   appointed   by  two  justices  in  Petty 
Sessions,  had  determined  to  be  the  value  of  the  interest  of  the 
plaintiff  in  the  premises ;  that  the  Company  and  two  sureties  had 
agreed  to  enter  into  a  bond  conditioned  as  thereinunder  expressed) : 
"Now  the  condition   of   the  above  written  bond  or  obligation  is 
such,  that,  if  the  above  bounden  London  and  South  W^estem  Rail- 

r  ♦IT.  T       ^^y  Company,  J.  H.  and  *M.  U.,  some  or  one  of  them,  their  or 
some  or  one  of  their  successors,  heirs,  executors,  or  adniinistFatorB, 
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shall  pay  to  the  said  Eliza  Hosking,  her  heirs,  executors,  adminis-  Hobkikg 
trators,  or  assigns,  or  shall  deposit  in  the  Bank  of  England,  or  Phillips. 
otherwise  for  the  benefit  of  the  parties  interested  in  the  said 
dwelling-house,  shop,  and  premises,  as  the  case  may  require,  under 
the  provisions  contained  in  the  Lands  Glauses  Consolidation  Act, 
1845,  all  such  purchase-money  and  compensation  as  may,  in  the 
manner  in  the  same  Act  provided,  be  determined  to  be  payable  by 
the  said  Company  in  respect  of  the  interest  of  the  said  Eliza 
Hosking  in  the  said  dwelling-house,  shop,  and  premises,  so  about 
to  be  entered  upon  as  aforesaid,  together  with  interest  thereon  at 
the  rate  of  5/.  per  cent,  per  annum  from  the  time  of  entering  on 
the  said  dwelling-house,  shop,  and  premises,  until  such  purchase- 
money  and  compensation  shall  be  so  paid  and  deposited  as  last 
aforesaid,  then  the  above- written  bond  or  obligation  to  be  void,"  &c. 
The  Company  having  arranged  with  J.  C.  Heywood  in  respect  of 
her  interest  in  the  premises,  she  quitted  them  in  March,  1847,  and 
the  defendants,  as  the  servants  of  the  Company,  entered  and  pulled 
them  down,  and  constructed  their  railway  on  the  land.  It  was 
contended,  on  the  part  of  the  defendants,  that  the  second  issue 
ought  to  be  found  for  them,  inasmuch  as  the  premises  were  not  in 
the  occupation  of  J.  C.  Heywood  at  the  time  the  trespass  was  com- 
mitted. On  the  part  of  the  plaintiff  it  was  contended,  that  the 
bond  was  not  in  conformity  with  the  provisions  of  the  statute.  The 
learned  Judge  was  of  that  opinion,  and  the  jury  found  a  verdict  for 
the  plaintiff,  damages  170Z.,  leave  being  reserved  for  the  defendants 
to  move  to  enter  a  verdict  on  the  fourth  issue,  if  the  Court  should 
be  of  opinion  that  the  bond  was  in  accordance  with  the  statute. 
In  answer  to  a  question  from  the  learned  Judge,  the  jury  said  that 
they  assessed  the  damages,  one  half  for  the  house,  and  the  other 
half  for  the  land. 

ChanneU,  Serjt.,  in  Easter  Term,  obtained  a  rule  nisi  to  enter        [  176  ] 
a  verdict  for  the  defendants  on  the  fourth  issue :  and  also  for  a  new 
trial,  on  the  ground  that  the  jury  were  misdirected  as  to  the  finding 
on  the  second  issue  ;  and  also  that  the  damages  were  excessive,  and 
assessed  on  a  wrong  principle. 

Ouniey  showed  cause  (Nov.  21) : 

First,  the  bond  given  by  the  Bailway  Company  to  the  plaintiff 
was  not  in  conformity  with  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  8  Vict.  c.  18.     [He   referred  to  the  84th  and 
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HosKiNG      85th  sections  of  the  Act,  and  agreed  that  the  bond  was  insafficient 

Phillips,     on  two  grounds,  namely,  first,  that,  instead  of  being  conditioned  for 

''  payment  to  the  party,  or  for  deposit  in  the  Bank  for  the  benefit 

of  the  parties  interested,"  it  enabled  the  Company  to  deposit  the 

money  in  the  Bank  of  England  **  or  otherwise"  for  the  benefit  of 

[  178  ]       the  parties  interested;  and,  secondly,  because  it  was]  conditioned  for 

payment  to  the  party,  her  ''  heirs,   executors,  administrators,  or 

assigns."     That  condition  would  be  discharged  by  payment  to  the 

executor  of  money  to  which  the  heir  was  entitled,  or,  as  in  this 

case,  which  is  a  leasehold  interest,  by  payment  to  the  heir.    Acts 

[  'i^y  ]       of  Parliament  of  this  description,  *when  their  meaning  is  doubtful. 

must  be  construed  most  favourable  for  the  public :   The  StockUm 

and  Darlington  Railway  Company  v.  Barrett  (i). 

Then  as  to  the  second  plea.  It  was  only  necessary  to  prove  an 
existing  tenancy,  with  a  reversion  in  the  plaintiff.  Although  Jane 
Charlotte  Heywood  left  the  premises  when  they  were  about  to  be 
pulled  down,  her  legal  interest  in  them  did  not  cease.  In  Bull  v. 
Sibhg  (2)  it  was  held,  that  if  A.  agree  to  let  lands  to  B.,  who  permits 
C.  to  occupy  them,  A.  may  recover  the  rent  in  an  action  against  B. 
for  use  and  occupation.  With  respect  to  the  damages,  the  plaintiff 
is  entitled  to  recover  the  sum  which  it  would  cost  to  restore  the 
premises  to  their  original  state. 

Badeley,  who  appeared  to  argue  on  the  same  side,  was  not 
called  upon. 

Channell,  Serjt.,  and  Bovill,  in  support  of  the  rule : 
This  bond  is  in  compliance  with  the  Act  of  Parliament,  which 
gives  no  particular  form.  The  words  in  the  condition,  "  as  the 
case  may  require,  under  the  provisions  contained  in  the  Lands 
Clauses  Consolidation  Act,"  must  be  read  as  governing  the  whole 
sentence,  so  that  there  could  be  no  performance,  unless  it  were 
such  as  the  case  required  under  that  Act.  The  Company  coald  not 
plead  payment  to  the  heir  when  the  beneficial  interest  vested  in 
the  executor,  for  that  would  not  be  a  payment  under  the  provisions 
of  the  Act.  Therefore  the  words  '*  heirs,  executors,  administrators, 
and  assigns,"  cannot  prejudice,  and  are  mere  surplusage.  The 
words  **  or  otherwise  "  are  equally  governed  by  the  concluding  part 
of  the  sentence.     A  deposit  in  a  joint-stock  Bank  would  not  satisfy 

(1)  65  R.  B.  261  (3  Man.  &  G.  956  ;  (2)  8  T.  B.  327. 

in  error,  1 1  CI.  &  Fiu.  dim). 
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fche  condition  of  the  bond,  for  it  would  not  be  a  deposit  in  the      Hobking 
manner  provided  for  by  the  statute.    Nor  could  the  money,  in  this     Phillips. 
•particular  case,  be  paid  into  the  Bank  under  the  69th  section,  or       [  *180  ] 
to  trustees  under  the  Tlst  section,  for  those  sections  apply  only 
to  parties  having  limited  interests,  or  under  disability.     It  is  advis- 
able to  frame  the  condition  in  this  way,  for  the  obligors  cannot 
know  what  interest  the  party  has  in  the  premises. 

(Pakke,  B.  :  That  argument  would  go  the  length  of  saying,  that  it 
would  be  sufficient  if  the  condition  was  simply  to  deposit  the  money 
according  to  the  provisions  of  the  Act  of  Parliament.) 

Then,  as  to  the  second  issue,  the  plaintiff  has  chosen  to  allege 
that  the  premises  were  in  the  occupation  of  her  tenant ;  and  that 
all^ation,  being  traversed,  must  be  proved  as  stated.  It  is  like 
the  case  where  a  party,  instead  of  stating  a  seisin  in  fee,  alleges 
some  less  estate.  Vowles  v.  Miller  (i)  decided,  that  an  averment, 
tbat  the  plaintiff's  close  at  the  time  of  the  injury  was  and  still  is 
in  the  occupation  of  J.  V.  and  H.  V.,  is  sufficiently  proved,  if  at  the 
time  of  the  injury  it  was  in  their  occupation,  though  the  tenant  be 
since  changed  before  action  brought.  Here,  however,  the  messuage 
was  not  in  the  possession  of  J.  C.  Heywood  at  the  time  of  the 
injury ;  she  had  previously  given  it  up  to  the  Company. 

(Parke,  B.  :  The  question  is,  whether  the  allegation  means  a  legal 
possession  or  an  actual  possession.) 

With  respect  to  the  assessment  of  damage,  the  jury  are  clearly 
wrong  in  estimating  the  value  of  the  plaintiff's  interest  in  both  the 
land  and  building,  for  the  Company  will  still  have  to  purchase  the 
land.  In  Jones  v.  Gooday  (2)  it  was  held,  that,  in  an  action  of 
trespass  for  cutting  into  a  close  and  carrying  away  the  soil,  the 
proper  measure  of  damage  is  the  value  to  the  plaintiff  of  the  land 
removed,  not  the  expense  of  restoring  it  to  its  original  condition. 

Parke,  B.  : 

With  respect  to  the  form  of  the  bond,  we  *are  all  of  opinion,  that       [  'isi  J 
it  is  not  in  compliance  with  the  Act  of  Parliament.    If  the  only 
objection  had  been,  that,  instead  of  being  conditioned  for  payment 
to  the  plaintiff  simply,  it  introduces  the  words  ''  heirs,  executors, 
administrators,  and  assigns,"  I  should  have  doubted  whether  it 

(1)  3  TauDt  187.  (2)  58  R.  U,  649  (8  M.  &  NV.  140). 
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HosKiNo  was  bad  on  that  account,  for  it  is  in  effect  implied  from  the  nature 
Phillips.  ^^  ^^^  bond,  that,  if  the  plaintiff  dies,  payment  shall  be  made  to 
the  party  entitled  to  her  estate  ;  that  is,  if  freehold  to  her  heirs,  if 
leasehold  to  her  executors.  Then,  with  regard  to  the  other  objec- 
tion, I  think  that  the  words  "  or  otherwise  "  are  not  authorised  by 
the  Act  of  Parliament.  The  words  of  the  Act  are  plain.  The  bond 
is  to  be  conditioned  '*  for  payment  to  the  party,  or  deposit  in  the 
Bank  for  the  benefit  of  the  parties  interested,"  and  no  more.  That 
is  required  before  the  Company  are  authorised  to  enter  upon  the 
land,  and  diflSculty  arises  from  introducing  equivalents.  I  con- 
ceive that  a  great  difficulty  might  be  imposed  on  a  plaintiff,  in  the 
event  of  his  being  obliged  to  sue  on  a  bond  conditioned  for  payment 
in  any  other  way  than  that  provided  by  the  Act  of  Parliament 
The  86th  clause  requires  only  two  modes,  either  payment  to  the 
party  himself,  or  deposit  in  the  Bank  of  England.  There  is  no 
doubt  about  the  proper  form,  and  these  Companies  would  exercise  a 
wise  discretion,  if  in  future  they  would  confine  themselves  to  the 
terms  of  the  Act. 

Then,  as  to  the  second  objection,  the  meaning  of  the  averment  in 
the  declaration  is,  not  that  the  land  was  in  the  actual  possession  of 
the  tenant,  but  that  the  tenant  had  a  right  to  the  possession  in 
point  of  interest,  so  that  the  plaintiff  could  sue  as  reversioner ;  and 
that  is  proved,  for  the  interest  of  the  tenant  continued,  although  by 
arrangement  the  Company  were  permitted  to  enter  on  the  posses- 
sion. No  assignment  was  ever  made  to  the  Company,  therefore 
the  interest  continued  in  her;  and  a  reversioner  need  not  prove 
[  *i82  ]  such  an  actual  possession  as  would  maintain  ^trespass.  The  case 
of  Vowles  V.  Miller  is  entirely  different;  there  the  question  was, 
whether  the  plaintiff  was  entitled  to  recover  under  the  allegation 
that  the  premises  were  at  the  time  of  the  injury  in  the  occupation 
of  two  tenants,  and  it  appeared  that  they  had  ceased  to  occupy 
before  action  brought;  and  the  Court  properly  said  that  was 
immaterial,  as  the  premises  were  in  possession  of  the  tenants  at 
the  time  of  the  injury. 

With  regard  to  the  question  of  damages,  we  will  take  time  to  consider. 

Aldebson,  B.,  concurred  (i). 

Cur.  adv.  ruU- 

Parke,  B.,  now  said : 

In  this  case  the  only  question  which  remained  was  as  to  the  proper 

(1)  PoUock,  C.  B.,  and  Rolfe,  B.,  had  left  the  Court. 
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amount  of  damages  to  the  plaintiff's  reversion  in  the  premises.     It      Hosking 

is  doubtful  upon  what  principle  the  jury  calculated  the  damages ;  bat     Phillips. 

the  proper  measure  is,  by  how  much  less  the  premises  would  sell  in 

consequence  of  the  wrongful  act  of  the  defendant.     It  is  quite  clear 

that  the  jury  did  not  go  upon  the  right  principle,  as,  in  the  estimation 

they  made,  they  gave  one  half  for  the  land,  and  the  other  half  for  the 

house.  Now  the  land  itself  was  not  injured.  The  reversion  is  rendered 

less  valuable,  because,  instead  of  the  house  and  land,  the  plaintiff 

had  the  land  alone  without  the  house ;  and  the  jury  should  only 

have  considered  how  much  less  the  land  was  worth  in  consequence 

of  the  defendant's  wrongful  act.    In  the  course  of  the  argument 

we  gave  our  opinion  upon  the  other  points  in  the  case.     The  rule 

for  a  new  trial  must  therefore  be  made  absolute. 

Rule  absolute. 


COOLE  V.  BRAHAM.  iws. 

:  (3  Ex.  183—186 ;  S.  C.  18  L.  J.  Ex.  105.)  ^^' 

On  an  interpleader  issue  to  try  the  right  to  certain  goods  claimed  by  the         L  '^^  J 
plaintiff  under  an  assignment  to  secure  a  debt  alleged  to  be  due  to  him,  the 
admissions  of  the  assignor  before  the  date  of  the  assignment,  that  he  was 
indebted,  are  not  receivable  in  evidence  for  the  plaintiff. 

Tms  was  an  interpleader  issue,  to  try  whether  certain  goods  were, 
at  the  time  of  the  delivery  of  a  writ  otji.fa.  to  the  sheriff,  the 
property  of  the  plaintiff,  the  claimant,  or  of  the  defendant,  the 
execution  creditor. 

At  the  trial,  before  Piatt,  B.,  at  the  Middlesex  sittings  in  last 
Michaelmas  Term,  it  appeared  that  the  defendant,  having  brought 
an  action  against  W.  Goole,  the  younger,  the  son  of  the  plaintiff, 
signed  judgment,  and  issued  execution  for  the  sum  of  192.  l&s.  6d, 
Upon  the  levy  being  made  on  the  son's  goods,  the  now  plaintiff 
claimed  them  under  an  assignment  by  way  of  mortgage,  executed  in 
1840,  as  a  security  for  advantages  alleged  to  have  been  previously 
made  by  him  to  his  son.  The  main  question  was,  whether  these 
advances  were  fictitious ;  and  in  order  to  prove  £hat  they  were 
bond  fide  made,  the  plaintiff  called  another  son,  and  proposed  to 
ask  him,  whether  he  had  not,  prior  to  1840,  heard  his  brother 
(W.  Coole,  the  debtor)  say,  that  his  father  had  advanced  him  money. 
This  question  was  objected  to,  on  the  part  of  the  defendant,  and 
disallowed  by  the  learned  Judge. 

The  jury  having  found  a  verdict  for  the  defendant. 
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CooLB  Crowder  (Nov.  18)  moved  for  a  new  trial,  on  the  groand  of  the 

Braham.  improper  rejection  of  this  evidence : 

The  statement  was  made  by  the  debtor  at  a  time  when  the  admis- 
sion could  have  no  reference  to  the  present  transaction.  The  case 
resembles  that  of  an  action  by  the  assignees  of  a  bankrupt,  in  which 
admissions  made  by  the  bankrupt,  before  his  bankruptcy,  are 
evidence  of  the  petitioning  creditor's  debt;  or  that  of  an  action 
against  the  sheriff  for  an  escape  or  false  return,  in  which  an  admis- 
sion by  the  defendant  in  the  former  action,  as  to  his  liability,  is 
evidence  against  the  sheriff:   Williams  v.  Bridges  (i),  Kemplandv. 

[  *L84  ]  *Macatdey  (2).  But  for  the  interpleader  rule,  the  action  in  this  case 
would  have  been  against  the  sheriff.  The  principle  is,  that  the 
statement  of  a  party  who  admits  himself  to  be  a  debtor  is  admissible, 
because  it  is  made  against  his  own  interest.  In  an  action  by  the 
present  plaintiff  against  his  son  to  recover  the  money  advanced,  the 
statement  of  the  latter  would  be  clearly  admissible  to  prove  the 
existence  of  a  debt ;  then  why  may  not  the  fact  be  proved  by  similar 
evidence  upon  an  interpleader  issue  ?  Another  ground  is,  that  the 
execution  creditor  claims  under  the  son,  and  therefore  his  declara- 
tions are  admissible  against  the  former.  (He  also  referred  to 
Wood  V.  Dixie  {s),  Holbird  v.  Anderson  (4).) 

Cur.  adv,  rtdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

The  question  in  this  case  was,  whether  my  brother  Pultt  was 
right  in  rejecting  the  evidence  of  a  declaration  made  by  the  son  of 
the  plaintiff,  under  whom  the  plaintiff  claimed  by  assignment  to 
secure  a  debt  alleged  to  be  due  from  him. 

The  plaintiff  proved  the  assignment,  and  also  called  his  son  to 
prove  the  debt  due.  He  then  offered  in  evidence  a  declaration  of 
the  son  made  before  the  date  of  the  assignment,  admitting  that 
he  was  so  indebted.  The  evidence  was  objected  to,  and  my  brother 
Platt  refused  to  receive  it.    We  think  he  was  right. 

It  could  not  be  received,  simply  because  it  tended  to  prove  the 
veracity  of  the  witness,  by  showing  that,  at  other  times,  he  said 
the  same  thing,  which  he  had  on  the  trial  sworn  to  be  true. 

But  it  was  said  that  it  was  admissible,  on  the  same  groand  that 

(1)  2  Stark.  N.  P.  42.  (3)  68  K.  B.  590  (7  a  B,  892j. 

(2)  Peake,  yd.  (4)  5  T.  li.  23d. 
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admigsions  made  by  a  bankrupt  before  his  bankruptcy  are  evidence  Coole 
of  the  petitioning  creditor's  debt  in  an  action  by  assignees,  in  which  bramam. 
they  have  the  bankruptcy  *to  prove,  or  in  an  action  against  the  [  •ifts  ] 
sheriff  for  the  escape  of  a  debtor,  where  the  plaintiff  has  the  debt 
to  prove.  These  two  cases,  as  also  that  in  which  a  defendant,  who 
pleads  in  abatement  the  nonjoinder  of  a  co-debtor,  may  prove  that 
fact  by  the  declarations  of  the  co-debtor,  have  been  allowed  as 
exceptions  to  the  general  rule :  Jarrett  v.  Leonard  (i),  Rogers  v. 
Jones  (2),  Clay  v.  Langslow  (8) :  the  last  on  the  plain  principle,  that 
the  defendant  was  only  bound  to  make  out  a  case  for  the  plaintiff 
against  the  co-debtor,  not  to  prove  the  allegation  in  the  dame  way 
as  an  ordinary  averment  of  fact ;  and  the  others,  perhaps,  have 
proceeded  upon  the  principle,  that  the  sheriff  is  put  in  the  place 
of  the  debtor  as  to  the  creditor  suing  him  for  a  breach  of  duty ; 
and  that  the  assignees  of  a  bankrupt  have  only  to  prove  their  title 
as  against  the  bankrupt.  This  relaxation,  however,  of  the  strict 
rules  of  evidence  has  never  been  held  to  extend  to  the  proof  of  the 
trading  or  act  of  bankruptcy,  by  the  mere  admission  of  the  bank- 
rupt. The  above-mentioned  cases  are  exceptions,  and  ought  not 
to  be  extended. 

It  was,  however,  suggested,  that  the  admission  of  the  son  might 
be  receiyed  as  evidence  against  the  defendant,  the  execution  debtor, 
as  a  person  claiming  under  him:  Ivat  v.  Finch  (4).  Where  an 
assignor  of  an  estate  or  chattel  has  qualified  his  own  title  by 
admissions  before  the  assignment,  the  assignee  may  be  considered 
as  taking  the  title  so  quali6ed,  and  the  admission  may  be  used  as 
evidence  against  all  persons  claiming  that  title;  and  probably 
an  execution  creditor,  though  in  one  sense  he  claims  against  the 
debtor,  yet,  in  truth,  may  be  considered  as  claiming  under  him,  for 
he  can  take  only  such  title  as  the  debtor  had :  Prosserv.  Gmllim  (5). 
Admitting  *this  view  to  be  correct,  it  does  not  apply  to  such  [  'ish  ] 
admissions  as  that  offered  in  evidence  in  this  case,  which  do  not 
qualify  or  affect  the  title  of  the  assignor  to  the  chattel  assigned. 

Rtde  refused. 

(1)  2  M.  &  SI.  265.  (4)  9  E.  E.  716  (1  Taunt.  141). 

(2)  7  B.  &  C.  86.  (5)  1  Car.  &  K.  95. 

(3)  Moo.  &  Mai.  45. 
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i««»«.  GBAHAM  AND  Others  r.  ALLSOPP. 

Aiay  8 

j)ec,  H.  (3  Ex.  186—200 ;  S.  C.  18  L.  J.  Ex.  85.) 

rTsB^I  ^^  1840,  A.  being  lessee  of  a  warehouse  and  cellar  under  a  demise  froe 

B.,  and  also  lessee  under  C.  of  other  adjoining  property,  oomprising  inkr 
alia  a  vault,  D.  became  tenant  from  year  to  year  to  A.  of  tiie  warehouse, 
and  cellar,  and  vault,  at  an  annual  rent  of  185/.,  made  up  of  1-10/.  for  the 
warehouse  and  cellar,  and  461,  for  the  vault  On  the  27th  of  October,  18ld, 
A.  became  bankrupt,  92/.  10s.  being  at  that  time  due  as  rent  from  D.  to  the 
bankrupt  The  assignees,  upon  being  appointed,  elected  to  take  the  pro- 
perty held  under  B. ;  and  on  the  26th  of  February,  1846,  elected  not  to 
take  the  property  held  imder  C.  At  Christmas,  1845,  rent  to  the  amouat 
of  114/.  7«.  6(2.  became  due  from  A.  to  C,  for  which  amount,  on  the  19tii  of 
February,  1846,  0.  distrained  upon  the  goods  in  the  vault  held  by  D.,  who, 
to  relieve  himself  of  that  distress,  paid  that  sum  to  C.  An  action  having 
subsequently  been  brought  by  the  assignees  of  A.  against  D.  to  recover  the 
above  sum  of  92/.  10«.  and  35/.  for  a  quarterns  rent  due  at  Christmas  for  the 
warehouse  and  cellar :  Held,  that  D.  was  not  entitled  to  eet  ofiF  the  sum  so 
paid  by  him  to  0.  Held,  also,  that  the  plaintiffs  could  well  sue  for  the 
quarter's  rent  due  since  the  bankruptcy  in  their  representative  character  as 
assignees. 

Dbbt.  The  first  oount  of  the  declaration  was  for  the  use  and 
occupation  of  certain  vaults,  cellars,  and  premises,  with  the  appur- 
tenances, by  the  said  Leman  and  Bryan,  before  they  became 
bankrupts,  let  to  the  defendant  and  one  Charles  Allsopp,  (since 
deceased),  to  wit,  on  &c.,  and  by  the  defendant  and  the  said 
C.  Allsopp,  at  the  request  of  the  defendant  and  the  said  C.  Allsopp, 
and  by  the  sufferance  and  permission  of  the  said  Leman  and  Bryan, 
until  they  became  bankrupts,  and  of  the  plaintiffs,  as  assignees  as 
aforesaid,  since,  for  a  long  time  before  then  elapsed,  held,  &€.  The 
second  count  was  for  the  use  of  the  premises  before  the  bankruptcy. 
The  last  count  was  for  money  due  on  an  account  stated  with  the 
plaintiffs  as  assignees. 

The  defendant  pleaded  to  the  first  count,  payment  of  242.  7s.  6d, 
into  Court,  and  as  to  the  residue  of  the  causes  of  action  in  that 
count  mentioned,  never  indebted.  The  plaintiffs  replied  by  taking 
the  sum  out  of  Court  in  satisfaction  of  the  causes  of  action  to  which 
1  •187  ]  it  was  pleaded,  *and  joined  issue  upon  the  second  plea.  The  defen- 
dant pleaded,  thirdly,  in  substance  as  follows  :  As  to  10/.  128.  6d., 
parcel  of  the  residue  of  the  debt  in  the  first  count,  that  the  demise 
of  Leman  and  Bryan  comprised  not  only  the  said  vaults,  cellars, 
and  premises,  with  the  appurtenances,  but  also  a  certain  other 
vault,  cellar,  and  premises ;  and  that  the  defendant,  during  all  the 
time  when  &c.,  had  occupied  both  sets  of  premises,  by  virtue  of  the 
said  demise,  at  one  certain  yearly  rent  of  186Z.,  payable  quarterly 
with  respect  to  both  ;  and  that  Leman  and  Bryan,  at  the  time  of 
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the  demise  in  the  first  count  mentioned,  and  from  thence  until  and  Graham 
at  the  time  of  the  bankruptcy,  were  possessed  of  a  certain  term  in  allsopp. 
the  other  vault,  cellar,  and  premises,  under  a  demise  of  the  21st  of 
June,  1841,  with  certain  other  premises,  made  to  them  by  one 
William  Stephenson  Scholey  for  a  term  of  twenty-eight  years  and  a 
quarter  (less  seven  days),  from  the  24th  of  June,  1841,  which  term 
continued  to  subsist  till  the  accruing  of  the  debt  in  the  first  count 
and  the  payment  hereinafter  mentioned ;  and  that  the  said  W.  S. 
Scholey,  on  the  24th  of  June,  1841,  let  the  other  vault,  cellar,  and 
premises,  together  with  certain  other  premises,  to  Leman  and 
Bryan  for  the  said  term,  subject  to  the  yearly  rent  of  1522.  10s., 
payable  quarterly  to  the  said  W.  S.  Scholey  ;  by  virtue  whereof  the 
said  other  vault,  cellar,  and  premises  so  jointly  demised  by  Leman 
and  Bryan  as  aforesaid,  with  the  said  vault,  cellar,  and  premises  in 
the  first  count  mentioned,  were  held  by  the  defendant  until  the 
payment  thereinafter  mentioned,  subject  and  liable  to  the  rent  as 
it  became  due  to  the  said  W.  S.  Scholey.  The  plea  then  alleged, 
that,  before  the  commencement  of  the  suit,  and  whilst  the  defen- 
dant held  the  premises  in  the  first  count  mentioned,  together  with 
the  other  premises,  and  after  the  bankruptcy,  to  wit,  on  the  26th  of 
December,  1845,  there  was  due  to  Scholey,  in  respect  of  rent  for  the 
premises  so  demised  by  him,  including  the  other  premises  so 
demised  by  Leman  and  Bryan  to  and  so  *held  jointly  by  the  defen-  [  *188  ] 
dant,  114Z.  7s.  6e2.,  for  three  quarters  rent,  whereof  two  had  accrued 
due  before  the  bankruptcy  and  one  after ;  and  that  the  defendant, 
on  the  1st  of  March,  1846,  in  order  to  prevent  certain  goods  on  the 
premises  from  being  distrained  for  the  rent  due  to  Scholey,  paid  him 
the  sum  of  114Z.  Is.  6d.,  which  exceeded  the  sum  of  101.  12s.  6d. ; 
and  that  the  defendant  had  not  been  repaid,  which  sum  he  offered 
to  set  off  against  the  plaintiffs'  claim.    Verification. 

The  defendant  pleaded,  fourthly,  as  to  922. 10s.,  parcel  of  the  debt 
in  the  second  count  mentioned,  that  Leman  and  Bryan  were  tenants 
of  a  certain  portion  of  the  premises  to  Scholey,  under  a  demise 
from  him  of  the  21st  of  June,  1841,  of  those  premises  jointly  with 
certain  others,  for  twenty- eight  years  and  a  quarter  (less  seven 
days),  from  the  24th  of  June,  1841,  at  a  rent  of  1521.  10s.,  payable 
quarterly,  which  said  term  subsisted  till  the  making  of  the  payment 
therein  mentioned ;  and  that  by  virtue  thereof  the  premises  in  the 
second  count  mentioned  were  held  by  the  defendant,  subject  to 
the  payment  of  the  rent  to  Scholey ;  that  the  defendant  held  the 
premises  in  the  second  count  mentioned,  under  a  demise  to  Leman 
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Gkahax  and  Bryan,  of  the  Ist  of  January,  1848,  for  a  year  then  next  ensuing, 
ALL60PP.  ^^^  ^0  Irom  year  to  year  as  long  as  they  so  should  please.  The  plea 
then  alleged,  that,  before  the  commencement  of  the  suit,  and  while 
the  defendant  continued  tenant  of  the  premises  in  the  second  coont 
mentioned,  on  the  25th  of  December,  1845,  114/.  Is.  6d.  became 
due  to  Scholey  for  three  quarters  of  a  year's  rent,  two  of  which 
accrued  before  the  bankruptcy  and  the  other  afterwards,  for 
Scholey*s  premises,  held  jointly  with  the  other  premises ;  and  that 
the  defendant  paid  Scholey  the  sum  of  114/.  7^.  6d.  to  prevent  his 
goods  from  being  distrained  &c.  (as  in  the  third  plea).  Yerificaiion. 
The  defendant  pleaded,  fifthly,  except  as  to  24/.  Is.  6d.,  a  set-off. 
[  *18!»  ]  Special  demurrer  to  the  third  and  fourth  pleas,  assigning  *for 

causes  to  the  third  plea,  that  it  was  an  argumentative  denial  of  the 
causes  of  action  in  the  first  count ;  that,  if  it  was  intended  to  state 
that  the  plaintiffs  were  entitled  to  only  a  portion  of  the  premises, 
it  did  not  show  how  the  defendant  was  tenant  to  the  plaintiffs  of 
the  premises  mentioned  in  the  plea ;  that  it  was  an  informal  plea 
of  set-off;  and  that  it  did  not  appear  that  the  reversion  of  that 
portion  of  the  premises  mentioned  in  the  plea  ever  came  to  the 
plaintiffs,  or  that  they  or  the  bankrupt's  estate  was  ever  liable  to 
the  payment.  The  causes  of  demurrer  to  the  fourth  plea  were, 
that  it  was  an  informal  plea  of  set-off  or  mutual  credit,  and  also 
that  it  did  not  appear  by  the  plea  that  the  reversion  in  that  part  of 
the  premises  alleged  to  have  been  demised  by  Scholey,  nor  of  any 
part  of  the  premises  in  the  second  count  mentioned,  came  to  the 
plaintiffs,  nor  that  they  or  the  estate  of  the  bankrupts  were  ever 
liable  for  the  sum  so  paid.  Joinder  in  demurrer.  The  defendant's 
points  were,  that  there  was  a  misjoinder  in  the  declaration,  the 
first  count  being  for  a  cause  of  action  accruing  to  the  plaintiffs  in 
their  own  right,  which  does  not  pass  to  them  as  assignees,  although 
they  may  be  trustees  for  the  creditors ;  the  second  count  being  for 
a  cause  of  action  vested  in  the  plaintiffs  as  assignees.  That  the 
assignees,  by  taking  the  property,  became  personally  responsible 
for  the  rent  and  covenants,  and  not  as  assignees  only. 

To  the  last  plea  the  plaintiffs  replied  nil  debent,  on  which  issue 
was  joined. 

[A  case  was  stated  by  virtue  of  an  order  of  Aldebson,  B.,  of  the 
6th  of  May,  1847,  for  the  opinion  of  the  Court,  of  which  the  plead- 
ings were  to  be  taken  as  a  part.     The  facts  as  set  out  in  the  case 
appear  sufficiently  from  the  judgment  of  the  Court,  post,  p.  596.] 
[  193  ]  The  case  was  argued  in  Easter  Term  last,  (May  8)  by 
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Bramwell,  for  the  plaintiffs:  Graham 

The  present  question  for  the  opinion  of  the  Court  arises  partly  allsopp. 
on  a  special  case,  and  partly  on  a  demurrer.  And  it  is  submitted 
that  the  plaintiffs  are  entitled  to  the  judgment  of  the  Court  upon 
all  the  issues.  Here  two  sets  of  premises  were  let  to  the  defen- 
dant, which  he  held  as  tenant  from  year  to  year;  no  lease  having 
ever  been  executed  to  him.  In  October,  1845,  when  Leman  and 
Bryan  became  bankrupt,  the  sum  of  922.  10s.,  for  rent  then  due  to 
them,  became  vested  in  the  plaintiffs  as  assignees.  They  never 
became  divested  of  that,  and  therefore  the  defendant  has  no  right 
of  set-off  against  the  assignees  with  respect  to  any  sum  paid  to 
Scholey  after  that  date.  The  plaintiffs  are  also  clearly  entitled  to 
the  quarter's  rent  for  the  premises  included  in  the  lease  from  the 
Skinners'  Company.  The  annual  value  of  the  latter  premises 
would  be  1402.,  being  the  difference  between  the  annual  rent  of  the 
whole  premises,  and  that  of  the  vault,  and  consequently  the 
plaintiffs  would  be  entitled  to  recover  the  two  sums  of  921.  10s., 
and  851.,  making  together  1272.  10«.  It  is  therefore  clear  that  the 
defendant  ^cannot  avail  himself  of  the  set-off.  Here  are  two  [  *^^^  J 
separate  seta  of  premises  held  by  the  defendant.  At  the  time  of 
the  bankruptcy  the  92/.  lOs.  became  vested  in  the  assignees,  and 
the  defendant  at  that  time  would  have  had  no  answer  whatever 
against  that  claim.  As  to  the  quarter's  rent  due  after  the  bank- 
ruptcy, the  assignees  gave  no  authority  to  the  defendant  to  make 
the  payment  to  Scholey  under  a  distress  made  by  him  subsequent 
to  the  bankruptcy.  The  case  is  therefore  simply  reduced  to  this : 
the  defendant  seeks  to  set  off  a  sum  of  money  paid  by  him  in 
respect  of  other  premises,  with  which  the  assignees  have  nothing 
to  do. 

Cleasby,  contra  : 

Th»  defendant  occupied  the  whole  premises  at  one  entire  rent  of 
1851.  per  annum.  He  has  the  right  to  make  the  deduction  which 
he  seeks  to  set  off,  on  the  principle  that  all  expenses  a  tenant 
is  bound  to  pay  by  compulsion  for  ground-rent  he  may  deduct. 
Thus,  in  Sapsford  v.  FUtcher  (i),  it  was  held  that,  to  an  avowry  for 
rent,  the  tenant  may  plead  payment  of  a  ground-rent  to  the  original 
landlord:  Taylor  v.  Zamira  (2) ;  Carter  v.  Carter  (3);  dunes'  case  (4). 
Now  in  the  present  case  the  defendant  has  been  compelled  to  pay 

(1)  4  T.  B,  511.  (3)  30  E.  E.  677  (5  Bing.  406). 

(2)  16  R.  B.  668  (6  Taunt.  624).  (4)  10  Co.  Bep.  127. 
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QuAHAM      the  rent   due  at  Christmas,  1845,  to  his  superior  landlord;  he 

Ali^opp.     has  therefore  a  right  to  set  it  off  in  this  action  for  the  rent    In  the 

next  place,  the  first  count  of  the  declaration  is  improperly  joined 

with  the  others.   The  assignees  ought  to  have  sued  in  their  personal 

character,  and  not  as  assignees. 

(Farke,  B.  :  I  well  remember  having  taken  the  same  objection 
in  a  case  in  the  Court  of  King's  Bench,  but  it  was  overruled.) 

BramweU,  in  reply : 

As  to  the  question  raised  with  respect  to  the  first  count,  the  case 
[  •!»»  ]       of  Richardson  v.  Gnffin  (i)  *is  a  direct  authority  in  the  plaintiffs' 
favour.     *     ♦     ♦ 

(Pollock,  C.  B.  :  Upon  this  point  we  do  not  entertain  any  doobi) 

He  also  cited  Wolveridge  v.  Steward  (2). 

Cur,  adv.  rtdi. 

The  judgment  of  the  Court  was  now  delivered  by 

BoLFB,  B.  : 

This  was  a  special  case  argued  in  Easter  Term  last,  by  Mr.  Bram- 
well,  for  the  plaintiff,  and  Mr.  Cleasby,  for  the  defendant 

The  facts  are  shortly  these :  In  March,  1840,  Messrs.  Leman  and 
Bryan  were  lessees  under  the  Skinners'  Company  of  certain  property, 
[  •i^e  ]  comprising  {inter  alia)  a  warehouse  *and  cellar,  for  a  term  of 
twenty-eight  years  from  Michaelmas,  1838. 

They  were  at  the  same  time  tenants  from  year  to  year,  under 
W.  Stephenson  Scholey,  of  other  property,  comprising  a  vault 
adjoining  the  warehouse  which  they  so  held  under  the  Skinners' 
Company.  % 

Being  so  entitled,  by  an  agreement  in  writing,  dated  the  24th  of 
March,  1840,  they  agreed  to  demise  to  the  defendant  as  well  the 
warehouse  and  cellar  as  also  the  vault ;  the  former  for  twenty-one 
years  from  the  25th  of  March,  1840,  and  the  latter  for  one  year  from 
the  same  day,  at  one  gross  rent  of  1851.  for  the  whole  of  the  property 
during  the  first  year,  and  at  a  rent  of  140Z.  for  the  warehouse  and 
cellar  during  the  residue  of  the  twenty-one  years  :  the  rent  was  to 
be  paid  quarterly  on  the  four  usual  days  of  payment.  It  was 
expressly  stipulated  that  the  agreement  should  be  considered  only 

(1)  6  M.  &  S.  li94.  (2)  38  R.  B.  701  (1  Or.  &  IL  644). 
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as  a  written  contract,  and  not  as  a  lease.     Under  this  agreetnent      Gkamav 

the  defendant,  on  the  24th  of  March,  1840,  entered  on  the  whole  of      auIopp. 

the  property  demised.    In  the  following  month  of  June,  Leman  and 

Bryan  obtained  from  Scholey  a  lease  for  twenty-eight  years  of  the 

whole  of  the  property  which  they  held  under  him  as  tenants  from 

year  to  year.     No  lease  was  ever  executed  to  the  defendant  in 

pursuance  of  the  agreement  of  March,  184D,  but  he  continued  to 

occapy  the  whole  of  the  property  thereby  agreed  to  be  demised  to 

him,  as  well  the  vault  as  the  warehouse  and  cellar,  and  he  regularly 

paid  rent  for  the  same  quarterly,  at  the  rate  of  1S51.  per  annum ; 

the  legal  result  of  all  of  which  was,  that  he  became  tenant  from 

year  to  year  of  the  whole  of  the  premises,  at  a  yearly  rent  of  1S5L, 

payable  quarterly.     The  rent  was  all  paid  up  to  and  including  the 

rent  due  at  Lady  Day,  1845.     On   the  27th   of  October,  1845, 

Leman  and  Bryan  became  bankrupts,  half  a  year's  rent,  921.  10s., 

being  then  due  to  them  from  the  defendant.     The  plaintiffs  were 

afterwards  appointed  assignees  of  the  bankrupts,  and  they  ^elected       [  *i'-)7  ] 

to  take  the  property  held  under  the  Skinners'  Company ;  but  on  the 

25th  of  February,  1846,  they  elected  not  to  take  that  which  the 

bankrupts  held  under   Scholey.    At  Christmas,  1845,  a  sum  of 

114i.  7s.  6fl.  became  due  from  the  bankrupts  to  Scholey,  being  three 

quarters'  rent  for  the  property  held  by  them  under  him,  and  on  the 

19th  of  February,  1846,  Scholey  distrained  for  this  sum  on  the 

vault  held  by  the  defendant ;  to  relieve  himself  from  which  distress 

the  defendant  paid  to  Scholey  the  arrears  due  to  him,  namely,  the 

sum  of   114/.  7«.  6d.;    and  on  the  28th  of   the  same  month  of 

February,  the  plaintiffs  sold  and  assigned  to  one   Chaplin,   the 

residue  of  the  lease  which  they  held  under  the  Skinners'  Company. 

They  afterwards  brought  this  action  to  recover  from  the  defendant 

the  half-year's  rent,  92Z.  lOs.,  which  became  due  at  Michaelmas, 

1845,  before  the  bankruptcy,  and  also  a  quarter's  apportioned  rent 

due  at  Christmas,  1845,  for  the  warehouse  and  cellar,  being  that 

part  of  the  property  held  by  the  defendant  which  was  included  in 

the  lease  from  the  Skinners'  Company.     We  are  by  the  terms  of  the 

case  to  draw  such  inferences  of  fact  as  a  jury  ought  to  draw ;  and, 

acting  on  this  principle,  we  think  it  must  be  assumed  that  the 

annual  apportioned  rent  due  for  this  part  of  what  was  held  by  the 

defendant  would  be  140Z.,  and  so  that  the  quarter  due  at  Christmas, 

1B45,  would  be  85Z.,  making,  therefore,  the  whole  claim  of  the 

plaintifiis  1272.  10«.     In  answer  to  this  demand,  the  defendant  paid 

24/.  7«.  6d.  into  Court,  insisting  that  this  sum  and  no  more  was  due 
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Graham      from  him  to  the  plaintiffs ;  and  he  endeavoared  to  make  this  out 

ali^pp.  as  follows :  At  Christmas,  1845,  three  quarters  of  a  year's  rent  was 
due  from  the  defendant  to  some  one,  which,  calculated  at  185/.  per 
annum,  would  be  1882.  15^.,  and  he  contended  that  he  had  a  right 
to  treat  the  114L  7«.  6d.  paid  to  Scholey  as  paid  towards  the 
discharge  of  all  rent  then  due  from  him,  and  so  that  no  greater 

[  *i9H  ]  sum  than  242.  7s.  6d.  (being  the  difference  between  *138{.  15«.  and 
1142.  Is.  6d.)  could  be  claimed  either  by  the  plaintiffs  or  the 
parties  entitled  to  the  reversionary  interest  in  the  vault  comprised 
in  the  lease  from  Scholey  to  the  bankrupts.  In  support  of 
this  position  the  defendant  relied  on  the  cases  of  Sapgford  v. 
Fletcher,  Taylor  v.  Zamira,  and  Carter  v.  Carter.  Those  caaes 
establish  the  proposition,  that  a  tenant  who  has  been  compelled 
by  a  superior  landlord  or  other  incumbrancer  having  a  tide 
paramount  to  that  of  his  immediate  landlord,  to  pay  sums  due  for 
ground-rent  or  other  like  charges,  may  treat  such  payment  as 
having  been  made  in  satisfaction  or  part  satisfaction  of  rent  doe  to 
his  immediate  landlord,  and  may  plead  them  as  far  as  they  extend, 
in  bar  to  an  avowry  for  rent  in  arrear.  The  principle  upon  which 
these  cases  rest  is  this :  The  immediate  landlord  is  bound  to  protect 
his  tenant  from  all  paramount  claims ;  and  when,  therefore,  the 
tenant  is  compelled,  in  order  to  protect  himself  in  the  enjoyment 
of  the  land  in  respect  of  which  his  rent  is  payable,  to  make 
payments  which  ought,  as  between  himself  and  his  landlord,  to 
have  been  made  by  the  latter,  he  is  considered  as  having  been 
authorised  by  the  landlord  so  to  apply  his  rent  due  or  accruing  due. 
All  such  payments,  if  incapable  of  being  treated  as  actual  payment 
of  rent,  would  certainly  give  the  tenant  a  right  of  action  against  his 
landlord  as  for  money  paid  to  his  use,  and  so  would,  in  an  action  of 
debt  for  the  rent,  form  a  legitimate  subject  of  set-off.  And  though 
in  a  replevin  a  general  set-off  cannot  be  pleaded,  yet  the  Courts 
have  given  to  the  tenant  the  benefit  of  a  set-off  as  to  payments  of 
this  description,  by  holding  them  to  be  in  fact  payments  of  the  rent 
itself  or  of  part  of  it. 

Such  being  the  principle  of  these  decisions,  the  question  is, 
whether  they  justify  the  defendant  in  this  case.  The  rent  here 
sought  to  be  recovered  is,  first,  one-half  year's  rent  of  the  whole  of 

[  '^^"^  ]  the  premises,  due  at  Michaelmas,  1845 ;  *and,  secondly,  a  quarter's 
rent  of  the  warehouse  and  cellar  only,  due  at  Christmas,  1845. 

With  respect  to  the  former,  i.e.  the  921.  lOs.  due  for  half  a  year's 
rent  at  Michaelmas,  1845,  the  bankrupts  had,  at  the  time  of  their 
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bankruptcy,  a  clear  right  of  action  against  the  defendant  for  this      Okaham 

sum. '  To  such  an  action  the  defendant  could  at  the  time  of  the      allsopp. 

bankruptcy  have  had  no  defence,  and  by  the  bankruptcy  the  right 

to  maintain  the  action  was  transferred  to  and  vested  in  the  plaintiffs 

as  assignees.     Was  that  right  destroyed  by  the  subsequent  payment 

of  rent  to  Scholey,  the  superior  landlord  of  part  of  the  demised 

premises?    We  think  it  was  not.    The  rent  due  to  Scholey  was 

money  which,  as  between  the  bankrupts  and  the  defendant,  the 

bankrupts  were  bound  to  pay,  and  therefore,  the  payment  of  it 

by  the  defendant,  under  the  pressure  of  Scholey*s  distress,  was  a 

payment  to  the  use  of  the  bankrupts,  and,  supposing  there  had 

been  no  bankruptcy,  would  have  given  the  defendant  a  good  right 

of  action  against  the  bankrupts.     The  existence  of  such  a  right  of 

action  is  the  foundation  on  which  the  doctrine  of  the  authorities 

relied  on  by  the  defendant  rests.    And  where  the  payment  of  the 

ground-rent  or  other  like  charge  gives  no  right  of  action  against 

the  party  suing  for  the  rent,  there  the  principle  of  the  cases  relied 

on  does  not  apply.     Now  here  the  payment  of  the  rent  to  Scholey 

conferred  no  right  of  action  against  the  present  plaintiffs,  the 

assignees :  there  was  never  any  obligation  on  them  to  protect  the 

defendant  against  Scholey*s  demand.     The  assignees  were,  as  to 

tbe  tenant  of  Scholey's  part,  in  the  situation  of  owners  of  a  different 

estate ;  and  so  the  payment  to  Scholey  could  not  have  the  effect 

of  defeating  the  right  of  action  already  vested  in  the  assignees. 

^Yith  respect  to  the  quarter's  apportioned  rent  due  at  Christmas, 

1845,  the  case  is  even  more  clear.     That  rent  became  due  to  the 

assignees  themselves,  and  not  to  the  bankrupts.     The  assignees 

had  nothing  whatever  to  do  with  the  other  part  of  the  premises 

held  *by  the  defendant,  and  therefore,  with  regard  to  this  rent,       [  ••-^oo  j 

they  were  merely  landlords  who  claim  a  quarter's  rent  due  from 

their  tenant. 

On  these  grounds,  we  are  of  opinion  that  the  plaintiffs  are  entitled 
to  recover  the  whole  of  their  demand,  127i.  10«.,  deducting  the 
24/.  7«.  6d.  paid  into  Court ;  and  therefore,  according  to  the  agree- 
ment of  the  parties,  as  stated  in  the  case,  judgment  by  default 
must  be  entered  for  that  sum,  namely  103Z.  2«.  6^/. 

Judgment  for  the  plaintiffs. 
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1848.  DAINE8  AND  BRADDOCK  v.  HARTLEY  (l). 

^^!!^'  (3  Ex.  200—206 ;  S.  C.  18  L.  J.  Ex.  81 ;  12  Jur.  1093.) 

[         J  In  an  action  for  words  spoken  or  written,  the  ordinary  sense  of  tkoee 

words  is  to  be  taken  as  the  meaning  of  the  speaker  or  writer,  unless  some- 
thing be  shown  to  have  taken  place  which  may  give  a  peculiar  character  to 
the  expressions  used.  In  the  absence  of  any  such  eTideuoe,  a  witness 
cannot  be  asked  the  question,  **  What  did  you  understand  by  the  words  ?  " 
The  proper  course  to  be  adopted  is  first  to  lay  the  foundation  by  giving  such 
evidence,  and  then  the  question  becomes  admissible. 

Case  for  the  slander  of  plaintiffs  in  their  trade.    The  declaration, 
after  the  usual  inducement,  and  after  stating,  that  the  plaintiffs, 
before  and  at  the  time  &c.,  were  and  still  are  glass  merchants, 
which  trade  they  carried   on  and   still  do  carry  on  with  great 
honesty  &c.,  by  means  whereof  &c.  they  had  not  only  deservedly 
obtained  the  good  opinion  and  credit  of  all  their  neighbours  dx., 
but  were  then  daily  and  honestly  acquiring  great  gains  &c.  in  their 
said  trade  &c.,  proceeded  :  And  whereas  also,  before  and  at  the  time 
when  &c.,  certain  persons,  to  wit,  H.  Briggs  and  J.  Scott,  and  divers 
other  persons  whose  names  are  to  the  plaintiffs  unknown,  carried 
on  the  trade  of  glass  manufacturers  in  copartnership  together,  in 
the  name  &c.   of   **  The  South  Tyne  Glass  Company,"  and  the 
defendant  was  then  also  a  glass  manufacturer,  and  carried  on  snch 
trade  in  copartnership  with  one  W.  Perks,  under  the  name  &c  of 
*'  James  Hartley  &  Co. ;  "  and  they,  the  plaintiffs,  had  been  and 
were  accustomed  in  the  way  of  their  said  trade,  <S^.,  to  deal  with 
the  said  firm  so  carrying  on  business  in  the  name  of  '*  The  Soath 
Tyne  Glass  Company,"  and  to  purchase  and  to  be  supplied  from 
[  '201  ]       and  by  them  with  goods,  *&c.,  in  the  way  of  their  said  trade,  on 
credit,  and  also  to  deal  with  the  defendant  and  the  said  W.  Perks ; 
and  there  had  been,  before  the  time  &c.,  a  certain  account  between 
the  plaintiffs  and  the  defendant  and  the  said  W.  Perks,  in  the  way  of 
their  said  respective  trades.     Tet  the  defendant,  well  knowing  the 
premises,  but  contriving  and  maliciously  &c.  intending  to  injure 
the  plaintiffs  in  their  said  good  name,  credit,  &c.,  and  also  in  their 
said  trade  so  carried  on  by  them,  to  wit,  on  &c.,  in  a  certain  dis- 
course which  the  defendant  then  had,  to  wit,  with  the  said  H.  Briggs 
and  J.  Scott,  of  and  concerning  the  plaintiffs,  and  of  and  concemini; 
them  in  the  way  of  their  said  trade,  &c.,  then  in  the  presence  and 
hearing  of  divers  persons,  to  wit,  the  said  H.  B.  and  J.  S.,  spoke 
and  said  to  the  said  H.  B.  and  J.  S.  the  words  following,  that  is 
to  say,  *'  I  (meaning  the  defendant)  have  written  to  our  agent  to 

(1)  See  SimnwHS  v.  MiUhtll  (1880)  6  App.  Cus.  156,  163,  50  L.  J.  P.  C.  U. 
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close  and  settle  the  account  (meaning  the  said  account  between  the  datkba 
plaintifb  and  the  defendant  and  the  said  W.  Perks),  and  stop  the  hartlbt. 
supplies ;  "  and  the  said  H.  B.  then  said  to  the  defendant, ''  Why 
did  you  (meaning  the  defendant)  do  that  ?  "  whereupon  the  defendant, 
in  answer  to  the  said  inquiry  so  made,  then  in  the  presence  and 
hearmg  of  the  said  H.  B.  and  W.  S.  falsely  and  maliciously 
answered,  spoke,  and  published  of  and  concerning  the  plaintiffs, 
and  of  and  concerning  them  in  the  way  of  their  said  trade,  &c.,  the 
false,  scandalous,  &c.,  words  following,  that  is  to  say,  "  Because 
Daines  (meaning  the  said  plaintiff,  J.  B.  Daines)  is  not  to  be 
trusted ; "  whereupon  the  said  J.  S.  then  replied  and  said  to  the 
defendant,  "  But  if  Daines  is  not  to  be  trusted,  what  are  you 
(meaning  the  defendant)  going  to  do  with  Braddock?"  (meaning  the 
plaintiff  E.  B.)  to  which  inquiry  of  the  said  J.  S.,  the  defendant 
then,  in  the  presence  &c.  of  the  said  persons,  falsely  &c.,  answered, 
spoke,  and  published  of  and  concerning  the  plaintiffs,  and  of  and 
concerning  them  in  the  way  of  their  said  trade,  and  of  and  *con-  [  *202  ] 
ceming  the  premises  respectively,  these  other  false,  scandalous  &c., 
words  following,  that  is  to  say,  "  Oh !  Braddock  (meaning  the 
plaintiff  E.  B.)  is  sick  of  the  glass  trade,  and  is  going  to  withdraw 
from  the  business"  (meaning  the  said  business  so  carried  on  by 
him  in  copartnership  with  the  plaintiff,  J.  B.  Daines  aforesaid) ; 
and  the  said  H.  Briggs  then  said  to  the  defendant,  ''We  (meaning 
the  said  H.  B.  and  J.  S.,  and  the  said  other  members  of  the  said 
firm  so  carrying  on  business,  &c.)  have  bills  from  Daines  and 
Braddock  "  (meaning  the  plaintiffs) ;  and  the  defendant  then  in  the 
presence  &e.  of  the  said  H.  B.  and  J.  S.,  falsely  &c.,  answered, 
spoke,  and  published  of  and  concerning  the  plaintiffs,  and  of  and 
concerning  them  in  the  way  of  their  said  trade,  and  of  and  con- 
cerning the  premises  respectively,  these  false,  scandalous  &c., 
words  following,  that  is  to  say,  ''Then  you  (meaning  the  said 
H.  B.  and  J.  S.  and  the  said  other  members  of  the  said  firm  so 
carrying  on  business  &c.)  must  look  sharp  to  get  those  bills  met 
by  them  "  (meaning  the  plaintiffs) :  the  defendant  then  meaning 
and  intending  by  the  words  and  expressions  so  used,  spoken,  and 
published  by  him  as  aforesaid,  that  the  said  plaintiffs  were  unfit  to 
be  trusted  in  credit  in  dealings  with  them  in  the  way  of  their  said 
trade.  By  means  whereof  &c.,  the  plaintiffs  have  been  and  are 
greatly  injured  in  the  way  of  their  said  trade  and  business,  &c.,  &c. 
The  defendant  pleaded  Not  guilty;  and  issue  was  joined 
thereon. 
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Dainks  At  the  trial,  before  Pollock,  G.  B.,  at  the  London  sittings  after 

Habtlky.  Michaelmas  Term,  1847,  Scott  was  called,  and  deposed  to  the  words 
spoken  by  the  defendant,  *'  Tou  must  look  out  sharp  that  those 
bills  are  met  by  them."  The  counsel  for  the  plaintiff  then  proposed 
to  pat  the  question  to  the  witness,  "  What  did  you  understand  by 
[  *20H  ]  that  ?  *  The  question  *was  objected  to,  and  the  Lord  Chief  Babon 
was  of  opinion  that  it  could  not  be  put  in  that  shape,  and  rejected 
it.    A  verdict  having  been  found  for  the  defendant, 

M.  Chambers  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  question  was  improperly  rejected.  Against  which,  in 
Trinity  Term  last,  (June  8), 

Sir  F.  Thesiger  and  T.  Jones  showed  cause.     ♦     •    • 
L  2<>*  ]  M.  Chamhers  and  BoviU,  in  support  of  the  rule.     •     •    • 

Cur,  adv.  rtUt. 
[  205  ]       Pollock,  C.  B.,  now  said  : 

In  this  case  a  motion  was  made  for  a  new  trial,  on  the  ground 
of  the  improper  rejection  of  evidence.  The  case  was  moved  by 
Mr.  Cliambers,  on  the  ground  that  he  was  not  allowed  to  pot  the 
question  to  a  witness  who  heard  part  of  the  conversation—"  What 
did  you  understand  by  that  ?  **  I  stated  to  the  learned  counsel,  at 
the  time  that  the  trial  was  going  on,  that  I  did  not  reject  the  ques- 
tion altogether,  but  that,  in  my  judgment,  he  could  not  put  the 
question  in  that  shape ;  and  he  declined  to  put  it  in  any  other,  but 
applied  to  the  Court  for  a  rule  for  a  new  trial.  The  Court  granted 
a  rule,  and  the  case  was  fully  argued.  We  are  of  opinion  that  the 
question  could  not  so  be  put.  There  can  be  no  doubt  that  words 
may  be  explained  by  bystanders  to  import  something  very  different 
from  their  obvious  meaning.  The  bystanders  may  perceive  that 
what  is  uttered  is  uttered  in  an  ironical  sense,  and  therefore,  that 
it  may  mean  directly  the  reverse  of  what  it  professes  to  mean. 
Something  may  have  previously  passed,  which  gives  a  peculiar 
character  and  meaning  to  some  expression  ;  and  some  word  which 
[  •206  ]  ordinarOy  *or  popularly  is  used  in  one  sense,  may,  from  something; 
that  has  gone  before,  be  restricted  and  confined  to  a  particular  sense, 
or  may  mean  something  different  from  that  which  it  ordinarily  and 
usually  does  mean.  But  the  proper  course  for  a  counsel  who  pro- 
poses so  to  get  rid  of  the  plain  and  obvious  meaning  of  words 
imputed  to  a  defendant,  as  spoken  of  the  plaintiff,  is  to  ask  the 
witness,  not  "What  did  you  understand  by  those  words?"  but 
**  Was  there  anything  to  prevent  those  words  from  conveying  the 
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meaning  which  ordinarily  they  would  convey?"  because,  if  there  Dainbs 
was,  evidence  of  that  may  be  given ;  and  then  the  question  may  be  habtlby. 
pat.  When  you  have  laid  the  foundation  for  it,  the  question  then  may 
be  pat,  "  What  did  you  understand  by  them  ?  "  when  it  appears  that 
something  occurred  by  which  the  witness  understood  the  words  in 
a  sense  different  from  their  ordinary  meaning.  I  believe  we  may 
say,  that  generally  no  question  ought  to  be  put  in  such  a  form  as 
possibly  to  lead  to  an  illegal  answer.  Now,  taken  by  itself,  and 
without  more,  the  understanding  of  a  person  who  hears  an  expres- 
sion is  not  the  legal  mode  by  which  it  is  to  be  explained.  If 
words  are  uttered  or  printed,  the  ordinary  sense  of  those  words  is 
to  be  taken  to  be  the  meaning  of  the  speaker ;  but  no  doubt  a 
foondation  may  be  laid,  by  showing  something  else  which  has 
occarred ;  some  other  matter  may  be  introduced,  and  then,  when 
that  has  been  done,  the  witness  may  be  asked,  with  reference  to  that 
other  matter,  what  was  the  sense  in  which  he  understood  the  words. 
But  the  mere  question, ''  What  did  you  understand  with  reference  to 
each  an  expression  ?  "  we  think  is  not  the  correct  mode  of  putting  the 
question.     The  rule,  therefore,  for  a  new  trial  must  be  discharged. 

Ride  discharged. 

DAINTRY  AND  Another  v.  BROCKLEHURST.  ms. 

Dec,  5. 
(3  Ex.  207—210 ;  S.  C.  18  L.  J.  Ex.  67.)  

In  an  action  by  the  reversioners  of  a  copyhold  estate,  for  an  injury  to  [  "07  J 
their  reversion,  the  plaintiffs  proved  the  payment  to  them  of  rent  by  the 
tenant;  the  defendant  proved  the  surrender  to  and  admittance  of  third 
parties  to  the  estate  in  1821 :  Held,  that  the  payment  of  rent  was  sufficient 
primd  fade  evidence  of  the  reversion  being  in  the  plaintiffs,  and  that  the 
surrender  proved  by  the  defendant  did  not  cast  the  onus  of  proof  upon  the 
plaintiffs  to  show  a  reconveyance  of  the  estate  to  them. 

Case  for  an  injury  to  the  reversion  of  the  plaintiffs,  in  a  close 
called  Ferney  Eyes,  situate  in  the  township  of  Wincle,  in  the 
county  of  Chester,  alleged  to  be  in  the  possession  of  John  Mitchell 
as  tenant  thereof  to  the  plaintiffs,  by  cutting  down  certain  trees. 
The  second  count  was  in  trover  for  the  conversion  of  the  trees  in 
question.  The  defendant  pleaded,  first,  Not  guilty,  to  the  whole 
declaration;  secondly,  to  the  first  count,  that  John  Mitchell  was 
not,  at  the  time  when  <bc.,  tenant  to  the  plaintiffs  ;  thirdly,  to  the 
first  count,  that  the  reversion  of  and  in  the  said  land  did  not,  at 
the  time  when  &c.,  belong  to  the  plaintiffs ;  and,  lastly,  to  the  second 
count,  that  the  trees  were  not  the  plaintiffs*  property.  Upon  these 
pleas  the  plaintiffs  joined  issue. 
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[R.B. 


DAINTRY 

r. 
Brook  r.E- 

HUB8T. 


[  •208  ] 


At  the  trial  of  the  cause,  before  Wilde,  Ch.  J.,  at  the  last  Summer 
Assizes  for  Cheshire,  it  appeared  that  the  real  question  in  dispate 
was  whether  the  place  where  the  trees  were  cut  was  part  of  a  copy- 
hold estate  called  White  Lees,  in  the  township  of  Wincle,  in  the 
county  of  Chester,  and  parcel  of  the  manor  of  Macclesfield  Forest ; 
or  whether  it  was  part  of  the  manor  of  Heaton  in  the  county  of 
Stafford.  The  plaintiffs  proved  that  John  Mitchell  had  become 
tenant  to  them  of  the  White  Lees  Farm,  which  (according  to  their 
evidence)  included  the  close  called  Ferney  Eyes,  under  &n  agree- 
ment entered  into  with  them  in  1840 ;  and  that  from  that  time  he 
had  constantly  paid  rent  to  them.  On  the  part  of  the  defendant 
it  was  then  shown,  that  White  Lees  was  copyhold  of  the  manor  of 
Macclesfield  ;  and  that,  in  1821,  there  had  been  a  surrender  of  it  to 
third  parties,  who  had  been  duly  admitted.  The  cause  lasted  over 
the  day,  and  in  the  evening  a  witness  was  sent  to  Macclesfield  to 
examine  the  court  rolls.  He  accordingly  made  a  search,  and  the 
question  was  put  to  the  jury,  whether  they  were  satisfied,  by  the 
result  of  the  search,  that  there  was  no  subsequent  ^surrender  and 
admittance  under  which  the  plaintiffs  could  claim.  The  jury  said 
they  were  not  satisfied  with  the  search ;  whereupon  the  learned 
Judge  directed  a  verdict  to  be  entered  for  the  defendant  upon  the 
third  issue,  and  for  the  plaintiffs  on  the  other  issues,  reserving  leave 
to  both  parties  to  move  to  set  the  verdict  on  those  issues  aside,  and 
to  enter  it  as  the  Court  should  direct. 

In  last  Term  (Nov.  10), 


[  •209  ] 


Welshy  moved,  on  the  part  of  the  defendant,  for  a  rule  to  set 
aside  the  verdict  on  the  fourth  issue,  and  to  enter  it  thereon 
for  the  defendant : 

It  may  be  admitted  that  the  receipt  of  rent,  standing  alone,  would 
support  a  legal  reversion  in  the  plaintiffs.  But  such  receipt  is  con- 
sistent with  a  legal  or  an  equitable  title  to  the  estate.  Here  the 
defendant  proved  a  surrender  to  other  parties  in  1821 ;  and  the  title 
is  to  be  presumed  to  continue  in  those  parties,  unless  it  be  proved 
to  have  been  subsequently  conveyed  to  the  plaintifiis.  *  *  A 
surrender  to  the  plaintiffs  ought  not  to  be  presumed ;  and  in  order 
to  support  their  *title,  they  should  have  established  that  fact  by  the 
production  of  proper  evidence.     [He  cited  Day  v.  WiUianu  (i).] 

Ciir.  adv.  ridt. 


(1)  2  Cr.  &  J.  460. 
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Pabke,  B.y  now  said : 

In  this  case  a  motion  was  made  by  Mr.  Webhy  to  enter  the 
verdict  on  one  of  the  issues  for  the  defendant.  It  was  an  action 
on  the  case  for  an  injury  to  the  plaintiffs'  reversion,  which  was  in 
the  possession  of  a  person  of  the  name  of  John  Mitchell,  by  cutting 
down  trees.  There  were  the  pleas  of  Not  guilty,  and  also  that  the 
reversion  did  not  belong  to  the  plaintiffs,  and  that  the  trees  were 
not  the  property  of  the  plaintiffs.  It  appeared  at  the  trial,  that 
the  plaintiffs  contented  themselves  with  proving  payment  of  the 
rent  by  John  Mitchell  to  themselves,  which  was  undoubtedly  privid 
facie  evidence  of  the  plaintiffs  being  the  reversioners.  On  the  part 
of  the  defendant  it  was  proved  that  this  estate  was  copyhold  of  the 
manor  of  Macclesfield ;  and  also  that  there  was  a  surrender  to 
and  admittance  of  other  parties  as  early  as  the  year  1821,  that  is, 
twenty-one  years  before  the  transaction  in  question ;  and  evidence 
was  also  given  of  a  search  of  the  court  rolls,  to  show  that  there 
had  been  no  re-conveyance  of  the  estate  to  the  plaintiffs,  who 
claimed  the  reversion.  The  case  lasted  over  the  day ;  and,  in  the 
coarse  of  the  night,  a  witness  was  sent  to  Macclesfield,  for  the 
purpose  of  examining  the  court  rolls.  He  made  a  search,  and  the 
question  was  left  to  the  jury,  whether  they  were  satisfied,  by  the 
result  of  that  search,  that  there  was  no  other  conveyance  under 
which  the  plaintiffs  could  claim.  The  jury  said,  that  they  were 
not  satisfied  that  a  complete  search  had  been  made ;  on  which  the 
learned  Judge  (Chief  Justice  Wilde)  directed  a  verdict  for  the 
plaintifiia  on  the  traverse  of  the  trees  belonging  to  tliem,  having 
doubts  whether  the  circumstance  of  there  being  a  surrender  by  the 
plaintiffs  as  late  as  1821,  did  not  throw  the  burthen  of  proof  on 
the  plaintiffs  of  the  legal  estate  being  in  them ;  *and  he  reserved 
the  question  for  Mr.  Welsby  to  move  before  the  Court.  Mr.  Welsby 
accordingly  moved.  Now  there  is  no  question  in  this  ease,  that 
the  payment  of  rent  to  the  plaintiffs  was  primd  facie  evidence  of  a 
1^1  reversion  in  them.  It  may  be  doubted,  whether,  under 
any  circumstances,  the  mere  fact  of  there  being  a  conveyance  to 
another  person  in  1821,  is  sufficient  to  throw  the  burthen  on  the 
plaintiffs  of  proving  that  they  were  the  legal  reversioners.  But, 
admitting  it  to  be  so,  we  are  of  opinion  that  it  is  entirely  immaterial 
in  this  case,  because  the  plaintiffs,  by  having  received  the  rent, 
gain  a  good  title  to  the  reversion  against  every  body  but  the  true 
owner  of  it.  even  supposing  they  had  no  title  at  all  to  the 
reversion;   and  nobody  can  dispute  their  title  to  the  reversion, 


Dahitbt 

r. 
Bkocklk- 

HUB8T. 


[  ♦210] 
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Daintiiy  except  the  owner  of  the  legal  estate.  Here  the  defendant  is  entirely 
i^RocKLE-  ^  wrong  doer,  not  claiming  under  the  owner;  and  therefore  we 
HURST.  think  that  the  inquiry  entered  into  at  the  trial  was  unnecessary, 
and  that  the  plaintiff  is  entitled  to  recover.  This  circumstance  was 
mentioned  to  Mr.  Welsby  when  he  made  his  motion;  and  he 
answered,  if  that  were  the  law,  it  would  have  been  unnecessary  to 
decide  the  case  of  Day  v.  Williaim,  in  which  he  said  the  point  was 
decided ;  but,  on  referring  to  that  case,  it  does  not  appear  that  this 
point  was  made,  or  under  the  consideration  of  the  Court  at  all. 
On  the  same  principle  on  which  a  person  in  possession  is  held  to  have 
a  good  title  against  every  body  except  the  legal  owner  of  the  estate, 
so,  in  this  case,  the  plaintiffs  being  the  reversioners,  by  reason  of  the 
payment  of  rent  to  them,  have  a  good  title  against  any  person 
except  the  real  owner  of  the  estate;  and  the  defendant  being  a 
mere  wrong  doer,  they  have  a  good  cause  of  action  against  him. 

The  rule,  therefore,  must  be  refused. 

Rule  refused. 

D^i  WEST  AND  Anotheb  v.  FEITCHE  anb  Anotheb(I). 


(3  Ex.  216—218;  8.  0.  18  L.  J.  Ex.  50.) 

A  mortgage-deed,  executed  by  the  mortgagor  only,  contained  a  danse 
whereby  "  for  the  more  effeotnal  recovery  of  the  interest,  the  mortgagor 
did  attorn  and  become  tenant  to  the  mortgagee  of  the  premiaea,  at  the 
yearly  rent  of  40/.,  to  be  paid  half-yearly,  so  long  as  the  principal  sum 
remained  secured."  The  mortgagor  continued  in  possession,  and  made 
several  of  these  half-yearly  payments :  Held,  that  the  subsequent  occupa- 
tion, connected  with  the  covenant,  created  the  relation  of  landlord  and  tenant, 
and  that  the  mortgagee  might  distrain  for  a  half-yearly  payment  in  amar. 

Trespass  for  breaking  and  entering  a  manufactory,  and  seising 
and  taking  certain  goods  of  the  plaintiffs. 

The  defendants  pleaded  (with  other  pleas)  as  to  seizing  and 
taking  the  goods.  Not  guilty  **  by  statute." 

At  the  trial,  before  Wilde,  Gh.  J.,  at  the  Derbyshire  Spring 
Assizes,  the  following  facts  appeared:  By  indenture  of  appoint- 
ment and  mortgage  of  the  9th  of  June,  1845,  the  plaintiffs  and  one 
Hollingworth  executed  a  mortgage  in  fee  of  the  premises  in 
question  to  6.  Fritche  for  securing  9001.  and  interest.  The 
mortgage-deed  contained  a  clause,  whereby,  "for  the  better 
and  more  effectual  recovery  of  the  interest  of  the  said  sum  of 
8002.  by  and  out  of  the   rents,  issues,  and  profits  of  the  said 

(1)  See    Morton    ▼.    Woods   (1868—      CoWin*  [1895]  1  Ci.B.375,64L.J.ClR 
1869)  L.  B.  3  Q.  B.  658,  667,  4  Q.  B.       10,  71  L.  T.  775. 
293.  38  L.  J.  Q.  B.  81.    Dist.  Scobie  v. 
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messuage,   hereditaments,    and    effects,"    the    mortgagees    "  did        west 

attorn  and  become  tenants  to  the  said  G.  Fritche,  his  executors,      kritghk. 

i^c,  of  the  same  premises  and  effects,  at  the  yearly  rent  of  40L, 

to  be  paid  half  yearly  on   the  9th  day  of  June  and  the  9th 

day  of  December  in  every  year,  during  so  long  time  as  the  said 

♦sum  of  8002.  or  any  part  thereof  should  remain  secured  upon  the       [  ^^n  ] 

said  premises  and  effects."     This  deed  was  executed  by  the  mort- 

gagors  only.    On  the  6th  of  July,  1846,  6.  Fritche  died,  having 

by  his  wUl  devised  all  his  real  estates  to  the  defendants  in  trust. 

The  defendants  gave  notice  to  pay  off  the  principal  and  interest 

due  on  the  mortgage,  and  on  the  5th  of  July,  1847,  distrained  for 

the  half-year's  interest  due  on  the  previous  9th  of  June,  which  was 

the  trespass  complained  of.     The  receipts  given  by  the  defendants 

for  the  half-yearly  payments  described  them  as  "interest,"  not  as 

rent.    On  the  part  of  the  defendants  it  was  submitted,  that,  upon 

default  in  payment  of  the  interest,  the  clause  in  the  mortgage-deed 

created  a  tenancy  which  enabled  them  to  distrain.     The  learned 

Judge,  being  of  that  opinion,  directed  a  verdict  for  the  defendants, 

reserving  leave  for  the  plaintiffs  to  move  to  enter  a  verdict  for  them. 

Macaulay^  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly ; 
against  which 

Miller  showed  cause : 

The  clause  of  attornment  created  a  tenancy  at  will  between  the 
mortgagor  and  mortgagee,  and  the  right  to  distrain  was  incident  to 
it :  Bac.  Abr.  "  Distress  "  (A). 

(Parkb,  B.  :  The  plaintiffs  could  only  be  liable  to  rent  if  they 
occupied  upon  the  express  terms  that  they  would  pay  rent.) 

The  plaintiffs  were  tenants  at  will  at  a  fixed  rent  payable  at  a 
certain  time,  and  upon  non-payment  of  such  rent  their  goods  were 
liable  to  be  distrained.  In  Doe  d.  GaiTod  v.  OUey{\)  the  deed 
contained  a  reservation  of  the  right  to  distrain ;  but  when  the 
law  gives  that  right,  it  is  the  same  as  if  created  by  the  express 
stipulation  of  the  parties. 

Macaulay  and  Bittleston,  in  support  of  the  rule : 

The  'attornment  clause  could  have  no  operation  as  a  demise:       [  *2i8] 

first,  because  the  deed  is  not  executed  by  the  mortgagee;  and 

secondly,   by  reason  of  the  uncertainty  as  to  the  term  of  its 

duration. 

(1)  54  B.  B.  607  (12  Ad.  &  El.  481). 
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West  (Parks,  B.  :  Assuming  that  to  be  so,  if  a  mortgagor  oecupi^ 

Fritohb.     c^d  P^ys  i^ei^t  9^^  i^Qi^t,  does  not  that  create  a  new  tenancy,  nol 
under,  but  upon  the  terms  of,  the  deed  ?) 

The  receipt  given  in  evidence  shows  that  the  parties  never  contem- 
plated the  relation  of  landlord  and  tenant ;  for  they  described  the 
half-yearly  payments  as  for  "  interest,"  not  rent.  In  Doe  d.  SniU 
V.  Tom  (i),  there  was  a  similar  attornment  clause,  bat  the  Court 
gave  no  opinion  as  to  its  effect,  because  the  deed  contained  a  pow^ 
of  entry  in  case  of  default  in  payment  of  the  mortgage  money.  The 
11  Geo.  II.  c.  19,  B.  21,  applies  only  to  persons  entitled  to  rents  or 
services:  Lindon  v.  Collins  (2).  (They  also  cited  Doe  d.  Roylancf  v. 
Lightfoot  («),  Wilkinson  v.  Hall  (4),  Doe  d.  Parsley  v.  Day  (5).) 

Fabkb,  B.  : 

We  all  think  that  the  subsequent  occupation,  connected  with  the 
covenant,  constituted  the  relation  of  landlord  and  tenant,  so  that 
the  mortgagee  could  distrain.  The  rule  must,  therefore,  be 
discharged. 

BoLFE,  B.,  and  Flatt,  B.,  concurred. 

Rule  discharged. 


^*«^^:  BROWN  V,  NOTLEY. 

Dee,  6. 


[219] 


(3  Ex.  219—223 ;  S.  C.  18  L.  J.  Ex.  39.) 

Where  the  interest  of  a  tenant  is  determined  by  the  death  of  a  tenant  for 
life  under  whom  he  holds,  the  possession  ceases  with  the  interest,  and  he 
cannot  maintain  trespass  unless  he  does  some  act  indicating  an  intention  to 
continue  the  possession. 

Trespass  for  breaking  and    entering    a  certain   close  of    the 
plaintiff. 

Plea,  that  the  close  in  which  &c.,  was  not  the  close  of  the 
plaintiff;  upon  which  issue  was  joined. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Spring  Assizes  for 
Somersetshire,  it  appeared  that  the  close  in  question  had  been  let 
by  one  Notley,  who  was  tenant  for  life,  to  the  plaintiff  from 
Christmas,  1846,  to  Christmas,  1847.  In  November,  1847,  a  new 
agreement  was  entered  into  with  Notlej,  by  which  the  plaintiff  was 
to  hold  the  land  from  Christmas,  1847,  to  Christmas,  1848.     The 

(1)  62  B.  R  445  (4  Q.  B.  615).  (4)  4  Scott,  301. 

(2)  Willes,  429.  (5)  57  B.  B.  624  (2  Q.  B.  147). 

(3)  58  B.  B.  813  (8  M.  &  W.  553). 
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plaintiff  had  occupied  the  close  by  placing  his  cattle  there;  but  Bbown 
daring  the  winter  months  the  close  was  covered  with  water,  so  that  notley. 
about  the  month  of  November  the  cattle  were  removed.  Accordingly, 
in  November,  1847,  the  plaintiff  drove  his  cattle  out,  and  thorned 
up  the  gate  of  the  close,  which  remained  in  that  condition  on  the 
6th  of  January,  1848,  when  Notley,  the  tenant  for  life,  died.  On 
the  8th  of  January,  1848,  the  plaintiff  obtained  another  agreement 
from  a  party  who  claimed  to  be  entitled  in  remainder,  but  the 
plaintiff  did  not  enter  on  the  close  or  do  any  act  for  the  purpose  of 
taking  possession.  On  the  2l8t  of  January,  the  defendant,  who 
was  the  son  of  Notley,  the  former  tenant  for  life,  committed  the 
trespass  complained  of,  by  fixing  a  lock  on  the  gate  of  the  close.  It 
was  objected,  on  the  part  of  the  defendant,  that  there  was  no 
evidence  of  such  possession  as  would  enable  the  plaintiff  to  main- 
tain trespass ;  and  the  learned  Judge,  being  of  that  opinion,  non- 
suited the  plaintiff,  reserving  leave  for  him  to  move  to  enter  a 
verdict  for  40a.,  if  the  Court  should  be  of  a  different  opinion. 
A  rule  nUi  having  been  obtained  accordingly, 

Crowder  and  Moody  now  showed  cause  :  [  220  ] 

In  order  to  maintain  trespass,  the  party  must  have  either  the 
actual  or  a  constructive  possession  of  the  land  :  Revett  v.  Brown  (1), 
Smith  V.  Milles  (2),  1  Chit.  Plead.  197.  In  this  case  the  plaintiff 
had  neither,  for  the  actual  possession  ceased  when  the  cattle  were 
driven  off  the  close,  and  the  constructive  possession  terminated  on 
the  death  of  the  tenant  for  life. 

(Parke,  B.  :  Could  the  remainderman  have  brought  trespass 
against  the  plaintiff  for  continuing  in  possession  after  the  6th  of 
January,  1848?  or,  suppose  the  party  to  the  agreement  had  not 
been  tenant  for  life,  would  the  plaintiff  have  been  liable  to  an  action 
by  his  landlord  for  not  giving  up  possession  on  that  day  ?) 

No  such  action  could  be  maintained,  for  the  plaintiff  not  having 
done  any  act  to  indicate  an  intention  to  continue  in  possession,  his 
constructive  possession  must  be  presumed  to  have  ended  on  the 
death  of  the  tenant  for  life.  If  after  that  time  he  had  turned  his 
cattle  on  the  land,  or  had  done  any  injury  to  the  soil  before  he 
obtained  a  fresh  agreement  from  the  remainderman,  he  would  have 

(I)  30  B.  E.  526  (5  Bing.  7 ;  2  Moo.  (2)  1  T.  R.  475. 

&P.  12). 
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Bbowk       been  a  wrong  doer.     It  is  a  fallacy  to  say,  that  there  mast  be  a 
Notlkt.      divesting  of  possession,  for  he  had  none  which  he  could  give  up. 

(BoLFB,  B. :  Suppose  the  plaintiff  had  been  liable  to  a  penalty  for 
every  day  he  continued  in  possession  after  the  death  of  the  tenant 
for  life,  would  the  facts  proved  be  evidence  to  fix  him  witti  that 
penalty  ? 

Platt,  B.  :  Or  suppose,  six  months  afterwards,  the  party  entitled 
sued  him  for  use  and  occupation,  could  he  have  succeeded?) 

It  is  submitted  that  he  could  not.  (They  also  cited  Hall  v.  DarU  (i), 
Harper  v.  Charleawortk  (2).) 

Kinglake,  Serjt.,  Phinn,  and  Broadmead^  in  support  of  the  rule: 
[  «22i  ]  There    was    sufficient  evidence  of    possession   to    ^enable  &e 

plaintiff  to  maintain  trespass  against  a  wrong  doer.  He  was  in 
actual  possession  in  November,  1847,  when  the  new  agreement  was 
made  for  holding  the  land  from  Christmas,  1847,  to  Ghristmaa,  1848. 
The  plaintiff  l^ad  occupied  the  land  with  his  cattle ;  but  it  becoming 
inundated  in  November,  1847,  he  then  drove  them  off,  and  thomed 
up  the  gate.  The  presumption  is,  that  the  same  possession 
continued,  the  plaintiff  not  having  done  any  act  to  indicate  an 
intention  to  surrender  the  land.  He  had,  therefore,  a  possession 
sufficient  to  enable  him  to  maintain  trespass  against  a  wrong  doer 
— whether  rightful  or  wrongful,  is  immaterial.  Unless  the  tenant 
of  a  house,  on  the  determination  of  his  term,  delivers  up  the  key, 
or  does  some  act  showing  an  intention  to  give  up  possession,  his 
possession  is  presumed  to  continue :  Oraham  v.  Peat  (s).  Here  the 
plaintiff,  by  taking  a  new  agreement  from  the  remainderman, 
showed  that  he  intended  to  continue  the  possession.  The 
remainderman  could  maintain  no  action  until  after  entry,  and 
not  having  made  an  entry,  there  would  be  no  remedy  against  a 
trespasser,  unless  the  plaintiff  could  sue.  (They  also  cited  Dof  d. 
BwreU  v.  Perkins  (4).) 

Parkb,  B.  : 

There  is  no  doubt  about  the  rule  of  law,  that,  to  entiUe  a  party 
to  bring  trespass,  he  must,  at  the  time  of  the  act  committed,  have 

^')  28  fi,  R.  405  (4  B.  &  0.  o74).  (4)  3  M.  &  S.  271. 
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either  the  actaal  possession,  or  a  constructive  possession  in  respect  browk 
of  the  thing  being  actually  vested  in  him.  That  was  so  laid  down  by  notlet. 
AsHHUBST,  J.,  in  delivering  judgment  in  Smith  v.  Milks,  and  is 
undoubted  law.  I  should  observe,  however,  that  the  term  "  con- 
Btructive  possession  "  in  that  passage  does  not  appear  to  relate  to 
land,  but  to  an  estray  taken  by  a  stranger  before  seizure  by  the 
lord.  Such  being  the  undoubted  law,  the  only  difficulty  is  in  its 
application  to  the  *facts  of  the  present  case.  If  the  plaintiff  had  [  *222  j 
been  in  possession  of  the  land  under  a  contract  for  the  oatage  of 
grass,  unless  there  was  some  agreement  to  the  contrary,  his  interest 
would  have  ceased  with  the  existence  of  the  crop.  But  it  appears 
that  he  had  a  lease  of  the  land ;  and  consequently,  when  he  took 
possession  under  that  lease,  he  was  in  actual  possession  of  the  land, 
and  must  be  presumed  to  have  so  continued  until  the  end  of  his 
interest,  which  ceased  on  the  death  of  the  tenant  for  life  in 
January,  1848.  During  all  the  previous  time  he  was  in  a  condition 
to  maintain  trespass,  because  he  entered  and  occupied  the  land 
with  his  cattle,  and,  having  done  no  act  to  the  contrary,  would  be 
considered  as  in  possession  until  the  end  of  his  term.  The  ques- 
tion is,  whether,  after  his  interest  ceased,  he  could  be  presumed  to 
be  in  possession.  Now,  if  he  continued  in  possession  after  that 
time,  he  would  be  a  wrong  doer ;  and  therefore  he  must  be  presumed 
not  to  have  continued  in  possession,  unless  an  intention  to  the  con- 
trary be  clearly  shown.  If  he  had  kept  his  cattle  on  the  close, 
or  the  gate  locked  with  a  key,  which  he  kept,  the  case  might  have 
been  different.  But  though  there  was  nothing  to  indicate  the 
giving  up  possession,  there  was  no  evidence  of  an  intention  to 
remain  after  the  term  ended,  so  that  the  possession  was  in  a  neutral 
state.  He  must,  therefore,  be  considered  to  have  been  out  of  pos- 
session ;  if  not,  the  consequence  would  be,  that  he  would  be  liable 
to  an  action  of  trespass,  or  to  an  action  on  the  implied  contract  to 
deliver  up  possession  at  the  end  of  the  term.  Unless  some  act  be 
done  indicating  an  intention  to  the  contrary,  possession  ceases  as 
soon  as  the  interest.    I  therefore  think  the  nonsuit  was  right. 

BoLFB,  B. : 

I  am  of  the  same  opinion.    No,  doubt,  in  order  to  maintain 
trespass,  there  must  be  a  possession, — whether  actaal  or  con- 
structive is  immaterial.    Here  the  plaintiff  held  under  a  lease  from 
the  tenant  for  life ;  but  *that  was  put  an  end  to  by  his  death.       [  ^223  ] 
After  that,  unless  he  did  some  act  to  the  contrary,  it  cannot  be 

89—2 
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Brown       said  that  he  held  possession  when  it  was  his  duty  give  up  posses- 
NoTLBY.      sion.    But  he  did   nothing.    Afterwards  he  takes  a  new  lease. 
Then,  if  he  had  done  any  act  for  the  purpose  of  taking  possession, 
he  might  have  maintained  trespass ;  but  he  does  nothing. 

Platt,  B.,  concurred. 

Rule  dUcharged. 


1848.  BURNSIDE  V.  DAYRELL. 

Jllay  27,  29 
Ac.  I.  (3  Ex.  224-232.) 

1849.  Where  an  allottee  in  a  projected  Bail  way  Company  had  paid  hia  depodt 
Jan.  20.               into  the  Bank  named  in  the  proepectuB,  which  had  been  circulated  by  the 

defendant's  sanction,  hia  name  appearing  therein  as  one  of  the  proTiaional 

{  ^-^  ]  committee  and  as  chairman  of  tibe  committee  of  management ;  bat  the 

defendant  had  not  personally  superintended  the  allotment  of  shares,  and 
had  taken  no  active  part  in  the  concern,  and  had  been  present  once  only  at 
any  meeting,  when  he  acted  in  the  capacity  of  chairman,  but  dissented  from 
the  proceedings :  in  an  action  by  the  plaintiff  against  the  defendant  for  the 
recovery  of  his  deposit,  on  the  abandonment  of  the  scheme :  Held,  that  the 
defendant  was  not  liable. 

In  such  case,  letters  written  by  the  secretary  of  the  Company  to  the 
plaintiff,  there  being  no  other  evidence  of  their  being  written  by  the  defen- 
dant's authority,  are  not  admissible  in  evidence  against  the  defendant 

Assumpsit  for  money  had  and  received,  for  interest,  and  on  an 
account  stated.  Plea,  non  assumpsit;  upon  which  issue  was  joined. 
At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  London 
sittings  after  Trinity  Term,  1847,  the  following  facts  appeared:  On 
the  18th  of  October,  1845,  a  Company  was  set  on  foot,  of  which 
a  prospectus  was  advertised,  called 

**  The  Direct  Manchester,  Leeds,  and  York  Railway,  provisionally 
registered  &c. 

'<  Capital,  800,000!.  in  40,000  shares  of  201.  each.  Deposit,  2Z.  2i. 
per  share." 

The  defendant's  name  appeared  as  one  of  the  provisional  com- 
mittee, and  as  chairman  of  the  committee  of  management  The 
prospectus  did  not  differ  from  the  ordinary  form  of  that  instru- 
ment. Application  for  shares  was  to  be  made  to  the  provisional 
committee.  The  plaintiff,  on  the  14th  of  October,  applied  by  letter 
for  200  shares  in  the  Company.  The  letter  of  application  was  also 
r  •225  ]  in  the  usual  form.  ^Subsequently  to  the  date  of  the  plaintiff's 
application,  the  prospectus  appeared  as  an  advertisement  in  the 
papers.  On  the  10th  of  November,  the  plaintiff  received  a  letter  of 
allotment  whereby  twenty  shares  were  allotted  to  him :  Deposit 
421.     This  letter  was  signed  by  J.  Whitehead,  the  secretary  to  the 
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Company.  The  plaintiff  accordingly,  on  the  same  day,  pud  the  borksidb 
amount  of  the  deposit,  viz.  421.,  into  the  Bank  named  in  the  pro-  daykklu 
spectos.  The  scheme  having  been  subsequently  abandoned,  the 
present  action  was  brought  by  the  plaintiff  against  the  defendant, 
to  recover  from  him  the  amount  of  his  deposit.  It  appeared  that 
the  defendant  had  never  been  present  at  any  meeting  of  the  com- 
mittee but  once,  on  the  3rd  of  November,  1845,  when  he  acted  as 
chairman,  and  that,  on  that  occasion,  he  dissented  from  the  proceed- 
ings. Two  letters  sent  in  February,  1846,  and  addressed  by  White- 
head, the  secretary,  to  the  plaintiff,  in  answer  to  letters  addressed  to 
Whitehead  by  the  plaintiff,  were  offered  in  evidence ;  which  were 
objected  to  on  the  part  of  the  defendant,  and  were  rejected,  on  the 
ground  that  there  was  no  evidence  of  the  defendant's  having 
authorised  the  secretary  to  write  them ;  and  that  the  mere  fact  of 
his  being  secretary  was  not  sufficient  to  make  them  receivable  in 
evidence  against  the  defendant.  The  Lord  Chief  Baron  left  it  to 
the  jury  to  say,  first,  whether  the  defendant's  name  was  held  out 
as  chairman  of  the  Company  with  his  knowledge  and  consent ;  and 
secondly,  whether  he  personally  superintended  the  allotment  of 
shares  to  the  plaintiff.  The  jury  answered  the  first  question  in  the 
afiSrmative,  and  the  latter  in  the  negative.  Under  his  Lordship's 
direction,  a  verdict  was  entered  for  the  plaintiff,  leave  being  reserved 
for  the  defendant  to  move  to  set  that  verdict  aside,  and  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion  that,  under  the  circum- 
stances, the  defendant  was  not  the  party  liable  to  be  sued. 

In  Michaelmas  Term,  1847,  a  rule  nisi  was  obtained  by  *Crowder,  [  ♦220  ] 
in  pursuance  of  the  leave  reserved.  And  a  rule  nisi  was  obtained 
by  Martin  on  the  part  of  the  plaintiff,  for  a  new  trial,  in  the  event 
of  the  other  rule  being  made  absolute,  on  the  ground  that  the 
letters  tendered  in  evidence  were  improperly  rejected.  Against 
the  former  rule  cause  was  shown  in  Trinity  Term  last,  (May  27 
and  29)  by 

Martin  and  Addison  (A/.  Chambers  with  them): 

The  plaintiff  is  entitled  to  retain  the  verdict.  The  present  case  is 
not  distinguishable  from  that  of  Walstab  w.Spottiswoode  (1).  *  * 
(They  also  cited  the  cases  of  lieynell  v.  Lewis,  Wyld  v.  Hopkins  {2) ^ 
and  Nockells  v.  Crosby  (8),  and  the  judgments  of  Holroyd,  J.,  and 
Batlby,  J.,  in  the  latter  case.) 

(1)  71  R.  U.  7^0  (15  M.  &  W.  501).  (3)  27  R.  R.  497  (3  B.  &  C.  814). 

(2)  71  R  B.  751  (15  U.  &  W.  517). 
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RuRNsiDB  Crowder,  Hoggins,  and  Bovill,  in  support  of  the  rule: 

r. 

Daybkll.  The  real  question  is,  whether  the  defendant  is,  under  all  the  eir- 
cumstances  of  the  case,  the  proper  person  to  be  sued  for  the  recoyer; 
of  the  deposit.  The  only  act  done  by  the  defendant  was  by  sanction- 
ing the  circulation  of  the  prospectus,  in  which  his  name  appeared. 
He  attended  once,  and  once  only,  at  any  meeting  of  the  Company, 
when  he  dissented  from  the  proceedings.     *     «     * 

Cur.  adv.  rult. 

[  227  ]       Pollock,  C.  B.,  now  (Dec.  1,  1848)  said : 

This  was  an  action  brought  to  recover  back  a  deposit  from  the 
defendant,  as  one  of  the  provisional  committee  of  the  Direct  Man- 
chester, Leeds,  and  York  Bailway  Company.  The  action  was  for 
money  had  and  received,  to  which  the  defendant  pleaded  non 
assumpsit.  The  defendant  must  be  taken  to  have  concurred  in 
circulating  a  prospectus,  in  which  his  name  occurs  as  one  of  the 
provisional  committee,  and  chairman  of  the  committee  of  manage- 
ment. The  date  on  which  the  prospectus  was  proved  to  have  been 
circulated,  was  the  13th  of  October,  1845.  The  form  of  the 
application  for  shares  was  given  in  the  prospectus,  and  it  does  not 
differ  from  the  usual  form  which  is  found  in  similar  instruments. 
Pursuant  to  the  prospectus,  the  plaintiff,  on  some  day  in  October, 
1845,  applied  to  the  provisional  committee  for  shares,  and,  on  the 
11th  of  November,  he  paid,  by  way  of  deposit,  into  a  country  Bank, 
by  which  it  was  remitted  to  the  Commercial  Bank,  (being  the  Bank 
named  in  the  prospectus)  the  amount  of  his  payment  for  shares. 
The  project  failed,  and  the  question  is,  whether  the  plaintiff  can 
recover  back  his  deposit  from  the  defendant.  It  may  be  assumed, 
that  there  was  such  an  entire'  failure  of  consideration  as  entitled 
the  plaintiff  to  recover  back  his  deposit  from  some  one ;  and  the 
only  question  is,  whether  the  defendant  is  one  of  the  parties  liable 
to  refund  that  deposit.  We  think  that  he  is  not.  He  can  only  be 
liable  because  he  was  the  person,  or  one  of  the  persons,  to  whom 
the  deposit  was  paid.  There  was  no  evidence  that  such  was  the 
case  in  the  present  instance.  The  defendant  never  acted  at  all, 
[  *228  ]  except  by  once  attending  a  meeting,  as  chairman,  on  the  *Srd  of 
November,  and  by  concurring  in  the  circulation  of  the  prospectus. 
The  attendance  on  the  Srd  of  November  has  nothing  to  do  with 
this  part  of  the  case ;  the  prospectus  only  points  out  the  course  to 
be  pursued  by  the  parties  desirous  of  getting  shares,  namely,  by 
application  to  the  provisional  committee.     If,  acting  on  this,  the 
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plaintiff  applied  to  A.,  B.,  and  C,  three  members  of  the  provisional     Burnstdb 
eomraitfcee,  and  deposited  the  money  with  them,  this  might  bind      dayrkll. 
the  defendant  to  permit  the  plaintiff  to  be  a  member  of  the  Com- 
pany when  formed,  bat  it  does  not  make  the  defendant  liable  for 
money  not  paid  to  him,  when  the  project  has  failed.     The  plaintiff 
must  recover  back  his  money  from  the  parties  to  whom  it  was  paid. 
Aithoagh  the  money  was  paid  to  the  bankers  named  in  the  pro- 
spectus, it  was  not  paid  to  the  use  of  the  defendant,  nor  was  there 
any  proof  that  the  defendant  ever  received  or  could  have  received 
any  part  of  it.     There  was  no  evidence  that  he  was  one  of  the 
persons  in  whose  name  the  account  was  opened  with  the  Bank 
where  the  money  was  kept ;  and  I  must  again  observe,  that  the 
only  occasion  that  he  ever  attended  any  meeting  of  any  sort,  was 
on  the  3rd  of  November,  when  he  went  for  the  purpose  really,  not 
of  concurring  in  the  business  of  the  meeting,  but  of  making  some 
complaints,  which  he  did,  and  of  objecting  to  the  whole  course  of 
proceeding ;  the  evidence  being,  that  he  quarrelled  with  the  people 
there,  and  that  he  went  away,  and  never  was  present  at  any  other 
meeting  whatsoever.     There  is  no  difference,  as  far  as  the  defendant 
is  concerned,  between  the  case  of  money  received  by  other  members 
of  the  provisional  committee,  and  goods  furnished  by  order  of  other 
members  of  the  committee.     The  parties  paying  the  money  must 
look  to  those  to  whom  they  paid  it,  as  tradesmen  furnishing  goods 
must  look  to  the  parties  by  whom  they  were  ordered,  or  if  credit 
was  given,  they  must  prove  that  it  was  with  the  sanction  of  those 
whom  they  seek  to  charge.     Walstab  v.  Spottiswoode  is  distinguish- 
able from  this  *case.    There  the  secretary  was  the  agent  desig-       [  *229  ] 
nated  by  the  defendant  as  the  person  to  whom  application  for 
shares  should  be  made:  the  money  paid  to  him  was,  therefore, 
paid  to  the  defendant  himself.     The  case  there  proceeded  on  that 
assumption,  the  argument  turning,  not  on  the  point  whether  the 
defendant  was  one  of  the  parties  to  whose  hands  the  deposit  had 
come,  but,  admitting  that  to  be   the   fact,  whether  it  could  be 
recovered  back  in  an  action  for  money  had  and  received.    I  may 
observe,  that  in  Wcdstab  v.  Spottiswoode  it  was  distinctly  made  out 
that  the  defendant  was  an  active  person  in  the  management  of  the 
concern,  frequently  attending  from  first  to  last.     The  defendant  in 
the  present  case  never  went  but  once,  on  the  3rd  of  November, 
and,  as  I  have  observed,  he  went  there,  but  not  for  the  purpose  of 
concurring  in  the  business,  but  of  objecting  to  it,  and  went  away, 
and  never  came  again.     Here  there  is  nothing  to  show  that  thQ 
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BUHN8IDK     defendant  received  any  part  of  the  deposit,  or  that  he  ever  con- 

Dayrell.     curred  in  any  matter  of  contract  made  with  the  plaintiff,  or  was 

any  party  to  it,  or  sanctioned  it.     The  rule,  therefore,  for  a  nonsuit 

must  be  made  absolute. 

Rule  ab$oluU, 

Against  the  cross  rule,  which  had  been  obtained  by  Mc^tin  for  a 
new  trial,  cause  was  now  (Jan.  20)  shown  by 

Crowder  : 

The  only  question  which  remains  is,  whether  the  letters  of 
Whitehead,  the  secretary  to  the  Company,  were  properly  rejected 
in  evidence.  They  clearly  were.  No  authority,  either  of  a  general 
or  specific  character,  was  shown  to  have  been  given  by  the  defendant 
to  the  secretary ;  and  therefore  the  defendant  was  not  bound  by 
them.  The  letters,  therefore,  so  far  as  they  affected  the  defendant, 
were  those  of  a  perfect  stranger. 

Martin,  M,  Chambers y  and  Addison,  in  support  of  the  role: 

There  was  some  evidence  which  made  these  letters  admissible  in 
[  ♦^so  ]  evidence.  The  secretary  of  a  Company  is  *the  proper  person  to 
whom  to  apply  to  obtain  any  information  required  with  respect 
to  the  affairs  of  the  Company.  He  is  the  party  to  whom  letters  are 
to  be  written,  and  from  whom  answers  are  to  be  expected.  These 
letters  were  a  step  in  the  evidence, — they  were  admissible  as  part 
of  the  transaction,  and  ought,  therefore,  to  have  been  received. 
(They  referred  to  Pickering  v.  Busk  (j),  Nickson  v.  Brohan  (2),  and 
Blandy  v.  De  Burgh  (3).) 

Pollock,  C.  B.  : 

The  only  question  is,  whether  Whitehead's  letters  to  the  plaintiff, 
written  in  February,  1846,  were  admissible  in  evidence  or  not.  I 
remain  of  the  same  opinion  as  that  which  I  entertained  at  the  trial. 
If  the  letters  were  receivable  in  evidence,  on  the  same  ground  every 
answer  given  verbally  by  the  secretary  would  be  equally  so.  Thus, 
if  any  body  asked  him,  ''Are  our  deposits  to  be  returned?"  and  he 
ajQSwered,  "  No,"  that  answer  is  to  bind  another  party.  I  never 
heard  it  contended,  at  the  trial  of  actions  brought  for  the  recovery 
of  deposits,  that  such  an  answer  given  by  the  secretary  at  the  office 
was  sufficient.  This  Court  has  decided  that  the  ordinary  rules 
which   form   partnerships   do  not  apply  to   these  committees  of 

(1)  13  1{.  R.  3rA  (15  Eabt,  43).  (3)  17  L.  J.  C.  P.  2. 

(2)  10  Mod.  110. 
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proposed  Railway  Companies.      To   bind   a  defendant,  you  must     Rubnsidr 

show  that  he  concurred  in  the  particular  resolution  upon  which  the     datbbll. 

plainti£f  relies,  either  expressly  or  by  necessary  implication.    If  a 

defendant  is  not  bound  by  the  resolution  of  the  committee,  without 

gtich  concurrence  on  his  part,  it  follows,  a  miUto  fortiori,  that  he  is 

not  bound  by  the  statement  of  the  secretary.    If  the  secretary, 

therefore,  had  been  called  at  the  trial,  and  had  said,  ''Yes:  I  did 

write  those  letters ;   I  wrote  them  by  the  authority  of  the  board, 

but  the  defendant  was  not  there,  or,  if  there,  protested  against 

them;"  it  might  with  as  much  reason   be  contended,  that  the 

defendant  was  bound  by  their  contents ;   but  that  is  clearly  not 

so.    It  api>ear8  to  *me,  therefore,  that  the  act  of  a  secretary  not       [  *^'^i  ] 

authorised  by  the  board  does  not  bind  the  board ;  and,  if  authorised 

by  it,  binds  only  those  members  of  it  present  at  the  time  and  actually 

concurring  in  giving  authority  to  the  secretary.     No  authority  can 

be  implied  from  the  mere  fact  of  the  party  being  secretary.     For 

these  reasons,  I  think  that  this  rule  ought  to  be  discharged. 

RoLFB,  B. : 

I  am  entirely  of  the  same  opinion.  This  is  the  case  of  letters 
written  to  the  plaintiff  by  a  third  party  being  sought  to  be  used  as 
evidence  against  the  defendant.  Now,  giving  the  utmost  weight  to 
the  evidence  at  the  trial,  it  amounted  merely  to  this,  that  Whitehead 
was  a  person  with  whom  the  public  might  communicate,  and  from 
whom  they  might  receive  information  relative  to  the  affairs  of  the 
Company.  But  when  it  has  been  determined  that  the  act  of  the 
committee  does  not  bind  a  member  who  does  not  participate  in 
the  particular  act  itself,  how  can  the  act  of  the  secretary  be  con- 
tended to  have  any  binding  effect  at  all?  I  am  now  assuming 
throughout  my  observations  these  to  have  been  letters  which,  if 
Mr.  Dayrell  had  been  shown  to  have  been  present  at  any  meeting 
of  the  committee,  would  have  been  binding ;  but  I  doubt  whether 
these  letters  can  be  taken  to  have  been  written  within  the  scope  of 
the  secretary's  authority  at  all. 

Putt,  B.  : 

I  quite  agree  that  this  question  stands  upon  the  same  ground  as 
if  the  answer  of  the  secretary  had  been  by  word  of  mouth.  To 
•>ind  the  defendant,  therefore,  it  must  be  shown  to  have  been  done 
l>y  the  defendant's  authority.  In  this  case  it  appears  to  me  th:it  no 
general  authority  can  be  implied  from  the  relationship  which  existed 
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BuRNBiDE  between  the  parties,  nor  does  the  evidence  disclose  a&y  express 
Datrrll.  authority.  I  wish,  however,  upon  this  point  to  guard  myself  against 
being  understood  as  concurring  with  the  observation  made  by  my 
[  *832  ]  Lord,  that  if  the  defendant  *had  been  present  at  a  meeting  at  which 
the  secretary  had  been  authorised  to  write  the  letter,  but  had 
dissented  from  and  had  refused  to  be  bound  by  it,  he  would  not  be 
liable.  It  appears  to  me  to  be  doubtful  whether  he  would  not, 
nevertheless,  be  bound ;  but  I  give  no  opinion  upon  that  point. 

Rfile  discharged. 
1849.  CANNOCK  V.  JONES  (1). 

•^"J^"-  (3  Ex.  233—239;  S.  C.  18  L.  J.  Ex.  204.) 

[  233  ]  A  fanning  lease  contained  the  two  following  clauses:  First,  "the  aid 

S.  C.  (the  lessee)  doth  hereby  covenant  with  E.  J.  (the  lessor),  in  manner 
following :  that  he  the  said  S.  C.  shall  from  time  to  time  and  at  all  \im» 
during  the  continuance  of  the  said  term  hereby  granted,  at  his  own  oiistB 
and  charges,  in  all  things  well  and  sufficiently  repair  and  glaze  the  windows 
of  the  said  messuage,  and  also  the  hedges,  ditches,  &c.,  of  and  belonging  to 
the  said  demised  premises,  and  all  fixtures,  additions,  and  improTement^ 
thereto,  during  the  said  term,  in  and  by  and  with  all  and  all  manner  of 
needful  and  necessary  reparations,  cleansings,  and  amendments,  when  and 
as  often  as  occasion  shall  require,  the  said  farm-house  and  buildings  bein^ 
previously  put  in  repair  and  kept  in  repair  by  the  said  E.  J."  The  second 
clause  was  as  follows :  **  And  it  is  hereby  agreed,  by  and  between  the  said 
parties  hereto,  that  the  said  E.  J.  shall  and  will,  within  eighteen  months 
from  the  date  of  the  lease,  erect  and  build  {inter  alia)  a  new  shed  and  stalb 
for  feeding  cattle,  complete,  at  the  upper  end  of  the  bam,  &c. ;  and  th«' 
whole  of  which  is  agreed  to  be  left  to  the  superintendence  of  the  said  S.  C. 
and  E.  J.,  her  son  :  "  Held,  firat,  that  the  latter  words  in  the  first  clause 
amounted  to  an  absolute  and  independent  covenant  on  the  part  of  E.  J.  to 
put  the  premises  into  repair ;  and  secondly,  that  the  provision  in  the  Utter 
clause,  that  the  work  should  be  left  to  the  superintendence  of  S.  C.  and  the 
son  of  E.  J.,  was  not  a  condition  precedent  to  or  concurrent  with  the 
covenant  by  E.  J.  to  do  the  work. 

Covenant.  The  declaration  stated,  that  by  a  certain  indenture 
made  on  the  29th  of  February,  1840,  between  the  plaintifif  of  Uie 
one  part,  and  the  defendant  of  the  other  iprofert),  the  defendant 
did  demise,  lease,  set,  and  to  farm  let  anto  the  plaintiff,  his 
executors  and  administrators,  a  certain  messuage  or  tenement, 
cottage,  farm-house,  and  buildings,  farm,  lands  and  premises,  with 
the  appurtenances,  in  the  said  indenture  more  particularly  men- 
tioned, to  have  and  to  hold  the  same  unto  the  plaintifif,  his  executors, 
administrators,  and  assigns,  from  the  20th  day  of  March,  1810. 

(I)  Affirmed  in  Ex.  Oh.  nom.  Jtmea  700,  with  very  short-  reasons.  These 
v.  Cattnocle  (1850)  5  Ex.  713,  and  in  the  decisions  will  appear  in  due  oours«»  in 
House  of  lioi-ds  (18oi»)   a   II.    L.    (\      the  Revised  He|K)rt8,—F.  P, 
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for,  and  during,  and  unto  the  full  end  and  term  of  seven  years     camnock 
thenee  next  ensuing  and  fully  to  be  completed  and  ended ;  and  the       jonbs. 
defendant  did  thereby  covenant,  promise,  and  agree  to  and  with 
the  plaintiff,  that  she  the  defendant  would  put  the  said  farm-house 
and  buildings  in  repair,  and  would  keep  them  in  repair  during  the 
said  term ;  and  that  she  the  defendant  should  and  would,  within 
eighteen  months  from  the  date  of  the  said  indenture,  erect  and 
build  a  new  shed  and  stalls  for  feeding  cattle,  complete,  at  the 
upper  end  of  a  certain  bam,  in  and  upon  and  parcel  of  the  said 
demised  premises,  extending  in  a  straight  line  with  the  said  barn ; 
and  likewise  erect  and  build  a  stone  wall  from  such  shed,  extending 
to  a  certain  gate  in  the  said  indenture  mentioned,  leading  into  a 
certain  fold,  in  and  parcel  of  the  said  demised  premises ;  and  new 
floor  two  rooms  in  the  said  cottage ;  and  the  whole  of  which  to  be  left 
to  *the  superinteAdence  of  the  plaintiff  and  Edwin  Jones,  the  defen-       [  •234  ] 
dant*8  son.   The  declaration  then  averred  that  the  plaintiff  entered  on 
the  premises  under  and  by  virtue  of  the  indenture,  and  contained  an 
averment  of  general  performance  on  the  part  of  the  plaintiff.    It 
then  proceeded  to  aver,  that  although  a  reasonable  time,  after  the 
making  of  the  said  indenture,  and  also  after  the  commencement  of 
the  said  term,  for  the  defendant  to  put  the  said  farm-house  and 
buildings  into  repair,  had  elapsed  before  the  commencement  of  this 
suit ;  yet  the  defendant  did  not  nor  would  within  that  time,  or  at 
any  other  time,  put  in  repair  the  said  farm-house  and  buildings,  or 
any  or  either  of  them,  contrary  &c. ;  and  further,  that  the  defendant 
did  not  nor  would,  after  the  making  of  the  said  indenture  and 
during  the  said  term  thereby  granted,  keep  the  said  farm-house 
and  buildings  in  repair;   and  on  the  contrary  thereof,  after  the 
making  of  the  said  indenture  and  during  the  continuance  of  the 
said  term,  to  wit  &c.,  and  from  thence  for  a  long  time,  to  wit  &c., 
the  defendant  wrongfully  suffered  and  permitted  the  said  farm- 
house and  buildings  to  be  and  continue,  and  they  were  for  and 
during  all  that  time  out  of  repair  by  reason  of  the  defendant's  not 
keeping  the  Fame   in   repair,   contrary  &c. ;     and  further,   that 
although  eighteen  months  from  the  date  of  the  said  indenture  had 
elapsed  before  the  commencement  of  this  suit,  yet  the  defendant 
did  not  nor  would  within  that  period,  or  at  any  other  time,  erect 
and  build  a  new  shed  and  stalls  for  feeding  cattle,  complete,  at  the 
upper  end  of  the  said  barn,  extending  in  a  straight  line  with  the 
said  bam,  or  otherwise ;  nor  did  nor  would  the  defendant  within 
that  period,  or  at  any  other  time,  erect  and  build  the  said  stone 
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cakkock      wall,  80  to  he  by  her  erected  and  bnilt  as  aforesaid,  from  the  aid 
Jones.        shed,  extending  to  the  gate  leading  into  the  fold,  or  otherwise; 
nor  did  nor  would  the  defendant  within  that  period  or  at  any  other 
time  new  floor  two  rooms  in  the  said  cottage,  contrary  Ac. 
r  235  ]  The  defendant  pleaded  {inter  alia)  non  est  factum,  and  open  that 

plea  issue  was  joined.  The  cause  was  tried  before  Patteson,  J.,  at 
the  last  Spring  Assizes  for  the  county  of  Gloucester,  when  a  deed 
under  which  the  plaintiff  held  the  premises  in  question  was  put  m 
by  him  in  support  of  his  declaration,  containing  {int^^r  cdia)  the  two 
following  clauses :  **  And  the  said  Samuel  Cannock  doth  hereby  for 
himself,  his  heirs,  executors,  and  administrators,  covenant,  pro- 
mise, and  agree,  to  and  with  the  said  Elizabeth  Jones,  her  heirs 
and  assigns,  in  manner  following,  that  the  said  Samuel  Cannock, 
his  executors  or  administrators,  shall  and  will  from  time  to  time, 
and  at  all  times  daring  the  continuance  of  the  daid  term  hereby 
granted,  at  his  or  their  own  costs  and  charges,  in  all  things  well 
and  sufficiently  repair  and  glaze  the  windows  of  the  said  messua^^ 
and  also  the  hedges,  ditches,  mounds,  and  fences  of  and  belonging 
to  the  said  demised  premises,  and  all  fixtures,  additions,  and  improve- 
ments thereto,  during  the  said  term,  in,  by,  and  with  all  and  all 
manner  of  needful  and  necessary  reparations,  cleansings,  and 
amendments,  when  and  as  often  as  occasion  shall  require,  the  said 
farm-house  and  buildings  being  previously  put  in  repair,  and  kept 
in  repair  by  the  said  Elizabeth  Jones."  .  .  .  "And  it  is  hereby 
agreed  by  and  between  the  said  parties  hereto,  that  she  the  said 
Elizabeth  Jones  shall  and  will,  within  ten  months  from  the  date 
of  the  within  lease,  erect  and  build  a  new  shed  and  stalls  for 
feeding  cattle,  complete,  at  the  upper  end  of  the  barn,  extending 
in  a  straight  line  with  the  barn,  and  likewise  erect  and  build  a 
stone  wall  from  such  shed,  extending  to  the  gate  leading  into  the 
fold,  and  new  floor  two  rooms  in  the  cottage,  and  the  whole  of 
which  is  agreed  to  be  left  to  the  superintendence  of  the  said  Samuel 
Cannock  and  Edwin  Jones  her  son.'*  It  was  thereupon  contended 
by  the  defendant's  counsel,  that  the  words  ''the  farm-house  and 
buildings  being  previously  put  in  repair,  and  kept  in  repair  by  the 

[  *2^<>  ]  said  Elizabeth  Jones,"  contained  *in  the  foregoing  clause  of  the 
lease,  did  not  amount  to  a  covenant  on  the  part  of  the  lessor,  and 
consequently  that  there  was  a  variance  between  the  declaration  and 
the  lease  produced.  The  plaintiff  had  a  verdict,  with  6(M.  damages, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit 
upon  the  question  of  variance. 
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A  rule  nin  having  been  obtained  in  pursuance  of  the  leave     Cannock 
reserved,  and  also  to  arrest  the  judgment  upon  the  second  breach,       jonbb. 
on  the  ground  that  it  contained  no  allegation  with  reference  to  the 
work  being  under  the  superintendence  of  the  two  persons  mentioned 
in  that  covenant, 

Talfourd^  Serjt.,  and  Gray  now  showed  cause : 

As  to  the  first  point,  the  words  *'  the  said  farm-house  and  buildings 
being  previously  put  in  repair,  and  kept  in  repair  by  the  said  Eliza- 
beth Jones,"  are  an  absolute  and  independent  covenant  on  the  part 
of  the  defendant. 

(Aldbbson,  B.  :  The  covenant  is  insensible  as  it  at  present  stands, 
according  to  strict  grammatical  construction,  for  the  word  ''glaze*' 
cannot  apply  to  the  word  "hedges."  If  the  word  "glazed"  be 
struck  out,  the  covenant  is  sensible.) 

It  is  not  necessary  that  there  should  be  any  technical  words  in  an 
instrument,  in  order  to  constitute  a  covenant.  The  rule  is  shortly 
laid  down  in  Btish  v.  Coles (i),  "that  upon  a  reservation  an  action 
of  covenant  will  lie,  as  where  rent  is  reserved  covenant  will  lie  upon 
the  words  of  reservation,  without  any  express  words  of  covenant." 
The  same  rule  is  to  be  found  in  Sampson  v.  Easterby  (2),  and  in 
Roll.  Abr.  618,  Com.  Dig.  "Covenant,"  (A 2).  (They  were  then 
stopped  as  to  this  point.) 

As  to  the  objection  raised  to  the  breach,  in  arrest  of  judgment, 
it  b  submitted  that  it  cannot  prevail.  The  covenant  merely  means 
that  the  parties  shall  be  at  liberty  to  perform  the  work  under  the 
Buperintendence  of  the  plaintiff,  and  of  the  defendant's  son.  It  is, 
therefore,  not  a  condition  *precedent  or  concurrent,  that  the  work  [  •2J37  ] 
sboold  be  done  under  that  superintendence. 

Qodsorif  Alexander,  and  Atherton,  in  support  of  the  rule : 

As  to  the  first  point,  unless  the  instrument  contains  words 
amounting  to  an  agreement,  there  is  no  covenant.  Thus  it  is  laid 
down  in  Com.  Dig.  "  Covenant,"  (A  2),  "  But  where  words  do  not 
unount  to  an  agreement,  covenant  does  not  lie,  as  if  they  are 
merely  conditional  to  defeat  the  estate :  as,  a  lease  provided  and 
upon  condition  that  the  lessee  collect  and  pay  the  rents  of  his  other 
houses."  There  must  be  either  the  word  "  agreed,"  or  something 
equivalent  to  it :  Duke  of  St.  Albans  v.  EUis  (3). 

(1)  Otfth.  232.  (3)  14  R.  R.  361  (16  East,  3d2). 

(2)  33  R.  R.  239  (9  B.  &  C.  505). 
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Cannock  (Parke,  B.  :  In  that  case  the  rule  was  in  efifect  laid  down  that  no 

JoNKs.  technical  words  are  necessary  to  constitute  a  covenant,  bat  that  it 
is  safficient  if  an  agreement  can  be  gathered  from  the  words, 
whatever  they  may  be.) 

In  Rigby  v.  Or  eat  Western  Railway  Company  (i)  there  was  the  word 
"engage,"  which  was  held  to  have  the  same  force  as  the  word 
"covenant"  would  have  had. 

As  to  the  second  point,  the  word  "  left,"  in  that  covenant,  means 
that  the  work  was  to  be  done  according  to  the  approval  and  satis- 
faction of  the  two  parties  named.  (They  also  referred  to  Slater  v. 
Stone  (2),  and  Thomas  v.  Cadwallader  (3).) 

Parke,  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  first 
point  depends  upon  the  question,  whether  there  is  a  covenant  in 
the  lease  to  the  effect  stated  in  the  declaration,  viz.  ''that  the 
defendant  would  put  the  farm-house  and  buildings  in  repair,  and 
would  keep  them  in  repair  during  the  term."  The  rule  of  law,  as 
laid  down  in  the  case  of  The  Duke  of  St  Albans  v.  ElUs,  is  perfectly 
clear,  that,  in  order  to  constitute  a  covenant,  no  technical  words 
[  •238  ]  are  necessary.  It  is  suflScient  *if  you  can  collect  from  the  terms 
of  the  instrument  that  the  thing  is  to  be  done.  The  question 
therefore  is,  whether  the  words  "the  farm-house  and  buildings 
being  previously  put  in  repair,  and  kept  in  repair  by  the  said 
Elizabeth  Jones,"  amount  to  an  absolute  contract  by  her.  I  am 
of  opinion  that  they  do.  Perhaps,  if  the  words  "  kept  in  repair  '* 
were  omitted,  this  might  amount  to  a  condition  precedent;  but 
with  these  words,  as  they  stand  in  the  lease,  it  is  impossible  to 
come  to  that  conclusion.  I  construe  the  lease  to  amount  to  a 
covenant  on  the  part  of  the  lessor  to  put  and  keep  all  the  premises 
in  repair,  except  the  windows  and  the  hedges,  ditches,  &e.,  with 
respect  to  which  the  lessee  has  bound  himself.  The  result  of  this 
construction  is,  that  the  contract  is  well  declared  on. 

The  next  question  is,  whether  the  second  breach  is  properly 
assigned.  That  breach  takes  no  notice  that  the  work  was  to  be 
left  to  the  superintendence  of  the  plaintiff  and  the  defendant's  son, 
but  merely  states  that  the  defendant  did  not  do  the  work.  Now 
this  is  a  perfectly  good  breach,  unless  the  agreement  that  the  work 

(1)  69  E.  E.  836  (14  M.  &  W.  811).  (3)  Willes,  496. 

(2)  Cro.  Jac.  645. 
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should  be  left  to  the  superintendence  of  these  parties,  amounts  Cannock 
either  to  a  condition  precedent  or  concurrent ;  for  then  it  would  be  joNica. 
necessary  to  aver  either  performance  of  the  condition,  or  a  readiness 
and  willingness  on  the  part  of  the  plaintiff.  But,  although  the 
words  are  extremely  obscure,  I  cannot  satisfy  my  mind  that  they 
amount  to  either  a  condition  precedent  or  concurrent.  I  think 
that  the  parties  must  have  intended  only  that  the  work  was  to  be 
done  to  the  satisfaction  of  the  two ;  and  inasmuch,  therefore,  as 
the  work  was  not  done  at  all,  the  breach  is  well  assigned. 

Aldbbson,  B.  : 

I  am  entirely  of  the  same  opinion.  With  regard  to  the  first 
point,  I  think  that  the  contract  entered  into  between  the  parties 
was  an  independent  covenant  on  the  part  of  the  lessor  to  put  and 
keep  in  repair  all  the  ^farm-house  and  buildings,  with  the  exception  [  ^239  ] 
of  that  portion  expressly  excepted,  and  which  the  tenant  himself 
contracted  to  repair;  and  I  concur  in  the  observations  of  my 
brother  Parks  upon  the  other  point  in  the  case. 

Platt,  B.,  concurred. 

Rtde  discharged. 

COX   V.   The    MIDLAND    COUNTIES    RAILWAY  w*8. 

COMPANY  (1).  ^^.I'- 

(3  Ex.  268—278 ;  S.  C.  18  L.  J.  Ex.  65  ;  13  Jur.  65.)  Jan,  17. 

It  18  not  incident  to  the  employment  of  a  station-master,   or   other        r  268  1 
senrants  of  a  BaUway  Company,  that  they  should  bind  the  Company  by 
contracts  for  surgical  attendance  on  injured  passengers.    The  Company, 
therefore,  are  not  liable  for  such  attendance,  without  evidence  of  express 
authority  to  their  servant  to  employ  the  surgeon. 

Assumpsit  for  work  and  labour  as  a  surgeon.  Plea,  non  assumpsit^ 
apon  which  issue  was  joined. 

At  the  trial,  before  Maule,  J.,  at  the  Warwick  Spring  Assizes,  1848, 
it  appeared  that  the  action  was  brought  by  the  plaintiff,  a  surgeon, 
against  the  Midland  (bounties  Railway  Company,  incorporated  by 
Act  of  Parliament,  to  recover  compensation  for  a  surgical  operation 
performed  under  the  following  circumstances  :  At  the  Whittington 
station  of  the  Midland  Comities  Railway,  a  labourer  named  Higgins, 
who  had  taken  a  ticket  for  a  Parliamentary  train,  was  told  by  the 
guard  to  get  into  a  truck,  and  whilst  he  was  doing  so  the  signal 

(I)  Distinguished  and  criticized  in  (1867)  L.  H.  2  Ex.  228,  36  L.  J.  Ex. 
Woiker  v.  Urtat  Wutem  BaUway  Co.      123.^J.  G.  P. 
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Cox         was  given,  and   the   train   moved  on,  in   consequence  of  which 
Thb         Higgins  was  thrown  down,  and  the  wheels  went  ^over  his  leg.    He 
CoDNTiM     ^^^  picked  up  and  taken  to  a  neighbouring  public-house,  and  the 
Railway  Co.  railway  guard  told  a  labourer  to  fetch  Mr.  Davis,  who  was  the 
'  '^''^  ]      usual  surgeon  of  the  Company.     Mr.  Davis  came,  and,  seeing  the 
case  a  serious  one,  sent  his  son  to  acquaint  the  station-master,  at 
Birmingham,  that  he  wished  to  have  the  assistance  of  the  plaintiff, 
who  was  an  eminent  hospital  surgeon  at    Birmingham.      The 
station-master,  who  acted  as  chief  ofiBcer  there  of  the  passenger 
and  other  departments,  desired  that  every  attention  should  be  paid 
to  the  man  ;  and,  in  consequence,  the  plaintiff  was  despatched  by 
special  train  to  Whittington,  where  he  performed  successfully  the 
operation   in   question.      It  was    shown   that,   on    three    former 
occasions,  the  Company  had  paid  the  bills  of  other  surgeons  for 
attendance  on  persons  injured  on  the  line ;  but  it  did  not  appear 
by  what  servants  of  the  Company  the  orders  in  those  cases  had 
been  given.    One  of  these  instances  of  payment  occurred  when  the 
present  Company  existed  as  the  Derby  and  Birmingham  Bailway 
Company,  since  which  it  had  been  amalgamated  with  some  others 
into  its  present  form.     In  that  case  a  passenger  and  his  servant 
were  injured,  in  another  of  the  cases  a  railway  servant  was  injured, 
and  the  nature  of  the  third  did  not  clearly  appear.     It  was  contended 
by  the  counsel  for  the  defendants,  that  the  Company  were  not  liable 
in  this  action,  inasmuch  as  the  servants  of  the  Company  had  no 
authority   to   bind  them   by   contracts  of  this   description;   and 
secondly,  that  the  Company  could  not  enter  into  such  contracts, 
except  by  deed  under  their  common   seal.     The  learned  Judge 
directed  a  verdict  for  the  plaintiff,  reserving  leave  for  the  defendants 
to  move  to  enter  a  nonsuit. 

Humfrey,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly ; 
against  which 

Whitehurst  and  Hayes  showed  cause  (Dec.  8) : 

It  is  conceded  that,  in  general,  a  corporation  can  only  contract 

t  *270  ]       *by  deed  under  their  common  seal.    But  that  rule  is  subject  to 

exceptions,  some  of  which  have  been  recognised  from  the  earliest 

times.     Thus,  a  corporation  aggregate  may,  without  deed,  do  small 

acts,  as  retain  a  servant,  cook,  butler,  &c.,  or  authorise  another  to 

drive  cattle,  kindle  a  fire,  &c. :  Com.  Dig.  ''  Franchises  "  (E.  18), 

HotTi  V.  Ivy  (i).  Anonymous  (2).     Again,  they  may  act  withoat  seal 

(1)  1  Vent.  47.  (2)  1  Salk.  191. 


?0L.  Lxxvii.]  18:19.     EX.     8  EX.  270—271.  626 

in  matters  of  urgenc^s  as  to  appoint  a  bailiff  to  distrain  cattle         Cox 
dumage    feasant,   otherwise   the  cattle    might  escape:  Manby  v.         f^'^ 
Long  (1).     Or,  if  a  corporation  be  bound  to  repair  a  sea  wall,  and     Midland 
the  sea  suddenly  breaks  in,  so  that,  unless  the  wall  be  immediately  Hailway  Co. 
repaired,  the  whole  country  would  be  inundated,  and  the  corpora- 
tion compelled  to  make  compensation  for  the  damage,  their  bailiff 
living  on  the  spot  might,  without  command,  employ  workmen  to 
repair  the  wall. 

(Parks,   B.  :  Are  not  those  instances  confined  to  corporations 
with  a  head  ?) 

The  principle  of  the  exception  in  matters  of  urgency  would  apply 
equally  to  all  corporations.  Another  class  of  exceptions  is  that  of 
trading  corporations,  who  have  power  to  make  contracts  relating 
to  the  trade  they  carry  on,  without  affixing  the  common  seal: 
Yarhorough  v.  The  Bank  of  England  (2),  Hall  v.  The  Mayor  of 
Swamea  (3),  Beverley  v.  The  Lincoln  Gas  Light  Company  (4),  Church 
V.  The  Imperial  Gas  Light  Company  (5),  Gibson  v.  The  East  India 
Company  ifi).  In  considering  the  extent  to  which  these  exceptions 
should  be  carried,  regard  must  be  had  to  the  nature  of  the  corpora- 
tion, and  to  the  age  in  which  we  live.  The  employment  of  a 
Btation-master  is  similar  to  that  of  the  ordinary  servants  mentioned 
in  the  old  authorities,  and  he  would  have  the  same  power  to  bind 
the  corporation  *by  all  contracts  incident  to  his  employment.  Or,  [  •271  ] 
at  all  events,  the  case  falls  within  the  two  latter  exceptions,  and 
the  Company  might,  without  any  instrument  under  seal,  appoint 
the  various  servants  necessary  for  carrying  out  the  purposes  for 
which  the  Company  was  incorporated ;  and  those  servants  would 
have  an  implied  authority  to  act  in  all  cases  of  urgency,  or  in  any 
matter  likely  to  be  prejudicial  to  the  interests  of  the  Company. 
It  is  the  uniform  practice  of  Railway  Companies  to  contract  with- 
out deed  for  the  carriage  of  passengers  and  goods.  Should  an 
accident  occur  on  the  line  of  railway,  immediate  steps  must  be 
taken  to  remove  the  broken  carriages  and  repair  the  rails,  so  as  to 
enable  the  journey  to  be  continued ;  and  could  it  be  said  that,  in 
BQch  case,  the  servants  of  the  Company  would  have  no  authority 
to  employ  persons  for  that  purpose,   when,   by  possibility,    the 

(1)  3  Lev.  107.  (o)  45  R.  E.  638  (6  Ad.  &  El.  829). 

(2)  14  R.  R.  272  (16  East,  6).  (6)  50  U.  R.  688  (5  Bing.  N.  0. 

(3)  64  R.  R.  564  (5  Q.  B.  526).  270). 
A)  45  R.  R.  6J6  (6  Ad.  &  El.  829). 
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Cox         engine-driver,  stoker,  or  guards,   might   be  so  injured  as  to  l»e 

The         unable  to  render  assistance  ?    It  is  dififerent  from  an  accident  on 

CouNTiw     *^®  Queen's  highway,  because  the  public  are  trespassers  if  they  go 

Railway  CJo.  on  a  railway  without  leave,  so  that  the  servants  of  the  Company 

alone  can  act,  and  no  meeting  of  the  board  could  take  place,  except 

after  notice,  and  considerable  delay.    Or,  suppose  a  case  of  goods 

was  injured,  and  it  became  necessary  to  repair  it,  in  order  to 

prevent  the  goods  from  being  destroyed,  the  Company  could  not 

perform    their  contract  to  carry,   unless  there  was  an  implied 

authority  in  their  servants  to  employ  workmen  on  their  behalf.    In 

like  manner,  if  a  horse  had  injured  himself  by  kicking,  would  not 

the  servants  of  the  Company  have  authority  to  call  in  a  veterinary 

surgeon  ? 

(Parke,  B.  :  The  law  on  this  subject  was  fully  explained  by  this 
Court  in  the  case  of  The  Mayor  of  Ludlow  v.  CharUan  (i),  where  it 
is  said,  ''  that  it  is  a  great  mistake  to  speak  of  the  necessity  for  a 
r  *272  ]  seal  as  a  relic  of  barbarous  times."  Is  it  necessarily  incident  *to 
the  purposes  for  which  a  Railway  Company  is  incorporated,  that 
their  servants  should  have  power  to  bind  them  by  contracts  of 
this  kind?) 

The  principal  contract  is  to  carry,  and  it  must  be  implied  that  the 
servants  of  the  Company  may  do  all  acts  necessary  for  the  dae 
performance  of  that  contract. 

(Parks,  B.  :  In  a  case  like  this,  would  every  servant  of  the 
Company,  the  station  master,  guards,  &c.,  down  to  the  policeman, 
have  authority  to  give  the  order  ?  Or,  suppose  one  servant  sent 
for  one  surgeon,  and  another  for  another  surgeon  ?) 

The  head  agent  on  the  spot,  that  is,  the  station  master,  is  the 
person  to  act  on  any  emergency. 

(Parke,  B.  :  If  an  accident  happened  to  a  stage-coach,  by  which 
a  passenger's  leg  was  broken,  would  you  contend  that  the 
coachman  had  authority  to  bind  his  master  by  a  contract  with 
a  surgeon.) 

That  would  depend  on  circumstances.  If  a  lynch-pin  came  out  of 
a  wheel,  the  coachman  would  have  an  implied  authority  to  emplov 
a  smith  to  repair  it,  for  otherwise  the  journey  could  not  be  per- 
formed.    At  all  events,  if  it  is  not  incident  to  the  employment  of 

(I)  55  R.  B.  794  («  M.  &  W.  823). 
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these  servants  that  they  should  in  urgent  matters  bind  the  Company         Cox 
by  these  contracts,  there  is,  in  this  case,  sufficient  evidence  from         xhb 

the  conduct  of  the  directors,  on  the  three  previous  occasions,  that  Midland 

they  had  conferred  such  an  authority.  Railway  Co. 

Macaulay,  in  support  of  the  rule : 

There  has  been  no  contract  with  the  plaintiff  by  the  Company 
or  by  any  persons  having  authority  to  bind  them.  The  common 
law  power  to  do  small  acts  without  deed  is  limited  to  corporations 
&ng^6g&te  with  a  head.  Assuming  that  the  statute  enables  the 
Company  without  seal  to  do  certain  acts  necessary  for  carrying  on 
their  traffic,  and  even  to  appoint  some  servants,  it  is  not  incident 
to  such  employment  that  the  servants  should  have  authority  to 
bind  the  Company  by  contracts  like  the  present.  If  so,  it  would 
follow  that  every  servant,  who  by  his  negligence  or  misconduct 
had  ^caused  injury  to  an  individual,  would  have  an  implied  [  *273  ] 
authority  to  employ,  on  behalf  of  the  Company,  any  persons  he 
thought  fit  to  remedy  the  mischief.  It  might  with  equal  truth  be 
argued,  that  a  gentleman's  coachman  who  drove  against  a  carter 
and  injured  him,  might  on  the  spot  employ  a  medical  man,  and 
pledge  his  master's  credit  for  payment. 

(BoLFE,  B. :  Or  suppose  a  lamplighter  by  negligence  burnt  any 
person,  would  he  or  any  officer  of  the  Gas  Company  have  power  to 
bind  them  by  a  contract  for  the  cure  o(  the  injured  person  ?) 

The  fallacy  is  in  assuming  that  a  matter,   which  is  altogether 

collateral,  is  incidental  to  their  character  of  carriers,  because  it 

may  by  possibility  be  beneficial  to  them.     Suppose  a  passenger,  on 

his  way  to  America,  has  with  him  some  caskets  of  valuable  jewels 

which  are  damaged  by  an  accident  to  the  train,  would  the  station 

master  have  authority  to  send  to  London  for  a  person  to  reset  the 

jewels,  because  the  Company  might  be  liable  to  an  action  for  the 

damage  ?     (He  then  argued  that  there  was  no  evidence  that  the 

Company,  in  fact,  authorised  their  servants  or  the  station  master  to 

enter  into  the  contract.) 

Cur.  adv,  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pabkb,  B.  : 

This  case,  which  was  an  action  of  assumpsit  for  medical  attend- 
ance,  was   tried  before    my  brother  Maule,   at   the  last   Spring 

40-2 
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Cox         Assizes  for  Warwick.     The  learned  Judge  reserved  leave  to  move 
Xhe         to  enter  a  nonsuit.    A  rule  nisi  having  been  granted,  the  ease  was 
c  ^dnt'm     ^^^^^  argued  at  the  sittings  after  last  Term.     The  facts  appeared 
Railway  Co.  to  be  these.     One  Higgins,  a  labourer,  met  with  an  accident  from 
the  moving  of  a  truck  on  the  defendants*  railway.    The  railway 
guard  applied  to  a  Mr.  Davis,  a  surgeon  in  the  neighbourhood ;  he 
found  the  case  a  serious  one,  and  wished  to  have  the  assistance  of 
[  *^74  ]      the  plaintiff,  an  eminent  hospital  surgeon  at  Birmingham.    ^His 
son  informed  the  station  master  at  Birmingham,  (who  had,  accord- 
ing to  the  evidence,  acted  as  chief  officer  there  in  the  passenger  and 
indeed  in  every  department,)  who  desired  that    every   attention 
should  be  paid  to  the  man.     The  plaintiff  was  accordingly  requested 
by  Davis  to  perform  the  operation  of  amputation,  which  he  did 
successfully ;  and,  in  this  action,  sought  to  recover  compensation  for 
that  service  from  the  Company. 

If  the  station  master  was  authorised  to  ent^r  into  such  a  contract, 
there  is,  no  doubt,  evidence  to  go  to  the  jury  that  he  made  the 
contract  on  which  the  action  was  brought  The  principal  question 
is,  had  he  such  authority  ?  The  learned  counsel  for  the  defendants 
contended  that  they  were  not  liable,  because,  being  a  corporatiou, 
they  could  only  contract  under  their  common  seal.  To  which  it 
was  answered,  first,  that  a  corporation  aggregate  may  give  a 
personal  command  to  do  small  acts,  without  a  deed,  as  to  retain  a 
servant,  cook,  or  butler,  for  ordinary  service,  and  that  the  species 
of  employment  of  the  servant  who  gave  the  order  to  the  plaintiff, 
fell  under  that  description,  and  that  he  was  authorised,  from  the 
nature  of  that  employment,  to  bind  the  corporation  by  such  a  con- 
tract as  would  be  inferred  from  that  order ;  and  secondly,  that,  if 
the  corporation  could  not  bind  themselves  by  such  employmeut, 
and  the  contract  incident  to  it  at  common  law,  they  could,  by  virtue 
of  the  statute  constituting  them  a  corporation  for  the  purpoee  of 
constructing  and  maintaining  a  railway,  and,  if  they  thought 
proper,  of  carrying  on  upon  it  the  trade  of  carriers  of  passengers 
and  goods  for  hire ;  for  that  it  must  be  incident,  also^  to  such  a 
corporation,  to  appoint  servants  of  various  sorts;  (and,  on  reference 
to  the  Act  of  Parliament,  6  Will.  IV.  c.  Uxviii.  there  is  no  doubt 
they  had  this  power,  and  probably  without  an  instrument  of 
appointment  under  seal  ;)  and  that,  considering  the  nature  of  the 
railway  traffic,  each  of  these  servants  had,  as  incidental  to  his 
r  •275  ]  employment,  an  authority,  in  case  anything  occurred  *which  would 
be  prejudicial  to  the  interests  of  the  Company,  to  do  what  was 
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reasonably  fit  to  be  done,  under  the  circumstances,  to  remedy  or  Ck>x 
diminish  the  damage  done.  It  was  contended,  therefore,  that  if  thb 
one  of  these  servants  happened  to  be  near  at  the  time  of  the  slip  of  ^^j^^i^ 
an  embankment,  which,  for  the  purpose  of  securing  the  safe  and  Railway  Co. 
speedy  traffic  along  the  railroad,  ought  to  be  immediately  removed, 
he  would  have  an  implied  authority,  when  fresh  labourers  were 
required,  to  bind  the  Company  by  a  contract  to  pay  them ;  and 
that,  in  like  manner,  any  servant  who  was  near,  or  at  all  events  the 
head  servant  of  the  nearest  station,  would  be  authorised,  if  a 
passenger  received  personal  damage,  requiring  immediate  surgical 
attendance,  to  contract  with  a  surgeon,  and  to  bind  the  Company 
by  that  contract  to  pay  what  was  reasonably  due  to  him,  such 
authority  being  an  incident  to  his  employment,  considering  its 
peculiar  nature,  and  it  being  for  the  benefit  of  the  Company  that 
the  damage  and  consequent  loss  to  them,  from  any  occurrence  for 
which  they  were  responsible,  should  be  as  much  mitigated  as 
possible.  Further,  it  was  contended  for  the  plaintiff,  that  if  such 
an  authority  was  not  incidental  to  the  employment  of  a  railroad 
servant,  there  was  evidence  in  this  case  of  its  having  been  given  by 
the  directors  on  whom  the  management  of  the  business  of  the 
Company  was,  by  the  Act  of  Parliament  establishing  it,  conferred. 
That  evidence  consisted  in  payments  by  the  Company,  on  three 
other  occasions,  of  the  bills  of  surgeons,  not  of  the  plaintiff,  for 
attending  persons  who  had  been  hurt  on  the  railroad.  We  inti- 
mated our  opinion  in  the  course  of  the  argument,  that  these 
instances  of  payments  did  not  afford  sufficient  evidence  to  go  to  the 
jnry  of  a  special  authority  to  make  the  contracts  in  question.  One 
of  the  instances  of  payment  was  the  case  of  an  injury  to  a  servant 
and  a  passenger  before  the  railroad  belonged  to  the  defendants  ;  the 
second  waB  an  injury  to  a  railway  servant ;  the  third  was  uncertain  ; 
*but  what  particular  servants  gave  the  order  in  each  case  did  not  f  *^^*'  J 
appear.  These  payments  were  evidence  of  an  authority  given  to 
the  servants  who  gave  the  orders,  to  make  those  particular  con- 
tracts. If  they  were  evidence  of  a  general  authority  to  those 
particular  servants  to  make  contracts,  they  were  certainly  not 
evidence  of  a  similar  general  authority  to  all  tlieir  servants.  It  is 
obvious  that  the  Company  might  choose  to  intrust  one  servant 
with  such  power,  and  not  another. 

The  question,  therefore,  does  not  turn  upon  these  special 
circumstances,  but  depends  upon  the  authority  of  the  servant  who 
gave  the  order. 
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Ck>z  On  the  part  of  the  defendants  it  was  insisted,  that  neither  at 

Xhe  common  law,  nor  under  the  statute,  was  such  a  power  given  to  the 
CoTOTiw  corporation  as  to  bind  themselves  by  this  contract ;  that  the  common 
Railway  Co.  law  power  was  limited  to  a  corporation  with  a  head  to  do  small 
acts ;  that  though  the  statute  might  give  this  corporation  the  power 
to  enter  into  some  contracts,  and  the  power  even  to  appoint  some 
servants,  without  deed,  in  the  management  of  its  concerns,  yet  the 
authority  to  enter  into  such  contracts  as  this  with  a  surgeon,  was 
not  incident  to  the  employment  of  the  servant  who  made  it ;  and 
this  is,  in  truth,  the  only  point  in  the  case.  And  we  are  all  of 
opinion,  that  the  power  to  enter  into  this  contract  was  not  incident 
either  to  the  employment  of  the  guard  or  the  superintendent.  The 
simple  employment  of  servants  by  a  corporation  carrying  on  a 
business  cannot  give  them,  as  incident  to  that  employment,  a  larger 
authority  than  if  the  same  appointment  were  made  by  a  partnership 
of  as  many  individuals  as  the  shareholders  of  the  Company,  nor 
does  it  appear  to  us  to  make  any  difference  that  it  is  carried  on  by 
fewer  members,  or  even  by  a  single  individual.  A  partnership  of 
many,  who  do  not  mean  to  act  personally  in  the  management  of 
their  own  affairs,  as  an  individual  of  a  partnership  of  a  limited 
number  of  acting  partners  does,  may  think  it  right  to  invest  some  of 
[  *277  ]  *their  servants  with  all  or  part  of  the  power  and  authority  of 
partners ;  but  supposing  they  do  not,  (and  there  was  no  evidence 
of  such  an  authority  in  the  present  case  to  any  but  the  directors, 
who  possessed,  by  statute,  the  management  of  the  affairs  of  the 
Company,)  the  functions  and  authorities  of  servants  in  different 
capacities  must  be  the  same  in  both  cases.  The  power  and  duty 
of  an  engine  driver  must  be  the  same,  simply  as  such,  whether  he 
be  employed  by  a  corporation  or  a  joint-stock  Company,  or  an 
ordinary  partnership,  or  an  individual,  all  of  whom  may  carry  by 
the  railroad.  The  driver  appointed  by  a  corporation,  or  Company, 
or  partnership  carrying  on  business  of  carriers  of  passengers  or 
goods,  must,  as  such,  have  the  same  duties  and  powers.  It  is  not 
easy  to  decide  whether  unforeseen  accidents  would  occur  more 
frequently  in  the  carriage  of  passengers  by  locomotive  power  on 
railroads,  or  in  carrying  the  like  number  by  coach  on  ordinary  roads. 
Certainly,  there  is  no  such  difference  as  to  make  the  duties  of  an 
engine  driver  and  a  coachman  different,  as  to  the  power  of  making 
such  contracts  as  that  in  question ;  nor  the  duties  of  porters,  clerks, 
or  other  servants  connected  with  the  conveying  department.  Could 
it  be  maintained  that  a  coachman  from  whose  carriage  a  {passenger 
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had  fallen  and  broken  his  arm,  or  by  which  another  person  had         cox 

been  rim  over,  or  a  horsekeeper  who  happened  to  be  near,  or  the        the 

bookkeeper,  could  bind  his  master  by  a  contract  with  a  surgeon  to     MidI'And 

cure  the  injured  person,  and  oblige  his  master  to  pay  the  bill  ?    We  Railway  Co. 

are  of  opinion  that  he  could  not.     Though  it  might  be  a  benefit  to 

the  master  to  have  the  damage  diminished  by  a  speedy  cure,  if  he 

was  really  liable  for  that  damage,  it  would  be  a  prejudice  to  him  to 

be  bound  to  pay  if  he  was  not ;  and  is  the  servant  to  decide  whether 

his  master  is  liable  or  not — a  man  whom  he  has  not  appointed  with 

any  view  to  the  exercise  of   such  a  discretion?    We  think  the 

servant  has  clearly  no  such  power.     The  employer  of  an  agent  for 

a  particular  *purpo8e  gives  only  the  authority  necessary  for  that       [  •sts  ] 

agency  under  ordinary  circumstances,  as  this  Court  held  in  a  case 

of  an  agent  to  a  mine,  where  the  question  was  as  to  his  power  to 

bind  his  principals  by  borrowing  money  when  an  emergency  arose, 

in  which  it  was  highly  expedient  to  do  so  ;  and  it  was  held  that  he 

bad  no  such  power:  Hawtayne  v.  Bourne  (i).     The  employment  of 

an  agent  gives  also  the  powers  usually  exercised  by  similar  agents ; 

but  there  was  no  evidence  of  any  usage  in  this  case.    We,  therefore, 

think  the  Company  are  not  liable,  whether  we  suppose  the  railway 

guard  or  the  superintendent  at  the  station  to  be  the  person  making 

the  contract. 

It  is  not  to  be  supposed  that  the  result  of  our  decision  will  be 
prejudicial  to  railway  travellers  who  may  happen  to  be  injured. 
It  will  rarely  occur  that  the  surgeon  will  not  have  a  remedy  against 
his  patient,  who,  if  he  be  rich,  must  at  all  events  pay ;  and  if  poor, 
the  sufferer  will  be  entitled  to  a  compensation  from  the  Company, 
if  they,  by  their  servants,  have  been  guilty  of  a  breach  of  duty,  out 
of  which  he  will  be  able  to  pay,  for  the  surgeon's  bill  is  always 
allowed  for  in  damages.  There  will,  therefore,  be  little  mischief  to 
the  interests  of  the  passengers,  little  to  the  benevolent  surgeons 
who  gave  their  services ;  but  it  would  be  a  serious  inconvenience  to 
the  public  if  the  rule  of  law,  as  applicable,  not  merely  to  Railway 
Companies,  but  to  all  partnerships  and  individuals,  as  to  the  extent 
of  authority  given  to  an  agent,  were  relaxed  out  of  a  compassionate 
feeling,  which  it  is  difficult  not  to  entertain  towards  the  suffering 
party,  the  present  plaintiff.  The  rule  will,  therefore,  be  absolute 
to  enter  a  nonsuit. 

Rule  absolute. 
(I)  56  R,  R.  806  (7  M.  &  W.  695). 
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i8«.  WILLIAMS  r.  GRIFFITH. 

Jan,  19. 
(3  Ex.  335—344 ;  S.  C.  18  L.  J.  Ex.  210.) 

-   ^  J  To  an  action  by  the  executor  of  an  attorney,  for  his  bill   of  costs,  the 

defendant  pleaded  the  Statute  of  Limitations  and  a  set-off ;  to  which  latter 
plea  the  plaintiff  replied  the  Statute  of  Limitations.     The  testator  had 
transacted  the  law  business  of  the  defendant,  and  receiTed  his  tithes  and 
rents.    A  letter  written  to  the  testator  by  the  steward  of  the  defendant,  by 
his  desiie,  stated  that  the  defendant  wished  to  have  the  testator's  accounL 
for  the  purpose  of  settling  it.     Another  letter,  written  in  Welsh,  stated 
that  the  defendant  intended  to  borrow  money  on  his  estates,  and  that  the 
writer  would  come  to  the  testator's  house  for  the  deeds,  and  if  any  accoant 
required  looking  oyer,  the  writer  and  testator  might  do  that  at  the  same 
time.   With  reference  to  the  last-mentioned  letter,  the  testator  wrote  to  the 
defendant  as  follows :  "  I  have  received  a  (Welsh)  letter  from  your  agent 
and,  as  far  as  I  am  able  to  understand  it,  he  requests  to  have  the  abstract 
of  title,  and  my  bill  against  you  and  account,  as  you  are  about  to  receive  a 
sum  of  money  to  pay  off  the  mortgages  on  your  estates.      I  should  be  glad 
to  hear  fi*om  you,  as  I  am  no  Welsh  scholar  myself,  precisely  what  is 
wanted."    In  answer,  the  defendant  wrote — "Being  one  of  those  people 
who  think  short  accoimts  make  long  friends,  I  directed  my  agent  last  year 
to  apply  to  you  for  your  bill,  in  order  that  we  might  settle  the  tithe 
accoimts.     What  he  applied  to  you,  in  Welsh,  the  other  day,  was  for  my 
title  deeds. ^'     The  defendant,  for  the  purpose  of  taking  his  set-off  out  of  the 
statute,  put  in  evidence  an  account  furnished  by  the  testator  to  the  defen- 
dant, in  obedience  to  a  rule  of  Court;  and  he  also  put  in  evidence  an 
affidavit,  made  and  signed  by  the  testator,  on  the  occasion  of  his  furnishing 
the  account    The  account  contained  items  to  the  credit  of  the  defendant, 
for  tithes  and  rents  received  by  the  testator  for  the  defendant ;  and  it  also 
contained  items  to  the  credit  of  the  testator,  for  cash  paid  to  the  defendant 
and  for  work  done ;    and  the  account  claimed  a  balance  as  due  to  the 
testator.     The  affidavit,  in  like  manner,  claimed  a  balance  as  due  to  the 
testator  on  the  same  account :  Held,  that  the  letters  were  not  sufficient  to 
take  the  plaintiff's  claim,  nor  the  account  and  affidavit  sufficient  to  take  the 
defendant's  set-off,  out  of  the  Statute  of  Limitations. 

At  the  Chester  Summer  Assizes  in  1844,  it  was  ordered,  by 
consent,  that  a  verdict  should  be  entered  for  the  plaintiff  in  this 
action,  subject  to  an  award,  and  that  the  arbitrator  should  state  a 
case  for  the  opinion  of  this  Court,  with  reference  to  the  Statute  of 
Limitations.  The  following  case  was  stated  in  pursuance  of  this 
order : 

This  was  an  action  on  promises  by  the  plaintiff,  as  executor  of 
Mr.  Williams,  an  attorney,  to  recover  the  amount  of  a  bill  of  costs 
for  work  done  by  the  testator.  The  declaration  contained  counts 
alleging  promises  to  the  testator,  and  to  the  plaintiff.  The  defendant 
pleaded  the  Statute  of  Limitations,  and  a  set-off  for  money  lent, 
money  paid,  &c. ;  and  the  plaintiff  replied  to  the  latter  plea,  the 
Statute  of  Limitations.  The  question  is,  whether  the  plaintiff's 
demand  and  the  defendant's  set-off  were  either  or  both  of  them 
barred  by  the  said  statute.     Both  the  plaintiff's  demand  (except  a 
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small  portion  thereof)  and  the  defendant's  set-off  were  so  barred,     Williams 
unless  the  evidence  adduced  by  the  parties  respectively,  hereinafter    qbtffith. 
set  out,  constituted  such  an  acknowledgment  or  promise  within  the 
meaning  of  the  stat.  9  Geo.  lY.  c.  14,  as  to  take  such  demand  and 
set-off,  or  either  of  them,  out  of  the  operation  of  the  Statute  of 
Limitations. 

On  the  18th  of  July,  1889,  the  testator  commenced  an  action  [  h36  j 
against  the  defendant  in  respect  of  the  same  demand  which  is  the 
subject  of  the  present  action.  That  action  abated  by  the  death  of 
the  t^tator  on  the  24th  of  July,  1841.  The  present  action  was 
commenced  on  the  26th  of  August,  1841.  The  case  is  submitted  to 
the  Court,  to  be  dealt  with  as  if  the  present  action  had  been  com- 
menced on  the  18th  of  July,  1889.  At  that  time,  the  plaintiff's 
demand,  except  a  small  portion  thereof,  and  the  whole  of  the 
defendant's  set-off,  were  barred  by  the  Statute  of  Limitations, 
subject  to  the  opinion  of  the  Court  on  the  question  whether  there 
has  been  any  such  acknowledgment  or  promise  within  the  statute 
of  the  9  Geo.  IV.  c.  14,  as  to  take  such  demand  or  set-off,  or  either 
of  them,  out  of  such  Statute  of  Limitations. 

The  testator  transacted  the  law  business  of  the  defendant  from 
1824  down  to  nearly  the  end  of  1884.  The  testator  also,  throughout 
nearly  the  same  period,  received  for  the  defendant  tithes  of  which 
he  was  the  lay  impropriator,  and  also  received  his  rents  down  to  the 
year  1828.  The  plaintiff,  for  the  purpose  of  taking  his  demand  out 
of  the  Statute  of  Limitations,  put  in  evidence  the  several  letters 
herein  referred  to.  The  first  letter  was  dated  the  7th  of  April,  1882. 
It  was  written  and  signed,  and  addressed  and  sent  to  the  testator, 
by  Samuel  Evans,  the  steward  of  the  defendant,  and  by  desire  of 
the  defendant.  The  letter  stated  that  the  defendant  wished  to  have 
the  testator's  account,  for  the  purpose  of  settling  it.  The  second 
letter  was  dated  the  2nd  of  May,  1884,  and  was  written,  signed,  and 
addressed,  and  sent  to  the  testator  by  the  same  Samuel  Evans,  by 
the  defendant's  desire.  This  letter  stated  that  the  defendant 
intended  to  borrow  money  on  the  security  of  one  of  his  estates 
called  the  Downing  Estate,  the  title  deeds  of  which  had  been  left 
with  the  testator  on  a  former  occasion  when  the  estate  was  offered 
^or  sale ;  that  the  writer  would  come  to  the  testator's  house  for  the 
deeds ;  and  added,  that  if  any  accounts  required  looking  over,  the 
^writer  and  the  testator  might  do  that  at  the  same  time.  This  [  *^^7  ] 
letter  was  in  the  Welsh  language. 

The  third  letter  was  dated  the  5th  of  May,  1884,  and  was  written. 


684  1849.    EX.     8  EX.  887—388.  [b.r. 

WiLLiAMB  addressed,  and  sent  by  the  testator  to  the  defendant,  with  refexeoee 
obiffith.  to  the  last-mentioned  letter,  and  contained  the  following  jyassage: 
"  I  have  received  a  (Welsh)  letter  from  your  agent  Samael  Evans, 
and,  as  far  as  I  am  able  to  understand  it,  he  requests  to  have  the 
abstracts  of  title  to  Downing,  and  my  bill  against  you,  and  account ; 
as  you  are  about  to  receive  a  sum  of  money  to  pay  off  the  mort- 
gages on  your  estates,  being  able  to  get  money  at  a  lower  rate 
of  interest.  I  should  be  glad  to  hear  from  you,  as  I  am  no 
Welsh  scholar  myself,  precisely  what  is  wanted,  that  it  may  be 
attended  to." 

The  fourth  letter  was  dated  the  8rd  of  June,  1834,  and  was 
written,  signed,  and  addressed,  and  sent  by  the  defendant  to  the 
testator,  in  answer  to  the  last-mentioned  letter,  and  contained  the 
following  passage:  **  On  my  return  home  I  found  your  letter,  dated 
the  5th,  here.  Being  one  of  those  people  who  think  short  accounts 
make  long  friends,  I  directed  Mr.  Samuel  Evans  last  year  to  apply 
to  you  for  your  bill,  in  order  that  we  might  settle  the  tithe 
account,  &c.  What  he  applied  to  you,  in  Welsh,  the  other  day, 
was  for  my  title  deeds  of  Downing,  as  I  expect  I  can  borrow  the 
money  I  want  on  my  bond,  with  depositing  the  deed  in  question  as 
security.'* 

The  fifth  letter  was  dated  the  1st  of  September,  1834,  and  was 
written,  signed,  and  addressed,  and  sent  to  the  testator  by  the  said 
Samuel  Evans,  at  the  request  of  the  defendant.  The  letter  con- 
tained the  following  passage :  ''I  am  requested  by  Mr.  Da  vies 
Griffiths  to  inform  you  he  is  very  anxious  to  have  your  bill  against 
him  ;  and  as  I  must  be  at  Carnarvon  on  the  8th  of  this  month,  on 
account  of  that  William  Jones's  suit,  he,  (Mr.  G.)i  will  feel  greatly 
obliged  to  you  if  that  bill  and  the  tithe  accounts  shall  be  ready  by 
that  day,  that  I  may  take  them  to  him." 
[  H88  ]  Tiie  defendant,  for  the  purpose  of  taking  his  set-off  out  of  the 

Statute  of  Limitations,  put  in  evidence  an  account  furnished  by  the 
testator  to  the  defendant  in  November,  1889,  in  obedience  to  a  rule 
of  Court,  and  he  also  put  in  evidence  an  affidavit  made  and  signed 
by  the  testator  on  the  occasion  of  his  furnishing  such  account,  and 
with  reference  thereto.  The  said  account  contained  items  to  the 
credit  of  the  defendant,  for  tithes  and  rents  received  by  the  testator 
for  the  defendant ;  and  it  also  contained  items  to  the  credit  of  the 
testator  for  cash  paid  to  the  defendant  and  for  work  done  for  the 
defendant ;  and  the  said  account  claimed  a  large  balance  as  due 
from    the   defendant   to  the    testator;    and    the   affidavit   in   like 
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manner  claimed  a  large  balance  as  due  to  the  testator  on  the  same     Williams 
account.  Griffith. 

The  questions  for  the  opinion  of  the  Court  are :  First,  whether 
the  letters  above  mentioned  contained  a  sufficient  promise  or 
acknowledgment  within  the  stat.  9  Geo.  lY.  c.  14,  to  take  the 
plaintiff's  demand  (except  the  portion  thereof  before  referred  to) 
out  of  the  Statute  of  Limitations ;  secondly,  whether  the  account 
80  furnished  by  the  testator  as  aforesaid,  and  the  affidavit  made  by 
him,  were  a  sufficient  promise  or  acknowledgment  to  take  the 
defendant's  set-off  out  of  the  statute. 

Welsby,  for  the  plaintiff : 

First,  the  letters  of  the  defendant  and  his  agent  contain  a 
sufficient  promise  or  acknowledgment  to  take  the  case  out  of  the 
Statute  of  Limitations.  It  is  not  necessary  that  the  promise  or 
acknowledgment  should  state  the  amount  claimed  to  be  due: 
Lechmere  v.  Fletcher  (i)  ;  but  it  must,  no  doubt,  be  unconditional, 
and  the  document,  taken  altogether,  must  be  of  such  a  nature  that 
a  promise  to  pay  on  request  can  be  inferred.  It  is  conceded  that 
the  letter  of  the  2nd  of  May,  1834,  is  insufficient;  the  question, 
therefore,  depends  upon  the  letters  of  *the  7th  April,  1882,  and  [  •»39  ] 
3rd  June,  1884.  If  the  latter  had  stopped  with  the  words  "I 
directed  Mr.  Samuel  Evans  last  year  to  apply  to  you  for  your  bill," 
that  would  have  been  an  admission  of  the  existence  of  a  claim. 

(Pabkb,  B.  :  If  the  language  had  been  "Xastyear  I  applied  to 
you  for  your  bill,"  that  might  possibly  be  considered  as  an  acknow- 
ledgment of  a  bill,  the  just  amount  of  which  the  defendant  ought 
to  pay.  But  tliis  letter  does  not  contain  any  present  promise  to 
pay,  but  only  says,  that  on  a  former  occasion  the  defendant  directed 
a  certain  person  to  apply  for  a  bill.) 

Inasmuch  as  the  defendant  does  not  disavow  the  bill,  his  letter  is 
an  acknowledgment  of  the  then  existence  of  that  debt  for  the  bill 
of  which  he  formerly  directed  Evans  to  apply. 

(Aldbrson,  B.  :  Suppose  the  defendant  had  written,  **  You  had  a 
bill  against  me  seven  years  ago :  I  have  had  a  claim  against  you 
for  more  than  seven  years ;  send  my  bill,  and  I  will  see  how  much 
I  owe  you  on  account.") 

(1)  38  R.  R.  688  (I  Or.  &  M.  62S). 
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Williams     This  case  is  dififerent ;  for  the  defendant  does  not  say  in  terms  ibai 
Griffith,     anything   is  due   to   him   on   the  tithe  account.      In    Gardner  v- 
APMahon  (i),  the  promise  was  as  much  conditional  upon  the  fukae 
ascertaining  the  amount  due,  as  in  the  present  case  ;  bat  when  the 
condition  is  fulfilled,   the  promise   becomes  absolute :    T'€Uinfr  v. 
Smart  (2).     In  Dodson  v.  Mctckey  (3)  the  defendant  wrote,  "Toor 
account  is  quite  correct,  and  0 !  that  I  were  now  going  to  inclose 
the  amount ; "  and  that  was  held  an  unconditional  acknowledgment 
of  the  debt.     In  Dabhs  v.  Humphries  (4)  there  appeared  an  absolute 
negation  of  any  present  intention  to  pay,  the   words  used  beiag 
"  I  beg  to  say,  I  cannot  comply  with  your  request.     The  best  way 
for  you  would  be  to  send  me  the  bill  you  hold,  and  draw  another 
for  the  balance  of  your  money,  80Z.   9«.   6d. ;  "    bat    that  was, 
[  •S40  J       *nevertheless,  held  sufficient  to  take  the  case  out  of  the  statate. 

(Aldbrson,  B.  :  This  subject  was  considered  in  the  case  of 
Cheslyn  v.  DaJby  (5).  Suppose  a  person  were  to  write,  "  Send  me 
your  bill,  in  order  that  I  may  set  it  off,  and  see  how  much  is  doe 
from  you  to  me,"  would  that  be  within  the  statute  ?) 

Perhaps  not;  but  upon  a  fair  construction  of  these  letters  they 
amount,  not  to  a  mere  request  to  have  the  bill  in  order  that  the 
defendant  may  ascertain  what  is  due  upon  a  set-off,  but  to  an 
admission  that  there  is  some  balance  due. 

Secondly,  the  account  furnished  by  the  plaintiff's  testator,  and 
his  affidavit,  do  not  constitute  a  sufficient  promise  or  acknowledg- 
ment to  take  the  defendant's  set-off  out  of  the  same  statute.     The 
issue  raised  is,  whether  the  subject-matter  of  the  set-off  was,  at  the 
time  of  the  commencement  of  the  suit,  barred  by  the  statute.    Now, 
the  action  was  commenced  on  the  18th  of   July,  1889,  but  the 
testator's  account  was  not  furnished  until  November,  1889.     An 
acknowledgment  of  a  debt  prevents  the  operation  of  the  statute, 
because  it  amounts  to  a  new  promise ;  and  therefore  it  is  ineffectual 
if  made  after  action  brought :  Bateman  y.  Pinder  (6).      Besides, 
there  is  no  distinct  admission  by  the  testator  that  a  smaller  sum  is 
due  to  the  defendant,  and  the  testator's  account  either  amounts  to 
no  promise  whatever,  or  only  to   a  conditional  promise  to  allow 
the  smaller  debt  to  be  set  off,  when  he  is  paid  the  larger.     *    ♦    ♦ 

(1)  61  R.  R.  3U  (3  Q.  B.  561).        (4)  10  Bing.  446  f  4  M.  &S.  285. 

(2)  30  B.  R.  461  (6  B.  &  C.  603).       (5)  4  Y.  &  C.  238.  See  47  fi.  B. 

(3)  47  R.  R.  572,  n.  (8  Ad.  &  El.   398. 

226,  n.).  (6)  61  R,  R.  319  (3  a  B.  574). 
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Toicnsend  for  the  defendant :  Williams 


V, 


The  plaintiff's  claim  is  barred  by  the  statute,  but  the  defendant's  Gbifpith. 
is  not.  Waller  v.  Lacy{i)  is  an  authority  in  point.  First,  there  is  f  ^^^ 
no  letter  signed  by  the  party  chargeable  containing  an  unqualified 
acknowledgment  of  the  then  existence  of  a  debt  due  to  the  testator. 
Hart  V.  Prendergast  (2)  is  also  in  favour  of  the  defendant.  (He  was 
then  stopped  by  the  Court  as  to  this  point.)  Secondly,  the  plain- 
tiff's affidavit  and  the  account  furnished  by  him  are  an  acknow- 
ledgment of  the  items  of  set-off,  from  which  the  law  will  imply  a 
promise  to  pay  on  request.  Waller  v.  lAicy{i)  shows  that  the 
plaintiff  has  no  right  to  appropriate  money  received  for  the 
defendant  in  satisfaction  of  demands  which  are  barred  by  the 
statute.  The  Court  there  considered  that,  as  there  was  a  distinct 
acknowledgment  of  a  debt  due  to  the  defendant,  it  was  immaterial 
that  the  plaintiff  claimed  a  larger  amount. 

(Aldbrson,  B.  :  How  can  a  claim  of  a  debt  be  considered  as  an 
acknowledgment  of  a  debt  by  the  party  chargeable  ?  If  one  person 
owes  another  502.,  and  the  latter  owes  the  former  1002.,  and  he 
claims  the  balance,  50{.,  how  can.  he  be  said  to  make  himself 
chargeable  with  a  debt  ?) 

It  is  the  same  as  if  he  had  written  ''  I  have  received  SOL  on  your 
account,  and  I  have  paid  1002.  for  you."  A  statement  of  a  mutual 
account  will  take  a  case  out  of  the  Statute  of  Limitations :  Ashby  v. 
James  (a). 

(Aldbrson,  B.  :  Waller  v.  Lacy  was  rightly  decided.  There  the 
plaintiff  in  effect  said,  ''Here  is  my  bill:  tax  it;  I  admit  that 
Against  it  you  have  a  set-off  for  the  172.  damages  recovered,  and  the 
amount  of  the  tavern  bill."  That  was  an  acknowledgment  of  a 
Bet-off,  subject  to  the  condition  of  the  amount  being  ascertained: 
when  that  condition  *was  performed,  the  acknowledgment  became  [  *842  ] 
absolute.) 

So  here,  the  testator's  affidavit  and  account  amount  to  an  admission 
^at  be  has  received  money  for  the  defendant. 

Pollock,  C.  B.  : 

The  Statute  of  Limitations  must  prevail  on  both  sides.  The 
plaintiff  claims  to  take  the  case  out  of  the  statute  by  the  letter  of 

(1)  56  B.  B.  291  (1  Man.  &  O.  54  ;  (2)  69  R.  B.  806  (14  M.  &  W.  741). 

1  Sx)tt,  N.  B.  186).  (3)  63  R.  U.  676  (11  M.  &  W.  542). 
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WiLLiAMB  the  8rd  of  June,  1884.  But  that  letter  does  nothing  more  than 
Qbiffith.  correct  a  mistake  which  the  defendant  says  the  testator  made  in 
supposing  that  a  letter  which  he  received,  in  Welsh,  applied  both 
to  the  title  deeds,  and  to  the  demand  in  the  bill.  The  defendant  in 
effect  says:  ''That  letter  applied  only  to  the  title  deeds;  and 
because  now  I  have  the  means  of  obtaining  some  money,  I  wish 
the  matter  to  go  on,  but  I  did  not  then  desire  my  agent  to  write 
about  the  bill,  though  it  is  true  last  year  I  did  so."  That  does  not 
adopt  or  reiterate  the  statement  in  the  testator's  letter,  that  his 
bill  and  account  were  applied  for  by  the  defendant's  agent.  With 
regard  to  the  account  and  affidavit,  there  is  nothing  in  them  to 
take  the  defendant's  claim  out  of  the  statute. 

Pares,  B.  : 

I  am  of  the  same  opinion.  The  first  question  is,  whether  the 
letter  of  the  8rd  of  June,  1884,  which  is  the  only  document  in 
evidence  signed  by  the  defendant,  and  consequently  the  only  one 
in  respect  of  which  the  question  can  be  entertained,  takes  the  case 
out  of  the  Statute  of  Limitations.  I  think  it  does  not.  By  Lord 
Tenterden's  Act,  9  Geo.  IV.  c.  14,  no  acknowledgment  or  promise 
is  sufficient  for  that  purpose,  unless  made  or  contained  in  some 
writing  signed  by  the  party  chargeable.  There  must  be  either  an 
express  promise,  or  an  acknowledgment  of  a  debt  due,  from  which 
the  law  would  imply  a  promise.  The  older  cases  were  contradictory 
as  to  the  latter  point,  though  ultimately  correct  before  Lord  Ten- 
terden's  Act  passed ;  but  it  is  now  settled,  that  every  acknowledg- 
[  *343  ]  ment  must  be  of  such  *a  nature  that  a  promise  may  be  inferred 
from  it.  Since  Lord  Tenterden's  Act  it  has  been  fully  settled  by 
a  series  of  cases,  Leclnnere  v.  Fletcher  {\),  Bird  v.  Oamnwtt{i), 
Waller  v.  Lacy  (3),  (iardner  v.  M^Mahou{4,)y  that  it  is  not  necessary 
that  the  precise  amount  should  be  stated  in  the  acknowledgment 
Applying  that  rule  to  the  present  case,  it  appears  to  me  that  the 
letter  of  the  3rd  of  June  is  not  sufficient  to  take  the  plaintiff's 
claim  out  of  the  statute.  If  the  letter  bad  been  couched  in  different 
terms,  for  instance,  "  I  desire  you  to  send  my  bill,  in  order  that  I 
may  settle  the  account  between  us,"  a  promise  might  have  been 
implied  that  one  debt  should  be  set-off  against  the  other,  and  1 
should  have  been  disposed  to  say  that  the  meaning  of  the  sentence 
was :  ''  Send  my  bill  in  order  that  I  may  settle  the  account  which 

(1)  38  R.  B.  688  (1  Or.  &  M.  623).      (3)  56  R  B.  291  (1  Man,  &  O.  54). 

(2)  43  R.  li.  839  (3  Bing.  N.  C.  883).    (4)  61  R.  R.  314  (3  a  B.  561). 
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I  have  against  you,  and  which  you  have  against  me.*'  But  that  is  Williams 
not  the  case  here.  This  letter  contains  no  present  application  qbiffith. 
for  the  bill,  or  implied  promise  to  pay  it,  but  has  reference  to  a 
by-gone  transaction,  and  is  merely  written  to  correct  a  mistake 
made  by  the  testator  as  to  the  meaning  of  a  letter  sent  on  a  former 
occasion  by  the  defendant's  agent.  There  is  nothing  in  the  letter 
from  which  there  can  be  collected  any  promise  to  pay  the  bill  as 
from  that  time ;  therefore,  the  case  is  not  taken  out  of  the  statute. 
With  respect  to  the  set-off,  we  cannot  imply,  from  the  account 
furnished  by  the  testator  and  his  affidavit,  any  promise  to  pay 
the  defendant's  claim.  I  concur  in  the  observations  of  my  brother 
Aldebson  as  to  Waller  v.  Lacy;  and,  taking  the  account  and 
affidavit  together,  it  is  clear  that  the  testator  did  not  intend  to 
make  any  promise  to  pay  the  defendant,  but  quite  the  contrary. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  With  respect  *to  the  last  point,  the  [  ^344  ] 
utmost  extent  to  which  Waller  v.  Lacy  can  be  carried  is  this,  that 
where  an  acknowledgment  is  contained  in  a  counter  claim,  when  it 
is  shown  by  evidence  that  the  counter  claim  is  unfounded,  then  the 
acknowledgment  may  become  perfect  as  to  the  amount  admitted. 
That,  however,  is  not  the  case  here. 

Platt,  B.  : 
I  am  of  the  same  opinion  on  both  points. 

Judgment  accordingly. 


PUEVIS  AND  Others  v.  TRAILL,  Esq.  (1).  im, 

(3  Ex.  344—350 ;  S.  C.  18  L.  J.  M.  C.  67.)  JanA^, 

A  society,  instituted  for  purposes  of  science,  literature,  or  tlie  fine  arts,  is         [  '^^^  ] 
not  exempt  from  rates  by  the  Scientific  Societies  Act,  1843,  unless  their 
premises  are  occupied  solely  for  those  purposes ;  therefore,  where  such  a 
society  let  their  premises  for  other  purposes,  they  were  held  liable  to  be 
rated,  although  the  funds  were  applied  to  the  objects  of  the  institution. 

Trespass  for  breaking  and  entering  certain  premises  of  the 
plaintifiis,  in  the  parish  of  Greenwich  in  the  county  of  Kent,  and 
carrying  away  certain  cushions,  &c.,  of  the  plaintiffs'. 

Plea,  the  general  issue  ''  by  statute." 

(1)  Cited  with  approval  by  Lord  of  Inland  Revenue  v,  Ftirrest  (\%90)t  15 
Halsburv,  Ij.  C,    in   Commmionert      App.  Cas.  334,  60  L.  J.  Q.  B.  281 
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Purvis  The  parties  agreed  to  etate  the  following  special  case  for  the 

Tra*i*ll.       opinion  of  this  Court : 

The  plaintiffs  were  and  are  the  trustees  of  a  society  called 
"  The  Greenwich  Society  for  the  Acquisition  and  Diffusion  of 
Useful  Knowledge.'*  The  defendant  was,  and  still  is,  a  justice 
of  the  peace  for  the  county  of  Kent,  and  one  of  the  Metropolitan 
Police  magistrates. 

The  question  was  as  to  the  liability  of  the  plaintiffs  to  be  rated 
to  the  poor  and  highway  rates,  under  certain  local  Acts  of  Parlia- 
ment, in  respect  to  the  buildings  and  premises  of  the  said  society, 
or  whether  they  are  exempt  under  the  6  &  7  Vict.  c.  86,  s.  1  (i). 

[  *H45  ]  (The  case  then  set  *out  a  local  Act  of  9  Geo.  lY.,  relating  to  the 
poor  and  highways  of  Greenwich,  authorising  the  making  of  poor 
and  highway  rates,  and  the  recovery  thereof  by  distress  and  sale  of 
goods.)  Prior  to  the  18th  of  January,  1844,  a  society  was  instituted 
at  Greenwich,  for  the  purposes  of  science  and  literature  exclusively 
(unless  the  Court  shall  come  to  a  contrary  conclusion),  by  the  name 
of  ''The  Greenwich  Society  for  the  Acquisition  and  Diffusion  of 
Useful  Knowledge."  On  the  18th  of  January,  1844,  the  Barrister 
gave  to  the  society  a  certificate  of  exemption  from  rates,  pursuant 
to  the  6  &  7  Vict.  c.  86,  s.  2.  The  other  provisions  of  the  Act  had 
been  complied  with. 

Among  the  rules  of  the  said  society  were  the  following : 

8.  The  whole  of  the  property  and  effects  belonging  to  the  society 
shall  be  invested  in  the  names  of  three  trustees,  who  shall  be 
elected  by  the  society  at  a  special  meeting. 

19.  No  dividend,  gift,  division,  or  bonus  in  money,  shall  or  may, 
on  any  account,  be  made  from  the  funds  of  the  society  unto  or 
between  any  of  its  members  in  respect  of  such  membership. 

20.  In  the  event  of  a  dissolution  of  the  society,  the  property 

shall  not  be  divided  amongst  the  members,  nor  appropriated  to 

their  private  use,  but  shall  be  given  to  such  public  association  or 

(1)  Enacts,    **that,    no    person    or  carry ing  into  effect  its  purposee ;  pix>- 

persons  shall  be  assessed  or  rated,  or  vided  that  such  society  shall  be  8up> 

liable  to  be  assessed  or  rated,  or  liable  ported  wholly,  or  in  part,  by  annual 

to  pay  to  any  county,  borough,  paro-  voluntary  ooutributions,  and  shall  not, 

chial  or  other  local  rates  or  cesses,  in  and  b}"^  its  laws  may  not,  make  any 

respect  of  any  land,  houses,  or  build-  dividend,   gift,    division,     boous    in 

ings,  or  parts  of  houses  or  buildings,  money,  unto  or  between  any  ol  its 

belonging  to  any  society  instituted  for  members ;  and  provided  also,  that  9uch 

purposes  of  science,  literature,  or  the  society  shall  obtain  the  certificafte  c»f 

fine  arts  exclusively,  either  as  tenant  the  barrister-at-law,  or  lord  advocate, 

or  as  owner,  and  occupied  by  it  for  the  as  hereinafter  mentioned^'* 
transaction  of  its  business,    and    for 
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associations  for  the  promotion  of  knowledge  as  may  be  deemed  by       Pubvis 
the  members  at  their  last  meeting  to  be  most  deserving.  Tbaill. 

On  the  80th  of  January,  1846,  the  churchwardens,  overseers,  &c., 
of  Greenwich  made  a  poor  and  highway  rate,  *whereby  the  plaintiflFs  [  *^*^  ] 
were  assessed  in  respect  of  the  lecture-hall  and  rooms  of  the  society. 
The  plaintiffs  having  refused  to  pay  the  rates,  the  defendant  issued 
summonses,  and  eventually  warrants  of  distress,  under  which  the 
goods  of  the  society  were  seized. 

The  society  was  instituted  for  the  acquisition  and  diffusion  of 
usefal  knowledge,  (unless  the  Court,  from  the  facts  of  this  case, 
shall  come  to  a  contrary  conclusion,)  and  was,  and  is,  constituted 
and  governed  by  certain  rules  and  bye-laws,  a  printed  copy  of  which 
accompanies  this  case,  and  is  to  be  taken  as  part  thereof.  The 
premises  belonging  to  the  society,  which  were  and  are  vested  in 
the  plaintiffs  as  trustees,  and  in  respect  of  which  they  were  rated 
as  aforesaid,  consist  of  a  lecture-hall,  library,  and  reading-rooms, 
which  are  open  to  the  use  of  the  members  of  the  said  society,  and  a 
librarian  attends  daily  on  the  premises,  but  no  person  resides  there ; 
and,  subject  as  hereinafter  mentioned,  the  premises  were  and  are 
used  and  occupied  by  the  society  for  the  transaction  of  its  business, 
and  for  carrying  into  effect  its  purposes. 

The  society  was  and  is  supported  in  part  by  annual  voluntary  con- 
tributions, and  did  not  and  does  not  in  fact  make  any  dividend,  gift, 
division,  or  bonus  in  money,  unto  or  between  any  of  its  members. 

Since  the  society  has  possessed  the  lecture-hall,  the  society  has 
issued  public  printed  announcements  in  the  following  terms  : 

''  The  lecture-hall,  capable  of  holding  nearly  1,000  persons,  and 
several  class-rooms,  may  be  hired  for  public  meetings,  lectures, 
concerts,  &c.     For  terms  apply  to  the  librarian." 

In  consequence  of  this,  and  in  conformity  therewith,  the  lecture- 
hall  of  the  society,  being  a  part  of  the  said  premises  of  the  said 
society,  and  occupied  by  it  as  aforesaid,  has  on  several  occasions, 
as  well  before  a»  since  the  making  of  *the  rates  in  question,  been  [  *347  ] 
used  by  and  let  to  other  persons  unconnected  with  the  society,  for 
other  purposes,  but  with  the  consent  of  the  society  and  the  said 
trustees ;  and  the  said  lecture-hall  has  been  used  by  and  let  to 
snch  other  persons  as  often  as  application  has  been  made  for  its 
hire,  when  the  trustees  thought  fit  so  to  let  and  allow  the  use  of 
the  same,  and  has  been  always  to  be  let,  according  to  the  terms 
of  the  said  announcement,  to  such  persons  as  the  said  trustees 

B.B. — ^VOL.  LXXVII.  41 
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PuBYis       thought  fit ;  and,  amongst  other  things,  it  has  been  so  let  and  used 
Traill.      ^^^  meetings  relating  to  the  payment  of  the  church  rates,  the  com 
laws,  the  navigation  of  the  river  Thames,  a  meeting  to  adopt  a 
petition  for  the  return  of  Frost,  Williams,  and  Jones,  which  was 
held  on  the  18th  of  February,  1846,  and  one  to  petition  for  the 
People's  Charter,  which  was  held  on  the  18th  of  November,  1846, 
and  for  exhibitions  of  various  kinds ;  as,  for  instance,  of  a  celebrated 
dwarf,  certain  North  American  Indians  and  conjurors ;  and  other 
parts  of  the  same  premises  of  the  society  have  been  also  let  and 
used  for  sales  by  auction,  and  meetings  of  tradesmen's  protection 
and  buildings  societies ;  and  on  the  occasion  of  such  lettings  as 
aforesaid,  the  use  of  the  said  lecture-hall,  or  other  parts  of  the  said 
premises  of  the  society,  has  been  agreed  to  be  given  for  the  purpose 
for  which  the  respective  lettings  took  place,  sometimes  for  a  few 
hours  only,  sometimes  for  two  or  three  hours  in  the  morning,  and 
for  a  similar  period  in  the  afternoon ;  and  for  a  similar  period  in 
the  morning,  and  again  in  the  afternoon  and  the  evening  of  one 
day,  or  two,  or  three  successive  days :  and  one  of  the  rooms  of  the 
said  premises,  not  being  the  lecture-hall,  has  been  let  for  a  sale  by 
auction  of  pictures,  when  such  room  was  let  for  the  daytime  only 
of  successive  days,  and  was  used  on  the  evenings  of  such  days  by 
the  society  for  its  own  purposes.     On  the  occasions  of  such  lettings 
as  aforesaid,  sums  of  money  have  been  paid  in  gross  to  the  trustees 
on  behalf  of  the  said  society,  by  the  parties  requiring  such  temporary 
[  *S48  ]      use  of  such  part  of  the  premises  *of  the  said  society,  which  sums 
were  received  by  the  said  trustees  on  behalf  of  the  society,  and 
applied  by  them  to  the  purposes  of  the  said  society,  in  common 
with  their  other  funds.     The  receipts  of  the  said  society,  by  such 
letting  of  the  lecture-hall  and  the  parts  of  their  said  premises, 
have  been  found  to  amount  to  one  fourth  of  the  whole  income  of 
the  said  society,  as  appears  by    the  printed  statement  of  their 
accounts.    On  many  of  the  occasions  on  which  the  said  lecture- 
hall  has  been  so  let  and  used    by  persons  other  than  the  said 
society,  before  and  since  the  making  of  the  said  rates,  sums  of 
money  have  been  received  and  taken  at  the  doors  by  and  for  such 
persons,  and  applied  by  them  partly  in  payment  of  the  use  of  the 
said  hall,  and  partly  for  their  own  use ;  and,  on  some  occasions, 
the  members  of  the  said  society  have  in  fact  been  admitted  on 
payment  of  half  the  price  of  admission  paid  by  other  visitors,  but 
without  any  agreement  having  been  made  to  that  effect  or  for  that 
purpose. 
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li  is  contended,  on  the  part  of  the  defendant  and  the  parish  of       Pubvib 
Greenwich,  that,  by  reason  of  the  aforesaid  use  of  the  said  premises,      tratll. 
the  said  society  and  the  plaintiffs  are  not  entitled  to  the  exemption 
provided  by  the  stat.  6  &  7  Yict.  c.  86.     The  Court  is  to  be  at 
liberty  to  draw   any   conclusion  from  these  facts  which  a  jury 
might. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  were  or  were  not  entitled  to  the  exemption  provided  by 
stat.  6  &  7  Yict.  c.  86.  If  the  Court  shall  be  of  opinion  that  the 
plaintiffs  were  entitled  to  such  exemption,  judgment  is  to  be 
entered  for  them,  with  20t.  damages  and  costs;  otherwise  for 
the  defendant. 

BoviU,  for  the  plaintiffs: 

The  6  &  7  Vict.  c.  86,  s.  1,  exempts  from  liability  to  rates 
the  buildings  of  any  society  instituted  for  the  purpose  of  science, 
literature,  or  the  fine  arts  exclusively  ;  and  it  makes  no  difference 
that  the  premises  are  not  occupied  for  those  purposes  exclusively. 

(Pollock,   C.  B.  :   If  instituted  for  literary  purposes  only,  it       [  849  ] 
becomes  a  new  institution  when  used  for  other  purposes.) 

The  building  is  occupied  for  the  purposes  of  the  society,  who  make 
no  profit,  since  the  money  received  for  the  hire  of  the  rooms  is 
applied  in  promoting  the  objects  of  the  society.  Reg.y.  Shee(\)^ 
which  was  decided  before  the  passing  of  the  present  Act  of  Parlia- 
ment, proceeded  on  the  ground  of  there  being  no  beneficial 
occupation.  In  that  case  the  Boyal  Academy  received  large  sums 
annually  for  the  admission  of  visitors  to  their  exhibition,  but  as  the 
whole  was  applied  to  the  purposes  of  the  society,  it  was  held  not 
liable  to  be  rated. 

(Pabkb,  B.  :  Suppose  the  society  converted  two-thirds  of  their 
premises  into  butchers*  and  bakers*  shops,  would  they  not  be  liable 
to  be  rated,  notwithstanding  they  expended  the  profits  in  the 
purchase  of  globes  and  astronomical  instruments?  The  section 
must  mean  occupied  exclusively  for  the  purposes  of  the  society. 
Here  the  society  occupy  partly  for  one  purpose,  and  partly  for 
another.) 

Crowder  appeared  to  argue  for  the  defendant,  but  was  not 
called  upon. 

(1)  66  E.  B.  266  (4  Q.  B.  2). 

41—2 
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Purvis        Pollock,  C.  B.  : 

r. 
Thaill.  The  defendant  is  entitled  to  judgment.     The  institutions  of  a 

country  mean  the  laws  by  which  it  is  regulated  at  the  time  we  are 

speaking.     If  a  society  is  instituted  for  literary  purposes,  it  becomes 

a  new  institution  when  used  for  other  and  different  purposes. 

Parke,  B.  : 

I  agree  that  the  defendant  is  entitled  to  our  judgment.  The 
term  **  institution  '*  does  not  mean  merely  the  original  institution 
on  the  first  establishment  of  a  society,  since  that  may  be  altered, 
[  •850  ]  as  many  institutions  *have  been,  but  the  purposes  to  wliich  it  is 
applied  at  the  present  time.  By  the  original  constitution  of  this 
society  the  lecture-rooms  were  to  be  used  for  lectures  only,  and  not 
in  the  discussion  of  party  or  political  purposes.  That  has  been 
changed  by  somebody ;  and  if  the  alteration  was  made  by  competent 
authority,  it  is  clear  that  the  society  would  have  ceased  to  be 
instituted  for  its  original  purposes.  The  case  does  not  find  how 
the  alteration  took  place,  and  we  are  not  at  liberty  to  draw  any 
inference  that  it  was  done  by  competent  authority.  Then  the 
meaning  of  the  statute  is  not  merely  that  the  society  should  be 
instituted  for  the  purposes  mentioned  in  it,  but  that  it  should 
occupy  its  rooms  solely  for  those  purposes.  It  is  true  that  the 
statute  does  not  use  the  word  "solely ;  "  but  it  never  could  have 
been  the  intention  of  the  Legislature  to  allow  a  society  who  let 
its  rooips  for  other  purposes  than  those  mentioned  in  the  Act,  to  be 
exempt  from  rates,  because  there  was  no  beneficial  occupation, 
inasmuch  as  the  funds  were  applied  to  the  purposes  of  the  society. 
Upon  the  true  construction  of  this  statute,  there  can  be  no  exemp- 
tion, if  the  society  occupy  for  a  purpose  foreign  to  its  original 
institution. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendanU 
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FOEREST  AND  SOPHIA  MARY  his  Wife,  and  CHARLES        ^^^^^^ 
SCOTT  V.  WHITEWAY  and  Others.  "^— *' 

(3  Ex.  367—374 ;  S,  C.  18  L.  J.  Ex.  207.)  ^  ^^^  ^ 

A  testatrix  devised  ber  real  estate  as  follows :  '*  I  give  and  bequeath  the 
same  unto  my  husband's  nieces,  Martha  and  Jane,  to  hold  to  them,  their 
heirs  and  assigns,  for  ever ;  but  in  case  the  said  Martha  and  Jane  shall  both 
die  without  issue,  then  I  give  and  bequeath  the  same  to  E.  H.  and  A.  G., 
to  hold  to  them,  their  heirs  and  assigns,  for  ever,  as  tenants  in  common  : " 
Held,  that  Martha  and  Jane  were  joint  tenants  for  life,  with  several 
inheritances ;  and  that,  therefore,  on  the  death  of  Martha,  Jane  became 
entitled  to  the  property  during  her  life,  and  after  her  death  without  issue, 
the  estate  vested  in  the  plaintiffs,  the  daughter  and  grandson  of  Martha. 

By  order  of  Vice-Chancellor  Knight  Bruce,  tlie  following  case 
was  stated  for  the  opinion  of  this  Court : 

Elizabeth  Gimbert  was,  at  the  time  of  making  her  will,  and  at 
the  time  of  her  death,  seised  in  fee  simple  of  the  hereditaments  in 
the  will  mentioned  and  thereby  devised,  and  by  her  will,  dated  the 
Srd  of  July,  1786,  devised  as  follows:  '*  Whereas  I  am  entitled  to 
the  messuages  or  tenements,  and  gardens,  barns,  stables,  coach- 
house, chaise-house,  and  premises,  at  Low  Leigh  ton  ^  now  I  do 
hereby  give,  devise,  and  bequeath  the  same  unto  my  husband's 
nieces,  Martha  Seacome  and  Jane  Swift  Gimbert,  to  hold  to  them, 
their  heirs  and  assigns,  for  ever ;  but  my  mind  and  will  is,  that, 
in  case  the  said  Martha  Seacome  and  Jane  Swift  Gimbert  shall 
both  die  without  issue,  then  I  give,  devise,  and  bequeath  the  same 
premises  to  Elizabeth  Hughes  and  Ann  Gimbert,  to  hold  to  them, 
their  heirs  and  assigns,  for  ever,  as  tenants  in  common/' 

The  testatrix  died  in  1788,  leaving  the  said  Martha  Seacome  and 
Jane  Swift  Gimbert  her  surviving,  and  who  thereupon  entered  into 
possession  or  receipt  of  the  rents  and  profits  of  the  said  property. 
Jane  Swift  Gimbert  shortly  afterwards  married  Hugh  Ascell. 
Martha  Seacome  died  in  the  year  1808,  and  in  the  lifetime  of  Jane 
Swift  Ascell.  Martha  Seacome  had  only  two  children,  namely,  the 
said  Sophia  Mary  Forrest,  the  plaintiff,  and  Elizabeth  Scott;  and, 
at  her  death,  she  left  the  said  Sophia  Mary  Forrest  and  Charles 
Scott,  the  son  and  only  child  of  the  said  Elizabeth  Scott,  the  heirs 
of  her  body,  her  surviving.  From  the  death  of  the  said  Martha 
Seacome  the  said  Jane  Swift  Ascell  had  the  possession  or  receipt 
of  the  rents  and  profits  of  the  entirety  of  the  said  property.  The 
said  Jane  Swift  Ascell,  "having  survived  her  husband,  died  *without  [  'ses  ] 
issue  in  1829,  leaving  the  said  Sophia  Mary  Forrest  and  Charles 
Scott  her  surviving.     The  defendants  are  her  devisees,  and  who, 
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FoRBEST      under  and  by  virtue  of  her  will,  duly  executed  and  attested  upon 
Whitewat.    her  death,  entered  into  and  have  since  been  in  possession  or  receipt 
of  the  rents  and  profits  of  the  said  property. 

The  questions  for  the  opinion  of  the  Court  were,  first,  who  was 
or  were  entitled  to  the  devised  property  after  the  death  of  Martha 
Seacome  and  during  the  life  of  Jane  Swift  Ascell.  Secondly,  who, 
upon  the  death  of  Jane  Swift  Ascell,  became  entitled  to  the  devised 
property. 

W.  M.  James,  lor  the  plaintiff : 

Martha  Seacome  and  Jane  Swift  Ascell  took  an  estate  as  joint 
tenants  for  life,  with  several  inheritances.  Therefore,  on  the  death 
of  Martha  Seacome  leaving  issue,  Jane  Swift  Ascell  became  entitled 
to  the  whole  of  the  property  as  surviving  joint-tenant,  and  on  her 
death  in  1829,  without  issue,  the  estate  descended  to  the  plaintiffs, 
one  of  whom  is  the  daughter  of  Martha  Seacome,  and  the  other 
her  grandson.  It  is  conceded  that  the  case  must  be  read  as  if 
there  had  been  a  gift  to  Martha  Seacome  and  Jane  Swift  Ascell, 
and  the  heirs  of  their  bodies;  consequently,  it  falls  within  the 
principle  laid  down  in  Littleton's  Tenures,  s.  288:  "Also  there 
may  be  some  joint  tenants  which  may  have  a  joint  estate,  and  be 
joint  tenants  for  term  of  their  lives,  and  yet  have  several  inherit- 
ances. As,  if  lands  be  given  to  two  men  and  to  the  heirs  of  their 
two  bodies  begotten,  in  this  case  the  donees  have  a  joint  estate  for 
term  of  their  two  lives,  and  yet  they  have  several  inheritances; 
for,  if  one  of  the  donees  hath  issue  and  die,  the  other  which  sar- 
viveth  shall  have  the  whole  by  the  survivor  for  term  of  his  life ; 
and  if  he  which  surviveth  hath  also  issue  ^nd  die,  then  the  issue  of 
the  one  shall  have  the  one  moiety,  and  the  issue  of  the  other  shall 
have  the  other  moiety  of  the  land,  and  they  shall  hold  the  land 
[  *d69  ]  between  them  in  common,  and  they  are  *not  joint  tenants,  but  are 
tenants  in  common.  And  the  cause  why  such  donees  in  such  case 
have  a  joint  estate  for  term  of  their  lives  is,  for  that,  at  the  beginning, 
the  lands  were  given  to  them  two,  which  words,  without  more  saying, 
make  a  joint  estate  to  them  for  the  term  of  their  lives.  •  .  .  And 
the  reason  why  they  have  several  inheritances  is  this,  inasmuch  as 
they  cannot,  by  any  possibility,  have  an  heir  between  them 
engendered,  as  a  maa  and  a  woman  may  have,  the  law  wills  that 
their  estate  and  inheritance  be  such  as  is  reasonable,  according  to 
the  form  and  effect  of  the  words  of  the  gift,  and  this  is  to  the  heirs 
which  the  one  shall  beget  of  his  body  by  any  of  his  wives,  and  to 
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the  heirs  which  the  other  shall  beget  of  his  body  by  any  of  his  wives,      Forrest 
4c.;  so  as  it  behoveth,  by  necessity  of  reason,  that  they  have    whitbwat. 
several  inheritances."     The  same  rule  applies  to  similar  words  in 
a  devise :  2  Jarman  on  Wills,  158 ;  Wilkinson  v.  Spearman,  Dom. 
Proc.,  cited  in  Cook  v.  Cook(i);  Cray  v.  Willis  {2),  Doe  d.  Littlewood 
V.  Oreen  (3),  Barker  v.  Giles  (4). 

The  C!ouRT  then  called  on 

Malins  for  the  defendants : 

The  rule  stated  in  Littleton's  Tenures  applies  to  deeds  only,  and 
not  to  wills. 

(Parke,  B.  :  The  reason  for  the  rule  applies  equally  to  a  devise.) 

This  devise  created  a  tenancy  in  common  in  possession,  with 
several  inheritances ;  and  therefore,  on  the  death  of  Martha  Sea- 
come  in  1808,  her  daughter  and  grandson  became  entitled  to  her 
moiety  of  the  property.  When  Littleton  speaks  of  a  gift  **  to  two 
men  and  their  heirs,"  he  means  a  conveyance  by  feoffment ;  and  if 
the  same  rule  be  held  applicable  to  a  devise,  it  would  be  productive 
of  great  inconvenience ;  for,  in  the  case  of  a  devise  to  numerous 
sons  or  daughters  and  the  heirs  of  their  bodies,  each  having  issue, 
the  latter  would  not  inherit  until  all  the  former  *were  dead.  Such  [  "370  ] 
a  construction  would  frustrate  the  intention  of  the  testator,  who,  it 
is  reasonable  to  suppose,  would  wish  the  children  to  succeed  to  the 
respective  shares  on  the  death  of  their  several  parents,  and  not 
that  their  claims  should  be  postponed  for  an  indefinite  period.  In 
order  to  obviate  the  inconvenience  arising  from  the  old  rule,  as  to 
a  joint  tenancy  with  several  inheritances,  the  Courts  have  put  a 
different  construction  on  deeds  operating  at  common  law,  and  those 
which  take  effect  under  the  Statute  of  Uses.  Thus,  a  gift  to  A.  B. 
and  his  heirs,  equally  to  be  divided  amongst  them,  would  create  a 
tenancy  in  common,  not  only  in  a  devise,  but  even  in  a  deed 
operating  under  the  statute.  The  reason  for  departing  from  the 
old  rule  was,  that  it  frustrated  the  intention  of  the  testator. 

(Aldbrson,  B.  :  The  testatrix  first  devises  the  property  to  her 
husband's  nieces,  ''  their  heirs  and  assigns,  for  ever.''  She  then 
devises  it  over  to  two  persons,  'Uheir  heirs  and  assigns,  for  ever, 

(1)  2  Vera.  545.  (3)  51  B.  R.  650  (4  M.  &  W.  229). 

(2)  2  P.  Wms.  529.  (4)  2  Vern.  280. 
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FoRBKST      as  tenants  in  common."    By  this  difference  of  langoage,  she  mast 
Whitbwat.    ^^^®  intended  a  different  estate.) 

When  the  testatrix  gives  property  to  several  persons  and  the  heirs 
of  their  bodies,  the  object  is,  that  the  issae  shall  succeed  upon  the 
respective  deaths  of  their  parents.  Doe  d.  Littlewood  v.  Green  (i) 
is  inapplicable,  because  there  the  devise  was  to  certain  persons 
"equally  between  them  to  take  as  joint  tenants."  Barker  v. 
Giles  (2)  was  decided  upon  the  old  rule  of  law.  In  the  report  of 
the  case  of  Edwards  v.  Champion  (3)  it  is  stated,  that,  on  examina- 
tion of  the  original  record  in  Cook  v.  Cook  (4),  it  was  found  to 
have  been  a  limitation  by  deed,  and  not  a  devise.  If,  in  this  case, 
the  first  gift  had  been  merely  to  ''Martha  Seacome  and  Jane 
Swift  Gimbert,"  they  would  clearly  have  taken  an  estate  for  life 
only;  then  the  testatrix  goes  on  to  explain  the  nature  of  the 
interest  she  intended  to  give  by  the  devise  over  to  their  heirs. 
That  must  be  read  thus — ''  to  hold  to  them  and  the  heirs  of  their 
[  •371  ]  respective  bodies ;  "  *for  wherever  there  is  a  limitation  to  two  or 
more  persons  of  the  same  sex  and  their  heirs,  they  being  incapable 
of  issue  between  them,  it  is  a  gift  to  them  and  the  heirs  of  their 
respective  bodies.  Since  the  intention  of  the  testatrix  was  to  give 
the  parties  an  estate  of  inheritance,  it  should  be  construed  an 
inheritance  in  possession,  and  not  in  remainder,  in  order  that  the 
future  objects  of  the  testatrix's  bounty  may  have  the  estate  upon 
the  respective  deaths  of  their  parents.  If  that  view  be  correct,  the 
moiety  which  descended  to  the  plaintiffs,  on  the  death  of  Martha 
Seacome  in  1808,  is  barred  by  the  Statute  of  Limitations. 

(Parke,  B.  :  What  is  there  in  the  context  to  alter  the  constmc- 
tion  which  the  law  puts  on  the  words,  viz.  a  joint  estate  for  life 
with  several  inheritances  in  tail  ?) 

The  intention  of  the  testatrix  was,  that  the  nieces  should  take  an 
estate  as  tenants  in  common  in  tail  in  possession,  with  cross 
remainders  in  tail ;  and  that  object  may  be  effected  by  applying 
the  words  **  as  tenants  in  common  "  to  the  first  devise,  and  placing 
the  intermediate  words  in  a  parenthesis. 

Pollock,  C.  B.  : 

We  will  certify  our  opinion  to  the  Vice-Chancellor,  but  will  now 
state  the  grounds  of  our  judgment. 

(1)  61  R.  B.  550  (4  M.  &  W.  229).  (3)  1  De  G.  &  S.  79. 

(2)  2  Vera.  280.  (4)  2  Vera.  645. 
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With  regard  to  the  last  point  urged  by  Mr.  Malins,  we  should  be  Forrest 
doing  great  violence  to  the  will,  if  we  made  a  long  parenthesis,  so  whitkway. 
as  to  connect  the  words  "  heirs  and  assigns,  for  ever,"  in  the  first 
devise,  with  the  words  **as  tenants  in  common,''  in  the  second. 
Upon  this  subject  a  distinct  rule  of  law  has  been  laid  down,  and 
acted  upon  for  centuries ;  and,  although  the  case  of  Doe  d.  Little- 
wood  V.  Green  is  not  directly  in  point  as  regards  the  facts,  it  is 
nevertheless  an  authority  to  this  extent,  that  the  rule  of  law 
referred  to  is  not  inapplicable  to  wills.  The  case  of  Cook  v.  Cook 
shows,  that  this  devise  creates  a  joint  estate  for  life,  with  several 
inheritances.  But  then  it  is  said,  *that,  on  referring  to  the  record,  L  *372  ] 
that  was  found  to  be  the  case  of  a  deed,  and  not  of  a  will.  Now, 
that  decision  took  place  in  the  year  1706,  and  has  been  adopted 
ever  since ;  and  when  a  rule  has  been  acted  on  and  admitted  to  be 
law  for  nearly  one  hundred  and  fifty  years,  to  dig  up  a  record,  and, 
because  a  distinction  can  be  taken,  totally  unsettle  the  law,  in  order 
to  correct  a  supposed  mistake,  is  both  dangerous  in  principle  and 
mischievous  in  practice.  But  though  the  facts  may  be  mis-stated 
in  the  report,  it  is  possible  that  the  judgment  did  not  proceed  upon 
a  mistake  of  the  facts ;  for,  if  so,  it  could  hardly  have  escaped  the 
accurate  attention  and  vigilance  of  some  learned  Judges  who  con- 
sidered the  rule  inflexible,  whether  in  the  case  of  a  deed  or  a 
will  Such  being  the  rule  of  law,  it  disposes  of  the  present  case. 
Certainly,  the  reason  for  the  rule  applies  as  much  to  a  will  as  a 
deed ;  and  when  we  find  that  in  this  very  case  the  testatrix  has 
used  the  expression  "as  tenants  in  common'*  with  reference  to 
the  persons  who  were  ultimately  to  take,  the  presumption  is,  that 
she  understood  the  diflFerence  between  a  tenancy  in  common  and  a 
joint  tenancy.  No  doubt  the  testatrix  meant  to  prefer  the  two  first 
objects  of  her  bounty  before  the  issue  of  either,  but  she  also  meant 
to  prefer  the  issue  of  both  or  either  to  Elizabeth  Hughes  or  Ann 
Gimbert. 

Pakkb,  B.  : 

The  question  is  not  what  the  testatrix  meant  to  have  done,  but 
what  is  the  meaning  of  the  words  contained  in  the  instrument. 
We  must  construe  them  according  to  the  rules  of  law;  and  in 
following  those  rules,  we  shall  pursue  a  wise  course,  instead  of 
speculating  on  what  the  testatrix  would  have  done,  if  she  had 
understood  the  meaning  of  the  words.  Now  we  find  a  particular 
fale  on  this  subject  laid  down  in  the  construction  of  deeds ;  and 
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FoERBST  the  question  is,  whether  there  is  any  reason  why  that  rale  should 
Whitewat.  not  apply  to  wills.  I  can  see  none.  If,  indeed,  this  will  had 
[*973]  contained  any  words,  however  inartificial,  showing  *that  the 
testatrix  meant  a  different  construction  to  be  put  on  the  words 
used  from  that  which  the  law  would  put  upon  them,  the  case 
might  have  been  different;  but  there  are  none,  unless  we  adopt 
the  latter  part  of  Mr.  Malins^s  argument,  and  consider  the  words 
''  tenants  in  common "  as  overriding  all  the  preceding  bequests. 
That  would  be  doing  great  violence  to  the  will.  We  mast,  there- 
fore, act  upon  the  rule  of  law  as  laid  down  in  Doe  d.  Littlewood  v. 
Green,  and  in  Cook  v.  Cook,  It  is  indeed  said,  that  the  latter  case 
was  not  that  of  a  devise ;  but,  admitting  that  to  be  so,  the  Judge 
who  decided  it  must  have  known  that  it  was  the  case  of  a  deed. 
The  argument  for  the  plaintiffs  must  therefore  prevail,  and  we  will 
certify  accordingly. 

Aldebson,  B.  : 

The  rule  laid  down  by  Littleton  is,  that  a  deed  is  to  be  constraed 
according  to  the  intention  of  the  parties,  apparent  on  the  face  of  it ; 
and  why  should  not  the  same  rule  be  applied  to  wills?  In 
Wilkinson  v.  Spearman  the  rule  was  held  applicable  to  a  devise ; 
and  though  the  case  of  Cook  v.  Cook  may  in  reality  have  been  that 
of  a  deed,  it  shows  that  the  doctrine,  as  to  the  intention  to  be 
collected  from  the  deed  itself,  applies  equally  to  a  will.  The  Lord 
Keeper  there  puts  as  an  instance,  ''  a  devise  to  the  testator's  two 
daughters  and  the  heirs  of  their  bodies.  The  rule  of  law  is,  that 
it  is  a  joint  estate  for  life,  and  several  inheritances ;  but  the  testator 
never  meant  that  the  surviving  daughter  should  turn  out  the  i^sue 
of  her  deceased  sister  ;  and  that  was  the  point  upon  the  appeal  in 
Wilkinson  v.  Spearman,  when  the  Lords  inclined  for  the  appellant, 
yet,  the  Judges  all  agreeing  that  the  law  was  so  settled,  the  Lords 
could  not  alter  it."  Then  why  should  we  say  that  the  authoritv 
of  the  Lord  Keeper,  using  those  expressions,  is  answered  bv 
searching  the  record  a  hundred  and  fifty  years  afterwards,  and 
finding  the  case  to  be  that  of  a  deed  ?  If  the  devise  had  been  to 
the  two  nieces  alone,  they  would  have  had  a  joint  estate  for  life ; 
L  *374  ]  *but  the  words  "  to  them  and  their  heirs  "  gives  them  an  estate  in 
fee,  that  is,  to  the  heirs  of  their  bodies  ;  so  that  they  take  several 
inheritances.  There  is  no  reason  why  the  latter  words  shoaM 
qualify  the  previous  joint  devise.  The  law  on  this  subject  has 
found  its  way  into  the  best  books,  and  has  been  constantly  acted 
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on.     The  judgments  in  Cray  v.  Willis  (i),  and  CooA;  v.  Caofc,  show      Fobrest 
that,  both  upon  principle  and  authority,  the  rule  of  construction  is    whiteway. 
applicable  to  wills. 

Platt,  B.  : 

I  am  of  the  same  opinion.  Without  discussing  what  was  the 
probable  intention  of  the  testatrix,  we  find  a  rule  laid  down  by 
Littleton,  by  which  the  construction  of  the  devise  is  to  be  governed, 
and  I  have  heard  nothing  to  satisfy  me  that  the  case  is  to  be  taken 
out  of  that  rule.  Indeed,  by  adopting  that  rule  it  seems  to  me 
that  we  carry  into  effect  the  intentions  of  the  testatrix.  I  agree 
with  the  rest  of  the  Coubt,  that,  after  the  death  of  Martha  Seacome, 
Jane  Swift  Ascell  became  entitled  to  the  devised  property  for  her 
life,  and  that,  after  her  death,  the  plaintiffs  became  entitled  to  the 
property. 

A  certificate  in  conformity  with  the  above  opinion  was  afterwards 
sent  to  Vice- Chancellor  Knight  Bruce. 


CUELEWIS  V.  CLARK  {i).  i849. 

(3  Ex.  375—380 ;  S.  C.  18  L.  J.  Ex.  144  ;  6  Dowl.  &  L.  455.)  Jan^, 

To  counts  for  40/.  for  goodn  sold,  and  40/.  for  money  due  on  an  account         l  ^75  J 
stated,  the  defendant  pleaded,  except  as  to  10/.  and  9/.  158.  6c/.,  parcel  &c., 
that  the  debts,  except  so  far  as  related  to  9/.  15«.  6r/.,  accrued  to  the  plain-  *" 

tiff  for  clothes  delivered  to  the  defendant ;  and  in  consideration  that  the 
defendant  would  deliver  to  the  plaintiff  a  blank  acceptance  of  M.,  for  25/., 
the  plaintiff  would  discharge  the  defendant  from  all  claims  for  clothes,  if 
the  acceptance  should  be  paid  in  six  mouths ;  and  if  it  should  not  be  paid 
within  that  time,  the  defendant  should  be  liable  to  pay  the  plaintiff  10/. 
only.  Averment,  that  the  defendant  delivered  the  acceptance,  and  that  the 
same  was  not  paid  within  six  months,  whereby  the  defendant  became  liable 
to  pay  10/.  only  (which  sum  he  paid  into  Court) :  Held,  a  good  plea  of  accord 
and  satisfaction. 

Debt.  The  declaration  stated,  that  the  defendant  was  indebted 
to  the  plaintiflF  in  40Z.  for  goods  sold  and  delivered,  and  in  40Z.  for 
work  and  labour,  and  in  40Z.  for  money  due  on  an  account  stated. 

Plea,  to  the  first  and  last  counts,  except  bo  far  as  they  relate  to 
the  sums  of  lOZ.  and  92.  15«.  6d.,  parcel  of  the  monies  in  the  first 
and  last  counts,  that  the  debts  and  causes  of  action  in  these  counts 
mentioned,  except  so  far  as  they  relate  to  the  said  sum  of  9^.  15«.6<2., 

(1)  2  P.  Wms.  530.  Bidder  v.  Bridges  (1887),  37  Ch.  D.  406, 

(2)  See  Foakf    v.    Beer    (1884)    9      414.  37  L.  J.  Ch.  300.— J.  Q.  P. 
App.  Cas.  605,  613,  54  L.  J.  a  B.  130 ; 
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CuBLEwiB  accrued  to  the  plaintiff  before  the  making  of  the  agreement  herein- 
Clark.  after  mentioned,  to  wit,  on  &c.,  for  clothes  delivered  by  the  plaintiff 
to  the  defendant,  and  in  respect  of  an  account  stated.  That, 
after  the  accruing  of  the  said  debts,  except  &c.,  it  was  agreed 
between  the  plaintiff  and  the  defendant,  that  in  consideration  thai 
the  defendant  would  deliver  to  the  plaintiff  an  acceptance  of  John 
Savill,  Earl  of  Mexborough,  for  26/.,  to  wit,  a  certain  stamped 
document,  of  which  the  defendant  was  the  holder,  purporting  to  be 
a  bill  of  exchange  for  26/.,  and  which  said  document  was  accepted 
by  the  said  Earl,  and  in  which  no  name  was  inserted  as  drawer 
thereof,  but  in  which  a  blank  space  was  left  where  the  name  of 
the  drawer  is  usually  inserted,  the  plaintiff  would  discharge  the 
defendant  from  all  claims  for  clothes,  if  the  acceptance  should  be 
paid  in  six  months  from  that  time ;  and  if  it  should  not  be  paid 
within  that  time,  the  defendant  should  be  liable  to  pay  to  the 
plaintiff  the  sum  of  lOZ.  only,  on  account-x)f  such  claim  for  clothes ; 
and  that  the  said  acceptance  should  be  a  full  discharge  and  satis- 
faction of  so  much  of  such  last-jnentioned  claim  as  should  exceed 
the  sum  of  10/.,  and  of  all  causes  of  action  in  respect  thereof. 
Averment,  that  the  defendant  did  deliver  to  the  plaintiff  the  said 
[  *376  ]  acceptance,  to  wit,  the  said  document  *so  purporting  to  be  a  bill 
of  exchange  drawn  upon  and  accepted  by  the  said  Earl,  and 
whereby  the  said  Earl  was  requested  to  pay  to  the  order  of  such 
person  as  should  afterwards  have  his  name  inserted  as  drawer,  a 
certain  time  therein  mentioned  after  the  date  thereof,  bat  which 
is  to  the  defendant  unknown,  the  sum  of  26/. ;  and  the  plaintiff 
then  took  and  received  the  same  from  the  defendant  on  the  terms 
aforesaid.  That,  although  the  acceptance  became  due,  yet  the 
same  was  not  paid  within  six  months,  and  the  defendant  thereby 
became  liable  to  pay  the  said  sum  of  10/.  only,  on  account  of  the 
said  debts  and  causes  of  action,  &c.    Verification. 

Plea  to  the  causes  of  action  in  the  first  and  last  counts,  so  far  as 
they  relate  to  the  suras  of  10/.  and  9/.  16«.  &d.,  parcels  &c.,  payment 
into  Court  of  10/.  and  9/.  16«.  6d.  (i). 

Special  demurrer  to  the  first  plea,  assigning  for  causes  (amongst 
others),  that  the  bill  did  not  appear  to  have  been  negotiable,  or  of 
any  use  or  value  to  the  plaintiff;  nor  did  it  appear  how  a  bill  for 
26/.  could  be  a  satisfaction  for  60/.  4«.  6(/. ;  and  that  the  plea  did 
not  show  that  the  sum  of  10/.  had  been  in  fact  paid  by  the 
defendant  to  the  plaintiff.    Joinder  in  demurrer. 

(1)  The  plaintiff  replied  to  this  plea  by  accepting  the  suma. 
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Needham,  in  support  of  the  demurrer  :  Cublewis 

V, 

The  plea  is  bad.  It  professes  to  answer  602.  As,  6d.  by  stating  Clark. 
the  delivery  of  a  blank  acceptance  for  the  sum  of  252.,  under  an 
agreement  that,  if  paid  at  maturity,  it  shall  operate  as  a  satisfaction 
of  the  602.  As.  &d.,  but  if  not  then  paid,  the  defendant  was  to  be 
liable  to  pay  102.  But  the  plea  contains  no  averment  that  the 
defendant  paid  the  102. 

(Parkb,  B.  :  The  102.  is  excepted  from  the  plea,  and  afterwards 
paid  into  Court.  The  question  is,  whether  the  delivery  of  an 
incomplete  instrument  is  any  answer  to  an  existing  demand.) 

Its  only  effect  is  to  suspend  the  remedy.     Cumber  *v.   Wane  (i)       [  ♦377  ] 
shows  that  it  cannot  operate  in  satisfaction. 

(Parke,  B.  :  That  case  must  be  considered  as  qualified,  or  rather 
overruled,  as  to  this  point:  Sibree  v.  Tripp  (2),  Haigh  v.  Brooks (s).) 

The  language  of  the  plea  imports  no  more  than  that  the  acceptance 
was  given  **  for  and  on  account  of  *'  the  debt :  Kemp  v.  Watt  (4). 

(Parkb,  B.  :  In  that  case  the  Court  said,  that  the  word  "  discharge  " 
was  ambiguous,  and  did  not  necessarily  import  satisfaction.  This 
plea  states,  that  it  was  agreed  that  the  acceptance  should  be  a 
discharge  of  the  plaintiff's  claim.  The  reason  why  the  giving  a 
smaller  sum  has  been  held  to  be  no  satisfaction  of  a  larger,  is  the 
want  of  consideration  for  the  relinquishment  of  the  residue  ;  but  if 
there  be  any  consideration,  the  law  does  not  inquire  into  its  value.) 

In  Gifford  v.  Whittaker(f>),  the  defendant  pleaded  that  he  gave  the 
plaintiff  authority  to  receive  monies  due  to  the  defendant,  and  pay 
himself  thereout,  on  the  terms  that  the  plaintiff  should  use  reason- 
able diligence  in  endeavouring  to  collect  the  same ;  it  then  alleged, 
that  the  plaintiff  might  have  received  the  monies,  and  had  the 
option  of  paying  himself  the  amount  claimed,  but  he  did  not  use 
due  diligence  in  collecting  the  same,  but  so  negligently  conducted 
himself,  that,  by  reason  thereof,  and  without  the  defendant's 
default,  the  monies  were  lost  to  him ;  and  that  was  held  a  bad  plea 
of  accord  and  satisfaction. 

(1)  1  Str.  426.  (4)  15  M.  &  W.  672. 

(2)  71  E.  B.  545  (15  M.  &  W.  23).  (5)  66  B.  R.  376  (6  Q.  B.  249). 

(3)  50  B.  B.  399  (10  Ad.  &  EI.  309). 
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CuRLKWTs         (Pollock,  C.  B.  :  In  that  case  there  was  no  authority  which  was 

Clark.       ^^^  revocable.     The  Bubstance  of  the  plea  was  this, — "  I  have  given 

you  an  opportunity  of  paying  yourself,  and  you  have  not  done  so.") 

It  does  not  appear  that  this  was  a  negotiable  instrunoient ;  for 
though  the  acceptance  is  in  blank,  it  is  not  averred  that  there  was 
any  authority  in  any  person  to  fill  it  up ;  and  it  is  consistent  with 
[  *378  ]  every  allegation  in  the  plea,  that  the  delivery  was  ^accompanied 
with  instructions  to  fill  it  up  in  a  particular  way.  In  Evans  v. 
Powis  (i),  Parke,  B.,  says,  "  There  cannot  be  a  good  accord  and 
satisfaction  of  the  whole  of  a  liquidated  debt,  as  this  is,  by  payment 
of  part,  unless  there  be  a  good  consideration  for  giving  up  tbe 
remainder ;  consequently,  when  the  plea  is,  that  a  less  sum  was 
given  in  satisfaction  for  a  greater,  such  a  consideration  must  be 
averred."    He  also  cited  Schidtz  v.  Astley  (2). 


Rew 
to  argue. 


appeared  in  support  of  the  plea,  but  was  not  called  upon 


Pollock,  C.  B.  : 

The  plea  affords  a  sufficient  answer.  It  discloses  an  agreement, 
by  which  the  plaintiff  was  to  have  the  benefit  of  a  chattel — that  is, 
an  imperfect  bill  of  exchange  or  acceptance,  which  he  might  fill  op 
with  the  name  of  a  drawer ;  and  if  the  acceptance  should  be  paid 
in  six  months,  that  was  to  extinguish  the  debt,  but  if  not  paid  in 
that  time,  the  defendant  was  to  be  liable  to  pay  10/.  only. 

Parke,  B.  : 

The  plea  is,  in  truth,  pleaded  to  601.  4«.  6d.  only,  for  it  excepts 
lOi.  and  92.  15«.  Qd. ;  and  it  states,  in  substance,  that  the  plaintiff 
accepted  a  piece  of  paper  which,  by  the  insertion  of  the  name  of  a 
drawer,  might  be  made  into  a  negotiable  instrument,  in  satisfaction 
of  601.  4«.  6d.,  if  the  bill  should  be  paid  at  maturity,  but  if  not, 
that  sum  should  be  satisfied  on  payment  of  101.  The  qaesUon 
is,  whether  that  affords  a  good  answer.  I  think  it  does.  Tbe 
acceptance  being  for  a  less  amount  than  the  sum  due,  the  plaintiff 
may  possibly  have  made  a  bad  bargain ;  but  it  is  to  be  presumed  that 
the  instrument  was  capable  of  being  made  available ;  and,  inas- 
much  as  the  plaintiff  might  have  accepted  a  diamond  or  a  chaitei 
of  any  kind  in  satisfaction,  there  is  no  reason  why  he  may  not 

(1)  74  B.  R  777  (1  Ex.  601).  (2)  42  B.  E.  651  (2  Bing.  N.  C.  M4). 
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*take  a  blank  acceptance.     In  PinneVs  case  (i),  "  it  was  resolved  by     Gurlbwis 

the  whole  Court,  that  payment  of  a  lesser  sum,  on  the  day,  in       clark. 

satisfaction  of  a  greater,  cannot  be  any  satisfaction  for  the  whole,       [  *379  ] 

because  it  appears  to  the  Judges,  that  by  no  possibility  a  lesser 

sum  can  be  a  satisfaction  to  the  plaintiff  for  a  greater  sum  ;  but  the 

gift  of  a  horse,  hawk,  or  robe,  &c.,  in  satisfaction,  is  good ;  for  it 

shall  be  intended  that  a  horse,  hawk,  robe,  &c.,  might  be  more 

beneficial  to  the  plaintiff  than    the  money,  in  respect  of  some 

circumstance,  or  otherwise  the  plaintiff  would  not  have  accepted  it 

in  satisfaction."      The  principle  is  clear,  that  the  Court  cannot 

enter  into  the  value  of  the  consideration.     Mr.  Needham  argued  as 

if  there  had  been  a  condition,  in  the  event  of  the  bill  not  being  paid 

at  maturity,  to  pay  10/.  besides :  if  so,  the  plea  would  have  been 

bad  for  want  of  an  averment  of  payment.     That,  however,  is  not 

the  case.     The  words  are,  that  he  shall  be  liable  to  pay  102.,  and 

the  acceptance  shall  be  a  discharge  of  so  much  as  exceeds  that 

amount.     That  is  very  different  from  saying,  that  he  shall  pay  lOZ. 

It  appears  hy  the  plea,  that  the  liability  of  the  defendant  is  reduced 

to  the  sum  of  10/.,  and  that  is  satisfied  by  payment  into  Court. 

AuoEBSON,  B. : 

There  is  no  doubt  the  plea  is  good.  If  it  had  been  the  only  plea 
on  the  record,  the  plaintiff  would  have  been  entitled  to  judgment 
for  19/.  15«.  6(2. ;  but  there  are  other  pleas  answering  that  amount ; 
and  the  question  is,  whether  this  is  a  good  plea  to  the  extent  to 
which  it  goes,  namely  60/.  4«.  &d.  It  states  that  the  parties  made 
an  agreement  that  the  plaintiff  should  take  a  particular  acceptance 
in  discharge  of  his  claim,  and  that,  if  the  acceptance  was  paid  at 
maturity,  it  was  to  be  a  satisfaction  for  60/.  4«.  6d. ;  if  not,  the 
defendant  was  to  remain  liable  to  the  extent  of  10/.  That  is  a  good 
answer.  We  cannot  *value  the  signature  of  the  Earl  of  Mexborough ;  [  •380  ] 
possibly  it  may  be  worth  something  as  an  autograph. 

Putt,  B.  : 

I  am  of  the  same  opinion.  The  plea  excepts  19/.  15«.  6e/.,  and 
states  certain  facts,  which  show  that  the  defendant  is  discharged 
from  all  but  that  sum.    That  is  surely  a  good  plea. 

Judgment  for  the  defendant, 
(1)  5  Co.  Rep.  117  a. 
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1849.  BAMFOKD  AND  Others  v.  ILES  and  Othees{1). 

Jan,  19.  ^  ' 
(3  Ex.  380—386 ;  S.  C.  18  L.  J.  M.  C.  49.) 

^         -'  A  bond,  reciting  that  A.  was  appointed  assistant  overseer  of  the  parish  of 

M. ,  was  conditioned  for  the  due  performance  of  his  duties,  "  thenoeforth 
from  time  to  time,  and  at  all  times,  so  long  as  he  sh<)uld  continue  in  such 
oflSce."  On  the  2dth  June,  1840,  a  vestry  meeting  was  held,  at  which  A. 
was  elected  assistant  overseer  until  the  2ath  March,  1841,  at  a  salary  of  8<f. 
in  the  pound  on  some  sums  collected,  and  4d.  on  others.  Two  justicea,  by 
their  warrant,  dated  9th  July,  1840,  reciting  the  vestry  resolution,  and  that 
his  salary  had  been  fixed  for  the  execution  of  his  office  until  the  25th  March 
then  next,  stated,  that  in  pursuance  of  the  59  Geo.  III.  c  12(2),  they 
appointed  him  assistant  overseer.  On  the  25 th  March,  1841,  he  was  again 
elected  to  the  same  office,  at  a  salary  of  50/.  per  annum,  and  was  r&-appoint«d 
by  the  justices,  and  he  continued  to  be  so  re-elected  and  re-appointed  by  the 
justices  until  March,  1846.  On  ceasing  to  hold  office,  he  retained  monies  in 
his  hands :  Held,  that  the  sureties  were  not  liable  on  the  bond. 

The  plaintiffs  in  this  case  were  the  charchwardens  and  over- 
seers of  Minchinhampton,  in  the  county  of  Gloucester ;  and  this 
was  an  action  of  debt  on  a  bond,  dated  the  29th  of  June,  1840, 
made  by  Thomas  lies  as  principal,  and  the  other  defendants  as  his 
sureties,  with  the  churchwardens  and  overseers  of  the  said  parish. 
The  condition  of  the  bond  stated,  that,  whereas  by  a  resolution  of 
the  vestry  of  the  said  parish  of  Minchinhampton,  held  on  Thursday, 
the  25th  of  June,  1840,  the  said  Thomas  lies  hath  been  duly 
elected,  chosen,  and  appointed  assistant  overseer  of  the  said  parish 
of  Minchinhampton,  under  an  Act  of  the  59  Qeo.  III. ;  and  whereas 
it  was  understood  and  agreed  at  the  time  of  such  election  and 
appointment,  that  the  above-bounden  Thomas  lies,  together  with 
the  above  also  bounden  Joseph  lies  and  John  Neale,  as  his  sureties, 
[  •381  ]  should  enter  into  the  above  *written  bond  or  obligation,  with  such 
condition  as  is  hereunder  written,  for  the  due  discharge  of  the 
duties  of  the  said  office,  and  for  the  due  collection  and  payment  of 
the  rates  which  may  be  made  within  the  same  parish,  for  the  relief 
and  for  other  purposes  relating  to  the  poor  thereof,  for  so  long  as 
he  shall  continue  to  act  in  such  office.  Now  the  condition  of  this 
obligation  is  such,  that  if  the  above-bounden  Thomas  lies  shall  and 
do,  from  thenceforth  from  time  to  time  and  at  all  times,  so  long  as  he 
shall  continue  in  such  office  of  assistant  overseer  as  aforesaid,  and 
in  any  way  act  therein,  well,  truly,  duly,  and  faithfully  execute, 
perform,  and  discharge  all  and  singular  the  duties  of  the  said  office, 
and,  amongst  other  things,  pay  over  to  the  overseers  all  sums  of 

(1)  Distinguished     in     Frank     v.      Government  Act,  18W  (56  A  57  Vict. 
Edwards,  8  Ex.  241.— J.  G.  P.  c.  73).— J.  G.  P. 

(2)  See  now  s.  5  (1)  of  the  Local 
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money  that  might  be  dae  from  him,  then  the  obligation  to  be  void,     Bam  ford 
otherwise  to  remain  in  full  force.     The  breach  of  the  condition  con-        ilbs. 
sisted  in  the  assistant  overseer  not  having  paid  over  the  sum  of 
199Z.  58.  6d.  to  the  overseers.     The  defendant  Thomas  lies,  the 
principal,  having  suffered  judgment  to  go  by  default,  the  following 
case  was  stated  by  a  Judge's  order  for  the  opinion  of  this  Court : 

On  the  25th  of  June,  1840,  a  vestry  meeting  of  the  inhabitants 
of  Minchinhampton  was  duly  held,  for  the  purpose  of  appointing 
an  assistant  overseer  of  the  parish,  under  the  59  Geo.  III.  c.  12 ; 
and  a  vestry  minute  of  that  day  stated,  that  it  would  be  desirable  to 
appoint  an  assistant  overseer  for  the  parish,  under  the  59  Geo.  III. 
c.  12,  8.  7.  That  his  duties  should  be  to  make  and  collect  the  rate, 
and  to  do  all  the  duties  of  overseers.  That  he  should  be  paid  at 
the  rate  of  Sd.  in  the  pound  for  the  sums  collected  of  SI.  and 
under,  and  at  the  rate  of  4td.  for  sums  collected  above  that  sum ; 
and  that  such  appointment  should  continue  till  the  25th  of  March 
then  next.  That  Thomas  lies  was  elected,  and  that  the  two  other 
defendants  were  his  sureties.  It  was  understood  at  such  meeting, 
that  Thomas  lies  as  principal,  and  the  two  other  defendants  as 
sureties,  should  enter  into  a  bond  for  the  due  discharge  by  the 
principal  *of  the  duties  of  his  office,  and  the  payment  of  the  rates  [  *382  ] 
on  the  9th  of  July  in  the  same  year. 

Two  county  justices,  in  pursuance  of  the  above  resolution, 
by  warrant  dated  the  9th  of  July,  1840,  appointed  Thomas  lies  to 
be  assistant  overseer.  The  warrant,  after  reciting  the  sanction  of 
the  vestry  resolution,  and  that  the  salary  of  Thomas  lies  had  been 
fixed,  for  the  execution  of  his  office  until  the  25th  of  March  next, 
stated,  that  in  pursuance  of  the  statute  of  59  Geo.  III.  c.  12,  they 
appointed  him  assistant  overseer.  Thomas  lies  continued  in  his  office 
until  the  25th  of  March,  1841,  when  he  was  again  nominated  and 
elected  to  the  same  office.  The  resolution  of  the  vestry  of  that  date 
stated,  that  the  assistant  overseer  should  ''  be  paid  the  salary  of 
502.  per  annum,  commencing  on  the  25th  of  March,  1841 ;  the 
same  securities  continuing  liable  for  the  due  discharge  of  the  duties  of 
his  office,  in  accordance  with  the  bond  already  entered  into  by  them.'' 
The  justices,  as  before,  appointed  him  to  his  office.  Thomas  lies 
was  annually,  on  each  25th  of  March,  re-elected  by  the  vestry,  at 
the  salary  of  501.,  and  subsequently  appointed  by  the  justices, 
down  to  the  25th  of  March,  1845.  He  filled  the  office  from  the 
25th  March,  1845,  to  the  25th  March,  1846,  when  he  ceased  to 
hold  it.    No  breach  of  the  bond  had  been  committed  down  to  the 
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Bamfobdi  29th  of  September,  1843 ;  but  on  the  day  of  his  ceasing  to  hold 
iLEs.  his  office  in  1846,  the  sum  of  809L  5«.  6d.  remained  in  his  hands. 
This  sum  was  afterwards  reduced  by  payments  to  the  sum  of 
1992.  5«.  6d.,  but  that  latter  sum  still  remained  doe  to  the  parish 
officers.  Neither  of  the  sureties  had  notice  of  any  breach,  nor  was 
either  of  them  called  upon  to  pay,  until  after  Thomas  lies  had 
ceased  to  be  assistant  overseer. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the 
above  circumstances,  the  defendants  Joseph  lies  and  John  Neale 
were  liable  as  sureties  of  the  defendant  Thomas  lies,  on  the  said 

[  *383  ]  bond,  to  the  plaintiffs,  for  the  *said  sum  of  199L  6«.  6d.,  so  due 
from  the  said  Thomas  lies  to  the  said  parish,  or  for  any  part  of 
the  said  sum. 

If  the  Court  should  be  of  opinion  in  the  negative,  then  the 
plaintiffs  agreed  that  a  judgment  of  nolU  prosequi  might  be  entered 
against  them.  But  if  the  Court  should  be  of  a  contrary  opinion, 
then  the  said  defendants  Joseph  lies  and  John  Neale  agreed  to 
withdraw  the  plea  pleaded  by  them  therein,  and  that  judgment  of 
confession  for  1992.  5s.  6d.  damages,  might  be  then  entered  against 
them,  with  costs. 

Hugh  Hill,  for  the  plaintiffs : 

The  question  turns  upon  the  condition  of  the  bond,  and  the 

language  of  the  59  Geo.  III.  c.  12  (i).     By  that  clause,  every 

(1)  Sect.  7  enacts,  that  *'  It  shall  be  continue  to  be  an  assistant  overaeero! 

lawful    for   the    inhabitants    of    any  the  poor,  until  he  or  they  shall  resign 

parish,  in  vestry  assembled,  to  nomi-  such  office,  or  until  his  or  their  appoint- 

nate  and  elect  any  discreet  person  ojr  ment  shall  be  revoked  by  the  inhahi- 

persons    to   be  assistant  overseer  or  tants  of  the  parish  in  vestry  assembled, 

overseers  of  the  poor  of  such  parish,  and  no  longer ;  and  it  shall  be  lawful 

and  to  determine  and  specify  the  duties  for  the  inhabitants  of  any  parish,  upon 

to  be  by  him  or  them  executed  and  the  nomination  and  election  by  them 

performed,    and    to  fix    such    yearly  of  any  assistant  overseer  or  overseers, 

salary  for  the  execution  of   the  said  to  require  and  take  security  for  the 

office  as  shall  by  such  inhabitants  in  faithful  execution  of  his  or  their  office, 

vestry  be  thought  fit ;  and  it  shall  be  by  bond,  with  or  without  a  surety  or 

lawful  for  any  two  of  his  Majesty's  sui-eties,  and  in  such  penalty  as  they 

justices  of  the  peace,  and  they  are  shall  think  fit;  and  every  such  bond 

hereby  empowered  by  warrant  under  shall  be  made  to  the  churchwardens 

their  hands  and  seals,  to  appoint  any  and  overseers  of  the  poor,  and  may, 

person  or  persons  who    shall  be  so  on  any  breach  of  the  condition  thereof, 

nominated  and  elected  to  be  assistant  be  put  in  suit,  by  and  in  the  names  of 

overseer  or  overseers  of  the  poor,  for  the  churchwardens  and  overseen  of 

such  purposes  and  with  such  salary,  as  the  poor  for  the  time  being,  by  the 

shall  have  been  fixed  by  the  inhabi-  direction  of  the  vestry  or  select  vestry, 

tants    in    vestry;    *    *    and    every  for  the  benefit  of  the  parish,  in  the 

person  or  persons  so  appointed  shall  manner  hereinafter  provided." 
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person  appointed  a83i8tant  ^overseer  is  to  continue  to  be  such,  until  Ramfobd 
he  shall  resign  office,  or  his  appointment  shall  be  revoked.  If  the  ilbs. 
minutes  of  the  vestry  are  alone  looked  at,  the  appointment  would  [  *H8t  ] 
appear  to  be  for  a  year  only,  but  the  warrant  of  the  justices,  which 
refers  to  the  statute,  authorises  the  Court  to  construe  the 
appointment  as  the  justices  have  construed  it,  namely,  as  con- 
tinuing until  resignation  or  revocation.  By  the  terms  of  the 
condition,  the  defendants  are  to  remain  liable  so  long  as  the 
assistant  overseer  continues  in  office ;  and  the  only  alteration 
which  has  taken  place  is  the  payment  of  a  fixed  salary  in  lieu  of 
poundage.  Where,  indeed,  it  appears  from  the  recital  of  the 
bond  that  the  office  is  an  annual  one,  the  liability  of  the  sureties 
will  not  endure  beyond  that  period,  though  the  condition  be  for 
the  performance  of  the  duties  **  at  all  times  thereafter  " :  Lord 
Arlington  y.  Meiricke  (i).  But  where  a  bond  given  to  secure  the 
faithful  performance  of  the  office  of  a  collector  of  parochial  rates 
(who  was  by  Act  of  Parliament  to  be  appointed  by  trustees  for  a 
year,  and  then  to  be  capable  of  re-election)  was  conditioned  for  due 
collection  of  the  rates  "  during  such  time  as  he  should  continue  in 
the  said  office,  whether  by  virtue  of  his  said  appointment,  or  of 
any  re-appointment  thereto ; "  it  was  held,  that  the  obligation  of 
the  bond  was  not  confined  to  the  year  for  which  he  was  originally 
appointed,  but  extended  to  all  subsequent  years  in  which  he  was 
continuously  re-appointed  :  Augeroy.Keen(2).  Lord  Abinobr,  C.  B., 
there  observes,  that  ''  it  would  be  difficult  to  find  any  words  more 
clear  than  those  ♦employed,  to  show  that  the  parties  meant  to  C  •5^85  ] 
provide  for  the  continuance  of  the  party  in  office."  Also  in 
Curling  v.  Chalklen  (3),  the  obligation  was  held  to  continue  as  long 
as  the  office,  the  condition  being  without  any  restraining  words, 
and  it  not  appearing  by  the  statute  that  the  office  was  an  annual 
one.     That  principle  applies  to  the  present  case. 

GreaveSy  for  the  defendants : 

The  appcmtment  by  the  vestry  was  in  terms  limited  to  a  year, 
and  the  salary  was  limited  to  the  same  period.  The  change  of 
salary  is  an  injury  to  the  sureties,  and  operated  to  discharge  their 
liability.  The  sureties  may  each  say,  *'in  hac  non  fosdera  veni,'* 
Where  a  contractor  undertook  to  perform  certain  works,  and  it  was 
agreed  that  three-fourths  of  the  work,  as  finished,  should  be  paid 

(1)  2  Wms.  Saund.  415  b.  (3)  3  M.  &  S.  502. 

(2)  1  M.  &  W.  390. 
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Bamford  for  every  two  months,  and  the  remaining  one-foarth  upon  the 
iLiu.  completion  of  the  whole  work ;  it  was  held,  that  the  sureties  for 
the  due  performance  of  the  contract  were  released  from  their 
liability,  by  reason  of  payments  exceeding  three-fourths  of  the 
work  done  having,  without  the  consent  of  the  sureties,  been  made 
to  the  contractor,  before  the  completion  of  the  whole  work: 
CalveH  V.  The  London  Dock  Co7npany(i).  It  was  there  argued, 
that  the  advances  beyond  the  stipulations  of  the  contract  were 
calculated  to  be  beneficial  to  the  sureties,  but  the  Court  said  that 
could  be  of  no  avail.  In  Whitcher  v.  Hall  {2),  Baylby,  J.,  in 
delivering  judgment,  says :  '*  In  Heard  v.  Wadham  (3)  and  CampUU 
V.  French  (4),  it  was  held,  that  the  performance  of  a  contract  sub- 
stantially the  same  as  tbat  originally  made,  did  not  give  a  right  of 
action  against  a  surety  who  had  not  consented  to  the  alteration.'* 

[  386  ]  (Parkb,  B.  :  Lord  Arlington  v.  Menicke,  and  other  cases  there 

cited,  show  that  the  condition  may  be  restrained  by  the  recital ; 
but  in  this  case,  whatever  the  justices  may  say  in  their  warrant, 
cannot  have  a  greater  effect  than  the  terms  of  the  bond  itself.  If 
the  condition  had  contained  the  words  ''  or  of  any  re-appointment 
thereto,''  as  in  Augero  v.  Keen,  there  would  have  been  an  end  of 
the  difficulty.  There  is  nothing  in  the  statute  to  prevent  the 
vestry  from  appointing  a  person  for  a  year. 

Pollock,  G.  B.  :  The  statute  only  means  this,  that  if  the  appoint- 
ment be  made  generally,  it  shall  continue  until  revoked.  Then,  if 
a  party  be  re-appointed  on  different  terms,  that  is  a  revocation  of 
his  former  appointment. 

Aldbrson,  B.  :  Assuming  that  the  defendant  would  have  been 
liable,  if  the  assistant  overseer  had  continued  in  office  upon  the 
same  terms,  he  has  not  done  so.) 


Per  CuRUM  (5) : 


Judgment  of  nolle  prosequi. 


(1)  44  R.  R.  300  (2  Keen,  638).  T.  R.  200), 

(2)  29  R  R.  244  (5  B.  &  0.  269).  (5)  PoLLOCK.    C.    B.,    PabkB,   B.. 

(3)  1  East,  619.  Aldbrson,  B.,  and  Platt,  B. 

(4)  3  R  R.    154  (2  H.   Bl.   163 ;  6 
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BOYD  AND  Another  v.  MANGLES  and  Othkks.  i8«. 

Jan,  24 
(3  Ex.  387—396;  8.  0.  18  L.  J.  Ex.  273.)  ' 

Assumpsit  for  freight  due  on  a  charter-party.  Pleas,  won  assumpsit^  and  •-  J 
the  bankruptcy  of  the  plaintiffs.  Keplication  to  the  latter  plea,  that  the 
plaintiffs,  before  their  bankruptcy,  were  indebted  to  D.  &  Co.,  and  by  an 
order  indorsed  on  the  charter-party,  requested  the  defendants  to  pay 
D.  A  Co.  all  sums  which  should  become  due  on  the  charter-party  ;  that  the 
charter-party,  with  the  order  indorsed,  was  delivered  to  D.  &  Co. :  and  that 
the  defendants  had  notice  of  the  order.  The  rejoinder  traversed  the  notice. 
It  appeared  that  the  plaintiffs,  having  offered  their  ship  to  the  defendants 
on  charter,  at  \6s,  per  ton  per  month,  the  latter  objected  on  the  ground  that 
the  ship  was  too  large.  Whereupon  the  plaintiffs  offered  to  take  half  the 
the  ship,  on  adventure,  in  partnership  with  the  defendants.  It  was  there- 
upon arranged  that  a  charter-party,  in  the  usual  form,  should  be  executed 
by  the  plaintiffs  and  defendants,  and  that  an  agreement  as  to  the  adventure 
should  be  signed  by  A.,  the  plaintiffs'  clerk,  as  their  agent,  and  a  memo- 
randum of  guarantee  should  be  signed  by  the  plaintiffs.  The  agreement 
stated,  that  the  trading,  cargo,  &c.,  should  be  upon  the  joint  account  and 
risk  of  the  defendants  and  A. ;  and  that  after  payment  or  deduction  of  the 
freight,  the  profit  or  loss  should  be  borne,  and  received  or  paid,  by  the 
parties  in  equal  moieties.  The  plaintiffs,  by  their  memorandum,  guaranteed 
A.  from  all  losses  and  expenses  happening  in  the  course  of  trading. 
The  plaintiffs,  being  indebted  to  D.  &  Co.  in  a  large  sum  of  money,  sub- 
sequently deposited  the  charter-party  with  them  as  a  security,  with  an 
indorsement  upon  it,  directed  to  the  defendants,  requiring  them  to  pay  the 
amount  due  to  D.  &  Co.  Notice  of  this  was  afterwards  given  to  the  defen- 
dants. The  plaintiffs  subsequently  became  bankrupts,  and  assignees  were 
appointed.  The  present  action  was  brought  by  D.  &  Co.,  in  the  names  of 
the  bankrupts,  to  recover  the  freight  due  under  the  charter-party. 

Held,  first,  that,  upon  the  true  construction  of  the  documents,  the  defen- 
dants were  bound,  in  the  first  instance,  to  pay  the  freight  to  the  plaintiffs ; 
and  that,  on  the  final  settlement  of  accounts,  the  profit  or  loss  was  to  be 
borne  by  the  parties,  in  equal  proportions. 

Secondly,  that  the  transaction  amounted  to  an  absolute  assignment  to 
D.  A  Co.  of  the  plaintiffs*  interest  in  the  freight,  so  as  to  prevent  it  vesting 
in  their  assignees,  and  that  the  plaintiffs  were  entitled  to  recover  as  trustees 
for  D.  &  Co. 

Assumpsit  to  recover  8,717!.  148.  8d.,  as  the  balance  of  freight 
due  nnder  a  charter-party,  of  the  23rd  of  April,  1845,  made  between 
the  plaintiffs,  as  the  owners  of  the  ship  Fifeshire^  and  the  defen- 
dants, whereby  the  defendants  agreed  to  hire  the  ship  for  six 
months,  at  the  rate  of  16«.  per  ton  per  month.  The  declaration, 
after  setting  out  the  charter-party,  and  the  usual  averments, 
alleged  as  a  breach  the  non-payment  of  the  freight.  The  defen- 
dants, Price  and  Moore,  suffered  judgment  by  default.  The 
<lefendant  Mangles  pleaded,  with  other  pleas,  first,  non  asstimpsit ; 
secondly,  the  bankruptcy  of  the  plaintiffs,  and  the  appointment  of ' 
the  assignees  under  the^f,  before  action.  Issues  were  joined  on 
the  first  and  other  pleas,  and   to  the  second  plea  the  plaintiffs 
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BoTD  replied,  that  before  their  bankruptcy  they  were  indebted  to  Messrs. 
MANOLB8.  Dixon  &  Co.  in  a  sum  of  money  exceeding  the  monies  sought  to 
be  recovered  in  the  action ;  and  by  an  order  in  writing,  indorsed 
upon  the  charter-party,  and  addressed  to  the  defendants,  requested 
'[•8^8]  the  defendants  to  pay  to  Dixon  &  Co.,  *or  their  order,  all  sums 
which  from  that  time  should  become  due  under  the  charter-party :  that 
they  delivered  the  charter-party,  with  the  order  indorsed,  to  Messrs. 
Dixon,  which  order  was  by  them  shown  to  the  defendants,  who 
thereby,  before  the  bankruptcy,  had  notice  thereof:  that  the 
plaintiffs,  in  manner  aforesaid,  assigned  to  Messrs.  Dixon  all  their 
right  to  the  sums  to  become  due  under  the  charter-party :  that  the 
sums  in  the  declaration  mentioned  became  due  to  them  under  the 
said  charter-party:  that  the  plaintiffs  were  indebted  to  Messrs. 
Dixon  in  sums  exceeding  the  monies  due  from  the  defendants 
under  the  said  charter-party ;  and  that  the  plaintiffs  sued  for  the 
benefit  of  Messrs.  Dixon. 

Rejoinder,  that  the  order  was  not  shown  to  the  defendants. 

The  replication  and  rejoinder  were  afterwards  amended,  and  the 
issue  eventually  was,  whether  the  defendants  had  notice  of  the  order. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
Hilary  Term,  1849,  a  verdict  was  found  for  the  plaintiffs  for 
3,604{.  13«.,  subject  to  a  motion  to  enter  a  verdict  for  the  defendants. 
The  following  special  case  was  afterwards  agreed  upon  between  the 
parties : 

The  plaintiffs  at  the  time  of  the  charter-party,  and  until  their 
bankruptcy,  carried  on  business  in  co-partnership,  as  shipowners 
and  importers  of  guano,  in  Southwark,  and  the  defendants  during 
that  time  were  merchants  in  co-partnership,  in  London,  and  were 
engaged  in  chartering  vessels  for  importing  guano. 

In  April,  1845,  the  plaintiffs,  by  their  broker,  offered  to  the 
defendants  to  let  to  them  the  plaintiffs'  ship  Fifeshire  on  charter, 
at  16«.  per  ton  per  month.  The  defendants  objected  to  the  Fifediire 
as  too  large,  whereupon  the  plaintiffs  offered  to  take  half  the  ship 
on  adventure,  in  partnership  with  the  defendants.  It  was  there- 
upon ultimately  arranged  that  a  charter-party,  in  the  usual  form 
(which  was  the  document  declared  upon),  should  be  executed  by 
[  *S89  ]  t,]2e  ^plaintiffs  and  the  defendants,  and  that  a  written  agreement 
as  to  the  proposed  adventure  should  be  entered  into,  which  should 
be  signed  by  one  G.  Ash  ton  (a  clerk  of  the  plaintiffs),  in  his  own 
name,  but  in  reality  as  the  agent  of  the  plaintiffs,  and  as  repre- 
senting them  in  the  transaction,  and  that  the  following  memorandum 
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should  accordingly  be  signed  by  Ashton,  and  the  succeeding  one  by        Boyd 
the  plaintiflFs.  Mangles. 

The  following  documents  were  then  agreed  upon,  and  signed  by 
the  parties  to  them,  at  the  same  time,  and  as  one  transaction,  and 
the  said  6.  Ashton  executing,  not  as  principal  but  as  agent  for  the 
plaintiffs,  as  previously  agreed  on  : 

"  Memorandum,  that  Messrs.  Mangles,  Price  and  Moore,  having, 
by  a  charter-party,  dated  the  2Srd-  of  April  instant,  hired  the  ship 
Fifeshire,  for  the  term  and  at  the  freight  therein  mentioned,  it 
is  hereby  agreed  between  them  and  Mr.  G.  Ashton,  that  the 
trading  which  shall  be  carried  on,  and  all  cargo  and  produce  which 
shall  be  sent  on  board  the  said  ship,  in  pursuance  of  the  said 
charter-party,  and  all  benefits  and  advantages  which  shall  be  derived 
therefrom,  shall  be  for  and  upon  the  joint  account  and  risk  of  the 
said  Mangles,  Price  and  Moore,  of  the  one  part,  and  the  said 
6.  Ashton  of  the  other  part,  in  equal  proportions ;  and  that  after 
payment  or  deduction  of  the  freight  and  all  incidental  expenses, 
the  profits  or  loss  which  shall  arise  shall  be  borne,  and  received  or 
paid,  by  the  said  parties,  in  equal  moieties. 

"  G.  Ashton." 
"  To  Messrs.  Mangles  &  Co. 

"London,  April  24,  1845. 

"  In  consequence  of  your  having  agreed  with  Mr.  G.  Ashton  that 
he  shall  be  entitled  to  one  moiety  of  the  profits  to  be  earned  by  you 
in  trading  with  the  ship  Fifeshire,  in  pursuance  of  the  charter-party 
entered  into  between  you  *and  ourselves,  Mr.  G.  Ashton  also  bearing  [  '390  ] 
one  moiety  of  the  expense  and  loss,  if  any,  attending  the  same,  we 
hereby  jointly  and  severally  guarantee  and  undertake,  from  time  to 
time  and  at  all  times  thereafter,  to  save  you  harmless  against  the 
share  of  all  such  charges  and  expenses  and  loss  as  may  be  sustained 
or  happen  in  the  course  of  such  trading,  which  Mr.  G.  Ashton,  by 
virtue  of  your  agreement  with  him,  would  be  liable  to  and  ought 
to  pay." 

The  plaintiffs  then  undertook  to  reimburse  to  the  defendants  the 
money  paid  by  them,  by  reason  of  Ash  ton's  non-payment. 

The  Fifeshire  sailed  from  Liverpool,  in  June,  1845,  and  in  August, 
1846,  arrived  again  in  England  with  a  cargo  of  guano,  which  was 
delivered  to  the  defendants. 

Whilst  the  Fifeshire  was  on  the  voyage,  the  defendants  accepted 
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BoTD        bills  of  exchange,  drawn  upon  them  by  the  plaintiffs,  for  instalmentfi 
Mamolm,     of  the  freight,  pursuant  to  the  charter-party,  to  the  amount  of 
l,450i.,  which  were  duly  paid. 

In  December,  1845,  the  plaintiffs  being  indebted  in  the  sum  of 
12,000Z.  to  Messrs.  Dixon  &  Co.,  bankers,  deposited  with  them  the 
charter-party  in  question,  as  security  for  the  amount,  with  the 
following  words  written  in  the  margin,  and  signed  by  the  plaintiffs: 

**  December  1, 1845. 
''  Messrs.  Mangles,  Price  &  Co.,  please  to  pay  the  amount  of  what 
is  due  from  this  date  to  Messrs.  Dixon  &  Co.,  or  their  order. 

"  John  Boyd  &  Co." 

The  charter-party  bore  no  stamp  in  respect  of  this  memorandum. 

In  March,  1846,  the  defendants  received  notice  from  Messrs. 
Dixon  &  Co.  that  the  charter-party  had  been  deposited  in  their 
[  *89l  ];  hands  for  a  valuable  consideration ;  that  ♦the  plaintiffs  thereby 
authorised  the  defendants  to  pay  Messrs.  Dixon  all  sums  due  or  to 
become  due  on  the  charter-party,  and  they  required  the  defendants 
to  pay  all  such  monies.  In  consequence  of  this  notice  and  of  sub- 
sequent correspondence,  the  defendants,  on  the  20th  of  May,  1846, 
paid  Messrs.  Dixon  160Z.,  and  on  the  9th  of  July,  300Z.  It  is  the 
usual  practice,  upon  the  hire  of  ships  on  time  charters,  for  the 
charterers  to  pay  instalments  during  the  voyage. 

On  the  25th  of  May,  1846,  a  fiat  in  bankruptcy  issued  against 
the  plaintiffs,  under  which  they  were  declared  bankrupts,  and 
assignees  were  appointed,  and  the  present  action  was  brought  by 
Messrs.  Dixon  &  Co.,  in  the  names  of  the  bankrupts,  to  recover  for 
the  hire  of  the  Fifeshire,  under  the  charter-party,  for  fifteen  months 
and  five  days,  at  16^.  per  ton  per  month,  after  deducting  the 
above  payments  (amounting  to  1,900Z.)  made  to  the  plaintiffs  and 
Messrs.  Dixon  &  Co. 

The  cargo  of  the  Fifeshire  was  sold,  in  September,  1846,  by  the 
defendants,  for  the  benefit  of  the  parties  interested,  and  the  nett 
proceeds  thereof  amounted  to  l,715i,  18«.  llrf.  A  considerable  loss, 
therefore,  was  sustained  by  the  adventure,  and  an  account  was 
delivered  by  the  defendants  to  Messrs.  Dixon  &  Co.  The  pleadings 
were  to  form  part  of  the  case,  and  either  party  was  to  have  upon 
the  argument  the  same  power  of  amendment  as  they  would  respec- 
tively have  had  at  Nisi  Prius,  under  the  order  of  the  Chief  Babok. 
The  Court  was,  by  consent,  to  have  the  same  power  of  drawing  any 
inferences  of  fact  (and  deciding  upon  them)  that  a  jury  would  have; 
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and  should  it  be  the  opinion  of  the  Court,  that,  either  in  the  present        botd 
state  of  the  record,  or  under  any  amendment  which  it  might  have     mangles. 
been  necessary  to  make   under   the  Judge's  order,  the  plaintiffs 
would  be  bound   to  prove  the  memorandum  indorsed  upon   the 
charter-party,  the  defendants  were   to  have  the   benefit  of  any 
objection  arising  from  the  want  of  a  stamp. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  [  ^^^  ] 
plaintiffs  were  entitled  to  a  verdict  upon  the  first  and  second  issues, 
or  either  of  them.  If  the  plaintiffs  were  so  entitled,  the  verdict 
was  to  be  entered  for  the  sum  of  S,604Z.  13«.  on  such  issue  as  the 
Court  might  direct ;  if  otherwise,  the  verdict  was  to  be  entered  for 
the  defendants. 

Martin,  for  the  plaintiffs : 

The  first  question  arises  under  the  plea  of  non  assumpsit^  and 
depends  upon  the  construction  of  the  contract.  By  the  rule  of 
H.  T.,  4  Will.  IV.  1  0),  "the  plea  of  non  assumpsit  operates  only 
as  a  denial  in  fact  of  the  express  contract  or  promise  alleged,  or  of 
the  matters  of  fact  from  which  the  contract  or  promise  alleged  may 
be  implied  by  law  ; "  therefore,  the  plaintiffs  are  entitled  to  recover, 
if  the  contract  was  proved  in  point  of  fact.  Now  the  obvious 
intention  of  the  parties  was,  that  the  freight  should,  at  all  events, 
be  paid  by  the  defendants ;  that  the  liability  of  the  plaintiffs  to 
share  the  risk  should  continue,  although,  on  a  subsequent  statement 
of  account,  they  might  have  to  recoup  the  charterers  a  portion  of 
the  money  paid.  The  difficulty  has  arisen  from  a  state  of  things 
which  neither  party  contemplated  at  the  time  the  contract  was 
entered  into,  for  they  no  doubt  expected  a  profit  beyond  the  freight. 
This  is  an  independent  agreement  to  pay  a  certain  sum  of  money : 
Pordage  v.  Cole  (2) ;  and  if  non  assumpsit  would  have  been  no 
answer  to  a  breach  alleging  the  non-payment  of  the  first  monthly 
instalment,  it  cannot  afford  any  defence  in  respect  of  the  ultimate 
balance.  Secondly,  this  is  not  a  cause  of  action  which  vested  in 
the  plaintiffs'  assignees,  for  they  only  took  what  the  bankrupt  was 
legally  and  beneficially  interested  in :  Bum  v.  Carvalho  (a).  The 
plaintiffs  are  suing,  not  in  their  own  right,  but  as  trustees  for 
Messrs.  Dixon  &  Co.  ♦Thirdly,  it  was  not  necessary  for  the  plain-  [  *393  ] 
tiflfs  to  prove  the  order  indorsed  on  the  charter-party;  for  the 
assignment  was  by  parol,  and  the  order  was  a  mere  direction  as  to 

(1)  Jervis's  Bules,  126.  (3)  48  R.  R.  213  (1  Ad.  &  EI.  883). 

(2)  1  Saund.  320. 
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BoTD        whom  the  defendants  were  to  pay.     The  fact  of  notice  was  alone 
Manolbs.     traversed  ;  and  no  amendment  was  necessary. 

Peacock^  for  the  defendants : 

Gibson  V.  Winter  {\)  decided,  that  a  trustee,  suing  as  plaintiff 
in  a  court  of  law,  must  be  treated  in  all  respects  as  a  party  to  the 
cause;  and  any  defence  against  him  is  a  defence  in  that  action 
against  the  cestui  que  trust  who  uses  his  name.  The  plaintiffs 
were  partners  in  the  adventure.  This  being  one  entire  transaction, 
the  several  documents  must  be  read  as  if  incorporated ;  and  it  is 
expressly  found,  that  the  defendants  having  objected  to  hire  the 
vessel,  the  plaintiffs  agreed  to  participate  in  the  profit  and  loss. 
The  principal  charge  was  the  freight ;  therefore  that  was  to  be 
deducted  from  the  amount  realised  by  the  sale  of  the  guano.  If 
the  cargo  had  fetched  nothing,  and  the  defendants  had  paid  half 
the  freight,  could  the  plaintiffs  have  sued  them  for  the  other  half  ? 
That  the  freight  was  a  mere  item  of  account  in  the  partnership 
transaction,  is  evident  from  the  terms  of  the  memorandum,  by 
which  the  profit  and  loss  are  to  be  borne,  or  received  and  paid, 
in  equal  moieties,  *'  after  payment  or  deduction  of  the  freight  and 
all  incidental  expenses." 

(PiiATT,  B. :  That  only  points  out  the  mode  in  which  the  account 
is  to  be  taken. 

Parke,  B.  :  If  the  parties  intended  that  the  freight  should  be 
paid  out  of  the  profits,  why  did  they  preserve  the  form  of  a  charter- 
party,  with  a  collateral  agreement  in  the  name  of  a  third  person  ? 
The  question  is,  whether  there  is  any  variance  in  the  statement  of 
the  contract.) 

The  memorandum  altogether  altered  the  contract  contained  in  the 
charter-party,  and  rendered  the  transaction  a  mere  partnership 
[  •394  J  account.  A  contemporaneous  *indorsement  will  qualify  the  effect 
of  a  written  instrument:  Hartley  v.  Wilkin8on{2),  Sparrow  v. 
Chisman  (3).  Besides,  the  defendants  have  not  received  notice  of 
the  order.  This  was  not  an  absolute  assignment  in  equity  of  the 
debt,  but  only  an  equitable  mortgage,  the  charter-party  having 
been  deposited  as  a  security. 

(Parkb,  B.  :  If  the  intention  was  that  the  whole  debt  should, 

(1)  39  R.  R.  41 1  (6  B.  &  Ad.  96).  (.3)  32  R  B.  664  (9  B.  &  C.  241). 

(2)  4  Camp.  127. 
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in   the  first  instance,  be  received  by  the  parties  to  whom  it  was        Boyd 
assigned  as  a  security,  that  takes  from  the  assignor  the  right  to     manolb?. 
receive  any  part  of  it.    But  whether  Dixon  &  Co.  were  merely  to  have 
a  lien  on  the  debt  for  the  amount  due  to  them,  or  whether  they  were 
to  receive  the  freight,  it  is  clear  that  the  defendants  have  had  notice.) 

PoLi/)CK,  C.  B. : 

The  plaintiffs  are  entitled  to  judgment.  The  first  question  arises 
upon  the  general  issue,  and  upon  that  I  think  the  plaintiffs  ought 
to  recover.  The  contract  has  been  correctly  described  in  the 
course  of  the  argument  by  Afr.  Martin ;  and  although  in  reality 
the  two  agreements  were  entered  into  contemporaneously,  we 
must  construe  them  with  reference  to  the  intention  of  the  parties 
manifest  on  the  documents  themselves.  The  true  construction 
is,  not  that  there  was  a  general  partnership,  which  gave  the 
parties  a  community  of  interest  in  the  goods,  but  only  a  com- 
munity of  interest  in  the  result  of  profit  or  loss;  and  in  the 
meantime  the  freight  was  to  be  paid  for  the  hire  of  the  ship  to  the 
owner,  which  was  to  be  allowed  on  the  ultimate  settlement  of 
accounts.  With  respect  to  the  question  of  notice,  the  plaintiffs  are 
also  entitled  to  succeed.  Mr.  Peacock  contended,  that  there  was 
a  distinction  between  the  mortgage  of  a  debt,  and  the  absolute 
assignment  of  a  debt.  Whatever  may  be  the  case  in  a  court  of 
equity,  we  cannot  recognise  such  a  distinction  here.  Notice  was 
given  to  the  defendants,  that  the  documents  were  deposited  with 
•Dixon  &  Co.,  and  the  effect  of  that  notice  was,  to  give  Dixon  &  Co.  [  *8»5  ] 
a  right  to  receive  the  freight  as  it  became  due.  Indeed,  the 
defendants  seem  to  have  thought  so,  for  they  have  more  than  once 
paid  instalments  when  demanded.  Therefore  we  are  enabled  to 
construe  the  agreement,  not  only  by  the  plain  meaning  of  the 
words,  but  also  by  the  conduct  of  the  parties  themselves. 

Pabkb,  B.  : 

I  am  of  the  same  opinion.  The  first  question  is,  whether  there 
is  any  variance.  The  contract  stated  in  the  declaration  is,  that  the 
defendants  agreed  to  hire  the  ship  for  six  months,  and  to  pay 
freight  at  the  rate  of  16«.  per  ton  per  month.  The  defendants  say, 
that  they  never  entered  into  such  a  contract,  because,  at  the  time 
of  subscribing  the  charter-party,  they  made  another  agreement 
with  Ashton,  as  agent  of  the  plaintiffs,  and  that  the  effect  of  those 
documents,  taken  together,  was  to  make  them  no  longer  responsible 
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Boyd  for  the  payment  of  freight  under  the  charter-party,  but  to  constitute 
MANOLE&  ^  partnership  transaction,  in  which  the  ship  was  to  be  engaged  for 
their  joint  profit  and  loss.  If  sach  was  the  intention  of  the  parties, 
why  did  they  not  simply  stipulate  for  the  hire  of  the  vessel  upon 
their  joint  profit  and  loss?  That  they  had  a  different  intention,  is 
plainly  to  be  collected  from  the  documents  themselves.  In  con- 
struing the  documents,  we  may  give  effect  to  every  part  of  them, 
by  saying,  that  in  the  first  instance  the  defendants  were  to  hire 
the  ship  and  pay  the  freight,  and  that  on  the  termination  of  the 
adventure,  the  accounts  were  to  be  settled,  and  the  profit  or  loss 
to  be  borne  by  the  parties  in  equal  proportions ;  and  that  the  name 
of  Ashton  having  been  introduced,  the  plaintiffs  subscribed  the  agree- 
ment, as  a  security  for  the  repayment  by  him.  Construing  these 
instruments  as  executed  at  the  same  time,  their  effect  is,  that  the 
defendant  is  to  pay  the  freight  in  the  first  instance,  and  afterwards 
to  be  recouped.  The  situation  of  the  parties  is  the  same  as  if  the 
[  *396  ]  ^agreement  had  been  to  hire  the  vessel  from  a  third  person,  and 
that  person  was  in  truth  the  plaintiff.  It  is  clear  that  the  defendants 
understood  the  contract  in  this  sense,  since  they  paid  the  first 
instalment  to  the  plaintiffs,  and  after  the  assignment  to  Dixon  &  Co., 
they  paid  to  them  two  other  instalments. 

Then,  with  respect  to  the  second  plea,  the  replication  states,  that 
the  plaintiffs  assigned  to  Dixon  &  Co.  all  their  right  to  the  sums 
due  under  the  charter-party,  and  it  is  clear  the  object  was  to  take 
out  of  the  bankrupts  the  whole  equitable  interest  in  the  proceeds, 
so  that  whatever  benefit  could  possibly  arise  from  the  charter-party, 
was  to  be  absolutely  assigned.  If  the  assignors  retained  any  right, 
the  replication  would  be  bad,  inasmuch  as  the  whole  equitable 
interest  was  not  taken  out  of  the  bankrupts.  The  rejoinder  admits 
the  assignment,  and  the  only  issue  raised  is,  whether  notice  was 
given  to  the  defendants  by  Dixon  &  Co.,  of  their  right  to  receive 
the  proceeds.  It  is  clear  that  the  defendants  had  notice,  that  the 
right  to  receive  all  monies  due  under  the  charter-party  was  assigued 
to  Dixon  &  Co.  for  a  valuable  consideration,  and  that  takes  from 
the  assignors  the  right  to  receive  any  portion.  With  respect  to  the 
other  question,  there  has  been  no  amendment,  nor  is  any  necessarj. 

Alderson,  B.,  and  PiiATT,  B.,  concurred. 

Judgment  for  the  plauntifi. 
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BUEME8TER  v.   CROPTON.  i849. 

(3  Ex.  397—401 ;  S.  C.  18  L.  J.  Ex.  142 ;  6  Dowl.  &  L.  430.)  Jan^. 

To  a  scire  faciai  under  the  7  Geo.  IV.  c.  46,  s.  13,  against  a  member  for         [  397  ] 
the  time  being  of  a  banking  co-partnership,  it  is  no  answer  that  the  plaintiff 
had  previously  issued  another  $cire  facias^  and  obtained  judgment  thereon, 
against  another  member  for  the  time  being  of  the  same  co-partnership. 

Scire  facias  under  the  7  Geo.  IV.  c.  46.  The  declaration 
stated,  that  F.  Barmester,  as  public  officer  of  "  The  London  and 
Westminster  Bank,"  had  recovered  judgment  against  G.  Burdis, 
as  public  officer  of  "  The  North  of  England  Joint-stock  Banking 
Company,"  for  58,9502.,  and  that  the  defendant  is  a  member  of  the 
last-mentioned  co-partnership  :  that  the  sheriff  was  commanded  to 
make  known  to  the  defendant,  that  he  might  show  cause  why  the 
plaintiff  ought  not  to  have  execution  against  him,  the  defendant, 
of  the  damages,  &c. 

The  defendant  pleaded,  that  he  and  one  J.  Aitchison  at  the  time 
of  the  judgment,  and  up  to  the  issuing  of  the  scire  facias,  were 
members  of  the  last-mentioned  co-partnership,  and  jointly  liable 
to  have  execution  against  them  upon  the  said  judgment:  that 
before  the  issuing  of  the  scire  facias  in  the  declaration  mentioned, 
the  plaintiff  issued  another  writ  of  scire  facias  against  J.  Aitchison, 
and  by  the  judgment  of  the  Court  it  was  considered,  that  the 
plaintiff  should  have  execution  against  the  said  Aitchison  of  the 
damages,  &c.    Verification. 

The  plaintiff  demurred  specially,  but  the  objection  urged  was, 
that  the  statute  gave  the  right  of  execution  against  members  for 
the  time  being  of  such  co-partnerships,  of  which  the  defendant 
was  a  member,  irrespective  of  any  judgment  having  been  pre- 
viously obtained  in  scire  facias  against  other  members  of  such 
co-partnership. 

WiUes^  in  support  of  the  demurrer  : 

By  the  18th  section  of  the  6  Geo.  lY.  c.  46,  execution  may  issue, 
in  the  first  instance,  against  any  "  member  or  members  for  the 
time  being  "  of  the  co-partnership  ;  therefore  the  defendant  cannot 
succeed,  unless  he  establishes  this  proposition — that,  when  *the  [  ♦398  ] 
icire  facias  is  executed  against  one  member  for  the  time  bein^,  the 
remedy  is  merged,  and  the  plaintiff  precluded  from  proceeding 
against  any  other  member  of  that  class. 

(Aldbbsom,  B.  :  If  that  doctrine  were  carried  to  its  full  extent, 
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BuRMRSTEB    the  Original  judgment  would,  in  some  cases,  be  an  answer  to  its 
Croptok.      own  scire  facias;  for  the  original  judgment  is  sometimes  obtained 
against  a  party  primarily  liable.) 

The  case  of  King  v.  Hoare  (i)  is  distinguishable,  because  there  the 
defendants  were  joint  debtors ;  but  this  enactment  gives  a  joint 
and  several  remedy  against  each  class  of  members.  The  section 
must  be  read  as  if  the  language  had  been  against  any  person  or 
persons,  *'  members  of  the  co-partnership."  Fowler  v.  Rickerby(2) 
shows,  that  the  non-joinder  of  other  parties  cannot  be  pleaded  in 
abatement  of  a  writ  of  this  description. 

The  Court  then  called  on 

Manisty  to  support  the  plea  : 

These  judgments  are,  by  the  7  Geo.  IV.  c.  46,  to  be  executed  in 
the  mode  pointed  out  by  that  statute  in  conjunction  with  the 
established  practice.  A  scire  facias  is  only  necessary  for  the 
purpose  of  making  the  record  consistent  with  the  process.  The 
Legislature  considered,  that  execution  might  issue  against  a 
member  of  the  co-partnership,  on  a  judgment  against  the  pablie 
officer,  without  a  suggestion  or  scire  facias ;  therefore  the  execution 
which,  by  the  practice  of  the  Court,  issues  through  the  medium  of 
a  scire  facias,  is,  under  the  statute,  the  same  as  if  it  had  gone 
without  the  intervention  of  that  writ.  The  object  of  the  sdrt  facias 
is  to  substitute  the  party  against  whom  execution  is  to  issue,  for 
the  party  whose  name  is  on  the  record ;  and  when  one  or  more 
members  of  a  class  are  selected,  the  record  is  complete  as  a  judg- 
[  ^399  J  ment  against  them ;  but  there  is  no  principle  or  authority  *for 
saying,  that  one  judgment  against  several  members  can  be  split 
up  into  several  executions.  It  is  clear  that  a  party,  who  sues  one 
only  of  several  joint  contractors,  cannot  afterwards  proceed  against 
the  others ;  and  there  is  no  difference,  in  this  respect,  between  an 
action  and  an  execution.  The  judgment  and  execution  on  the 
scire  facias  are  part  and  parcel  of  the  original  record,  and  ought  to 
include  all  members  of  the  particular  class ;  but  if  the  plaintiff's 
argument  be  correct,  there  might  be  on  the  same  record  numerous 
judgments,  with  a  variety  of  executions  upon  each.  The  discharge 
of  one  member  in  custody  on  a  ca.  sa.  would  not  operate  in  discharge 

(1)  67  £.  £.  694  (13  M.  &  W.  495).  (2)  2  Man.  &  G.  760 ;  3  Soatt,  N.  B. 

138. 
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of  the  others  ;  and  the  conflict  of  right  would  be  bo  great,  that  no    Bubmester 

Court  could  give  effect  to  the  14th  section,  which  provides  for  the     cropton. 

indemnity  of  persons  against  whom  execution  has  issued.     It  would 

be  a  great  hardship  on  the  parties ;  for,  if  one  writ  only  had  issued, 

the  debt  might  have  been  paid.     The  intention  of  the  statute  was 

to   relieve  creditors  from  technical  difficulty,  and  afford  them  a 

summary  means  of  obtaining  judgment :  Dodgson  v.  Scott  (i) ;  but 

the  remedy  must  be  pursued  according  to  the  established  course  of 

law.    A  9cire  facias  is  a  judicial  writ,  and  ought  to  include  all 

parties :  Lilly's  Prac.  Beg.,  497.     Bosanquet  v.  Graham,  cited  in 

E$daile  v.  Laind  (2),  shows  that  this  defence  is  pleadable  in  bar. 

Willes  replied. 

Pollock,  C.  B.  : 

The  plaintiff  is  entitled  to  judgment.  The  Court  can  prevent 
any  oppression,  if  attempted ;  and  all  we  have  now  to  do  is  to 
construe  the  statute,  and  see  that  this  proceeding  is  not  in  contra- 
vention of  it.  I  think  it  is  not.  If  the  point  were  new,  I  should 
come  to  the  same  conclusion  ;  but  I  consider  that  we  are  bound  by 
authority  *and  practice.  It  is  true,  that  persons  who  are  associated  [  *400  ] 
in  these  co-partnerships  often  pay  dear  for  their  privileges  ;  but 
the  intention  of  the  Legislature  was,  that  a  creditor  might  have 
an  opportunity  of  obtaining  payment  from  any  member  of  the 
co-partnership. 

Pabkb,  B.  : 

The  question  does  not  depend  upon  the  common  law,  but  on  the 
construction  of  the  13th  section  of  the  6  Geo.  IV.  c.  46,  which 
constitutes  a  new  mode  of  suing  and  being  sued,  and  creates  new 
liabilities.  It  appears  to  me  that  we  ought  to  construe  that  section 
so  as  to  carry  into  effect  the  intention  of  the  Legislature,  which 
evidently  was,  that  by  suing  the  members  of  one  or  more  classes 
in  succession,  the  creditor  might  recover  his  debt.  It  is  manifest 
he  would  not  be  paid,  if,  after  execution  against  one  of  a  particular 
class,  who  was  not  able  to  pay,  there  was  an  end  of  all  further 
execution  against  any  other  member  of  that  class ;  for,  according 
to  the  defendant's  argument,  the  plaintiff  must  then  resort  to 
another  class,  which,  by  the  statute,  he  could  not  do  until  he  had 
exhausted  all  the  members  of  the  previous  class.  Therefore  the 
(1)  76  B.  E.  657  (2  Ex.  467).  (2)  12  M.  &  W.  607. 
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BuKMESTBB  efifect  of  putting  that  construction  on  the  statute  would  be,  that  if 
CBofTOK.  one  member  of  a  class  turned  out  insolvent,  the  plaintiff  would 
have  no  remedy  at  all.  The  statute  was  evidently  framed  by  some 
one  not  conversant  with  proceedings  at  common  law;  bat  it  is 
perfectly  clear  that  the  Legislature  meant,  in  one  way  or  another, 
by  making  different  classes  of  persons  responsible,  that  the  creditor 
should  be  paid  his  debt.  It  is  said  to  be  a  hardship  that  several 
concurrent  writs  of  execution  should  issue,  when,  perhaps,  if  one 
had  issued  in  the  first  instance,  the  debt  would  have  been  paid ; 
but  it  should  be  recollected  that  none  would  have  issued,  unless  the 
creditor  were  unpaid.  If,  indeed,  a  number  of  writs  issued  for  the 
purpose  of  oppression,  the  Court  would  interfere  to  prevent  the 
abuse  of  its  process  ;  but  the  mere  fact  of  one  writ  having  issued 
[  ♦401  ]  against  a  person  liable  to  *pay  the  creditor,  is  no  answer  to  another 
writ  against  another  shareholder  of  that  class. 

Aldbrson,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintif. 


1849.  SUTTON  V.   RAWLING8. 

Jan.J2^ 31.  ^3  j,^  407— 412 ;  S.  C.  18  L.  J.  Ex.  249 ;  6  Dowl.  &  L.  673.) 

[  407  ]  The  7  Geo.  II.  c.  20,  s.   1,  which  enables  a  mortgagor,  after  action 

brought,  to  obtain  a  reconveyance  of  the  property  upon  payment  of  the 
principal,  interest,  and  costs  of  suit,  applies  only  to  cases  in  which  the 
mortgagee  is  not  in  possession,  and  in  which  he  has  not  attempted  to 
exercise  the  right  of  sale.  Therefore,  where  a  mortgagee,  in  pursuance  of 
a  power  of  sale,  attempted  to  dispose  of  the  property,  but  without  success, 
the  Court  refused  to  compel  him  to  re-convey  the  premises  and  deliver  up 
the  deeds,  except  on  payment  of  the  costs  of  the  abortive  attempt  at  sale, 
and  of  showing  cause  against  the  rule. 

This  was  a  rule,  calling  on  the  plaintiff  to  show  cause  why  he 
should  not  assign  or  re-convey  certain  l^nd  and  a  messuage,  com- 
prised in  a  mortgage  deed,  and  deliver  up  all  deeds,  &e,,  relating 
to  the  title  to  the  same. 

The  defendant  had,  on  the  26th  of  May,  1845,  mortgaged  to  the 
plaintiff  the  land  and  messuage,  to  secure  the  repayment  of  7(W. 
advanced  by  the  plaintiff,  and  of  the  interest  thereon,  on  the  26th 
of  November  in  the  same  year.  By  the  mortgage  deed  the  defen- 
dant covenanted  to  repay  the  principal  and  interest  on  the  26th 
of  November,  and  empowered  the  plaintiff  to  sell,  in  the  event  of 
default  in  payment  within  nine  months  after  that  day.    On  the 
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10th  of  July,  1846,  the  principal  and  interest  remaining  unpaid,  Sutton 
the  plaintiff,  with  the  concurrence  of  the  defendant,  advertised  the  rawltngs. 
mortgaged  premises  for  sale  by  auction,  and,  on  the  14th  of  July 
following,  put  them  up  for  sale  in  pursuance  of  the  advertise- 
ment, but  failed  to  obtain  a  bidder.  On  the  7th  of  January, 
1847,  the  plaintiff  brought  the  present  action  on  the  defendant's 
covenant.  On  the  7th  of  April  following,  the  proceedings  in  that 
action  were  stayed,  on  payment  of  the  interest  due  on  that  day, 
and  the  costs  of  suit,  the  defendant's  attorney  undertaking  to  pay, 
at  the  expiration  of  three  months,  the  amount  of  the  principal, 
and  the  further  interest  which  would  then  become  due.  The 
defendant*s  attorney  did  not  perform  his  undertaking;  but  a 
Judge's  order  having  been  obtained,  on  the  27th  of  July,  1847, 
requiring  him  to  pay  the  principal  and  interest,  and  the  costs  of 
the  application  for  such  order,  within  a  week,  he,  on  the  2nd  of 
August,  1847,  paid  the  principal,  interest,  and  costs,  exacting,  on 
that  occasion,  before  he  would  pay  the  money,  and  as  a  condition 
of  his  making  such  *payment,  the  following  undertaking  from  the  [  **^^  ] 
plaintiff's  attorney : 

"  Weston-super-Mare,  2  August,  1847. 
"  Sutton  v.  Rawlings. 
"Memorandum. — The  principal  and  interest  due  from  the 
defendant,  up  to  this  day,  together  with  the  premiums  for 
insurance,  have  this  day  been  paid  to  me,  as  solicitor  in  the  cause ; 
and  I  hereby  undertake,  that  the  plaintiff  shall  execute  a  transfer 
of  the  mortgage  or  re-conveyance  of  the  property,  on  payment  of 
all  costs  he  may  have  sustained  as  mortgagee,  and  the  costs  he  may 
incur  by  reason  of  such  transfer  or  re-conveyance. 

"Chas.  B.  Chalmers." 

On  the  9th  of  August,  1848,  the  plaintiff  executed  the 
re-conveyance,  and,  by  his  attorney,  offered  to  deliver  it  to  the 
defendant's  attorney,  on  payment  of  the  costs  he  had  incurred  as 
mortgagee,  and  by  reason  of  the  execution  of  the  re-conveyance. 
The  defendant,  by  his  attorney,  refused  to  pay  those  costs,  and 
now  sought  to  obtain,  under  the  7  Geo.  II.  c.  20,  s.  1,  the  deed  of 
re-conveyance,  and  the  other  deeds  mentioned  in  this  rule,  without 
reimbursing  the  plaintiff  for  the  costs  incurred  by  him  in  the 
abortive  attempt,  or  his  costs  attendant  on  the  re-conveyance,  con- 
tending that  the  costs  which  the  Legislature,  by  that  statute, 
required  the  mortgagor  to  pay,  are  the  costs  of  suit  alone. 
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SuTTow  Montague  Smith  showed  cause  (January  12) : 

V, 

Rawlinos.  The  question  in  this  case  arises  upon  the  first  section  of  the 
7  Geo.  II.  c.  20,  "  for  the  more  easy  redemption  and  foreclosure  of 
mortgages ; "  and  it  is  submitted,  that  the  defendant  is  not  entitled 
to  a  re-conveyance  and  his  deeds,  unless  he  reimburses  the  plaintiff 
[^409]  the  costs  attendant  upon  the  mortgage,  ^including  those  of  the 
abortive  sale.  Smeeton  v.  Collier  (i)  shows,  that  the  statute  applies 
to  an  action  of  covenant  on  the  mortgage  deed,  though  the  words 
used  are,  ''where  any  action  shall  be  brought  on  any  bond." 
This,  however,  is  not  the  ordinary  case  of  a  mortgage,  with  a 
proviso  for  redemption  on  repayment  of  principal  and  interest; 
but  the  deed  creates  certain  trusts  for  sale, — a  species  of  mortgage 
which  was  not  common  at  the  time  the  statute  passed. 

(Fauke,  B.  :  The  preamble  of  the  statute  states  the  purpose  of 
it,  namely,  "  to  stay  mortgagees  from  proceeding  to  judgment  and 
execution  ;  "  that  would  equally  apply  whether  there  was  a  power 
of  sale  or  not.) 

The  plaintiff's  attorney  agreed  to  re-convey,  on  payment  of  all 
costs  which  the  plaintiff  may  have  sustained  as  mortgagee ;  and 
that  agreement  gives  the  attorney  a  lien  on  those  costs.  It  is  clear 
that,  on  a  bill  of  foreclosure,  the  defendant  must  have  paid  the 
costs  arising  from  the  attempt  to  sell  the  property.  In  Doe  d. 
BUigg  V.  Steel  (2),  the  sums  in  dispute  were  neither  expenses  at  law 
nor  in  equity. 

The  Court  then  called  on 

Prideaux  to  support  the  rule : 

The  defendant  is  entitled  to  a  re-conveyance  and  his  title  deeds, 
on  payment  of  the  costs  of  the  suit  only.  That  is  plain  from  the 
words  of  the  first  section,  which  enable  the  mortgagor  to  redeem, 
upon  payment  of  the  principal  and  interest  due,  "  and  also  all 
such  costs  as  have  been  expended  in  any  suit  or  suits  at  law  or  in 
equity,  upon  such  mortgage."  Since  the  attempt  to  enforce  pay- 
ment has  brought  the  case  within  the  provisions  of  the  first  section, 
the  Court  has  no  alternative,  unless  the  plaintiff  brings  himself 
within  the  terms  of  the  third  section,  by  insisting,  in  writing  under 
his  hand,  either  that  the  defendant  has  no  right  to  redeem,  "or 
[  **io  ]  that  *the  premises  are  chargeable  with  other  or  different  principal 
(1)  1  Ex.  467.  (2)  1  Dowl.  P.  C.  359. 
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sums  than  what  appear  on  the  face  of  the  mortgage."  The  third  Sutton 
section  explains  the  meaning  of  the  first,  and  shows  that  it  was  kawltkos. 
intended  to  be  confined  to  the  principal  sams  due  on  the  face  of  the 
mortgage  itself.  In  Doe  d.  Blagg  v.  Steel,  it  was  held  that  the 
defendant  was  entitled  to  have  proceedings  in  ejectment  stayed,  on 
payment  of  the  principal  and  interest  due  on  the  mortgage  deed, 
with  the  costs  incurred  at  law  and  in  equity,  without  paying  any 
bygone  interest  on  the  expense  of  preparing  the  mortgage  deed, 
or  any  assignment  of  it. 

(Parke,  B.  :  On  referring  to  my  note  of  Smeeton  v.  Colliery  I  find 
that  this  point  was  raised  by  Mr.  Wkitehurst ;  but  the  objection 
that  all  the  costs  had  not  been  paid  was  overruled  (i).) 

Cur.  adv.  rvlU 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

Mr,  Prulcaux,  in  the  last  Term,  obtained,  on  behalf  of  the 
defendant,  a  rule  calling  upon  the  plaintifif  to  show  cause  why  he 
should  not  sarrender  certain  land  and  a  messuage,  and  deliver  up 
all  deeds  relating  to  them ;  in  other  words,  why  he  should  not 
re-convey  premises  which  had  been  mortgaged  to  him,  and  deliver 
up  to  the  *mortgagor  the  muniments  of  the  title  to  them.  (His  [  ♦411  ] 
Lordship  then  stated  the  facts  as  above  set  forth.)  On  the  9th  of 
August,  1848,  the  plaintifif  executed  the  re-conveyance,  and  by  his 
attorney  ofiTered  to  deliver  it  to  the  defendant's  attorney,  on  pay- 
ment of  the  costs  he  had  incurred,  as  mortgagee,  by  reason  of  this 
conveyance.  The  defendant,  by  his  attorney,  refused  to  pay  those 
costs,  and  seeks  to  obtain,  under  the  7  Geo.  II.  c.  20,  s.  I,  the 
deed  of   re-conveyance,  and  other  deeds  mentioned   in   his  rule, 

(1)  Flood,  who  was  counsel  for  the  an  order  for  staying  proceedings  in 

defendant  in  Smeeton  v.  Collier,  stated,  the  action,  on  payment  of  the  prin- 

that    the    mortgagees    in    that    case  cipal,  interest,  and  costs  of  that  action, 

refused  to  deliver  up  the  deeds,  unless  which  having  heen  done,   the  same 

paid  the  expenses    of   two    ahortiye  learned  Judge  made  another  order  for 

attempts  to  sell  the*property,  under  a  the  delivery  to  the  mortgagor  of  the 

power  in  the  mortgage  deed,  the  costs  mortgage  and  other    deeds,    on    the 

of  an  action  of  ejectment  to  recover  groimd  that  the  principal,    interest, 

possession  of  the  property,  the  costs  of  and  all  the  costs  contemplated  hy  the 

certain  replevin  suits  arising  out  of  7  Geo.  II.  c.  20,  had  been  paid.     This 

distresses   levied  by  the  mortgagee,  was  the  order  appealed  against,  and 

and  the  costs  of  negotiation  for  further  discharged  by  the  Court. 
time  to  redeem.    Fulti*,  B.,  had  made 

48—2 
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Sutton  without  reimbursing  the  plaintiff  the  costs  incurred  by  him  in  the 
RAWLING8.  abortive  attempt  to  sell,  or  his  costs  attendant  on  the  re-convey- 
ance, contending,  that  the  costs  which  the  Legislature,  by  the 
statute,  required  the  mortgagee  to  pay,  are  the  costs  of  this  suit 
alone,  and  that,  as  those  costs  have  been  paid,  this  rule  must  be 
made  absolute  in  its  terms. 

The  argument,  in  support  of  the  position  taken  by  the  defendant, 
is  founded  on  the  assumjition  that  the  first  section  applies  to  all 
cases  in  which  proceedings  at  law  have  been  adopted  for  the 
recovery  of  the  principal  and  interest  due  on  a  mortgage  deed. 
This  assumption  cannot  be  justified. 

The  Legislature  intended  to  exonerate  the  mortgagor  from  the 
delay  and  expense  of  an  equity  suit  to  redeem  ;  but,  not  to  deprive 
the  mortgagee  of  any  equity  to  avoid  such  delay  and  expense,  they 
authorised  the  court  of  law,  in  which  the  mortgagee  should  bring 
his  action,  to  afford  relief  upon  a  summary  application  ;  but  they 
did  not  purpose  to  lessen  the  fine,  which,  in  e<juity,  the  mortgagor 
should  pay  him  for  the  redemption  of  the  hereditaments  pledged. 
The  absence  of  any  provision  applicable  to  the  case  of  a  mortgagee 
in  possession^  between  whom  and  the  mortgagor  in  order  to  effec- 
tuate equity,  an  account  should  be  taken,  allowing  rents  and  profits 
received  by  the  mortgagee  on  the  one  side,  and  the  expense  of 
repairing  and  maintaining  the  mortgaged  property  on  the  other, 
[  •412  ]  shows  that,  with  a  due  regard  to  equity,  the  remedy  given  'by  the 
first  section  could  not,  in  such  a  case,  be  applied.  In  order,  there- 
fore,  to  preserve  to  the  respective  parties  the  equitable  rights  which 
the  Legislature  did  not  intend  to  impair,  we  think  that  the  enact- 
ment has  a  more  limited  application  than  that  contended  for  by  the 
defendant's  counsel,  and  that,  by  reasonable  construction,  the  true 
limitation  of  such  application  is  to  such  cases  as  those  in  which  it 
would  be  equitable  to  relieve,  on  payment  of  the  principal,  interest, 
and  costs  of  suit  only ;  that  is,  in  cases  in  which  the  mortgagee  is 
not  in  possession,  or  in  which  he  has  not  attempted  to  exercise  his 
right  of  sale.  The  defendant's  is  not  one  of  those  cases.  Unless, 
therefore,  he  will  consent  to  pay  the  plaintiff's  costs  of  the 
abortive  sale,  and  of  the  execution  of  the  re-conveyance,  and  of 
showing  cause  against  this  rule,  his  rule  must  be  discharged  with 
costs. 

Rule  accordingly. 
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DUKE  OP  BEAUFORT  v.  MAYOR,  &c.  of  SWANSEA  (1).        i849. 

Feb,9. 
(3  Ex.  413-426.)  

The  sea  shore  hetween  high  and  low  water  mark  may  he  parcel  of  the  L  *^*  J  • 
adjoining  manor ;  and  where,  hy  an  ancient  grant  of  the  manor,  its  limits 
are  not  defined,  modem  usage  is  admissible  in  evidence  to  show  that  such 
sea  shore  is  parcel  of  the  manor.  Thus,  evidence  of  modern  acts  of  owner- 
ship was  held  to  have  been  properly  admitted  as  evidence  to  show  that 
grants  by  King  John  and  King  Edward  I.,  of  certain  lands  by  the  terms  of 
•*  Terra  de  Gower,"  and  "  Dominium  de  Terrae  de  Gower,"  included  the  sea 
coast  down  to  low  water  mark.  And,  per  Parke,  B.,  all  ancient  grants 
may  be  explained  by  evidence  of  modern  usage,  upon  a  question  as  to  what 
passed  by  those  documents. 

Tbespass  for  breaking  and  entering  a  certain  close  of  the  plaintiff 
at  Swansea,  in  the  county  of  Glamorgan,  abutting  on  the  east  on 
the  western  pier  of  Swansea,  and  on  the  south  on  the  sea  shore, 
and  for  erecting  thereon  certain  seats,  &c.  Pleas,  inter  alia — First, 
Not  guilty;  and  secondly,  that  the  said  close  was  not  the  close 
of  the  plaintiff,  modo  et  forma.  Upon  which  pleas  issues  were 
joined. 

It  appeared,  at  the  trial  of  the  cause,  before  Williams,  J.,  at  the 
last  Spring  Assizes  for  the  county  of  Glamorgan,  that  the  trespass 
for  which  the  action  was  brought  was  the  erection  of  certain 
benches  on  a  ballast  bank  on  the  sea  shore  at  Swansea,  between 
high  and  low  water  mark.  It  was  contended,  on  the  part  of  the 
plaintiff,  that  the  locus  in  quo  was  his,  as  being  parcel  of  the 
seigniory  of  Gower.  It  appeared  that  the  seigniories  of  Gower 
and  Eilvey  were  of  very  great  extent,  and  were  anciently  called, 
and  passed  in  charters  and  grants  by  the  general  name  of  '*  Terra 
de  Gower."  By  that  name  they  were  granted  by  charter  by  King 
John,  in  the  fourth  year  of  his  reign,  to  William  De  Breos  and  his 
heirs,  "  with  all  the  liberties,  free  customs,  and  appurtenances  to 
the  same  belonging."  That  charter  was  confirmed  by  King 
Edward  I.,  with  the  addition  of  **all  manner  of  jurisdiction,  and 
all  royal  liberties  and  free  customs  which  Gilbert  De  Clare,  son  of 
Richard  De  Clare,  heretofore  Earl  of  Gloucester  *and  Hereford,  [  •*!*  ] 
had  in  his  land  of  Glamorgan ;  "  and  was  again  confirmed  by  King 
Edward  11.  and  King  Edward  III.  The  charter  of  Edward  III. 
A.D.  1329,  which  was  given  in  evidence,  contained  an  inspeximus  of 
the  three  foregoing  charters,  and  was  also  a  confirmation  of 
William  De  Breos's  charter  to  John  De  Mowbray  and  his  wife 
Aliva(who  was  De  Breos's  daughter),  and  it  recited  that  charter  as 
being  of  "  all  the  lands,  tenements,  rents,  and  possessions,  with  all 

(1)  Cited  in  Duke  of  Devon  shirt  v.  Pattinaon  (1887)  20  Q.  B.  Div.  263,  275. 
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Duke  of      the  castles,  towns,  liberties,  free  customs,  commodities,  lordships, 
^  demesnes,  woods,  reliefs,  escheats,  services  of  freemen  and  bond- 

OF  SwANBicA  ^®"'  ^^^  ^^*^  *^'  ^^^^^  appurtenances,  within  'Dominium  de  terne 
de  Gower.' "  From  Aliva  De  Mowbray  these  lands  passed,  by 
marriage,  into  the  family  of  the  Earls  of  Pembroke,  and  from 
them,  in  like  manner,  to  the  family  of  the  Earls  of  Worcester,  the 
ancestors  of  the  plaintiff.  This  link  in  the  title  was  proved  by  the 
production  of  several  inquisitions  post  mortem,  of  the  date  of 
Henry  VI.  and  Elizabeth.  After  the  production  of  a  large  body  of 
other  documentary  evidence  for  the  purpose  of  tracing  the  title  of 
the  seigniory  of  Gower  to  the  plaintiff,  in  order  to  show  that  the 
loaia  in  qtio  was  parcel  of  and  was  comprised  in  the  seigniory  of 
Gower,  and  as  having  passed  by  the  ancient  grants,  evidence  of 
many  acts  of  ownership  in  modem  times  was  adduced.  The  learned 
Judge  told  the  jury  that  the  plaintiff's  case  was,  that  he  was  entitled 
to  the  ground  between  high  and  low  water  mark,  as  part  of  his 
seigniory  of  Gower ;  that  the  plaintiff  relied,  first,  on  documentary 
evidence;  and  that  he  was  of  opinion  that  the  documentary 
evidence  did  not  necessarily  carry  a  right  to  the  ground  in  ques- 
tion ;  and  that  they  (the  jury)  must  look  at  all  the  evidence  in  the 
case,  and  say  whether  they  thought  that,  either  by  grant  or  by 
prescription,  the  property  had  passed  from  the  Grown  to  those 
whose  estate  the  Duke  now  had.  His  Lordship  tlien  put  four 
questions  to  the  jury  in  writing,  the  first  of  which  alone  is  material 
[  *4i5  ]  to  the  present  question :  *''  Is  the  land  between  high  and  low 
water  mark  part  of  the  seigniory  of  Gower?  "  The  jury  found  this 
question  in  the  affirmative ;  they  also  answered  all  the  other  ques- 
tions put  to  them  by  the  learned  Judge  in  the  plaintiff 's  favour. 
His  Lordship  thereupon  directed  a  verdict  to  be  entered  for  the 
plaintiff  upon  all  the  issues,  with  4Cs.  damages,  reserving  leave  to 
the  defendants  to  move  to  set  that  verdict  aside,  and  to  enter  a 
verdict  for  the  defendants,  upon  a  question  raised  by  the  defendant's 
counsel. 

The  Attorney- General  subsequently  obtained  a  rule  nisi 
accordingly,  upon  the  point  reserved,  and  for  a  new  trial,  on 
the  ground,  inter  alia,  of  misdirection. 

Against  this  rule 

W.  M.  James,  Joseph  Brown  (with  whom  was  Jenkin),  now 
appeared  to  show  cause ;  but  they  were  desired  by  theCocBi 
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to  confine  their  arguments,  in  the  first  instance,  to  the      Dukbof 
question  of  misdirection :  Bkadpobt 

It  will  be  contended  on  the  other  side,  that  the  grants  which  of  swakbka, 
were  given  in  evidence,  not  setting  out  the  land  by  metes  and 
bounds,  are  void,  and  did  not  pass  the  sea  shore  between  high  and 
low  water  mark;  and  that  the  other  evidence  adduced,  coupled 
with  the  grants,  could  not  pass  the  sea  shore,  and  therefore  that 
the  learned  Judge  ought  to  have  directed  the  jury  to  that  effect. 
The  plaintiff,  however,  contends  that,  according  to  all  the  authorities 
upon  the  subject,  the  direction  was  strictly  correct.  The  first  grant 
was  a  grant  of  land  by  the  name  of  **  Terra  de  Gower ;  "  and  the 
last  grant  was  a  grant  by  which  it  was  confirmed  to  the  then  owner 
of  the  lordship  of  Gower,  by  the  name  of  "  Dominium  de  terree  de 
Gower."  "  Terra  "  was  formerly  used  as  the  ordinary  term  of  a 
grant  of  an  extensive  territory.  Of  this  many  instances  are  given 
in  •'  Madox's  Baronia  *Anglica."  Thus  it  is  there  stated  (i),  that  [  Mie  ] 
**  in  ancient  times  a  baronial  estate  was  wont  to  be  called  by  several 
names,  nearly  of  the  same  import,  to  wit.  Honor,  Baronia,  Terra, 
Feodum,  and  sometimes  (but  seldom)  Tenementum.  The  baronial 
seigneury  of  an  Earl  or  other  great  Baron  was  commonly  called  an 
Honor,  as  well  whilst  it  was  vested  in  such  Earl  or  Baron,  as  after- 
wards when  it  became  vested  in  the  Crown."  And,  again,  in 
**  Madox's  History  of  the  Exchequer,"  c.  10,  p.  208,  it  is  stated,  in 
effect,  that,  in  the  reign  of  King  Stephen  and  Henry  U.  and  of  the 
next  succeeding  Kings,  the  Crown  was  in  the  possession  of  several 
great  honors,  baronies,  and  lands  of  that  sort,  "  which  are  usually 
styled  Honor,  Baronia,  or  Terra  of  such  a  one,  sometimes  with  the 
addition  of  qua  est  in  manu  Regis,  without  expressing  by  what 
title  they  became  vested  in  the  Crown."  In  **  Lynch's  Feudal 
Dignities,"  many  charters  of  feudal  seigniories  are  given, 
amongst  which  the  grant  of  Meath  is  in  the  following  form  (2) : 
*'  Know  ye,  that  I  have  given  and  granted,  and  by  this  my  present 
charter  confirmed,  to  Hugh  de  Lacey,  for  his  service.  The  Land  of 
Meath,  with  all  its  appurtenances,  by  the  service  of  fifty  knights, 
to  him  and  his  heirs,  to  have  and  to  hold  from  me  and  my  heirs, 
as  Murcardus  Hu-Malachlin,  or  any  other  before  or  after  him, 
better  held  the  same."  There  is  a  further  confirmation  of  the  same 
grant  of  Meath  by  King  John  to  Walter  de  Lacey,  by  the  same 
term  of  his  Land  of  Meath.     The  lordship  of  Ulster  was  granted  in 

(1)  Ch.  1,  Beet.  4.  (2)  P.  140. 
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the  same  manner  by  King  John  to  Hugh  de  Lacej  (i) :  *'  Enow  ye, 
we  have  given  and  granted  to  Hugh  de  Lacey,  for  his  homage  and 
service,  The  Land  of  Ulster,"  &c.  There  is  an  instance,  in  the 
4  Inst.  211,  of  the  mode  in  which  these  grants  were  made  at  an 
early  period.  The  county  palatine  of  Chester  was  given  by  these 
words :  "  Totum  hunc  *eomitatum  tenendum  sibi  et  hsredibus  ita 
libere  ad  gladium  sicut  ipse  Bex  tenebat  Angliam  ad  Coronam 
dedit."  Now,  ''  Terra  "  is,  as  Madox  says,  the  same  as  "  Manerium," 
"Dominium,"  and  "Baronia."  The  sea  shore  in  question  is  part 
of  the  manor  of  Swansea,  which  is  within  the  seigniory  of  Gower. 
A  grant  of  the  manor  of  Swansea  would,  beyond  doubt,  have 
included  the  sea  shore :  that  is  to  say,  it  would  have  been  open  to 
show,  by  parol  evidence,  what  the  seaward  boundaries  of  the 
manor  of  Swansea  were.  The  word  "  Manerium  "  would  include 
the  sea  shore,  provided  it  be  shown  that  the  sea  shore  is  parcel  of 
the  manor.  If  the  grant  of  a  manor  would  pass  the  sea  shore,  the 
grant  of  a  seigniory,  which  is  "  a  great  manor,"  or  "  a  great 
honor,"  or  "a  great  lordship,"  would  also  pass  it.  It  clearly 
appears,  from  Lord  Hale's  treatise  **  De  Jure  Maris,"  that  the  grant 
of  a  manor  would  pass  the  sea  shore.  It  is  there  stated,  in  Pars 
Prima,  ch.  4(2),  which  is '' concerning  the  King's  interest  in  salt 
waters,  the  sea  and  its  arms,  and  the  soil  thereof,"  that  it  is 
admitted,  "  that  d^jure  covimttni,  between  the  high  water  and  low 
water  mark  (the  ground),  doth,  prima  facie,  belong  to  the  King: 
Sir  Henry  Constable's  case  (3),  Dyer,  826;  although  it  is  true  that 
such  shore  may  be,  and  commonly  is,  parcel  of  the  manor  adjacent, 
and  so  may  be  belonging  to  a  subject,  as  shall  be  shown,  yet  prima 
facie  it  is  the  King's."  In  Sir  Henry  Constable's  case,  **  Sir  Henry 
Constable  brought  an  action  of  trespass  against  Gamble,  and 
declared  that  King  Philip  and  Queen  Mary  were  seised  of  the 
manor  of  Holderness,  in  the  county  of  York,  in  their  demesne,  as 
of  fee,  as  in  right  of  the  Crown  of  England ;  and  by  their  letters 
patent  granted  the  said  manor  and  fee,  with  wreck  of  the  sea 
within  the  said  manor  and  fee,  to  Henry,  Earl  of  Westmoreland,  in 
fee,  who  conveyed  them  to  Sir  John  Constable."  Under  that 
grant,  the  plaintiff  recovered  a  wreck  upon  the  sea  shore,  alleging 
that  the  sea  shore,  having  been  held  by  the  lord,  ought  to  have 
passed  *by  the  grant.  There  were  no  words  there  specifically  ^ 
grant  the  sea  shore ;  and  yet,  under  that  grant,  Sir  J.  Constable 

(1)  Lynch,  "  Feud.  Dig."  145.  (3)  6  Co.  Rep.  107  c.  3. 

(2)  Harg.  Law  Tracta,  12. 
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was  held  to  be  possessed  of  the  sea  shore.     The  grant  of  wreck      Duke  of 
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within  that  honour  and  fee  would  not  give  the  sea  shore,  unless  the  «.. 

sea  shore  was  part  and  parcel  of  the  manor  and  fee.  In  that  case,  op^^^ijag^ 
"  it  was  resolved  by  the  whole  Court,  that  the  soil  on  which  the  sea 
flows  and  ebbs — viz.  between  the  high  water  mark  and  low 
water  mark — may  be  parcel  of  the  manor  of  a  subject ;  and  so  it 
was  adjudged  in  LcLcey's  case,  in  this  Court.  And  yet  it  was 
resolved,  that  when  the  sea  flows  and  has  plenitudinem  maris,  the 
admiral  shall  have  jurisdiction  of  everything  done  on  the  water 
between  the  high  water  mark  and  low  water  mark  by  the 
ordinary  and  natural  course  of  the  sea  ;  .  .  .  and  yet  when  the  sea 
ebbs,  the  land  may  belong  to  a  subject,  and  every  thing  done  on 
the  land  when  the  sea  is  ebbed  shall  be  tried  at  the  common  law, 
for  it  is  then  parcel  of  the  county,  and  infra  corp\  comitat\,  and 
therewith  agrees,  8  Edw.  IV.  19  a."  Lord  Hale  (i),  in  his  treatise, 
says,  "  it  may  not  only  be  parcel  of  a  manor,  but  de  facto  it  many 
times  is  so,  and  per  chance  it  is  parcel  almost  of  all  such  manors 
as  by  prescription  have  Boyal  fish  or  wrecks  of  the  sea  within  their 
manor.  For,  for  the  most  part,  wrecks  and  Royal  fish  are  not,  nor 
indeed  cannot  be,  well  left  above  the  high  water  mark,  unless  it  be 
at  such  extraordinary  tides  as  overflow  the  land;  but  these  are 
perquisites  which  happen  between  the  high  water  and  the  low 
water  mark ;  for  the  sea,  withdrawing  at  the  ebb,  leaves  the  wrecks 
upon  the  shore,  and  also  those  greater  fish  which  come  under  the 
denomination  of  Boyal  fish.  He,  therefore,  that  hath  wreck  of  the 
sea,  or  Boyal  fish  by  prescription,  infra  manerium,*'  (the  word  ''infra  ** 
in  law  Latin  meaning  within,)  "  it  is  a  great  presumption  that  the 
•shore  is  part  of  the  manor,  as  otherwise  he  could  not  have  them.**  [  **i^  ] 
The  case  of  The  Castle  of  Tremuton(2)  is  very  strongly  in  the 
plaintiff's  favour.  "  To  this  castle  of  Trematon  belong  a  certain 
petty  manor,  called  Suttonvantort,  and  also  the  water  and  port  of 
Sutton :  for  so  it  appears  by  the  close  roll,  Clause  17  Edw.  II.  m.  14, 
'  Sutton  cum  aqua  et  portu  spectat  ad  castrum  de  Trematon.  .  .  .' 
The  earldom  of  Cornwall,  and  this  castle  of  Trematon,  descended 
to  King  Edward  IH.  He,  by  charter,  in  Parliament,  grants  the 
earldom  of  Cornwall  to  his  eldest  son,  '  et  castrum  et  manerium  de 
Trematon,  cum  villa  de  Saltash,  et  parco  ibidem  cum  aliis  pertinen- 
tiis '  (see  the  Charter,  8  Bep.  8,  The  Prince's  cases).  By  this  grant, 
without  any  special  mention  of  the  water  or  port  belonging  to  it, 
the  port  and  water  of  Sutton,  now  Plymouth,  was  annexed  to  the 
(1)  Harg.  Law  Tracts,  27.  (2)  Harg.  56. 
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DuKB  or      Duchy  of   Cornwall ;    for,  thoagh  the  charter  grants  *  prisas  et 
Beaufort  .  .  is  x  i.  •  * 

r^  custumas  vinorum,   necnon   proncua    portuum    nostroram    infra 

ofI^ahska    ®"i^^®°^  comitatum  Cornub.,  simul  cum  wrecco  maris  et  balena  et 

sturgeone ; '  yet  that  did  not  extend  to  the  water  of  Sutton,  which 

was  in  Devon,  but  it  passed  by  the  strength  of  its  being  parcel  of 

and  appendant  to  the  castle  of  Trematon.    The  town  of  Plymouth, 

which  is,  indeed,  caput  portiis,  from  whence  the  port  now  takes  its 

denomination,  was  not  part  of  Trematon,  but  built  upon  the  manor 

of  Sutton  Prior,  and  was  incorporated  and  its  jurisdiction  settled  by 

Act  of  Parliament,  Rot.  Pari.,  18  Hen.  VI.  n.  82,  and  confirmed  by 

Eot.  Pari.  8  Edw.  IV.  n.  46.      But  always  in  both,  whatsoever  was 

parcel  of  the  manor  of  Trematon  was  excepted ;  and  consequently, 

the  haven  itself,  which  was  parcel  of  Trematon,  was  not  annexed 

thereby  to  Plymouth,  but  stood  upon  the  same  foot  of  interest  as 

before.     There  lies,  adjacent  to  this  town,  within  the  barbican,  a 

[  ♦420  ]       space  of  about  *thirty  acres,  which  is  covered  every  tide  with 

the  sea ;  and  ships  ride  there  and  come  to  unlade  at  the  keys  of 

Plymouth,  commonly  called  Sutton  Poole;  for  the  interest  of  the 

soil  of  these  thirty  acres,  being  parcel  of  the  port,  an  information 

of  intrusion   was,   as  directed  out  of   the  Exchequer   Chamber, 

preferred  against  the  Mayor  and  Commonalty  of  Plymouth.    The 

defendants  pretended  title  to  it  as  parcel  of  the  town  of  Plymouth, 

and  showed  usage  to  have  had  certain  customs,  called  land-leave, 

terrage,  &c.     But  these  referred  to  the  shore,  rather  than  to  the 

place  in  question.     They  alleged  it  was  also  within  the  limits  of 

their  charter,  and  that  they  exercised  jurisdiction  of  their  Courts 

there ;  both  which  were  admitted.     But  it  was  insisted  upon,  that 

the  soil  itself  was  excepted  as  parcel  of  the  castle  of  Trematon,  and 

divers  other  evidences  were  insisted  upon  for  the  town.     On  the 

other  side,  it  was  showed  that  the  King  had  used  to  have,  in  right 

of  his  duchy,  in  the  place  in  question,  anchorage,  busselage,  fishing, 

and  the  rents  of  fishers,  and  divers  other  port  duties  that  savoured 

of  the  soil,  as  appeared  by  divers  accounts  of  the  duchy,  divers 

records  mentioning  Pola  de  Sutton  was  parcel  of  Trematon,  several 

leases  made  by  the  King's  progenitors,  of  aqtia  et  Pola  de  Sutton, 

and  some  to  the  town  itself,  or  to  some  in  trust  for  them,  and  divers 

other  weighty  evidences  for  the  propriety  of  the  soil  of  Sutton's 

Pooles  being  the  very  harbour  itself,  and  belonging  to  Trematon ; 

and  accordingly,  a  verdict  given  for  the  King,  M.  16  Car.  II.,  in 

Scaccario,  after  seven  years'  evidence."    And   then   the  learned 

author  of  this  work  proceeds  to  state,  that,  ''  I  have  mentioned  this 
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rather,  because,  first,  here  the  very  interest  of  the  port,  and  water,      Dukb  of 

and  soil,  and  port  duties  themselves,  were  claimed  and  recovered  «. 

by  the  Crown,  not  upon  any  prerogative  title ;  for,  if  it  had  been  so,  of  s^^*^ 

it  would  have  passed  to  the  town  of  Plymouth,  being  within  the 

precincts  of  their  incorporation  and  grant,  and  then  the  exception 

of  Trematon  had  not  been  available,  but  *as  parcel  of  and  belonging      [  *42i  ] 

to  a  manor  that  was  formerly  a  subject's.     Secondly,  though  the 

King  hath  prima  facie  a  right  to  ports  of  a  Boyal  franchise,  yet  the 

accession  of  this  manor  to  the  Grown  did  not  sever  the  interest  of 

the  port  from  the  manor,  no  more  than  in  case  of  a  fair  or  market 

appendant  by  prescription ;  for  if,  by  the  accession  to  the  Crown,  it 

had  been  divided  from  the  castle  or  manor,  it  could  not  have 

passed  without  special  words  to  the  Prince,  as  it  plainly  did  here  ; 

as  the  port  was,  by  prescription,  parcel  of  the  castle  of  Trematon, 

so  it  continued  parcel  notwithstanding  the  accession  thereof  to  the 

Crown,  by  the  death  of  the  Earl  of  Cornwall  without  issue  ;  and  it 

passed  together  with  the  castle,  by  the  general  grant  of  it,  as  a  leet 

or  market,  or  any  other  parcel  or  appendant ;  and  so  not  like  those 

flowers  of  the  Crown  which  are  rendered  disappendant  by  accession 

to  the  Crown,  as  waife,  stray,  &c.    Y.  9,  B.  Cas.  Abbatis  de  Strata 

Marcella." 

It  is  to  be  observed,  that  in  the  preceding  grant  there  is  no 
special  mention  whatever  of  the  water  or  port  belonging  to  it; 
and  yet  this  grant  carried  the  sea  shore ;  in  fact,  that  case  and 
the  present  are  not  distinguishable.  It  is  conceded  that  the 
plaintiff  has  proved  that  the  seaward  boundary  of  the  land  of 
Gower  was  the  low  water  mark,  in  the  spot  in  question.  The 
question  is,  in  fact,  reduced  to  this,  namely,  whether  or  not  the  sea 
shore  is  parcel  of  the  land  of  Gower.  The  sea  shore  is  parcel  of 
the  solid  soil  of  the  county.  It  does  not  belong  to  the  King  as  a 
prerogative  franchise,  but,  as  Lord  Hale  puts  it,  to  the  various 
waste  domains  of  the  Crown.  There  is  a  presumption  of  law  in 
favour  of  the  Crown,  but  it  is  a  presumption  only  (i).  There  is 
nothing  mystic  in  the  term  "sea  shore."  In  Bacon's  Abr., 
"  Grants,"  the  rule  is  even  more  favourably  laid  down  in  favour  of 
the  plaintiff.  It  is  merely  a  presumption  of  law  in  favour  of  the 
lord  of  the  manor,  that  the  ^boundaries  of  grants  are  presumed  to  [  *422  ] 
be  high  water  mark.  The  presumption  of  law  is,  that  the  sea 
shore  is  not  parcel  of  a  manor,  and,  not  being  so,  it  is  like  any 
other  unappropriated  land,  which,  by  the  original  right  of  the 
(1)  See  Hale,  cb.  4,  p.  10. 
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Crown,  is  vested  in  it  as  part  of  the  soil  of  England  which  the 
Grown  has  not  parted  with.  But  the  instant  that  the  sea  shore  is 
shown  by  evidence  to  be  within  the  ambit  of  the  manor,  the 
presumption  is  changed  in  favour  of  the  lord  of  the  manor,  and 
the  waste  on  the  sea  shore  is  as  much  the  property  of  the  lord  of 
the  manor  as  any  other  piece  of  inland  waste.  (They  also  referred 
to  Sir  J.  Davys's  Rep.  p.  65,  and  also  to  Th^  Barclay  case  (i).) 
In  the  case  of  Chad  v.  TiUed  (2),  the  judgments  of  the  learned 
Judges  may  be  referred  to,  to  show  that  the  proposition  was  con- 
sidered to  be  clear,  that  '*  where  a  grant  of  remote  antiquity  contains 
general  words,  the  best  exposition  of  such  a  grant  is  long  usage 
under  it." 

(Pabee,  B.  :  That  is  agreeable  to  what  Lord  Ellenborouoh  says, 
in  Weld  v.  Hornby  (3),  that,  "however  general  the  words  of  the 
ancient  deeds  may  be,  they  are  to  be  construed,  as  Lord  Coke  says, 
by  evidence  of  the  manner  in  which  the  thing  has  been  always 
possessed  and  used."  If  this  were  not  so,  there  would  be  no  mode 
of  showing  whether  the  thing  granted  was  parcel  of  the  mauor  or 
not.) 

It  is,  therefore,  clear  that  the  direction  was  right ;  and,  as  the  sea 
shore  in  question  is  parcel  of  the  land  of  Gower,  the  plaintiff  is  as 
fully  entitled  to  it.     (They  also  referred  to  Perroit  v.  Bryant  (4).) 

The  Court  then  called  upon 

The  Attorney-General,  Chilian,  Grove,  and  Benson,  to  support 
the  rule : 
The  question  to  be  considered  is,  what  is  tlie  nature  of  the  title  of 
the  Crown  to  the  land  between  high  and  low^  water  mark.    It  has 
been  contended,  *that  it  belongs  to  the  Crown  simply  as  part  of  its 
possessions,  in  the  same  way  as  the  wastes  of  a  manor ;  and  for 
this  position.  Lord  Hale's  treatise  has  been  cited.     It  is,  however, 
laid  down  in  Comyns's  Digest,  '*  Praerogative,"  that  the  Crown  has 
the  land  between  high  and  low  water  mark,  not  as  part  of  the 
tangible  possessions  of  the  Crown,  but  by  prerogative.    Thus  (D.  61), 
"  land  derelict  by  the  sea  belongs  to  the  King  by  his  prerogative ; 
for,  when  the  dominion  and  soil  of  the  British  sea  belong  to  him, 
the  derelict  land  by  consequence  shall  be  his."    And  various  other 


(1)  Harg.  M. 

(2)  23  E.  R.  477  (2  Brod.  A  B.  403). 


(3)  8  B.  E.  608  (7  East,  199). 

(4)  2  Y.  &C.  61. 
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citations  are  made  to  the  same  e£fect.     If,  then,  as  is  now  contended,      uukb  of 
the  sea  shore  is  the  property  of  the  Crown  by  reason  of  prerogative,         *^^^ 
it  is  clear  that  it  could  only  be  granted  by  express  words.    It  may    majob,  &c. 

OP   oWA,NSBAa 

be  admitted,  that  the  direction  would  not  have  been  open  to  objection 
if  the  learned  Judge  had  left  it  to  the  jury  to  say  whether  the 
property  had  not  passed  by  a  lost  grant ;  but  the  question  was  not 
80  left  to  them. 

(Parke,  B.  :  If  any  portion  of  the  sea  shore  would  pass  by  the 
term  "  terra,"  cadit  qiiastio. 

AiiDERsoN,  B. :  It  lies  upon  you  to  prove,  not  that  it  might  not 
have  passed,  but  that  it  could  not  have  passed.) 

Between  subject  and  subject,  that  term  might  be  sufficient — or, 
indeed,  the  word  manerium  or  dominium;  but  the  question  is 
different  with  respect  to  the  Grown.  It  is  admitted,  as  laid  down 
by  Lord  Hale,  that  where  the  lord  of  the  manor  is  found  in  exercise 
of  the  right  of  wreck,  it  is  strong  evidence  that  the  Crown  has 
granted  the  manor  and  shore  in  the  way  in  which  the  Crown  could 
grant  them ;  but  it  is  only  evidence ;  it  does  not  prove  that  the 
word  "  manor  "  could  pass  the  sea  shore.  It  is  therefore  submitted, 
that  the  direction  was  wrong.  (They  referred  to  The  Attorney- 
General  v.  Sir  Edward  Farmen  (i),  and  to  Harg.  note  to  Co.  Litt. 
261  a.) 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  the  summing  *up  of  the  learned  Judge  [  '^a*  ] 
was  quite  correct.  The  learned  Judge  told  the  jury  that  the 
plaintiff's  case  was,  that  he  was  entitled  to  the  ground  between 
high  and  low  water  mark,  as  part  of  his  seigniory  of  Gower ;  that 
he  relied,  first,  upon  the  documentary  title,  but  that  he  (the 
learned  Judge)  was  of  opinion,  on  referring  to  the  documentary 
evidence,  that  it  did  not  necessarily  carry  the  title  from  the  Crown 
to  the  Duke ;  that  the  jury  must  look  at  all  the  evidence  in  the 
case,  and  say  whether  they  thought  that,  either  by  grant  or 
prescription,  the  property  had  passed  from  the  Crown  to  those 
whose  estate  the  Duke  now  had.  Four  questions  were  then  left 
to  the  jury,  to  which  their  answers  are  subjoined ;  the  first  only 
of  which  is  material  to  the  present  inquiry.  That  question  was, 
"  whether  the  land  between  high  and  low  water  mark  was  part  of 

(1)  2  Lev.  171. 
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Duke  of 
Rkauport 

r. 
Mayob,  &c. 

or  SWANSiiA. 


[426] 


the  seigniory  of  Gower;"  to  which  the  jury  said  "Yes."  The 
question  is,  whether  the  direction  given  by  the  learned  Judge  is  a 
proper  mode  of  directing  the  jury.  It  appears  to  me  to  be 
unobjectionable.  In  substance  it  is  this  :  There  is  a  grant  of  the 
seigniory  of  Gower.  What  is  the  seigniory  of  Gower?  The 
learned  Judge  says,  you  cannot  define  the  seigniory  of  Gt)wer 
merely  from  those  words.  You  cannot  say  that  the  spot  which 
the  plaintiff  claims  is  his,  as  being  part  of  the  seigniory  of  Gower, 
merely  from  those  words.  But  if  by  usage,  which  is  of  so  long 
standing,  that  we  may  presume  it  to  be  contemporaneous  with  the 
grant  itself,  the  sea  shore  in  question  has  always  been  considered 
to  be  part  of  the  seigniory  of  Gower,  then  you  will  take  the  grant 
and  the  usage  together,  or,  in  the  language  of  the  learned  Judge, 
**  looking  at  all  the  evidence  in  the  cause," — not  the  documentary 
evidence  alone  (which  he  expressly  tells  the  jury  does  not  neces- 
sarily carry  the  right  of  the  Crown),  but  looking  at  the  grant, 
coupled  with  the  usage,  you  are  to  form  your  own  opinion.  I 
think  that  direction  is  perfectly  correct,  and  that,  so  far  as  it 
relates  to  this  matter,  the  rule  must  be  discharged. 

Parke,  B.  : 

I  am  of  the  same  opinion.  I  think  the  learned  Judge  was 
perfectly  correct  in  all  he  said  to  the  jury  upon  this  subject. 
This  is  a  grant,  in  the  time  of  King  John,  of  Terra  de  Gower. 
It  does  not  purport  to  create  for  the  first  time  a  new  manor  or 
franchise,  but  to  convey  whatever  belonged  to  the  Terra  de  Gower 
at  that  time.  The  word  "  terra  "  may  embrace,  as  appears  from 
the  authorities  cited  by  Mr.  James ,  as  much  as  the  word  **  manor  " 
may.  The  authorities  are  clear,  that  the  sea  shore  may  be  parcel 
of  the  manor ;  as  such  it  was  taken  by  Lord  Hale,  and  by  Lord 
Coke,  in  Sir  Henry  Constable's  case.  In  Hargrave's  Law  Tracts, 
page  12,  he  gives  the  same  rule,  that,  in  point  of  practice,  the 
sea  shore  is  taken  and  treated  as  part  of  the  adjoining  manor.  By 
a  grant  of  the  manor,  everything  would  pass  which  is  parcel  of 
the  manor.  The  only  question  is,  whether,  it  being  uncertain  how 
much  constituted  the  Terra  de  Gower  at  the  time  in  the  reign  of 
King  John,  modern  usage  may  be  made  use  of  as  evidence  to  show 
what  was  comprised  within  the  limits  of  the  manor ;  that  is,  what 
was  the  boundary  of  the  manor,  both  upon  the  land  side  and  sea 
side.  Unquestionably,  if  evidence  may  be  given  to  show  what  was 
the  boundary  of  the  manor  upon  the  sea  side,  the  evidence  here 
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shows  that,  in  point  of  fact,  the  manor  in  the  hands  of  the  Crown,      Duke  of 
and,    possibly,  in   the  hands  of  a   subject  before,   was  actually  r. 

bounded  by  the  then  line  of  demarcation,  namely,  the  low  water  op^^^^^ 
mark.  All  modem  usage  to  that  effect  is  evidence  to  show  what 
was  the  meaning  of  the  grant.  I  have  no  doubt  that  all  ancient 
documents,  where  a  question  arises  as  to  what  passed  by  a  particular 
grant,  can  be  explained  by  modern  usage.  I  think  the  jury  were 
properly  instructed  in  this  case,  to  inquire,  from  modern  usage, 
whether  the  limit  of  the  Terra  de  Gower  was- or  was  not  the  low 
water  mark  of  the  sea  shore. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  It  is  clear  *from  the  authorities,  [  *426  ] 
that  the  land  between  high  and  low  water  mark  may  be  part  of  the 
manor,  and,  if  so,  may  be  granted  by  the  person  who  grants  the 
manor :  so,  here,  if  the  evidence  shows,  that,  before  the  time  of 
the  grant,  Terra  de  Gower  included  the  land  between  high  and  low 
water  mark,  it  is  quite  clear  that  a  subject  may  hold,  not  only  the 
lands  granted  between  high  and  low  water  mark,  but  he  might  have 
held  below  the  low  water  mark ;  for,  according  to  the  passage  in 
Lord  Hale,  which  is  cited  by  Mr.  Justice  Holroyd  in  the  case  of 
BlundeU  v.  Catterall,  that  is  good  law. 

BoLFE,  B. : 

I  am  entirely  of  the  same  opinion ;  and  indeed,  I  think  the 
Attorney-General  admits  that  the  ruling  was  quite  correct,  when 
the  learned  Judge  told  the  jury  this :  **  The  terms  of  the  grant  do 
not  necessarily  include  the  sea  shore,  but  they  may  include  it  if 
the  other  evidence  in  the  cause  would  lead  you  to  suppose  that  they 
did  include  it."  The  Attorney-General  says,  it  may  include  the 
sea  shore,  but  only,  as  he  says,  in  one  particular  way,  namely,  if 
it  originally  belonged  to  the  subject  and  came  to  the  Grown  as 
parcel  of  the  manor,  and  the  Grown  re-granted  it.  There  is  nothing 
in  the  ruling  inconsistent  with  that ;  all  the  learned  Judge  says  is 
this,  terra  may,  in  point  of  law,  include  it ;  and  you  must  look  to 
all  the  facts  of  the  case,  and  see  whether  they  show  that  it  did  or 
did  not. 

The  other  points  in  the  case  were  then  discussed,  and,  with 
respect  to  those  questions  also,  the  rule  was  discharged. 

RuU  discharged. 
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DAVIS  V.  DANES. 

Feb,  6.  (3  Ex.  435—438  ;  S.  C.  18  L.  J.  Ex.  213.) 

r  ^gg  -|  An  auctioneer  put  into  possession  of  fixtures  attached  to  the  freehold,  for 

the  puq)ose  of  selling  them,  the  purchaser  being  bound  to  detach  and 
remove  them,  has  not  such  a  possession  as  will  support  trespass  d<  h<fni* 
asjportatis  for  their  wrongful  removal 

Trespass  de  bonis  asportatis,  for  taking  certain  fixtures,  goods, 
and  chattels  of  the  plaintiff.  Pleas,  first,  Not  guilty ;  and  secondly, 
that  the  fixtures,  &c.,  were  not  the  plaintiff's  modo  etfonnd  ;  upon 
which  pleas  issues  were  joined.  At  the  trial,  before  Rolfe,  B.,  at 
the  last  Summer  Assizes  for  the  county  of  Stafford,  it  appeared 
that  the  plaintiff  was  an  auctioneer,  and  had  been  put  into 
possession  of  a  certain  house  of  one  Deeley,  for  the  purpose  of 
selling  in  lots  certain  machinery  and  fixtures  attached  to  the  free- 
hold. At  a  sale  which  subsequently  took  plac«  at  the  house,  the 
defendant  bought  certain  lots,  which,  with  the  exception  of  some 
spouting,  valued  at  2^.  15^.,  were  at  that  time  affixed  to  the  free- 
hold. According  to  the  conditions  of  sale,  the  lots  were  to  be  paid 
for  on  removal,  but  the  defendant  detached  them  from  the  free- 
hold without  such  payment,  and  claimed  to  set  off  their  valae 
against  a  debt  due  to  him  from  Deeley.  The  plaintiff  had  a 
verdict  for  the  full  amount  claimed,  leave  being  reserved  to  move 
to  reduce  the  verdict  to  the  sum  of  2/.  15s.,  being  the  value  of  the 
spouting,  &c.,  which  was  not  attached  to  the  freehold,  if  the  Court 
should  be  of  opinion  that  the  plaintiff  had  not  such  a  possession  of 
the  fixtures  as  would  support  the  present  action. 

Whateley,  on  the  part  of  the  defendant,  having  accordingly 
obtained  a  rule  nisi, 

Phipson  (with  whom  was  Talfourd,  Serjt.),  now  showed  cause: 

This  action  is  maintainable.  The  plaintiff  was  put  into  posses- 
sion of  the  house  for  the  purpose  of  selling  the  fixtures,  which 
were  also  to  be  removed  from  the  premises.  When  the  fixtures 
were  severed  from  the  freehold,  the  plaintiff  had  such  a  special 
[  ♦436  ]  property  in  them  as  *would  support  an  action  of  trespass  <fc  honit 
aspartatis. 

(Parke,  B.  :  Has  the  auctioneer  such  a  possession  of  realty  as 
would  support  an  action  of  quare  duusunuf regit,  for  an  injury  done 
to  the  walls  ?) 

Perhaps  not ;  but  when  the  fixtures  are  severed,  he  becomes  special 
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bailee  of  them.  He  has  power  to  sell  them  in  the  shape  of  chattels.  davib 
The  cases  upon  this  subject  are  collected  in  the  notes  to  Wilbraham  danks. 
V.  Snow  (i).  Part  of  the  plaintiff's  duty  was  to  see  that  the  pur- 
chasers removed  the  goods,  and  paid  for  them  on  removal.  The 
present  case  is  somewhat  similar  to  that  of  Smith  v.  Surman  (2), 
where  it  was  held  that  an  agreement  to  sell  growing  timber,  at  a 
certain  price  per  foot,  was  not  a  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  the 
same,  within  the  meaning  of  the  4th  section  of  the  Statute  of 
Frauds ;  hut  that  it  was  a  contract  for  the  sale  of  goods,  wares, 
and  merchandises,  within  the  17th  section. 

(Pabkb,  B.  :  The  fixtures  were  not  placed  in  the  plaintiff's  hands 
apart  from  the  freehold.  Suppose  the  plaintiff  had  himself  detached 
the  fixtures,  and  the  owner  had  brought  an  action  of  trespass  against 
him ;  what  could  he  have  pleaded  ?  The  auctioneer  has  possession 
of  the  movable  chattels,  but  not  of  the  fixtures,  where  he  is  put 
into  possession  for  the  purpose  of  selling  them.  It  was  not 
intended  that  he  should  remove  them.) 

There  are  some  strong  observations  in  the  plaintiff's  favour  in  the 
case  of  BoydeU  v.  M* Michael  (8).  Pabkb,  B.,  there  says,  "  Suppose 
a  person  enters  a  house,  and  severs  part  of  the  materials  of  the 
house;  cannot  the  tenant  bring  trespass  de  bonis  asportatis?  I  am 
aware  that  in  the  case  of  timber,  the  property  in  it,  when  severed, 
vests  in  the  landlord ;  but  you  find  no  authority  that  the  tenant 
cannot  maintain  trespass  de  bonis  asportatis  against  a  stranger  who 
has  severed  and  carried  away  the  materials  *of  a  house.  The  [  **87  ] 
tenant  has  a  special  property  in  the  house."  Emerson  v.  Emer- 
son (4)  is  also  in  favour  of  the  plaintiff.  He  might  have  main- 
tained an  action  against  the  defendant  for  goods  sold  and  delivered; 
for  when  the  fiixtures  are  severed,  they  become  goods  and  chattels. 

Whateley  and  Keating^  in  support  of  the  rule,  were  not  called 
upon. 

Pabkb,  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  There 
IB  no  douht  as  to  the  law,  that  an  auctioneer  has  a  special  property 
as  bailee  in  goods  and  chattels  which  are  put  into  his  possession 
for  the  purpose  of  sale,  whether  such  goods  and  chattels  be  in 

(1)  2  Saund.  47  a.  (3)  40  11.  R.  619  (1  Or.  M.  &  B.  179). 

(2)  33  B.  IL  259(9  B.  &  0.  561).  (4)  1  Vent  187 
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Davis  his  own  rooms  or  in  the  house  of  another  person.  The  case  of 
Damkb.  WiUiama  v.  MilUngton  (i)  is  a  decision  to  that  effect.  On  the 
ground  that  he  is  a  bailee,  he  may  maintain  trespass  dt  bonis 
asportatis,  or  trover,  for  such  chattels.  But  is  he  baUee  of  the 
roof  of  the  house,  which  is  part  of  the  freehold  ?  He  cannot  be 
considered  to  have  such  a  possession  of  the  house  and  fixtures  as 
would  entitle  him  to  maintain  an  action  of  trespass  qtuire  clausum 
fregit  against  a  party  for  an  injury  to  them ;  and  that  is  conceded 
to  be  so  by  the  plaintiff's  counsel.  He  was  only  authorised  at  the 
time  of  his  employment  to  sell  the  right  of  detaching  and  removing 
the  fixtures,  and  he  had  no  possession  of  them  as  materials,  and  he 
was  not  in  possession  of  the  freehold.  But  it  was  said  that  on 
their  severance  they  were  bailed  to  him.  That  depends  upon  the 
question  whether  or  not  the  real  owner  of  the  fixtures  ever  intended 
that  the  plaintiff  should  have  possession  of  them  after  they  were 
detached.  The  evidence  is,  that  the  lots  were  to  be  sold  as  fixtures, 
which  the  purchaser  was  to  detach  and  remove.  The  evidence, 
[  *488  ]  *  therefore,  is  opposed  to  the  plaintiff's  view  of  the  question.  The 
present  action,  therefore,  so  far  as  it  respects  those  fixtures,  is  no 
more  maintainable  than  an  action  of  quare  clausum  fregit  would  be, 
if  brought  for  the  removal  of  growing  crops,  by  an  auctioneer  who 
has  been  directed  to  sell  them.  The  plaintiff's  right  of  action, 
therefore,  must  be  confined  to  the  sum  of  2/.  15«.,  and  the  rule 
must  be  absolute  to  reduce  the  verdict  to  that  amount. 

BoLFB,  B. : 

I  quite  concur  in   thinking  that  this  rule  ought  to  be  made 

absolute,   and  in  what  has  been  said   by  my   brother    Parke; 

although  I  must  confess  that,  at  the  trial,  I  was  inclined  to  think 

that  the  plaintiff  might  be  considered  to  be  in  possession   of  these 

fixtures,  in  one  of  two  ways,  either  absolutely  or  as  chattels,  that 

is,  after  they  were  severed.     But  if  he  had  been  in  possession 

absolutely,  he  would  be  entitled  to  maintain  an  action  of  quare 

clausum  fregit^  for  an  injury  to  the  realty,  which  it  is  admitted  he 

could  not  do.     With  regard  to  the  other  alternative,  it  is  clear 

that  it  was  never  contemplated  that  he  should  be  in  possession  of 

the  fixtures,  except  as  fixtures ;  he  was  merely  authorised  to  sell 

the  right  of  detaching  and  removing  them.     The  rule,  therefore, 

must  be  absolute.  -.  ,     ,    ,  ,   /^. 

Rule  absolute  (s). 

(1)  2  B.  E.  724  (1  H.  Bl.  81).  (2)  PoUock,  C.  B.,  and  AW«»an, 

B.,  had  left  the  Court. 
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HALLIFAX  AND   Others  v.  LYLE.  i849. 

(3  Ex.  446—154 ;  S.  C.  18  L.  J.  Ex.  197  ;  6  Dowl.  &  L.  424.)  ^^^^26. 

The  acceptor  of  a  bill  of  exchange,  payable  to  the  order  of  the  di-awer,  [  446  ] 
cannot  deny  the  authority  of  the*  drawer  to  draw  or  indorse  the  bill  (1). 
Therefore,  to  an  action  on  a  bill  of  exchange  drawn  by  A.  B.  &  Co.,  and 
payable  to  their  order  twelve  months  after  date,  and  accepted  by  the 
defendant,  and  indorsed  by  A.  B.  &  Co.  to  the  plain  tiff d,  a  plea,  that 
A.  B.  &  Co.,  before,  and  at,  and  since  the  time  of  the  making  and  indorsing 
the  said  bill,  were  and  have  been  a  body  corporate,  by  virtue  of  certain 
letters  patent ;  and  that  the  bill  purported  to  be  and  was  drawn  by  the  said 
body  corporate,  and  as  such  accepted  by  the  defendant,  and  not  otherwise ; 
and  that  the  said  body  corporate  had  not  at  any  time  any  authority  to 
indorse,  issue,  or  negotiate  any  bill  of  exchange,  or  to  transfer  the  right  to  » 
receive  payment  thereof  by  indorsement,  in  the  name  of  the  said  Company, 
or  otherwise ;  was  held  bad  on  demurrer. 

Assumpsit.  The  first  count  stated,  that  the  Governor  and 
C!oinpany  of  Copper  Miners  in  England,  on  the  15th  of  July, 
A.D.  1847,  made  their  bill  of  exchange  in  writing,  and  directed  the 
same  to  the  defendant,  and  thereby  required  him  to  pay  to  the 
order  of  the  said  Governor  and  Company  of  Copper  Miners  in 
England  2,0002.  twelve  months  after  the  date  thereof,  which  period 
had  elapsed  before  the  commencement  of  this  suit,  and  the 
defendant  then  accepted  the  said  bill,  and  the  said  Governor  and 
Company  of  Copper  Miners  in  England  then  indorsed  the  same  to 
the  plaintiffs,  and  the  defendant  then  promised  the  plaintiffs  to 
pay  them  the  amount  of  the  said  bill,  according  to  the  tenor  and 
effect  thereof,  and  of  the  said  acceptance  and  indorsement.  Breach, 
non-payment. 

The  defendant  pleaded,  fourthly,  that  the  said  Governor  and 
Company  of  Copper  Miners  in  England,  by  whom  the  said  bill  is 
alleged  to  have  been  so  made  as  in  the  said  first  count  mentioned, 
before  and  at  the  respective  times  of  the  making  and  indorsing  of 
the  said  bill  of  exchange,  were,  and  from  thence  hitherto  have  been, 
and  still  are,  a  body  politic  and  corporate  in  name  and  in  deed, 
made,  created,  constituted,  and  appointed,  by  and  under  the  name 
and  style  of  the  Governor  and  Company  of  Copper  Miners  in 
England,  under  and  by  virtue  of  certain  letters  patent  of  their 
Majesties  William  and  Mary,  &c. ;  and  that  the  said  bill  of 
exchange  was  made,  as  in  the  said  first  count  mentioned,  by  and 
mider  the  corporate  name  and  style,  as  and  for  a  bill  made  by  the 
said  body  corporate;  and  that  the  said  bill  of  exchange  was  so 
indorsed,  as  in  that  count  mentioned,  by  writing  and  signing  on 

(1)  See  B.  54  of  the  Bills  of  Exchange  Act,  1882.— J.  G.  P. 
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Hallifax     the  back  *of  the  said  bill  respectively,  and  not  by  or  under  the 

Lyle.        common  seal  of  the  said  body  corporate,  nor  by  any  person  or 

[  *447  ]      persons  having  authority  of  or  from  the  said  corporate  body  to 

indorse  the  same  for  or  in  the  name  or  on  behalf  of  the  said  body 

corporate.    Verification. 

The  defendant  also  pleaded,  fifthly,  that  the  said  Governor  and 
Company  of  the  Copper  Miners  in  England,  by  whom  the  said  bill 
is  alleged  to  have  been  made,  as  in  that  count  mentioned,  before 
and  at  the  time  of  the  making  and  indorsing  of  the  said  bill  of 
exchange,  respectively  were,  and  from  thence  hitherto  have  been, 
and  still  are,  a  body  politic  and  corporate  in  name  and  in  deed, 
made,  created,  constituted,  and  incorporatied  by  and  under  the  name 
and  style  of  the  Governor  and  Company  of  the  Copper  Miners  in 
England,  under  and  by  virtue  of  certain  letters  patent,  &c. ;  and 
that  the  said  bill  of  exchange  purported  to  be  and  was  a  bill  made 
and  drawn  by  the  said  body  corporate,  and  was  accepted  by  him 
the  defendant,  as  a  bill  so  made  and  drawn  by  the  aaid  body 
corporate,  and  not  otherwise ;  and  that  the  said  body  corporate 
had  not,  at  the  time  of  the  said  indorsement,  or  at  any  time  what- 
ever, authority  to  indorse  any  bill  or  bills  of  exchange,  or  to  issue 
or  negotiate  any  such  bill  or  bills,  or  to  pass  or  transfer  the  right 
to  receive  payment  of  such  bill  or  bills,  by  an  indorsement  thereof 
in  the  name  or  under  the  designation  of  the  Governor  and  Company 
of  Copper  Miners  in  England,  or  otherwise  howsoever.    Verification. 

Special  demurrer  to  the  fourth  plea,  on  the  ground  that  it  was 
an  argumentative  denial  of  the  indorsement  as  alleged  in  the 
declaration. 

Special  demurrer  to  the  fifth  plea,  assigning  for  causes  that  it 
was  an  argumentative  denial  of  the  indorsement ;  that  it  attempted 
to  put  in  issue  matter  which  the  defendant  was  estopped  from 
denying,  viz.,  that  the  Governor  and  Company  of  Copper  Miners 
[  *4*8  ]  ever  had  authority  to  indorse  *the  bill,  as  in  the  declaration 
mentioned ;  that  it  appeared  on  the  face  of  the  declaration,  that 
the  bill  was  payable  to  the  order  of  the  said  drawers  thereof,  and 
therefore  that  the  defendant  could  not  deny  the  authority  of  the 
drawers  of  the  bill  to  indorse,  as  in  the  declaration  mentioned  ; 
that  the  plea  left  it  doubtful  whether  the  defendant  meant  to  deny 
that  the  Governor  and  Company  of  Copper  Miners  ever  had 
authority  to  indorse,  &c.,  bills,  or  whether  their  authority  to 
indorse,  &c.,  bills,  expired  or  determined  after  the  accepting  of  the 
bill,  and  if  the  latter,  that  the  plea  should  have  shown  how  and 


TOL.  Lxxvn.]  1849.     EX.     8  EX.  448—450.  693 

in  what  way  such  power  and  authority  ceased  or  was  determined;  Hallipax 
that  the  plea  attempted  to  put  in  issue,  and  did  put  in  issue,  matter  lyle. 
of  law ;  that  the  plea  was  bad,  for  stating  that  the  drawers  had  not 
authority  to  indorse  any  bill  of  exchange,  instead  of  showing  how 
or  why,  or  facts  from  which  the  Court  could  judge  whether  such 
drawers  of  the  bill  had  such  power  or  not ;  that  the  plea  should 
have  shown  that  the  drawers  of  the  bill  were  not  a  trading  corpo- 
ration at  the  time  of  the  indorsement  of  the  bill.  Joinder  in 
demurrer. 

The  defendant's  points  for  argument  were,  that  the  fourth  plea 
admitted  an  indorsement  in  fact  by  writing  on  the  back  of  the  bill, 
but  avoided  the  effect  of  it,  by  showing  that  such  indorsement  could 
not  transfer  the  right  to  sue  upon  the  bill,  for  that  a  corporate 
body  cannot,  unless  specially  authorised  by  Act  of  Parliament, 
transfer  any  property  or  right,  except  by  or  under  its  common  seal ; 
and  if  there  were  any  such  special  authority  enabling  them  so  to  do, 
the  plaintiffs  should  have  shown  it  by  their  replication ;  that  the  fifth 
plea  was  a  sufficient  answer,  because  the  doctrine,  that  an  acceptor 
is  estopped  from  denying  that  the  bill  is  the  bill  of  the  supposed 
maker,  does  not  apply  to  an  indorsement  of  the  bill  by  the  maker, 
inasmuch  as  the  estoppel  rests  on  the  ground  that  the  bill  was 
accepted  ♦after  it  was  made,  and  with  full  knowledge  by  the  acceptor  [  '^^^  ] 
of  the  manner  of  making  it;  whereas  the  indorsement  may  be 
subsequent  to  the  acceptance,  and  consequently  not  admitted  by  it ; 
also,  that  the  objection  was  not  an  objection  of  fact,  which  could 
be  met  by  an  estoppel,  but  an  objection  of  law,  arising  out  of  the 
fact  that  the  Company  were  a  corporate  body,  and  not  authorised 
to  indorse  bills. 

The  demurrer  was  argued  in  the  present  sittings  (February  19)  by 

Prentice,  for  the  plaintiffs  : 

The  fourth  plea  is  clearly  bad  as  an  argumentative  denial  of  the 
indorsement  of  the  bill  of  exchange,  as  alleged  in  the  declaration. 
The  defence  disclosed  in  that  plea  would  be  available  under  a 
traverse  that  the  Company  indorsed  the  bill  as  alleged. 

The  fifth  plea  is  also  bad.     The  acceptor  of  a  bill  payable  to  the 
drawer's  order  is  estopped  from   denying  that  the  drawer  has 
aathority  to  indorse  it :   Pitt  v.  Chappeloiv  (i).     *     *     This  plea       [  <50  ] 
is  also  an  argumentative  traverse  of  the  indorsement :  Marston  v. 
Allen  {2). 

(1)  8  M.  &  W.  616.  (2)  68  R  R.  785  (8  M.  &  W.  494). 
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Hallipax  Blackburn,  contra: 

r. 

Lylb.  The  defendant  abandons  the  fourth  plea  as  insufficiently  pleaded. 

The  fifth  plea,  however,  is  good  in  substance  and  in  form.  It  may 
be  admitted,  that  where  an  estoppel  appears  on  the  face  of  the 
record,  advantage  may  be  taken  of  the  objection  by  demurrer. 
But  no  estoppel  appears  here.     *     *     ♦ 

[  *S2  ]  Prentice,  in  reply.     *     *     ♦ 

Cur.  adv.  rult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

We  think  our  judgment  in  this  case  must  be  for  the  plaintiffs. 

[  •468  ]       (After  stating  the  pleadings,  his  Lordship  ♦proceeded.)     On  the 

argument,  the  learned   counsel  for  the  defendant  very  properly 

gave  up  the  fourth  plea,  and  admitted  that  the  judgment  of  the 

Court  upon  that  must  be  against  him. 

He  argued  very  ably  in  support  of  the  fifth ;  but  we  think  that 
also  is  bad,  on  the  ground  that  the  acceptor  of  a  bill,  payable  to 
the  order  of  the  drawer,  cannot  deny  the  authority  of  the  drawer 
to  draw  and  indorse.     The  case  of  Sanderson  v.  Collman(i)  was 
relied  upon  on  the  part  of  the  defendant.    That  case  shows,  that  an 
estoppel  in  pais  may  be  replied, — it  does  not  follow  that  it  must. 
My  brother  Cresswbll  gives  his  opinion,  that  the  plea  itself  was 
clearly  bad,  because  it  set  up  as  a  defence  what,  if  true,  would  be 
no  answer  to  the  action;    and  we  think  that  opinion  is  correct. 
The  law  is  well   settled   by  that  and   former  cases  (s),  that  the 
acceptor  of  a  bill,  or  maker  of  a  note,  payable  to  the  order  of 
another,  cannot  be  permitted  to  deny  the  authority  of  that  person 
to  indorse.     It  is.  in  truth,  a  contract   with  that  other  person, 
privid  facie  for  a  valuable  consideration,  to  pay  to  his  order,  and 
which  is  transferable  by  the  law  merchant ;  and  that  contract  he 
is  bound  to  perform,  as  he  is  all  other  valid  contracts ;  and  if,  for 
the  want  of  such  a  consideration,  it  be  not  a  binding  contract,  he 
must  show  it  by  an  affirmative  allegation.     If  the  fact  be,  that  he 
accepted  the  bill  or  made  the  note,  leaving  a  blank  for  the  payee's 
name,  and  the  name  was  filled  in  without  his  authority,  he  ought 
to  have  denied  the  acceptance  of  the  bill,  or  the  making  of  the 
note.    On  this  plea  it  must  be  assumed  that  the  acceptance  was 

(1)  4  Man.  &  G.  209.  (2  B.  &  C.  293) ;  Taylor  r.  Croker,  4 

(2)  Drayton  v.  DaU,  26  IL  E.   356      Esp.  187. 


TOL.  LXX?n.] 


1849.    EX,     8  EX.  453—454. 


695 


put  on  the  bill  after  it  was  drawn ;  or  that»  if  it  was  accepted  with 
the  name  of  the  drawer  and  payee  in  blank,  the  name  was  after- 
wards filled  up  by  the  defendant's  authority.  That  being  so,  and 
the  plaintiffs  being  assumed  to  be  holders  for  value,  and  bond  fde, 
the  contrary  not  being  pleaded,  what  is  termed  an  *estoppel 
appears  on  the  declaration,  and  the  plea  is  therefore  bad.  There 
is  stated  on  the  face  of  the  pleadings  a  valid  contract,  and  binding 
by  the  law  merchant  on  the  defendant,  to  pay  to  the  indorsee  of  the 
corporation. 

Judgment  for  the  pimntifft. 


Hallifaz 
Ltle. 


[M64] 


THRISCUTT   V.  MARTIN. 

(3  Ex.  454—464 ;  S.  0.  18  L.  J.  Ex.  291 ;  6  Dowl.  &  L.  459.) 

Declaration  in  case  stated,  that  T.  was  possessed  of  one  undivided  moiety 
of  certain  waste  land,  as  tenant  in  common  with  A.,  and  that  the  said  T., 
being  so  possessed,  on  &c.,  by  a  certain  indenture  made  between  him  and 
the  plaintiff,  granted  to  the  plaintiff  liberty,  power,  and  authority,  to  dig, 
work,  and  search  for  clay  in  all  the  said  undivided  moiety  of  the  grantor  in 
a  certain  parcel  of  the  waste  land,  and  to  raise,  &c.,  and  make  merchantable 
such  day,  and  to  convert  the  same  to  the  plaintiff's  use,  and  to  make  pits 
and  leats  within  the  said  undivided  moiety,  as  the  plaintiff  should  think 
necessary  for  the  more  effectual  exercise  of  the  liberties,  &o.  thereby 
granted:  to  hold  the  said  liberties,  &c.,  for  a  term  of  twenty-one  years 
from  September,  1833.  The  declaration  then  contained  an  averment,  that, 
at  the  time  of  the  grant,  and  thenbe  continually,  there  were  within  the 
parcel  of  waste  land  so  described  in  the  grant,  divers  clay  pits,  &c.,  and 
certain  leats  necessary  for  washing  and  making  merchantable  the  said 
clay  ;  that  whilst  the  said  grant  was  in  full  force,  and  after  the  plaintiff  had 
so  become  entitled  to  use,  exercise,  and  enjoy  the  liberties,  &c.,  in  the  said 
indenture  specified,  and  had  in  fact  begun  to  use,  exercise,  and  enjoy,  and 
was  actually  using,  &c.  the  same,  by  and  under  the  grant,  by  and  with  the 
assent  of  A.,  the  co-tenant  in  common,  the  defendant  wrongfully  disturbed 
the  plaintiff  in  the  use,  &c.  of  the  said  liberties,  by  destroying  certain  dams 
lawfully  and  necessarily  erected  on  the  said  parcel  of  waste  land,  for  the 
enjoyment  and  working  by  the  plaintiff  of  the  said  clay  pits,  and  diverted 
the  said  leats  lawfully  and  necessarily  made  by  the  plaintiff,  in  and  about 
his  clay  pits,  and  in  and  about  the  washing  and  making  merchantable  the 
said  clay :  Held,  on  special  demurrer,  that  the  declaration  was  good :  first, 
that,  as  the  action  was  possessory  merely,  there  was  no  necessity  for  an 
allegation  of  seisin  in  fee  ;  2ndly,  that  although  the  plaintiff  had  declared 
upon  a  grant  by  deed,  pro/ert  was  not  necessary,  his  title  being  merely 
inducement;  3rdly,  that  the  breach  was  sufBcient;  and  lastly,  that  the 
allegation  as  to  the  consent  of  the  co- tenant  was  immaterial,  and  might  be 
rejected  as  surplusage. 

Gasb.  The  declaration  stated,  that  heretofore,  to  vfit,  before  and 
on  the  day  and  year  next  hereinafter  mentioned,  J.  T.  P.  B.  Tre- 
vanion  was  possessed  of    one  undivided  moiety,  the   whole  into 
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Thriboutt    two  equal  moieties  to  be  divided,  of  certain  waste  land,  sitoate  in 
Martin.      ^^^  county  of  Cornwall,  called  Treverbyn  Common,  as  tenant  in 
common  thereof  with  his  late  Majesty  King  William  the  Fourth, 
his  said  late  Majesty  then  being  possessed  of  the  other  undivided 
moiety  of  the  said  land,  in  right  of  his  Duchy  of  Cornwall ;  and 
being  so  possessed,  the  said  J.  T.  P.  B.  Trevanion,  to  wit,  on  the 
16th  day  of  November,  1888,  by  a  certain  indenture,  made  between 
[  *465  ]      the  said  J.  T.  P.  B.  Trevanion  *of  the  one  part,  and  the  plaintiff  of 
the  other  part,  did  grant  to  the  plaintiff  full  and  free  liberty,  power, 
and  authority  to  dig,  work,  and  search  for  china  clay,  in  and 
throughout  all  the  said  undivided  moiety  of  the  said  grantor  of  and 
in  a  certain  parcel  of  the  said  waste  land,  therein  particularly 
described,  and  such  clay,  when  found,  there  to  raise,  wash,  cleanse, 
and  make  merchantable  and  fit  for  sale,  and  the  same  to  convert 
and  dispose  of  to  his  the  plaintiff's  own  use,  and  at  his  will  and 
pleasure;  and  within  the  said  undivided  moiety  of  the  parcel  of 
waste  land  so  described  as  aforesaid,  to  make,  convey,  and  bring 
such  adits,  pits,  drifts,  leats,  waters,  and  watercourses,  and  to  erect 
such  sheds,  engines,  and  other  buildings,  as  he  the  plaintiff  should 
think  necessary  and  convenient  for  the  more  effectual  exercise  of 
the  liberties,  powers,  and  authorities  thereby  granted:   to  have, 
hold,   use,   exercise,   and  enjoy  the   said    liberties,   powers,  and 
authorities  aforesaid,  unto  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  from  the  29th  day  of  September,  then  last 
past,  for  and  during  the  term  of  twenty-one  years  thence  next 
ensuing,  subject  to  all  prior  and  subsisting  grants,  if  any ;  he  the 
plaintiff,  his  partners,  co-adventurers,  executors,  administrators, 
or  assigns,   paying  therefor,   during  the  said  term,  to  the  said 
grantor,  his  heirs  and  assigns,  or  other  person  entitled  for  the  time 
being    to    the  reversion,   freehold,   and  inheritance  of   the  said 
undivided  moiety  of  the  parcel  of  waste  land  so  described  as 
aforesaid,  certain  yearly  sums  of  money  therein  more  particularly 
set  forth.     And  further,  that,  at  the  time  of  making  the  said 
grant,   there  were,   and  thence  continually  hitherto  have  been, 
within  the  parcel  of  waste  land  so  described  in  the  said  grant  as 
aforesaid,   divers  china  clay  pits,  and  beds  of  china  clay,  and 
certain  leats  or  streams  of  water  necessary  and  convenient  for 
washing  and   cleansing  and  making  merchantable  the  said  clay. 
Averment,  that  whilst  the  said  grant  was  in  full  force  and  effect, 
t  *^6e  ]       and  in  no  way  determined  ♦or  made  void,  and  during  the  said  term 
of  twenty-one  years  therein  specified,  and  after  he  the  plaintiff  had 
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80  became  entitled  as  aforesaid  to  use,  exercise,  and  enjoy  the  Thrisoutt 
liberties,  powers,  and  authorities  in  the  said  indenture  specified,  martin. 
and  had  in  fact  begun  to  use,  exercise,  and  enjoy,  and  was  actually 
using,  exercising,  and  enjoying  the  same,  by  and  under  the  said 
grant,  and  by  and  with  the  assent  and  permission  of  his  late 
Majesty  King  William  the  Fourth  and  of  our  sovereign  lady  the  now 
Queen,  and  of  his  Boyal  Highness  Albert  Edward  the  now  Duke  of 
Cornwall  respectively,  being  successively  tenants  in  common  of  the 
said  waste  land  with  the  said  grantor,  in  right  of  the  said  Duchy 
of  Cornwall,  to  wit,  on  the  Ist  day  of  September,  a.d.  1847,  and 
on  divers  other  days  between  that  day  and  the  commencement  of 
this  suit,  the  defendant,  intending  to  injure  the  plainti£f,  wrong- 
fully obstructed  and  disturbed  the  plaintiff  in  the  use,  exercise,  and 
enjoyment  of  the  said  liberties,  powers,  and  authorities,  to  wit,  by 
destroying  certain  dams,  hatches,  shafts,  and  other  works  lawfully 
and  necessarily  erected  and  made  in  and  upon  the  said  parcel  of 
waste  land,  for  the  enjoyment  and  working  by  the  plaintiff  of  the 
said  clay  pits  and  beds  of  clay,  and  filled  in  and  diverted  the  said 
leats  or  streams  of  water,  lawfully  and  necessarily  used  by  the 
plaintiff  in  and  about  his  clay  pits  and  clay  works,  and  in  and 
about  the  working,  washing,  cleansing,  and  making  merchantable 
the  said  china  clay  which  he  was  so  entitled  to  dig,  work,  and 
raise  as  aforesaid,  by  means  whereof  the  plaintiff  was,  during 
all  the  time  aforesaid,  wholly  deprived  of  the  benefit  of  the 
several  liberties,  powers,  and  authorities  so  granted  to  him  as 
aforesaid,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  plaintiff  ought 
to  have  made  profert  of  the  indenture  in  the  declaration  mentioned, 
or  to  have  alleged  some  excuse  for  omitting  it ;  that  the  plaintiff 
ought  to  have  alleged  and  pleaded  with  certainty  the  title  and 
interest  of  the  said  J.  T.  P.  B.  *Trevanion  to  the  said  moiety  of  L  •^^^  ] 
the  said  waste  land,  and  to  have  shown  that  it  was  sufficient  to 
warrant  the  alleged  grant  to  the  plaintiff;  that  the  allegation  that 
the  said  Trevanion  was  possessed  &c.,  was  ambiguous;  that,  if 
meant  as  an  averment  of  possession,  mere  possession  would  be 
an  insufficient  possession  for  the  grant  alleged  to  have  been  made ; 
that  the  title  out  of  which  a  particular  estate  is  derived  ought  to  be 
shown ;  that  the  averments  relating  to  the  consent  of  the  Duke  of 
Cornwall  are  uncertain,  and  are  not  properly  pleaded,  to  show  title 
derived  from  the  Duke ;  that  the  declaration  is  bad  for  uncertainty, 
in  not  properly  showing  how  the  plaintiff  had  those  things  which 
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Thbibgutt    he  was  enjoying;  or  that  the  plaintiff  was  entitled  to  the  dams, 
Martin.      hatches,  &c.,  or  to  their  use ;  or  that  they  were  made  by  the  plain- 
tiff under  the  said  grant,  or  passed  by  the  said  grant,  or  how  they 
were  connected  with  the  powers,  liberties,  &c.,  alleged  to  have  been 
granted.    Joinder  in  demurrer. 

The  plaintiff's  points  were,  that  the  indenture,  being    mere 
inducement,  or  merely  superfluous,  need  not  have  been  pleaded 
with  proferU     That  the  plaintiff's  title,  being  inducement,  need  not 
be  stated,  nor  need  the  title  under  which  he  claimed  be  stated  with 
greater  certainty.     That  possession  is  a  sufficient  foundation  for 
the  grant  alleged ;  and  that  a  mere  wrong  doer  could  not  put  the 
plaintiff  to  proof  of  the  origin  or  legality  of  his  title,  or  to  a 
regular  deduction  of  it.     That  a  title  to  a  moiety  is  a  sufficient 
ground  of  title  to  any  one  not  claiming  under  the  co-tenant ;  that 
the  alleged  assent  of  the  co-tenant  was  immaterial  and  surplusage, 
or,  if  necessary,  was  sufficiently  stated ;  that  such  assent  might  be 
by  parol ;  that  entry  by  mere  assent  of  the  landowner  is  enough  to 
support  an  action  of  tort  against  a  third  person;   that  all  title, 
except  the  actual  use,  exercise,  and  enjoyment  of  the  liberties,  &c., 
[  ♦468  ]      referred  to  in  the  declaration,  was  mere  surplusage,  *8uch  user  or 
inception  of  user  being  enough,  as  against  a  wrong  doer ;  that  the 
title  of  the  plaintiff  to  the  clay  pits  and  clay,  and  the  leats  and 
streams  mentioned  in  the  declaration,  sufficiently  appeared,  they 
being  on   the  land  of  the  grantor,    and   being  things  included 
directly,  or  by  necessary  implication,  in  the  said  grant,  and  being 
necessary  to  the  enjoyment  of  the  liberties  of  which  the  plaintiff 
was  actually  possessed  and  using,  when  the  injury  was  committed; 
that  the  obstruction  was  shown  with  certainty ;  that  an  averment 
that  the  plaintiff  began  to  use  the  liberties  granted  to  him  was  unam- 
biguous, and  implied  an  entry  on  the  land ;  and  that  an  entry 
and  working,  in  virtue  of  such  liberties,  distinctly  appeared  on  the 
declaration ;  that  the  plaintiff's  title  to  the  dams  and  other  works 
referred  to  sufficiently  appeared,  and  that  the  right  to  make  them 
passed  with  the  liberties  alleged  to  be  granted,  and  was  incidental 
thereto  and  connected  therewith. 

Karslake  appeared  to  support  the  demurrer,   but  the  Court 
called  upon 

Smirke  to  support  the  declaration: 

The  declaration  is  good.     Where  title  is  mere  inducement,  it 
need  not  be  specially  stated.      The  cases  upon  this  subject  are 
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collected  in  2  Wms.  Saund.  118  a,  in  the  notes  to  Coryton  v. 
Lithebye  (i).  *  *  The  part  therefore  of  this  declaration  which 
states  title,  and  to  which  the  defendant  has  objected  *by  his  [  *459 1 
demurrer,  might  be  struck  oat  as  superfluous  and  unnecessary. 
The  substance  of  the  declaration  is,  that  the  plaintiff  being  qutisi  pos- 
sessed of  a  certain  incorporeal  hereditament,  the  defendant,  a  mere 
wrong  doer,  has  disturbed  him  in  the  enjoyment  of  his  right.  ♦  ♦  * 

Karslake,  contra: 
The  declaration  cannot  be  supported.  The  plaintiff  has 
adopted  such  a  course  of  pleading  as  to  make  profert  of  the 
deed  which  has  been  stated  necessary.  The  rule,  as  laid  down 
in  the  works  on  Pleading,  is,  that  where  a  party  claims  or  justifies 
under  a  deed,  profert  ♦is  necessary.  The  plaintiff  here  claims  [  •leo  ] 
under  a  deed.  It  is  said  that  the  plaintiff  only  claims  an 
incorporeal  hereditament.  The  statement  of  the  claim  is  uncertain. 
If  the  claim  had  been  set  out  in  the  proper  manner,  the  defendant 
might  have  traversed  it,  and  the  plaintiff  would  have  had  to  prove 
a  good  title.  It  appears  from  1  Wms.  Saund.  846  a,  that  even 
where  a  plaintiff  may  declare  on  mere  possession,  yet,  if  he  does 
set  out  a  title,  and  sets  it  out  insufficiently,  the  declaration  is  bad  : 
Dome  V.  Cashford  (2),  CrowtJier  v.  Oldfield  (3).  Here  the  plaintiff 
does  not  either  state  his  title,  or  allege  distinctly  that  he  himself 
was  possessed.  The  averment  in  the  declaration  does  not  amount  to 
a  statement  that  he  was  so  possessed :  Richards  v.  Fry  (4),  Cudlip  v. 
Rundle  (6).  The  declaration  is  also  bad  on  the  other  grounds 
assigned  for  cause  of  demurrer.  The  allegation  ''  that  after  the 
plaintiff  had  become  so  entitled  as  aforesaid,  to  use,  &c.,  the  said 
liberties,"  is  uncertain,  and  is  not  traversable.  The  precise  right 
claimed  is  altogether  uncertain.  If  it  is  to  the  use  of  existing 
dams,  &c.,  no  sufficient  title  is  shown.  The  allegation  of  obstruc- 
tion is  too  general  and  uncertain,  and  the  allegation  as  to  the 
consent  of  the  co-tenant  is  also  improperly  stated. 

Smirke,  contra : 

It  may  be  admitted  that  the  plaintiff  may  be  obliged  to  prove  a 

title  under  seal  at  the  trial,  but  the  title  need  not  be  pleaded,  and 

there  is  no  necessity  for  oyer.    The  cases  of  Ascot  v.  Lanreny  (6), 

and  Jackson  v.  Mordant  (7),  are  directly  in  the  plaintiff's  favour. 

(1)  P.  114.  (5)  Carth.  202. 

(2)  1  Salk.  363.  (6)  Owen,  109. 

(3)  2  Ld.  Bay.  1230.  (7)  Cro.  Eliz.  112. 

(4)  45  E.  K.  816  (7  Ad.  &  EL  698). 


700  1849.    EX.     3  EX.  460—462.  [b.b. 

Tbbisoutt  In  the  former  case,  which  was  an  action  on  the  case  for  the 
Mabtik.  disturbance  of  a  toll  in  a  market,  the  plaintiff  declared  that  L.  B., 
by  his  indenture,  demised  to  the  plaintiff  the  toll  and  profit  of  the 
[  '^ci  ]  fair .  and  market  *days,  within  the  manor  and  town  of  T.,  for  a 
certain  term,  and  that  the  defendant  disturbed  and  hindered  him 
from  taking  divers  pieces  of  wool,  within  the  manor  and  town 
aforesaid;  and  after  verdict  and  judgment  for  the  plaintiff,  an 
exception  was  taken  to  the  declaration,  that  the  plaintiff  declared  of 
a  demise  made  by  L.  B.,  but  did  not  show  that  L.  B.  was  seised  at 
the  time  of  the  demise ;  but  the  exception  was  disallowed  by  all  the 
Court,  because  the  plaintiff  is  to  recover  damages  only,  and  the 
right  or  title  to  the  land  does  not  come  in  question.  In  Jackson  v. 
Mordant,  which  was  an  action  on  the  case,  for  the  obstruction  of  a 
watercourse,  the  declaration  recited,  that  ^*  T.  S.,  and  M.  his  wife, 
were  seised  to  them,  and  the  heirs  of  T.,  of  five  acres  of  meadow, 
lying  near  a  river  called  W.,  and  being  so  seised,  by  indenture,  let 
them  to  the  plaintiff  for  twenty-one  years,  by  force  whereof  he  was 
possessed ; "  and  that  the  defendant  obstructed  his  watercourse  ; 
and  the  declaration  was  held  good.  The  other  cases  relied  upon  by 
the  defendant  do  not  support  the  position  contended  for.  There  is 
no  necessity  for  oyer. 

The  other  objections  are  not  valid,  the  title  being  sufficiently 
stated  to  the  dams,  &c.  The  general  allegations  are  sufficient.  The 
allegation  of  obstruction  is  also  good ;  the  works  injured  are  on  the 
waste  land,  and  necessary  for  the  working  of  the  pits  (i). 

Karslake,  in  reply,  contended  that  the  objection  as  to  profort  was 
fatal  to  the  declaration,  as  it  was  raised  upon  special  demurrer,  and 
that  the  defendant  had  made  the  matter  material  by  his  course  of 
pleading. 

Parkb,  B.  : 

I  think  that  our  judgment  ought  to  be  for  the  plaintiff.  Several 
[  «462  ]  objections  have  been  raised  to  the  ^declaration  in  this  case,  but  only 
one  of  those  objections  has  in  the  least  degree  pressed  the  Court. 
The  declaration  begins  by  stating,  that  Trevanion  was  possessed  of 
one  undivided  moiety,  the  whole  into  two  equal  moieties  to  be 
divided,  of  certain  waste  land,  &c. ;  and  being  so  possessed,  Ac. 
And  the  first  objection  is,  that  the  declaration  ought  to  have  alleged 
a  seisin  in  fee ;  but  the  cases  cited  by  Mr.  Smirke,  from  Owen  and 
Cro.  Eliz.,  are  decisive  authorities  against  this  objection. 

(1)  See  Davmey  y.  Dee,  Cro.  Jac.  605. 
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If  it  had  been  necessary  for  the  plaintiff  to  begin  by  a  statement  Thbiscutt 
of  seisin  in  fee,  the  declaration  would  have  been  bad,  as  stating  a  martik. 
defective  title,  and  the  case  would  fall  within  the  authority  of 
Richards  v.  Fry,  But  here  the  title  is  mere  matter  of  inducement, 
as  the  action  is  a  possessory  one,  and  the  defendant,  being  primd 
facie  a  wrong  doer,  has  no  right  in  the  first  instance  to  call  upon 
the  plaintiff  to  show  title.  The  case  therefore  falls  within  the 
authorities  cited,  which  show  that  title  need  not  be  pleaded  with  the 
same  certainty,  where  it  is  mere  matter  of  inducement,  as  it  would 
be  necessary,  had  the  plaintiff's  claim  been  founded  on  his  title. 
The  next  objection  was,  that  the  plaintiff  has  tied  himself  up  by  his 
mode  of  pleading,  as  he  need  not  have  done ;  and  that,  admitting 
that  he  might  have  declared  upon  his  possession  alone,  yet  that 
inasmuch  as  he  has  declared  upon  a  grant  from  Trevanion,  by 
deed,  he  is  bound  to  make  jn-ofert  of  that  deed.  This  objection  has 
weighed  most  with  the  Court.  But  we  are  of  opinion  that  this  is 
mere  matter  of  inducement,  and  therefore  that  the  declaration  is 
good.  If  the  plaintiff  had  declared  for  an  injury  done  to  his  close, 
by  reason  of  a  nuisance,  he  would  not  be  bound  to  set  out  his  title ; 
but  if  he  chose  to  state  in  his  declaration  that  he  was  lawfully  pos- 
sessed of  a  certain  close,  called  Greenacre,  as  described  in  a  certain 
indenture  made  between  A.  B.  and  himself,  and  that  the  defendant 
in  an  adjoining  close  had  been  guilty  *of  a  nuisance,  it  would  not  [  *^^'^  ] 
be  necessary  for  the  plaintiff  to  make  profert  of  that  indenture. 
So  in  the  present  case,  profert  of  the  indenture  mentioned  in  the 
declaration  is  unnecessary,  as  being  mere  matter  of  inducement. 

The  next  objection  is,  that  there  is  no  sufficient  allegation  of 
interference  with  the  plaintiff's  right ;  but  we  think  that  the 
declaration  is  sufficient  in  this  respect.  The  breach  states,  that  the 
defendant,  intending  to  injure  the  plaintiff,  wrongfully  obstructed 
and  disturbed  the  plaintiff  in  the  use,  exercise,  and  enjoyment  of  the 
said  liberties,  &c.,  by  destroying  certain  dams,  hatches,  &c.,  and 
other  works  lawfully  and  necessarily  erected  and  made  in  and  upon 
the  said  land,  for  the  enjoyment  and  working  by  the  plaintiff  of  the 
said  clay  pits,  See.  and  filled  in  and  diverted  the  said  leats  or  streams 
of  water,  lawfully  and  necessarily  used  by  the  plaintiff,  in  and  about 
his  said  clay  pits,  &c.,  and  in  working,  &c.,  the  said  clay,  &c.  In 
order  to  support  that  breach,  it  must  be  shown  that  the  plaintiff 
was  prevented  by  the  defendant's  acts  from  getting  the  clay  which 
be  was  entitled  to  get.  Under  the  plea  of  not  guilty,  the  plaintiff 
would  have  to  prove  such  an  injury  by  the  defendant  of  the  dams 
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THBI80UTT  and  other  works  which  were  necessary  to  the  proper  enjoyment  by 
Martin.  the  plaintifif  of  his  right  to  getting  the  clay,  as  obstructed  the 
plaintiff  in  the  exercise  of  that  right.  The  last  objection  is,  that 
the  licence  and  consent  of  the  Grown  are  not  stated  to  have  been 
given.  The  answer  is,  that  all  which  is  said  as  to  the  consent  of 
the  co-owner  is  immaterial,  and  may  be  rejected  as  surplusage.  It 
ought  to  come  from  the  defendant,  and  is  rather  in  anticipation  of 
that  defence. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  The  foundation  of  the  action  is  the 
disturbance  of  the  plaintiff's  possessory  right  to  the  getting  of  clay ; 
[  *464  ]  and  it  is  admitted,  that  if  he  *had  declared  upon  that  possessory 
right,  there  would  have  been  no  question  raised  as  to  the  necessity 
of  profert,  and  the  declaration  would  have  been  good.  It  has  how- 
ever been  contended,  on  this  part  of  the  case,  first,  that  as  the 
plaintiff  has  declared  as  he  has  done  here,  he  has  imperfectly 
described  his  title,  and  that  the  declaration  ought  to  have  stated  a 
seisin  in  fee ;  and  secondly,  that  he  ought  to  have  made  profert  of 
the  deed.  As  to  the  first  objection,  the  cases  referred  to  in  Owen 
and  Gro.  Eliz.  are  decisive,  that  where  title  is  pleaded  as  mere 
matter  of  inducement,  it  is  not  necessary  to  begin  by  stating  a 
seisin  in  fee.  The  other  objection,  as  to  the  profert^  rests  upon 
the  same  principle,  viz.,  that  the  statement  as  to  the  deed  being 
mere  matter  of  inducement,  there  is  no  necessity  for  profert. 
Although  it  may  be  necessary  to  prove  at  the  trial  the  right  as 
alleged,  yet  it  may  not  be  necessary  to  produce  the  deed  for  that 
purpose.  It  may  or  may  not  be  necessary,  as  the  case  may  be. 
The  plaintiff's  possession,  and  not  the  deed,  is  the  foundation  of 
the  action.  I  therefore  think  that  our  judgment  ought  to  be  for 
the  plaintiff. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


1849.  JOHN  HOWCUTT  v.  B0N8ER. 

•'i!!:!**  (3  Ex.  491—600;  S.  C.  18  L.  J.  Ex.  262.) 

[  ^91  ]  Jq  2ji  action  of  ooyenant  on  an  indenture  of  mortgage  of  oertaia  hoiLses, 

executed  in  1824  by  the  defendant,  in  favour  of  the  plaintiff's  testator,  to 
secure  payment  of  400/.  and  interest,  the  plaintiff,  in  order  to  take  tlie  case 
out  of  the  Stat  3  &  4  Will.  lY.  o.  42,  gave  in  eyidence  a  deed  executed  by 
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defendant,  within  twenty  years  before  action  brought,  but  to  which  deed      Howoott 
the  plaintiff's  testator  was  no  party.    The  deed,  after  reciting  that  defen-  v- 

dant  had  executed  a  mortgage  of  the  houses  in  question  to  the  plaintiff's  Bonsbb. 
testator,  for  securing  to  him  a  sum  of  320/.,  and  interest,  stated  that  he 
conveyed  that  and  other  properties  to  trustees,  on  trust  to  sell,  and  out  of 
the  proceeds  of  the  sale  to  pay  off  all  the  mortgages  and  other  incumbrances 
affecting  the  property,  and  then  to  pay  the  creditors,  with  an  ultimate  trust 
as  to  the  surplus :  Held,  that  this  was  not  an  acknowledgment  of  the  debt 
within  the  dth  section  of  the  statute,  so  as  to  take  the  case  out  of  the 
operation  of  the  3rd  section. 

CoYBNAMT.  The  declaration  was  on  an  indenture  of  mortgage  of 
the  4th  of  June,  1824,  by  which  the  defendant  covenanted  with  the 
plaintiff's  testator  to  pay  him  4002.  with  interest  thereon,  on  the 
4tb  of  December,  1824,  and  to  insure  the  mortgaged  premises  to 
the  amount  of  800Z.  in  some  insurance  office  to  be  approved  by  the 
testator,  in  the  joint  names  of  the  testator  and  the  defendant,  and 
to  continue  such  insurance,  and  pay  the  premium  thereon,  so  long 
as  the  sum  of  400Z.  should  remain  due.  The  declaration  contained 
two  breaches :  first,  the  nonpayment  of  the  400L  and  interest ;  and 
secondly,  that  though  the  defendant  did  insure  the  said  premises, 
in  accordance  with  his  covenant,  he  failed  to  pay  the  premium  on 
Buch  insurance.  The  defendant  pleaded,  first,  as  to  so  much  of  the 
declaration  as  relates  to  the  nonpayment  of  the  400Z.  and  interest, 
that  the  cause  of  action  did  not,  nor  did  any  part  thereof,  accrue  to 
the  plaintiff,  at  any  time  within  twenty  years  next  before  the  com- 
mencement of  the  suit,  and  concluded  with  a  prayer  of  judgment  if 
the  plaintiff  ought  to  maintain  his  action  thereof ;  and  secondly,  as 
to  the  residue  of  the  causes  of  action,  that  the  plaintiff  ought  not 
farther  to  maintain  his  action  thereof,  because  the  defendant  brings 
into  Court  the  sum  of  58.,  and  that  the  plaintiff  has  not  sustained 
damages  to  a  greater  amount ;  concluding  with  *a  verification  and  r  *^92  ] 
prayer  of  judgment  if  the  plaintiff  ought  further  to  maintain  his 
action  thereof.  The  plaintiff  replied  to  the  first  plea,  that  after 
the  said  breach  of  the  said  covenant  to  pay  the  400/.,  to  wit,  on  the 
24th  of  January,  1829,  the  defendant  made  and  signed  an  acknow- 
ledgment in  writing,  that  a  certain  sum  of  money,  to  wit,  to  the 
amount  of  800L,  was  then  due  for  principal  and  interest  upon  and  by 
virtue  of  the  said  covenant  and  indenture  in  that  behalf ;  and  that 
the  action  was  brought  within  twenty  years  next  after  the  making 
and  signing  of  such  acknowledgment  in  writing.    Verification. 

The  plaintiff  replied  to  the  second  plea,  that  the  plaintiff  has 
BUBtained  damages  to  a  greater  amount  than  the  sum  of  5«. 

The  defendant  rejoined  to  the  replication  to  the  first  plea,  that 
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HowoDTT  the  action  was  not  brought  within  twenty  years  next  after  the 
B0N8KR.  making  or  signing  of  any  such  acknowledgment  in  writing,  as  in 
the  replication  mentioned ;  upon  which  issue  was  joined.  And  he 
specially  demurred  to  the  replication  to  the  second  plea,  on  the 
ground  that  it  had  not  a  formal  conmiencement  of  precludi 
non  (I). 

The  issue  on  the  rejoinder  came  on  for  trial  before  Patteson,  J., 
at  the  last  Leicestershire  Summer  Assizes,  when  it  appeared  that 
on  the  4th  of  June,  1824,  the  defendant  executed  a  mortgage  of 
certain  houses,  to  secure  to  the  testator  of  the  plaintiff  the  payment 
of  400Z.  on  the  4th  of  December,  1824,  and  by  the  same  deed 
covenanted  to  pay  the  said  sum  of  400L  on  the  said  4th  day  of 
December,  1824.  In  order  to  prove  an  acknowledgment  of  this 
mortgage  debt  within  twenty  years,  the  plaintiff  gave  secondary 
evidence  of  a  deed  of  assignment,  executed  by  the  defendant  in 
January,  1829.  By  this  deed,  after  reciting  that  the  defendant 
was  '*  seised  in  fee  simple  of  inheritance  in  possession  of  the 
houses  in  question,  subject  to  a  certain  mortgage  thereof  granted  to 
William  Howcutt,  for  the  sum  of  8202.  and  interest,"  the  defendant 
r  *49S  ]  assigned  all  his  real  and  personal  ^estate,  including  the  premises 
subject  to  the  mortgage,  to  certain  trustees,  upon  trust  to  sell  the 
same,  and  out  of  the  proceeds  of  the  sale  to  pay  off  all  mortgages 
and  other  incumbrances,  and  then  to  pay  his  creditors,  with  an 
ultimate  trust  as  to  the  surplus.  The  testator  (who  died  in  1844), 
was  no  party  to  this  deed  of  assignment. 

It  was  objected  for  the  defendant,  that  the  case  was  within  the 
statute  8  &  4  Will.  IV.  c.  42,  s.  8,  which  provides  that  all  actions 
of  covenant  upon  any  specialty  shall  be  commenced  within  twenty 
years  after  the  cause  of  such  action,  and  that  this  deed  of  assign- 
ment did  not  bring  the  case  within  the  proviso  of  the  5th  section  of 
the  same  statute,  *'  that,  if  any  acknowledgment  shall  have  been 
made  by  writing,  signed  by  the  party  liable,  by  virtue  of  such 
specialty  ...  of  any  principal  or  interest  being  then  due  thereon, 
it  shall  be  lawful  for  the  person  entitled  to  such  action,  to  bring  his 
action  for  money  remaining  unpaid,  and  so  acknowledged  to  be  due, 
within  twenty  years  after  such  acknowledgment  by  writing,"  Ac- 
It  was  contended,  first,  that  the  acknowledgment  required  by  the 
statute  must  be  made  to  the  party  to  whom  the  money  is  due,  and 
not  to  a  third  party ;  and  secondly,  that  the  recital  in  the  deed  of 

(1)  So  much  of  the  report  as  relates  to  the  arguments  and  judgments  on 
this  point  is  omitted. — J.  G.  P. 
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Assignment  did  not  neoeBsarily  show  that  any  money  was  then  due     Howcutt 
to  the  testator.  b^^;^^ 

The  learned  Judge  reserved  leave  to  the  defendant  to  move  to 
enter  a  nonsuit  upon  these  grounds,  and  the  plaintiff  had  a  verdict 
lor  356Z.  damages  upon  the  first  breach  assigned .  Contingent  damages 
were  also  assessed  upon  the  other  issue,  in  case  the  judgment  of  the 
Court  should  be  in  the  plaintiff's  favour  upon  that  issue. 

The  case  was  argued  during  the  present  sittings  (February 
9  and  12),  by    ♦     *     ♦ 

Against  the  rule  to  enter  a  nonsuit  [  494  ] 

Whitehurst  and  Mellor  now  showed  cause : 

The  acknowledgment  in  the  second  deed  executed  by  the 
defendant,  is  such  an  acknowledgment  as  required  by  the  5th 
section  of  the  3  &  4  Will.  IV.  c.  42.  That  statute  does  not  state  to 
whom  it  is  to  be  made.  The  werds  are  not  ''acknowledgment 
or  promise,"  but "  any  acknowledgment "  simply.  Lord  Tenterden's 
Act,  9  Geo.  IV.  c.  14,  s.  1,  has  the  word  "promise."  The  decided 
eases  have  no  great  bearing  upon  this  subject.  [They  referred  to 
Tanner  v.  Smart  {\),  Mountstephen  v.  Brooke  {2!),  Clerk  v. 
Hougham{3),  Peters  v.  Brown  {4^),  Halliday  v.  Ward{b)y  Eiche  y. 
Nokes  (6).]  Then,  as  to  the  discrepancy  between  the  amount  of  [  495  ] 
820L,  stated  in  the  second  deed,  and  that  of  400Z.,  that  matter  may 
be  explained  by  parol  evidence.  It  was  said  by  Sir  L.  Shadwell, 
V.-C,  in  Lord  St.  John  v.  Boughton{1)^  in  speaking  of  the  3  &  4 
Will.  IV.  c.  27,  that  "all  that  the  Act  requires  is,  that  some 
acknowledgment  of  the  right  to  the  sum  claimed  shall  have  been 
given  in  writing,  signed  by  the  person  who  represents  the  estate  out 
of  which  it  is  payable,  or  by  his  agent.  The  Act,  therefore,  allows 
of  considerable  latitude  as  to  the  form  of  the  acknowledgment; 
and  consequently,  it  is  not  necessary  that  the  acknowledgment 
should  state  the  amount  of  the  sum  alleged  to  be  due,  if  it  refers  to 
the  thing  in  question.'' 

Martin  and  Macatday,  in  support  of  the  rule : 
The  case  of  Tanner  v.  Smart  is  the  ruling  decision  upon  this 
subject ;  the  preceding  cases,  which  have  a  different  aspect,  were 
overruled  by  that  case.     The  acknowledgment  must  be  in  the 

(1)  30  R.  R.  461  (6  B.  &  C.  G03).  (5)  3  Camp.  32. 

(2)  3  B.  &  Aid.  141.  (6)  1  Moo.  &  Rob.  359. 

(;j)  2  B.  &  0.  149.  (7)  47  R.  B.  222  (9  Sim.  225). 

(4)  4  Esp.  46. 
B.B. — VOL-  LXXVII.  46 
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HowcuTT  nature  of  a  new  contract,  the  antecedent  debt  being  the  considera- 
BoNSER.  tion.  The  acknowledgment  must  be  such  a  one  as  woald  contain 
a  promise  to  pay  the  debt.  The  word  "  acknowledgment "  signifies 
an  admission  by  the  debtor  to  the  creditor  or  his  agent :  Orenfell  v. 
Girdleatone  (i).  The  word  **  acknowledgment,"  in  the  statute  under 
consideration,  ought  to  have  the  same  meaning  given  to  it  as  the 
same  word  has  received  in  Lord  Tenterden*sAct.  A  debt  grounded 
[  **»6  ]  on  a  specialty,  and  a  debt  arising  out  of  simple  contract,  are  *in 
principle  the  same.  If  such  a  construction  be  adopted,  Tanner  v. 
Sinai't  is  precisely  in  point.  The  mere  statement  of  the  existence 
of  the  debt  is  not  sufficient.  There  may  have  been  no  covenant  in 
the  mortgage  deed  to  repay  the  loan :  it  does  not  appear  by  the 
deed  of  assignment  whether  there  was  or  not.  *  *  There  is, 
therefore,  no  substantial  admission  of  the  existence  of  a  debt.  It 
is  not  stated  how  much  is  due.  « 

(Parkb,  B.  :  I  think  that  parol  evidence  is  admissible  to  determine 
the  amount,  and  therefore  that  it  is  not  necessary  that  the  acknow- 
ledgment should  specify  the  amount.) 

[They  also  referred  to  Gates  v.  Aston  (2)  and  Phillips  v.  Phillips  (8), 
and  the  judgment  of  Wigram,  V.-C,  in  the  latter  case.] 

Cur.  adi\  ridt. 
The  judgment  of  the  Court  was  now  delivered  by 

RoLFB,  B. : 

This  was  an  action  of  covenant,  on  an  indenture  of  the  4th  of 
June,  1824,  by  which  the  defendant  covenanted  with  the  plaintiff's 
testator  to  pay  to  him  400i.  with  interest  on  the  4th  of  December,  1824. 

The  declaration  alleged  two  breaches :  first,  the  nonpayment  of 
the  400Z.  and  interest ;  and  secondly,  that  the  defendant  had  not 
kept  up  certain  insurances,  according  to  the  covenant  in  the  deed. 
The  defendant,  as  to  so  much  of  the  declaration  as  relates  to  the 
nonpayment  of  the  400i.  and  interest,  pleaded  that  the  cause  of 
I  •497  ]  action  did  not,  nor  *did  any  part  thereof,  accrue  to  the  plaintiff 
within  twenty  years  next  before  the  commencement  of  the  action ; 
and  as  to  the  residue  of  the  causes  of  action,  the  defendant  paid  6«. 
into  Court,  and  pleaded  no  damages  ultra.  The  plaintiff  by  his 
replication  stated,  as  to  the  plea,  so  far  as  related  to  the  covenant 
for  payment  of  the  4002.  and  interest,  that  after  the  breach  of  the 

(1 )  2  Y.  *  C.  662.     See 47  R.  R.  476.  (3)  3  Hare,  281 . 

(2)  4  Q.  B.  196. 
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covenant,  to  wit,  on  the  24th  of  January,  1829,  the  defendant  made  Howcutt 
and  signed  an  acknowledgment  in  writing,  that  a  certain  sum  of  bokbeb. 
money,  to  wit,  to  the  amount  of  8001. ,  was  then  due  for  principal 
and  interest,  upon  and  by  virtue  of  the  said  covenant,  and  that  this 
action  was  brought  within  twenty  years  after  the  signing  of  such 
acknowledgment ;  and  this  being  traversed  by  the  defendant  in  his 
rejoinder,  issue  was  joined  thereon.  To  the  last  plea  the  plaintiff 
replied,  by  stating  simply  that  he  had  sustained  damage  to  a 
greater  amount  than  58.;  and  the  defendant  demurred  to  this 
replication,  alleging  as  special  .ground  of  demurrer,  that  the 
replication  is  bad  in  form,  inasmuch  as  it  ought  to  have  been 
prefaced  by  a  preclvdi  non. 

The  issue  on  the  rejoinder  to  the  replication  to  the  first  plea 
came  on  for  trial  before  my  brother  Patteson,  at  the  last  Leicester 
Assizes,  when  a  verdict  was  found  for  the  plaintiff,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be 
of  opinion  that  the  acknowledgment  proved  was  not  a  sufficient 
acknowledgment  in  writing,  within  the  true  intent  and  meaning  of 
the  5th  section  of  the  8  &  4  Will.  IV.  c.  42.  A  rule  nisi  was  granted 
by  the  Court,  accordingly,  in  last  Michaelmas  Term,  against  which 
cause  was  shown  at  the  sittings  after  last  Term,  before  my  brothers 
Parke,  Piatt,  and  myself,  and  at  the  same  time  the  demurrer  to 
the  second  plea  was  argued. 

With  respect  to  the  demurrer,  we  have  at  the  present  sitting 
decided  the  very  point  in  a  case  of  FtUvoye  v.  Stevens  (i).     ♦     *     * 

There  must  therefore  be  judgment,  on  the  demurrer,  for  the       [  *498  ] 
defendant. 

The  question  discussed  before  us  on  the  argument  of  the  rule  for 
entering  a  nonsuit  was  one  of  importance.  The  facts  proved  were, 
that  the  defendant,  on  the  4th  of  June,  1824,  executed  a  mortgage 
to  the  plaintiff's  testator  of  several  houses,  to  secure  the  payment 
of  4002.  on  the  4th  of  December,  1824 ;  and  by  the  same  deed  he 
covenanted  for  the  payment  of  that  sum  and  interest  at  the 
appointed  day.  The  defendant  afterwards,  namely,  on  the  24th 
of  January,  1829,  executed  another  deed,  whereby,  after  reciting 
that  he  had  executed  a  mortgage  of  the  houses  in  ^question  to  the  [  ^^^9  ] 
plaintiff's  testator,  for  securing  to  him  a  sum  of  320Z.  and  interest, 
he  conveyed  that  and  other  properties  to  trustees,  on  trust  to  sell, 
and  out  of  the  proceeds  of  the  sale  to  pay  off  all  the  mortgages  and 
other  incumbrances  affecting  the  property,  and  then  to  pay  creditors, 

(1)  3  Ex.  439. 

45—2 
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HowcuTT     with  ulterior  trusts  as  to  the  surplus.     There  was  evidence,  which, 

B0N8ER.      it  ^^8  agreed,  satisfactorily  proved,  that,  by  the  mortgage  for  8201. 

mentioned  in  the  last  deed,  the  defendant  really  meant  to  refer  to 

the  mortgage  for  400Z.  to  the  plaintiff's  testator,  and  that  the 

amount  was  by  mistake  inaccurately  stated. 

The  plaintiff  relied  on  this  second  deed,  therefore,  as  amounting 
to  an  acknowledgment  in  writing,  under  the  5th  section  of  the 
8  &  4  Will.  lY.  c.  42,  so  as  to  take  the  case  out  of  the  operation 
of  the  8rd  section. 

The  defendant,  on  the  other  band,  contended  it  could  have  no 
such  operation ;  first,  because  this  was  an  acknowledgment  made 
to  a  third  person,  and  not  to  the  party  to  whom  the  money  was 
due;  and  secondly,  because  the  recital  of  the  prior  deed  is  not 
necessarily  an  acknowledgment  of  a  debt ;  and  we  think  that  this 
latter  objection  is  valid. 

Giving  to  the  recital  its  fullest  import,  we  can  only  understand 
it  as  a  statement  made  by  the  defendant  in  January,  1829,  that 
he  had  in  June,  1824,  conveyed  the  houses  in  question  by  way  of 
mortgage  to  the  plaintiff's  testator,  to  secure  4002.  then  due  to  him 
from  the  defendant,  and  that  the  mortgage  still  remained  vested 
in  the  mortgagee.  This  is  certainly  no  admission  of  any  existing 
debt  due  to  the  mortgagee.  The  recital  would  be  quite  true,  even 
although  the  mortgagee  should  have  been  in  possession  of  the 
property,  and  should,  out  of  the  rents  and  profits,  have  fully 
satisfied  himself  his  debt  and  interest.  The  trust  to  pay,  in  the 
first  instance,  all  mortgages,  charges,  &c.,  amounts  to  nothing ;  it 
is  no  more  than  the  trustees  would  have  been  obliged  to  do,  if  no 
such  trusts  had  ever  been  expressed,  and,  from  the  generality  of  its 
[  •600  ]  *language,  it  evidently  is  a  clause  introduced  by  the  conveyancer, 
without  reference  to  the  existence  of  any  particular  mortgage  deed. 
This  objection  being  decisive,  we  are  not  called  upon  to  say  how 
far  the  principle  of  the  cases  which  have  decided  that  an  acknow- 
ledgment to  third  persons  is  not  sufficient,  in  actions  on  simple 
contracts,  to  take  a  debt  out  of  the  operation  of  the  old  Statute 
of  Limitations,  21  Jac.  I.,  is  applicable  to  the  new  Statute  of 
Limitations,  as  to  debts  by  specialty  (i). 

The  rule  for  a  nonsuit  must  be  made  absolute,  on  the  ground 
we  have  already  stated.  ^ 

Rtde  absolute  to  enter  a  nonntity  and  judgment  for  the 
defendant  on  the  demurrer. 
(1)  See  Moodie  v.  Bannister,  4  Drew.  432,  28  L.  J.  Ch.  881.--J.  O.  P. 
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MORLEY   V.  ATTENBOROUGH  (1).  isis. 

May  11. 
(3  Ex.  600— 514 ;  S.  C.  18  L.  J.  Ex.  148 ;  13  Jur.  282.)  jg*^ 

A  pawnbroker,  who  sells  a  chattel  as  a  forfeited  pledge,  merely  under-        -^^^^  17. 
takes  that  the  subject  of  the  sale  is  a  pledge,  and  irredeemable,  and  that  he 
18  not  cognisant  of  any  defect  of  title  to  it.  L    ^  J 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  in 
consideration  that  the  plaintiff  would  buy  of  the  defendant  a  harp 
for  15L  IBs.,  the  defendant  promised  that  he  had  lawful  right  and 
title  to  sell  it  to  the  plaintiff;  that  the  plaintiff  bought  the  harp 
and  paid  for  the  same.  Breach,  that  the  defendant  had  not  lawful 
right  or  title  to  sell  the  harp.  There  was  also  a  count  for  money 
had  and  received  to  the  plaintiff's  use.     Plea,  non  assumpsit 

At  the  trial,  before  Piatt,  6.,  at  the  Middlesex  sittings  after  [soi] 
Easter  Term,  1847,  the  following  facts  appeared :  In  the  year 
1839,  a  person  of  the  name  of  Poley,  having  hired  a  harp  of 
Messrs.  Ghappell,  music-sellers,  pledged  it  with  the  defendant,  a 
pawnbroker,  for  151.  ISs,,  on  the  terms  that,  if  the  sum  advanced 
were  not  repaid  within  si^c  months,  the  defendant  should  be  at 
liberty  to  sell  it.  The  defendant  had  no  knowledge  that  the  harp 
did  not  belong  to  the  party  pledging  it.  The  harp  not  having  been 
redeemed  at  the  stipulated  time,  the  defendant,  in  the  year  1845, 
sent  it  with  other  articles  to  be  sold  by  public  auction.  The 
auctioneers  were  accustomed  to  have  quarterly  sales  of  unre- 
deemed pledges,  of  which  the  present  sale  was  one,  and  on  those 
occasions  were  in  the  habit  of  putting  other  lots  into  the  sale. 
The  sale  extended  over  several  days,  and  a  general  catalogue, 
comprising  the  articles  to  be  sold  on  each  day,  stated  on  the  title- 
page,  that  the  goods  for  sale  consisted  of  ''  a  collection  of  forfeited 
property,  reserved,  agreeably  to  Act  of  Parliament,  for  quarterly 
sale  (2),  pledged  prior  to  May,  1844,"  with  certain  pawnbrokers, 
(naming  them,  and  amongst  others  the  defendant,)  and  that  the 
lots  without  numbers  were  "  other  effects."  Catalogues  were  also 
printed,  applicable  to  each  day's  sale.  The  harp,  which  was 
numbered  in  the  catalogue,  was  knocked  down  to  the  plaintiff  for 
15L   16s.,  but  "no    warranty  of  title  was  given.      The    Messrs. 

(1)  Cited   in    Bagueley    y.    Hawley  1893.    It  is  submitted  that  in  the  case 

(1867)  L.  B.  2  C.  P.  625,  628.     The  of  a  sale  by  a  pawnbroker  of  a  for- 

point  actually  decided    in    this  case  feited  pledge  the  circumstances  of  the 

to   be   still    good    law.      See  contract  are  such  as  to  show  that  it  is 


Bichholz  v.  Bannister  (1861)  17  C.  B.      not  the  intention  that  there  should  be 

(N.  8.)  708,  34  L.  J.  0.  P.  105,  and      a  warranty  of  title.— J.  G.  P. 

s.   12  (1)  of  the  Sale  of  Goods  Act,         (2)  See  39  &  40  Geo.  III.  c.  99,  s.  18. 
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Ghappell,  having  afterwards  discovered  that  the  harp  was  in  the 
plaintiff's  possession,  commenced  an  action  against  him  for  its 
recovery,  whereupon  the  plaintiff  gave  up  the  harp  to  them,  and 
paid  the  costs,  for  which,  together  with  the  price  of  the  harp,  the 
present  action  wa^  brought.  On  behalf  of  the  defendant  it  was 
objected,  that  there  was  no  warranty  of  title,  either  express  or 
implied,  and  that  the  plaintiff  ought  to  be  nonsuited.  The  learned 
Judge  directed  a  verdict  for  *the  plaintiff,  reserving  leave  for  the 
defendant  to  move  to  enter  a  nonsuit. 

Martin  having  obtained  a  rule  nisi  accordingly, 

Humjrey  &ndBovill  showed  cause  in  last  Easter  Term  (May  11) : 

*  *  In  Ormrod  v.  Huth  (i),  Tindal,  Ch.  J.,  in  delivering  the 
judgment  of  the  Exchequer  Chamber,  says,  '*  The  rule  which  is  to 
be  derived  from  all  the  cases  appears  to  us  to  be,  that  where,  upon 
the  sale  of  goods,  the  purchaser  is  satisfied  without  requiring  a 
warranty  (which  is  a  matter  for  his  own  consideration),  he  cannot 
recover  upon  a  mere  representation  of  the  quality  by  the  seller, 
unless  he  can  show  that  the  representation  was  bottomed  in  fraud.'* 
There,  again,  the  representation  was  as  to  quality,  not  title. 

(Pabke,  B.  :  I  observe  the  Chief  Justice  adds,  "  Although  the 
cases  may,  in  appearance,  raise  some  difference  as  to  the  effect  of  a 
false  assertion  or  representation  of  title  in  the  seller,  it  will  be 
found,  on  examination,  that  in  each  of  those  cases  there  was  either 
an  assertion  of  title  embodied  in  the  contract,  or  a  representation 
of  title  which  was  false  to  the  knowledge  of  the  seller.") 


[607] 


Martin  and  Petersdorff,  contra. 


Cur.  adr.  rult. 


[  ^08  ]  Tjjg  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

This  case  was  argued  some  time  ago  before  my  Lord  Chief 
Baron,  my  brothers  Bolfe,  Flatt,  and  myself,  and  stood  over  for 
our  consideration.  The  plaintiff  brought  an  action  of  assumpsit, 
stating,  that  in  consideration  that  the  plaintiff  would  buy  a  harp 
for  a  certain  sum,  the  defendant  promised  that  he,  the  defendant, 
had  lawful  right  to  sell  it,  and  the  breach  assigned  was  that  he 
had  not. 

(1)  14M.  &W.  651. 
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It  appeared  on  the  trial,  before  my  brother  Piatt,  that  the  defen- 
dant, who  was  a  pawnbroker,  had  the  harp  pledged  with  him  in  the 
way  of  his  business,  and,  the  time  having  elapsed  for  its  redemption, 
and  the  pledge  being  unredeemed,  offered  it  for  sale  through  certain 
auctioneers,  who  sold  it  to  the  plaintiff.  It  tamed  out  that  the  harp 
had  been  pledged  to  the  defendant  by  a  person  who  had  no  title  to 
it,  and  the  real  owner  oblif2;ed  the  plaintiff  to  give  it  up,  after  it  had 
l)een  delivered  to  him  by  the  defendant.  But,  of  the  want  of  title 
of  the  pawner  to  it,  the  defendant  was  ignorant,  and  there  was  no 
express  warranty.  My  brother  Platt  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  move  to  enter  a  nonsuit. 

On  showing  cause,  the  case  was  fully  argued,  and  every  authority 
cited  and  commented  upon  on  both  sides,  bearing  on  the  question, 
whether  there  is  an  implied  warranty  of  title  in  the  contract  of  sale 
of  an  article,  or  under  what  circumstances  there  is  a  liability  on 
the  part  of  the  vendor  to  make  good  a  loss  by  defect  of  title. 

It  is  very  remarkable  that  there  should  be  any  doubt,  as  that, 
certainly,  is  a  question  so  likely  to  be  of  common  occurrence, 
especially  in  this  commercial  country.  Such  a  point,  one  would 
have  thought,  would  not  have  admitted  of  any  doubt.  The  bargain 
and  sale  of  a  specific  chattel,  by  our  law,  (which  differs  in  that 
respect  from  the  civil  law),  undoubtedly  transfers  all  the  property 
the  vendor  has,  where  nothing  further  remains  to  be  done  according 
to  the  intent  of  the  parties  to  pass  it.  But  it  is  made  a  question, 
whether  there  is  annexed  by  law  to  such  a  contract,  which  operates 
as  a  conveyance  of  the  property,  an  implied  agreement  on  the  part 
of  the  vendor,  that  he  has  the  ability  to  convey.  With  respect  to 
executory  contracts  of  purchase  and  sale,  where  the  subject  is 
unascertained,  and  is  afterwards  to  be  conveyed,  it  would  probably 
be  implied  that  both  parties  meant  that  a  good  title  to  that  subject 
should  be  transferred,  in  the  same  manner  as  it  would  be  implied, 
under  ^similar  circumstances,  that  a  merchantable  article  was  to  be 
supplied.  Unless  goods,  which  the  party  could  enjoy  as  his  own, 
and  make  full  use  of,  were  delivered,  the  contract  would  not  be 
performed.  The  purchaser  could  not  be  bound  to  accept  if  he 
discovered  the  defect  of  title  before  delivery,  and  if  he  did,  and  the 
goods  were  recovered  from  him,  he  would  not  be  bound  to  pay,  or, 
having  paid,  he  would  be  entitled  to  recover  back  the  price,  as  on  a 
consideration  which  had  failed.  But  when  there  is  a  bargain  and 
sale  of  a  specific  ascertained  chattel,  which  operates  to  transmit  the 
property,  and  nothing  is  said  about  title,  what  is  the  legal  effect  of 
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that  contract?  Does  the  contract  necessarily  import,  nnless  the 
contrary  be  expressed,  that  the  vendor  has  a  good  title  ?  or  has  it 
merely  the  effect  of  transferring  such  title  as  the  vendor  has? 
According  to  the  Roman  law,  {vide  Domat,  Book  1,  tit.  2,  s.  2,  art  8,) 
and  in  France,  (Code  Civil,  chap.  4,  sect.  1,  art.  1608,)  and  Scotland, 
and  partially  in  America,  (1  Johns.  Bep.  274 ;  Broom's  Maxims,  628, 
where  this  subject  is  well  discussed,)  there  is  always  an  implied 
contract  that  the  vendor  has  the  right  to  dispose  of  the  subject 
which  he  sells  (Bell  on  Sale,  94) ;  but  the  result  of  the  older 
authorities  is,  that  there  is  by  the  law  of  England  no  warranty  of 
title  in  the  actual  contract  of  sale,  any  more  than  there  is  of 
quality.  The  rule  of  caveat  emptor  applies  to  both ;  but  if  the 
vendor  knew  that  he  had  no  title,  and  concealed  that  fact,  he  was 
always  held  respoQsible  to  the  purchaser  as  for  a  fraud,  in  the  same 
way  that  he  is  if  he  knew  of  the  defective  quality.  This  rule  will 
be  found  in  Co.  Litt.  102  a  ;  8  Rep.  22  a ;  Noy,  Max.  42 ;  Fitz. 
Nat.  Brev.  94  c,  in  Spnnguell  v.  AUen  (i),  cited  by  Little- 
dale,  J.,  in  Early  v.  Oarrett  (2),  and  in  Williamson  v.  Allison  (8), 
referred  to  in  the  argument.  The  same  principle  applies  to 
transfer  by  deed.  Lord  Hale  says,  *'  Though  the  words  *'  assign, 
set  over,  and  transfer,'  do  not  amount  to  a  covenant  against  an  eign 
title,  yet,  as  against  the  covenantor  himself,  it  will  amount  to  a 
covenant  against  all  claiming  under  him : "  (Deering  v.  Farring- 
ton  (4),  which  was  an  assignment  of  a  chose  in  action). 

It  may  be,  that  as  in  the  earlier  times  the  chief  transactions  of 
purchase  and  sale  were  in  markets  and  fairs,  where  the  band  fide 
purchaser  without  notice  obtained  a  good  title  as  against  all  except 
the  Crown  (and  afterwards  a  prosecutor,  to  whom  restitution  is 
ordered  by  the  21  Hen.  YUL  c.  11),  the  common  law  did  not  annex 
a  warranty  to  any  contract  of  sale.  Be  that  as  it  may,  the  older 
authorities  are  strong  to  show  that  there  is  no  such  warranty 
implied  by  law  from  the  mere  sale.  Li  recent  times  a  different 
notion  appears  to  have  been  gaining  ground,  (see  note  of  the  learned 
editor  to  8  Rep.  22  a) ;  and  Mr.  Justice  Blackstone  says,  "  In  con- 
tracts for  sale  it  is  constantly  understood  that  the  seller  undertakes 
that  the  commodity  he  sells  is  his  own  ;  *'  and  Mr.  Wooddeson,  in 
his  Lectures,  vol.  2,  p.  415,  goes  so  far  as  to  assert  that  the  rule  of 
caveat  emptor  is  exploded  altogether,  which  no  authority  warrants. 

At  all  times,  however,   the  vendor  was  liable  if  there  was  a 


(1)  Aleyn,  91. 

(2)  33  R.  R.  371  (9  B.  &  C.  932). 


(3)  2  East,  449. 

(4)  3  Keb.  304. 
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warranty  in  fact ;  and  at  an  early  period,  the  affirming  those  goods 
to  be  his  own  by  a  vendor  in  possession,  appears  to  have  been 
deemed  equivalent  to  a  warranty.  Lord  Holt,  in  Medina  v. 
Sioughton  (i),  says,  that  **  where  one  in  possession  of  a  personal 
chattel  sells  it,  the  bare  affirming  it  to  be  his  own  amounts  to  a 
warranty  ;  '*  and  Mr.  Justice  Bullbb,  in  Pasley  w.  Freeman  (2),  dis- 
claims any  distinction  between  the  effect  of  an  affirmation,  when 
the  vendor  is  in  possession  or  not,  treating  it  as  equivalent  to  a 
warranty  in  both  cases. 

Some  of  the  text  writers  drop  the  expression  of  "  warranty  "  or 
''  affirmation,"  and  lay  down  in  general  terms,  that  if  a  man  sells 
goods  as  his  own,  and  the  title  is  deficient,  he  is  liable  to  make  good 
the  loss,  2  Black.  Com.  451 ;  the  commentator  cites,  for  that  posi- 
tion,  Cro.  Jac.  474,  and  1  Roll.  Abr.  70,  in  both  which  cases  there 
was  an  allegation  that  the  vendor  affirmed  that  he  had  a  title,  and 
therefore  it  would  seem,  that  the  learned  author  treated  the  expres- 
sion, ''  selling  as  his  own,*'  aa.equivalent  to  an  affirmation  or  war- 
ranty. So  Chancellor  Kent,  in  2  Com.  478,  says,  "  that  in  every 
sale  of  a  chattel,  if  the  possession  be  in  another,  and  there  be  no 
covenant  or  warranty  of  title,  the  rule  of  caveat  emptar  applies,  and 
the  party  buys  at  his  peril ;  but  if  the  seller  has  possession  of  the 
article,  and  he  sells  it  at  his  own,  and  for  a  fair  price,  he  is  under- 
stood to  warrant  the  title."  From  the  authorities  in  our  law,  to 
which  may  be  added  the  opinion  of  the  late  Lord  Chief  Justice 
TiKDAL,  in  Ofinrod  v.  Huth  (s),  it  would  seem  that  there  is  no 
implied  warranty  of  title  on  the  sale  of  goods,  and  that  if  there  be 
no  fraud,  a  vendor  is  not  liable  for  a  bad  title,  unless  there  is  an 
express  warranty,  or  an  equivalent  to  it,  by  declarations  or  conduct; 
and  the  question  in  each  case,  where  there  is  no  warranty  in  express 
terms,  will  be,  whether  there  are  such  circumstances  as  to  be  equiva- 
lent to  such  a  warranty.  Usage  of  trade,  if  proved  as  a  matter  of 
fa45t,  would,  of  course,  be  sufficient  to  raise  an  inference  of  such  an 
engagement ;  and  without  proof  of  such  usage,  the  very  nature  of 
the  trade  may  be  enough  to  lead  to  the  conclusion,  that  the  person 
carrying  it  on  must  be  understood  to  engage  that  the  purchaser 
shall  enjoy  that  which  he  buys,  as  against  all  persons.  It  is,  per- 
haps, with  reference  to  such  sales,  or  to  executory  contracts,  that 
Blackstone  makes  the  statement  above  referred  to. 

Similar  questions  occur  in  cases  as  to  the  quality  of  goods,  in 

(1)  1  Salk.  210 ;  Ld.  Bay.  593.  (3)  14  M.  &  W.  664. 

(2)  1  B.  R.  634  (3  T.  R.  57). 


MOBLSY 
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MORLBY 

Attbn- 

BOKOUOH. 


[  •BU  ] 


which  it  is  clear  there  is,  by  law,  no  implied  warrranty ;  yet,  if 
goods  are  ordered  of  a  tradesman,  in  the  way  of  his  trade,  for  a 
particular  purpose,  he  may  be  considered  as  engaging  that  the 
goods  supplied  are  reasonably  fit  for  that  purpose.  We  do  not 
suppose  that  there  would  be  any  doubt,  if  the  articles  are  bought 
in  a  shop  professedly  carried  on  for  the  sale  of  goods,  that  the  shop- 
keeper must  be  considered  as  warranting  that  those  who  purchase 
will  have  a  good  title  to  keep  the  goods  purchased.  In  such  a  case 
the  vendor  sells  ''  as  his  own,"  and  that  is  what  is  equivalent  to  a 
warranty  of  title.  But  in  the  case  now  under  consideration,  the 
defendant  can  be  made  responsible  only  as  on  a  sale  of  a  forfeited 
pledge  eo  nomine.  Though  the  harp  may  not  have  been  distinctly 
stated  in  the  auctioneer's  catalogue  to  be  a  forfeited  pledge,  yet  the 
auctioneer  had  no  authority  from  the  defendant  to  sell  it  except  as 
such.  The  defendant,  therefore,  cannot  be  taken  to  have  sold  it 
with  a  more  extensive  liability  than  such  a  sale  would  have  imposed 
upon  him ;  and  the  question  is,  whether,  on  such  a  sale,  accom- 
panied with  possession,  there  is  any  assertion  of  an  absolute  title 
to  sell,  or  only  an  assertion  that  the  article  has  been  pledged  with 
him  and  the  time  allowed  for  redemption  has  passed.  On  this 
question  we  are  without  any  light  from  decided  cases. 

In  our  judgment,  it  appears  unreasonable  to  consider  the 
pawnbroker,  from  the  nature  of  his  occupation,  as  undertaking 
anything  more  than  that  the  subject  of  sale  is  a  pledge  and 
irredeemable,  and  that  he  is  not  cognisant  of  any  defect  of  title 
to  it.  By  the  statute  law  (see  1  Jac.  I.  c.  21),  he  gains  no  better 
title  by  a  pledge  than  the  pawner  had ;  and  as  the  rule  of  the 
common  law  is,  that  there  is  no  implied  warranty  from  the  mere 
contract  of  sale  itself,  we  think,  that  where  it  is  to  be  implied  from 
the  nature  of  the  trade  carried  on,  the  mode  of  carrying  on  the 
trade  should  be  such  as  clearly  to  raise  that  inference.  In  this 
^case  we  think  it  does  not.  The  vendor  must  be  considered  as 
selling  merely  the  right  to  the  pledge  which  he  himself  had ;  and 
therefore  we  think  the  rule  must  be  absolute. 

Since  the  argument,  we  find  that  there  was  a  count  for  money 
had  and  received,  as  well  as  the  count  on  the  warranty,  in  the 
declaration.  But  the  attention  of  the  Judge  at  the  trial  was  not 
drawn  to  this  count,  nor  was  it  noticed  on  the  argument  in  Court. 

It  may  be,  tliat  though  there  is  no  implied  warranty  of  title,  so 
that  the  vendor  would  not  be  liable  for  a  breach  of  it  to  unliquidated 
damages,  yet  the  purchaser  may  recover  back  the  purchase-money. 
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as  on  a  consideration  that  failed,  if  it  could  be  shown  that  it  was 

the  understanding  of  both  parties  that  the  bargain  should  be  put 

an  end  to  if  the  purchaser  should  not  have  a  good  title.     But  if 

there  is  no  implied  warranty  of  title,  some  circumstances  must  be 

shown  to  enable  the  plaintiff  to  recover  for  money  had  and  received. 

This  case  was  not  made  at  the  trial,  and  the  only  question  is, 

whether  there  is  an  implied  warranty. 

Rule  absolute. 


MOULET 

■p. 
Attbn- 

BOBOUGH. 


STANDISH   V.    ROSS. 

(3  Ex.  527—534.) 

The  defendant,  having  recovered  judgment  against  H.,  on  the  25th  April 
lodged  with  the  plaintiff,  who  was  the  sheriff,  a  writ  of  fi.  fa.  The  plain- 
tiff neglected  to  execute  the  writ  until  the  11th  May,  when  he  seized  the 
goods  of  H.  and  assigned  them  to  the  defendant  by  bill  of  sale,  which  stated 
the  consideration  to  be  256Z.  paid  by  the  defendant  to  him.  He  then 
returned  ^er»/fcf'.  Before  the  seizure  the  defendant  had  notice  of  an  act 
of  bankruptcy  committed  by  H.  before  the  25th  April,  upon  which  a  flat 
issued  in  August,  and  assignees  were  appointed,  who  sued  and  recovex*ed 
from  the  plaintiff  the  value  of  the  goods  seized,  whereupon  he  brought  the 
present  action  to  recover  back  the  money  so  paid :  Held,  first,  that,  though 
no  money  in  fact  passed,  the  plaintiff  and  defendant  were,  as  between 
themselves,  in  the  same  situation  as  if  the  plaintiff  had  sold  the  goods  to 
the  defendant  and  received  the  money.  Secondly,  That,  though  the  money 
was  not  the  plaintiff's,  still  he  was  entitled  to  recover,  since  it  was  money 
which  he  ought  to  have  received  as  soon  as  he  had  been  compelled  by  the 
owner  to  pay  for  the  goods  seized.  Thirdly,  That  in  this  action  the  plaintiff 
was  not  estopped  by  his  return  from  saying  that  the  then  title  of  the  debtor 
was  defeated  by  matter  subsequent.  Lastly,  That  the  money  having  been 
paid  by  the  plaintiff  in  ignorance  of  the  facts,  he  was  entitled  to  recover  it 
back,  although  the  defendant  could  not  in  every  respect  be  placed  in 
statu  quo. 

Debt  for  money  had  and  received.     Plea,  never  indebted. 

At  the  trial,  before  Rolfe,  B.,  at  the  Liverpool  Spring  Assizes, 
1848,  it  appeared  that  the  action  was  brought  by  the  plaintiff,  who 
waB  Sheriff  of  Lancashire  in  1846,  to  recover  money  paid  to  the 
defendant  under  the  following  circumstances.  The  defendant 
having  recovered  judgment  against  one  Hignett,  in  the  afternoon 
of  Saturday,  the  25th  April,  1846,  placed  in  the  sheriff's  hands  a 
^rit  of  fieri  facias,  with  a  request  to  execute  it  on  that  day  at  the 
warehouse  of  Hignett  at  Manchester.  The  officer  on  going  there 
found  the  warehouse  closed,  as  was  the  custom  in  Manchester  on 
a  Saturday  afternoon,  and  the  writ  remained  unexecuted  until  the 
11th  May,  when  the  ofiBcer  entered  and  seized  by  the  defendant's 
order.  On  the  same  day  the  sheriff  assigned  the  goods  seized  to 
the  defendant  by  bill  of  sale,  which  stated  the  consideration  to  be 


1849. 
Feb.  16. 
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Standish  the  sum  of  256i.,  paid  by  the  defendant  to  the  sheriff.  A  return  of 
R<»8.  Ji^  fo<^i  was  then  made.  Prior  to  the  entry  and  seizure,  the 
defendant's  attorney  had  notice  of  an  act  of  bankruptcy  committed 
by  Hignett  before  the  25th  April ;  upon  which  a^t  issued  on  the 
28th  August,  and  assignees  were  appointed.  The  assignees  brought 
trover  against  the  sheriff  for  the  goods  seized,  when  he  paid  their 
value,  and  brought  the  present  action  to  recover  back  the  money  so 

[  *528  ]  paid.  It  was  submitted,  on  behalf  of  the  defendant,  that  *ihe 
action  was  not  maintainable ;  and  the  learned  Judge,  being  of  that 
opinion,  nonsuited  the  plaintiff,  reserving  leave  for  him  to  move  to 
enter  a  verdict. 

A  rule  nisi  having  been  obtained  accordingly, 

Atherton  and  Unthank  showed  cause  (i) : 

The  action  is  not  maintainable.     Assuming  that  the  sheriff  could 
enforce  any  remedy  against  the  defendant,  the  action  for  money 
had  and  received  is  not  the  proper  form.     Though  the  bill  of  sale 
states  that  the  consideration  for  assigning  the  goods  was  the  receipt 
by  the  sheriff  from  the  defendant  of  the  amount  directed  to  be 
levied,  yet  no  money  in  fact  passed.     [They  cited  Reed  v.  James  (2) 
and  Bittleston  v.  Cooper  (3).]     It  is  suggested  that  the  sheriff  acted 
under  a  mistake,  but  that  view  is  not  supported  by  the  evidence. 
The  sheriff  was  aware  of  the  difficulty  in  which  he  was  placed,  and 
might  have  refused  to  levy,  or  have  returned  nulla  bona,  or  have 
applied  for  relief  under  the  Interpleader  Act.    Besides,  if  these 
[  *629  ]       goods  be  dealt  with  as  the  proceeds  of  goods,  in  order  *to  make 
out  that  the  money  was  received  for  the  use  of  the  sheriff,  it  most 
first  be  established  that  the  goods  were  the  goods  of  the  sheriff. 
But  the  sheriff  is  the  mere  minister  of  sale,  and  has  no  property 
whatever  in  the  goods  ;  for  the  property  passes  from  the  debtor  to 
the  vendee  without  vesting  intermediately  in  the  sheriff :  Giles  v. 
Orover  (4).     *     *     The  sheriff  is  estopped  by  his  return :  Com.  Dig. 
''  Betom  "  (G) ;  and  the  bill  of  sale  precludes  him  from  saying  that 
he  has  not  received  money  for  the  goods  assigned  to  the  defendant. 
As  between  the  same  parties  the  return  is  conclusive,  even  as  to 
the  value  of  the  goods :  Clerk  v.   Withers  (5),  Field  v.  Smith  (s). 
*     *     Further,  this  action  cannot  be  maintained  unless  the  parties 
can  be  placed  in  statu  quo.     The  sheriff  has  been  guilty  of  laches, 

(1)  The    case    was    argued  in  last  (4)  36  R.  R  27  (1  CI.  &  Fin.  218). 
Michaelmas  Term,  Nov.  14  and  16.  (5)  6  Mod.  296. 

(2)  1  Stark.  N.  P.  132.  (6)  2  M.  &  W.  388. 

(3)  14  M.  &  W.  399. 
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for  he  might  have  levied  on  the  25th  of  April,  at  which  time  the     Stanoish 
execution  creditor  had  no  notice  of  the  act  of  bankruptcy,  and        ross. 
consequently  the  execution  would  have  been  valid  under  *the  2  &  8      [  *58o  ] 
Vict.  c.  29.     The  sheriff  might  have  broken  open  the  outer  door 
of  the  warehouse  :  Penton  v.  Browne  (i),  Lee  v.  GanseU  (2) ;  and  he 
can  derive  no  cause  of  action  from  his  own  breach  of  duty :  Pitcher 
V.  Bailey  (8).    The  delay  in  executing  the  writ  rendered  the  sheriff 
liable  to  an  action :  Clifton  v.  Hooper  (4),  Pitcher  v.  King  (6) ;  but 
the  return  prevents  the  defendant  from  maintaining  it.     So  long 
as  the  return  remains  of  record,  the  defendant  is  barred  from 
issuing  execution,  or  taking  any  step  to  recover  his  debt.     The 
bill  of  sale  also  estops  him  from  saying  that  he  has  not  been  paid. 

Martin  and  J.  Addison,  in  support  of  the  rule  : 

If  a  public  officer  seizes  goods,  supposing  them  to  be  the  goods 
of  A.,  and  it  afterwards  turns  out  that,  by  operation  of  law,  they 
are  the  goods  of  6.,  and  the  officer  is  compelled  to  pay  the  proceeds 
to  B. ;  that  ignorance  as  to  the  property  in  the  goods  being  caused 
by  the  law  itself,  he  has  a  right  to  recover  back  the  money  paid. 
Here  the  title  of  the  assignees  accrued  by  relation  to  the  act  of 
bankruptcy.  On  the  11th  May,  when  the  goods  were  seized,  they 
were  pnmd  fa^cie  the  goods  of  the  debtor,  and  as  such  the  sheriff 
was  bound  to  seize  them ;  but  the  execution  creditor,  having  had 
notice  of  an  act  of  bankruptcy,  proceeded  at  his  peril :  Rothwell  v. 
Timbrell  (6).  This  is,  in  fact,  money  paid  to  the  defendant  under  a 
mistake  respecting  the  execution  debtor's  bankruptcy:  Wilson  v. 
Milner  (7).  The  right  of  the  defendant  to  retain  the  money  cannot 
depend  upon  whether  the  assignees  elect  to  sue  him  or  the  sheriff. 
Reed  v.  James  (s),  and  Brydges  v.  Walford  (9),  are  in  point.  At  the 
time  of  the  seizure,  the  defendant  had  a  defeasible  *  title,  which  [  *r>3i  j 
was  defeated  when  the  sheriff  paid  over  the  money  to  the  assignees : 
NoUey  y.  Buck  (lo).  BitUeston  v.  Cooper  (ii)  shows  that  the  action 
will  lie,  though  no  money  in  fact  passed.  *  *  The  return  is  no 
estoppel :  Dalton's  Sheriff,  42, 191,  ed.  1700;  Brydges  v.  Walford  (9), 
Parkes  v.  Mosse  (12) ;  Arch.  Prac.  556.     Jackson  v.  HiU  (13)  is  an 

(1)  Sid.  186.  (8)  1  Stark.  N.  P.  134. 

(2)  1  Cowp.  1.  (9)  18  E.  B.  787,  n.  (6  M.  &  S.  42). 

(3)  8  East,  171.  (10)  8  B.  &  C.  160. 

(4)  6  a  B.  468.  (11)  14  M.  &  W.  399. 

(5)  dan.  758.  (12^  Cro.  EHz.  181. 

(6)  I  Dowl.  (N.  S.)  778.  (13)  10  Ad.  &  EL  477. 

(7)  2  Camp.  451. 
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8TANDI8H  express  authority  that  a  return  is  conclusive  only  in  the  particular 
Boss.  cause  in  which  it  is  made.  With  respect  to  the  sheriff's  omission 
to  seize  on  the  25th  April,  it  is  clear  that  for  it  the  defendant  could 
only  have  recovered  nominal  damages.  It  is  said  that  the  parties 
cannot  be  placed  in  statu  qiw ;  but  the  defendant  has  the  same 
right  as  the  other  creditors  under  the  fiat.  There  has  been  no 
suspension  of  the  defendant's  right  of  action  against  the  sheriff  for 
neglect  of  duty;  for,  as  soon  as  i\i%fiat  issued,  and  assignees  were 
appointed,  it  must  be  presumed  that  the  defendant  knew  that  the 
money  belonged  to  them. 

Cur.  adv.  rult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B.  : 

This   case  was  argued  before  the  Lord  Chief  Baron  and  my 
brothers  Bolfe  and  Alderson,  on  showing  cause  against  the  rule  U) 
enter  the  verdict  for  the  plaintiff.     The  action  was  brought  by  the 
plaintiff,  who  was  Sheriff  of  Lancashire  in  1846,  against  the  defen- 
dant for  money  had  and  received :  the  plea  was  the  general  issue. 
The  defendant  was  a  judgment  creditor  after   verdict    of   one 
[  *632  ]       *Hignett,  a  trader,  and   issued  a  fieri  fa>cias  against  his  effects, 
which  was  put  into  the  sheriff's  hands  on  the  25th  of  April,  1846. 
The  sheriff  did  not  immediately  levy,  but  waited  until  the  11th  May, 
when  he  entered  and  seized  by  the  defendant's  order.     Prior  to  the 
entry  and  seizure,  on  that  day,  the  defendant's  attorney  had  notice 
of  an  act  of  bankruptcy  which  had  been  committed  by  Hignett 
before  the  writ  was  put  into  the  plaintiff's  hands  on  the  25th  ;  and  a 
fiat  was   duly  issued   against  Hignett   in   the  month  of  August 
following,    under   which    assignees   were   chosen   at    a    meeting 
which  was  then  held.    Long  prior  to  this  the  plaintiff  had  sold  and 
delivered  to  the  defendant  the  goods  for  256Z.  by  a  bill  of  sale, 
expressing  that  the  defendant  had  paid  that  sum.     The  plaintiff 
then  returned  to  the  fien  fitcias,  "fieHfeci.''     The  assignees,  after 
their  appointment,  sued  the  plaintiff  in  an  action  of  trover  for  the 
goods  which  were  seized  on  the  lltli  May,  and  he  was  obliged  to 
pay  them  832Z.      The  plaintiff  brought  the  action  afterwards  to 
recover  from  the  defendant  256Z.,  for  which  he  had  sold  the  goods 
to  the  defendant.     My  brother  Eolfe  having  directed  a  nonsuit, 
reserved  liberty  to  move  to  enter  the  verdict  for  that  sum. 

The  case  was  fully  argued   before  us,  and  we  have  not  been 
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without  doubt  on  the  question  submitted   to  us ;   but,  after  full     Standish 
consideration,  we  think  the  rule  must  be  made  absolute.  gj^ 

Several  objections  were  taken  to  the  plaintiff's  right  to  recover. 
One  was,  that  no  money  was  paid  by  the  sheriff,  the  plaintiff,  to  the 
defendant.  But  although  no  money  in  fact  passed,  the  bill  of  sale 
in  the  form  in  which  it  was  drawn  shows,  as  between  the  plaintiff 
and  the  defendant,  that  they  were  in  the  same  situation  as  if  the 
plaintiff  had  sold  to  the  defendant  and  received  the  money;  and 
the  other  evidence  in  the  ease  also  showed  that  it  was  treated  as 
paid  over  to  the  defendant.  Another  objection  was,  that  the 
money,  when  paid,  was  not  the  sheriff's  money  :  but  if  it  was  not, 
the  plaintiff  was  still  entitled  to  recover  back  that  *money,  which  [  *5»3  ] 
had  been  paid  to  the  defendant  under  ignorance  of  matter  of  fact, 
as  soon  as  he  had  been  compelled  to  pay  for  the  goods  seized,  to 
the  real  owner. 

Again,  it  was  objected,  that  the  sheriff  was  estopped  by  the 
return  of  Jieii  feci.  The  case  of  Brydgea  v.  Walford  decided,  that 
as  between  the  same  parties,  it  was  no  absolute  estoppel  in  another 
action ;  and  though  the  return  says  that  the  goods  were  then  the 
goods  of  the  debtor,  that  did  not  estop  the  sheriff  from  saying  that 
the  then  title  of  the  debtor  was  defeated  by  matter  subsequent. 
Such  evidence  does  not  in  truth  contradict  the  return. 

It  was  then  urged  (and  this  objection  was  one  which  seemed  at 
first  to  have  the  most  weight  in  it),  that  the  plaintiff  had  no  right 
to  recover  back  the  money,  as  he  could  not  put  the  defendant  in 
statu  quo :  for,  in  the  first  place,  if  the  sheriff  had  been  guilty  of 
neglect  in  not  executing  the  process  on  the  25th  of  April,  before 
the  plaintiff  in  the  suit  had  notice,  the  plaintiff  would  have  had 
his  remedy  for  that  neglect,  and  that  remedy  was  suspended  by  the 
sheriff's  return  of  Jieri  feci ;  and  in  the  second  place,  the  plaintiff 
was  prevented  by  the  same  return  from  having  a  ca.  sa.,  by  which 
he  might  have  taken  the  body  of  the  bankrupt  in  execution.  We 
think  these  circumstances  make  no  difference  in  the  case.  When 
money  is  sought  to  be  recovered,  on  the  ground  that  the  considera- 
tion stipulated  by  the  contract  has  failed,  it  is  a  defence  that  the 
plaintiff  has  had  the  consideration  in  part,  and  that  the  parties 
could  not  be  replaced  in  statu  quo.  That  is  the  case  of  Hunt  v. 
Silk  (I).  But  in  this  case  the  plaintiff's  claim  does  not  rest  on  the 
ground  that  the  money  has  been  so  paid ;  it  is  for  money  paid,  not 
merely  by  mistake,  but  in  necessary  invincible  ignorance  of  matter 
(1)  7  R.  H.  739  (5  East,  449). 
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Stakdtrh     of  fact.     The  plaintiflF,  before  the  fiat  issued,  was  bound  to  pay  the 

Rosa.        proceeds  of  the  execution  to  the  execution  plaintiff ;  he  could  not 

[  *^3*  ]      possibly  know   whether  *a  fiat,  which  would  defeat  the  title  of 

the  execution  defendant  to  the  goods,  would  issue  or  not.     When 

the  fiut  issued,  the  title  of  the  assignees  related  back,  and  made 

the  sheriff  a  wrong-doer  by  relation,  and  he  was  then  compellable 

to  make  good  the  loss  of  the  goods  to  their  true  .owner ;  and  then 

he  contends,  that  he  is  justly  entitled  to  recover  back  the  price  of 

them,  which  he  has  paid  to  the  execution  plaintiff.   This  he  certainly 

is,  as  was  said  by  the  Judges  in  Brydges  v.  Walford,  and  by  Lord 

Ellenbobough  in  Wilson  v.  Milner,  unless  it  be  an  answer  that 

the  plaintiff  cannot  be  put  in  the  same  situation.     Does,  then,  this 

circumstance  make  a  difference  ?    It  is  to  be  borne  in  mind  that 

the  suspension  of  neither  remedy  was  caused  by  any  neglect  or 

misconduct  of  the  sheriff,  as  he  was  compellable  to  execute  the 

writ  when  it  was  executed,  and  to  make  the  return  which  was 

made.     The  remedy  itself,  by  action  against  the  sheriff  for  not 

executing  the  writ,  remains ;  it  is  in  respect  of  the  delay  of  the  remedy 

only  that  the  defendant  could  not  be  put  in  statu  quo.    We  think 

these  circumstances  form  no  impediment  to  the  right  to  recover,  if 

money  were  paid  over  under  an  ordinary  mistake  of  fact ;  it  could 

not  be  any  bar  to  the  recovery  of  it,  that  the  defendant  had 

applied  the  money  in  the  meantime  to  some  purchase  which  he 

otherwise  would  not  have  made,  and  so  could  not  be  placed  in 

statu  quo. 

Rule  absolute. 


1849.         COOPER  V.  The  NOEFOLK  EAILWAY  COMPANY. 

itbllll  (3  Ex.  646—551 ;  S.  0.  18  L.  J.  Ex.  176 ;  13  Jur.  195  ;  6  Hail.  Caa.  94.) 

A  steward  of  a  manor,  entitled  by  custom  to  a  fee  upon  surrender,  and 
^         '  another  fee  upon  admittance  to  copyhold  lands,  is  only  entitled,  under  the 

95th  section  of  the  Lands  Clauses  Consolidation  Act,    1845,  to  the  fee 
payable  in  respect  of  a  surrender  without  admittance. 

The  declaration  contained  one  count,  alleging  tbat  the  defendants 
were  indebted  to  the  plaintiff,  being  steward  of  the  courts  of  the 
manor  of  Old  Hall  and  Syrricks,  in  East  Dereham,  together  with 
Yaxham,  in  the  county  of  Norfolk,  in  20Z.,  for  certain  fees  due  and 
of  right  payable,  according  to  the  form  of  the  statute  in  such  caee 
made  and  provided,  by  the  defendants  to  the  plaintiff,  as  steward 
of  the  courts  of  the  said  manor,  for  and  on  the  inrolment  of  certain 
conveyances   made  to    the   said   Company,    of   certain  copyhold 
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tenements,  parcel  of  the  manor,  and  which  conveyances  were  entered       Coopeu 
on  the  rolls  of  the  manor  by  the  plaintiff,  as  such  steward,  for  the      Norfolk 
defendants  and  at  their  request.      The  defendants  pleaded  that  ^^i^^^^^o- 
they  were  never  indebted,  and  issue  having  been  joined  thereon,  by 
order  of  Aldbbson,  B.,  the  following  case  was  stated  for  the  opinion 
of  this  Court : 

By  a  statute  passed  in  the  year  1846,  intituled  ''An  Act  to 
empower  the  Norfolk  Bailway  Company  to  make  a  railway  com- 
munication between  the  Dereham  Branch  of  the  Norfolk  Railway 
and  the  towns  of  Wells  and  Blackeney  in  the  county  of  Norfolk," 
it  was  enacted,  amongst  other  ^things,  that  the  Lands  Clauses  [  *647  ] 
Consolidation  Act,  1845,  should  be  read  and  construed  as  forming 
part  of  that  Act.  By  the  Lands  Clauses  Consolidation  Act,  1845, 
section  95,  it  was  enacted,  amongst  other  things,  as  follows,  that  is 
to  say,  "  that  every  conveyance  to  the  promoters  of  the  under- 
taking, of  any  lands  which  should  be  of  copyhold  or  customary 
tenure,  or  of  the  nature  thereof,  should  be  entered  on  the  rolls  of 
the  manor  whereof  the  same  should  be  held  or  parcel;  and  on 
payment  to  the  steward  of  such  manor  of  such  fees  as  would  be 
due  to  him  on  the  surrender  of  the  same  lands  to  the  use  of  a  pur- 
chaser thereof,  he  should  make  inrolment ;  and  every  such  convey- 
ance, when  inroUed,  should  have  the  like  effect,  in  respect  of  such 
copyhold  or  customary  lands,  as  if  the  same  had  been  a  freehold 
tenure ;  nevertheless,  until  such  lands  should  have  been  so  enfran- 
chised, by  virtue  of  the  powers  thereinafter  contained,  they  should 
continue  subject  to  the  same  fines,  rents,  heriots,  and  services  as 
were  theretofore  payable  and  of  right  accustomed."  The  piece  or 
parcel  of  land  hereinafter  mentioned,  at  the  time  of  the  conveyance 
thereof  hereinafter  mentioned,  was,  and  from  time  immemorial  had 
been,  of  copyhold  tenure,  and  parcel  of  the  said  manor  of  Old  Hall 
and  Syrricks,  and  transferable  to  the  use  of  any  purchaser  thereof 
by  surrender  and  admittance  according  to  the  custom  of  the  manor. 
Upon  every  such  transfer  of  the  said  piece  or  parcel  of  land, 
according  to  the  custom  of  the  manor,  there  were  due  and  of  right 
payable  to  the  steward  of  the  courts  of  the  manor  for  the  time 
being,  certain  fees,  namely,  on  the  surrender,  for  and  in  respect  of 
such  surrender,  lOi.,  and  on  the  admittance,  for  and  in  respect  of  such 
admittance,  lOZ.  The  defendants,  as  promoters  of  the  said  Norfolk 
Bailway,  required  the  said  piece  or  parcel  of  land  for  the  purposes 
of  the  same  railway,  and  agreed  for  the  purchase  of  the  same  with 
W.  Lee  Warner,  Esq.,  who  was  seised  of  the  same  in  fee  simple  at 
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Cooper       the  will  of  the  lord  and  according  to  the  custom  of  the  *8aid  manor. 

Norfolk     ^7  ^  certain   deed-poll,   under  the  hand  and  seal  of  the  said 

Railway  Co.  ^j^^  l^^  Warner,  Esq.,  and  dated  the  22nd  January,  1847,  the 

*■  said  W.  Lee  Warner  conveyed  the  said  piece  or  parcel  of  land  to 

the  defendants* 

It  is  admitted  that  the  said  deed-poll  is  such  a  conveyance  of  the 
said  piece  or  parcel  of  land  as  the  plaintiff  was  bound  to  inrol 
according  to  the  said  provision  of  the  Lands  Glauses  Consolidation 
Act,  1845,  on  payment  of  such  fees  as  according  to  that  provision 
were  payable  to  him.  On  the  1st  of  February  then  next,  the 
defendants  applied  to  plaintiff,  then  being  the  steward  of  the  courts 
of  the  said  manor,  to  enter  the  said  conveyance  on  the  rolls  of  the 
said  manor  according  to  the  provision  of  the  said  statute,  which 
the  plaintiff  refused  to  do  unless  the  defendants  would  pay  to  him 
the  same  fees  as  he  would  be  entitled  to  receive  upon  a  transfer  of 
the  same  tenements  by  surrender  and  admittance.  The  defendants 
denied  that  the  plaintiff  was  entitled  to  any  greater  fees  than  those 
which  would  be  payable  in  respect  of  a  surrender  without  admit- 
tance ;  but  it  was  then  agreed  between  the  plaintiff  and  the  defen- 
dants, that  the  plaintiff  should  enter  the  said  conveyance  upon  the 
rolls  of  the  said  manor,  and  that  the  defendants  should  thereupon 
pay  to  the  plaintiff  such  amount  of  fees  as  he  the  plaintiff  was 
lawfully  entitled  to  in  respect  of  the  inrolment  of  the  said  convey- 
ance, and  the  plaintiff  did  inrol  the  said  conveyance  accordingly. 
This  action  has  been  brought  to  recover  those  fees. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover  the  said  sum  of  lOL  only,  or  the 
full  sum  of  202.  from  the  defendants.  The  defendants  agree  that 
judgment  shall  be  entered  for  the  plaintiff  for  such  sum  as  the 
Court  shall  direct,  by  nil  dicit,  or  otherwise  as  the  Court  shall 
order. 

Hugh  HiU  argued  for  the  plaintiff  (January  19th) : 
[  *549  ]  The  question  turns  upon  the  construction  of  the  95th  section  *of 

the  Lands  Clauses  Consolidation  Act,  8  &  9  Yict.  e.  18.  The 
plaintiff  contends  that  a  liberal  construction  ought  to  be  put  upon 
it,  and  that  the  term  *'  surrender  *'  includes  admittance  also.  The 
Legislature  has  used  the  words  "  on  the  surrender  to  l^e  use  of  a 
purchaser  "  in  opposition  to  a  surrender  to  the  use  of  a  wilL  The 
phrase  is  equivalent  to  the  words  ''  as  if  the  lands  had  passed  by 
surrender."     The  Court  will  not  construe  the  Act  so  as  to  deprive 
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the  steward  of  a  portion  of  his  fees,  not  only  on  this  transaction,       Coopbr 
but  for  ever  afterwards,  when  the  statute  contains  merely  affirma-      Norfolk 
tive  and  not  negative  words.      That   the  Legislature  never  so  Railway  Ck). 
intended  appears  by  the  latter  part  of  the  section,  which  expressly 
enacts,  that  the  lands  shall  continue  subject  to  the  same  fines, 
rents,  &c.,  until  enfranchised  under  the  provisions  of  the  96th 
section. 

Unthank,  for  the  defendants  : 

The  words  of  the  statute  must  receive  their  ordinary  construction, 
unless  there  be  something  in  the  context  which  shows  that  a 
different  interpretation  is  to  be  put  upon  them :  MaUan  v.  May  (i). 
By  the  custom  of  this  manor  one  fee  is  payable  on  a  surrender,  and 
another  on  admittance;  but  the  two  things  are  quite  distinct: 
2  Bl.  Com.  868 ;  Co.  Copy.  s.  88.  If  a  surrender  be  made  to  the 
use  of  a  purchaser  who  afterwards  commits  felony,  there  is  no  for- 
feiture of  the  estate.  The  lord  cannot  compel  a  purchaser  to  be 
admitted  unless  there  be  a  special  custom  to  that  effect :  King  v. 
Dillaston  (2).  The  steward  has  no  vested  right  to  his  stewardship, 
but  is  a  mere  tenant  at  will  to  the  lord.  The  copyholder  and  lord 
might  have  joined  and  conveyed,  in  which  case  the  steward  could 
have  had  no  claim.  The  steward  must  claim  either  on  a  quantum 
meruit  or  by  custom :  he  cannot  rely  upon  a  quantum  meruitf  for  no 
service  has  been  performed,  and  custom  can  only  apply  to  the 
customary  conveyance  by  ♦surrender  and  admittance.  Enf  ran-  [  •65o  ] 
chisement  might  take  place  after  surrender  and  before  admittance, 
or  a  copyholder  might  die  intestate,  in  which  cases  one  fee  only 
would  be  payable. 

(Pollock,  C.  B.  :  The  Legislature  may  have  considered  that,  as 
there  would  be  a  great  number  of  conveyances,  one  half  the  amount 
of  fees  would  be  a  sufficient  compensation. 

Aldebson,  B.  :  In  many  cases  a  portion  only  of  the  tenements 
would  be  conveyed,  but  the  steward  would  be  entitled  to  separate 
fees  on  each  conveyance :  Evans  v.  Upsher  (3).) 

The  steward   can  be  no  loser,  for,   under  the  96th  section,   the 
Company  are  compelled  to  enfranchise. 

(1)  67  R  B.  707  (13  M.  &  W.  511).  (3)  16  M.  &  W.  676. 

(2)  3  Mod.  222. 

46—2 
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Cooper  (Parkb,  B.  :  In  Wihov  v.  Allen  (i),  the  Master  of  the  Rolls  held 

Norfolk      that  the  heir  might  enfranchise  though  not  admitted,  and  no  doubt 
Railway  Co.  jj^^  same  doctrine  applies  to  surrenderees.) 

Hugh  Hill,  in  reply  : 

Surrender  and  admittance,  though  distinct  things,  are  essential 

at  common  law  to  pass  a  copyhold  estate.     This  Parliamentary 

conveyance  operates  both  as  a  surrender  and  admittance,  and  the 

Legislature  intended  that  the  same  fees  should  be  payable  as  under 

the  customary  conveyance. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.,  (after  stating  the  case) : 

The  question  turns  on  the  construction  of  the  stat.  8  &  9  Vict, 
c.  18,  s.  95,  which  we  are  to  construe  in  the  usual  way.  According 
to  the  ordinary  meaning  of  the  words  used,  the  steward  was  bound 
to  inrol  on  payment  of  such  a  fee  as  would  be  due  to  him  on  the  sur- 
render of  the  lands  to  the  use  of  a  purchaser ;  he  would  not  have  any 
claim  for  the  fee  due  on  admission  also,  for  that  is  a  different  fee. 
[  •SSI  ]  If  this  construction  can  be  shown  to  be  at  variance  with  *the 

intention  of  the  Legislature,  to  be  collected  from  other  parts  of  the 
Act,  or  would  lead  to  some  manifest  injustice,  we  might  see  if  the 
language  of  the  Act  could  be  construed  so  as  to  avoid  those  results. 
At  first  view  it  would  seem  that,  as  the  Legislature  probably  meant 
no  one  to  be  a  loser  by  the  powers  given  to  the  Company,  it  would 
be  unjust  to  oblige  the  steward  for  one  fee   to  perform   an  act 
equivalent  to  a  surrender  and  admission,  which,  if  the  statute  had 
not  passed,  would  have  entitled  him  to  two.    But  on  consideration  it 
will  be  found  that  there  is  no  injustice  in  the  enactment.    There  are 
two  reasons  why  the  provision  may  be  deemed  a  perfectly  fair  one  : 
First,  because  the  Legislature  may  have  considered  that  if  the  Act 
had  never  passed  the  steward  would  have  had  no  fee  at  all,  and, 
besides  that,  the  passing  of  the  Act  would  cause  an  increase  of 
his  business  which  would  compensate  for  the  smaller  fee ;  and  a 
second  reason  is,  that  the  effect  of  the  Parliamentary  conveyance  is 
to  put  the  purchasers,  the  Company,  substantially  in  no  better 
position  than  if  they  had  been  mere  surrenderees,  for  the  next 
clause  in  the  statute  compels  them  to  enfranchise  the  copyhold, 

(1)  21  R.  R.  255(1J.  &W.  611). 
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and  as  surrenderees  they  might  no  doubt  have  done  that  without       Coopkk 
admittance  :  Wilson  v.  Allen  (i).    These  reasons  appear  to  us  amply      Norfolk 
sufficient  to  prevent  us  from  interpreting  the  words  of  the  Legisla-  ^^^^^^^  ^^' 
ture  in  any  other  sense  than  according  to  the  plain  meaning  of  the 
words.      We   have  not  the  least  reason   for  holding    that    the 
Legislature  did  not  mean  exactly  what  has  been  said. 

Judgment  for  the  plaintiff  for  lOZ. 


HARBIDGE  v.   WARWICK  (2).  i8^» 

^    '  Feb.  8,  10 

(a  Ex.  002—558 ;  S.  C.  18  L.  J.  Ex.  245.)  21. 

Section  3  of  the  Prescription  Act,  1832,  converts  into  a  right  such  an  r  ^^^^  l 

enjoyment  only  of  access  of  light  over  contiguous  land,  as  has  been  had  for 
twenty  years  in  the  character  of  an  easement  distinct  from  the  enjoyment 
of  the  land  itself;  and  the  statute  places  this  8])ecies  of  negative  easement 
on  the  same  footing  in  this  respect  as  those  positive  easements  provided  for 
by  the  other  sections ;  therefoi*e,  if  the  dominant  and  servient  tenements 
are,  during  the  prescribed  period,  in  the  occupation  of  the  same  person,  no 
right  is  acquired. 

Case.  The  declaration  stated  (in  the  usual  form)  that  the  plaintiff 
was  possessed  of  a  messuage  in  which  there  was,  and  of  right 
ought  to  be,  an  ancient  window,  through  which  the  light  and  air 
ought  to  have  entered,  yet  the  defendant  \Yrongfully  erected  a  wall, 
by  means  whereof  the  light  and  air  were  prevented  from  entering 
tbrongh  the  said  window  into  the  said  messuage,  &c. 

Pleas,  first,  Not  guilty  ;  secondly,  a  traverse  of  the  right  alleged. 
Issues  thereon. 

At  the  trial,  before  Patteson,  J.,  at  the  Northampton  Summer 
Assizes,  1848,  it  appeared  that  the  plaintiff  and  his  father,  whom 
he  succeeded,  had  occupied  a  house,  of  which  they  were  seised  in 
fee,  for  more  than  sixty  years,  and  during  all  that  time  had  enjoyed 
the  light  in  question  without  interruption.  So  far  as  the  memory 
of  the  witnesses  went,  it  was  shown  that  the  house  was  an  ancient 
house,  and  that  the  window  in  question  was  also  ancient,  and 
necessary  for  the  convenient  occupation  of  the  house.  In  the 
year  1846  the  defendant  built  a  wall  in  an  adjoining  garden,  which 
obstructed  the  light.  For  sixty  years  prior  to  1846,  and  during 
the  whole  period  of  their  occupation  of  the  house,  the  plaintiff  and 
his  father  had  also  occupied  this  garden,  as  tenants  from  year  to 

(1)  21  R  K.  255  (1  J.  &  W.  611).  L.  J.  Ch.  963,  69  L.  T.  208,  0.  A. ; 

(2)  Referred  to  in  Ladyman  v.  Grave  Coils  v.  ffome  and  Colonial  StoreSf  Lid. 
(1871)  L.  R.  6  Ch.  763;  Wheaton  v.  [1904]  A.  0.  179,  206,  73  L.  J.  Ch. 
Maple  Jc  Co.  [1893]  3  Ch.  48,  71,  62  484.— J.  G.  P. 
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Harbidoe     year,  under  three  sacceBsive  landlords.    On  behalf  of  the  defen- 

WABwioK.     dant  it  was  sabmitted  that  the  unity  of  posseBsion  prevented  the 

acquirement  of  any  right  to  the  light  in  question.    The  learned 

Judge  was  of  that  opinion,  and  nonsuited  the  plaintiff,  reserving 

leave  for  him  to  move  to  enter  a  verdict. 

A  rule  nisi  having  been  obtained  accordingly, 

Humfrey  and  Hayes  showed  cause  (i)  : 
[  *^^^  ]  The  question  ♦turns  upon  the  construction  of  the  Prescription 

Act,  2  &  8  Will.  IV.  c.  71.  The  Ist  section  relates  to  rights  of 
common  and  other  profit  a  prendre.  The  2nd  section  enacts,  *'  that 
no  claim  to  any  way  or  other  easement,  &c.,  where  such  way,  &c., 
shall  have  been  actually  enjoyed  by  any  person  claiming  right 
thereto  without  interruption  for  the  full  period  of  twenty  years, 
shall  be  defeated  or  destroyed  by  showing  only  that  such  way,  &e. 
was  first  enjoyed  at  any  time  prior  to  such  period  of  twenty 
years,"  &c.  The  8rd  section  enacts,  ''that  when  the  access  and 
use  of  light  to  and  for  any  dwelling-house,  workshop,  or  other 
building,  shall  have  been  actually  enjoyed  therewith,  for  the  fnll 
period  of  twenty  years  without  interruption,  the  right  thereto  shall 
be  deemed  absolute  and  indefeasible,  any  local  usage  and  custom 
to  the  contrary  notwithstanding,  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing."  The  right  to  light 
was  evidently  intended  to  be  placed  on  the  same  footing  as  the 
right  mentioned  in  the  2nd  section ;  it  must  therefore  be  enjoyed 
as  an  easement,  and  under  a  claim  of  right  capable  of  interruption : 
Onley  v.  Gardiner  (2).  The  words  **  enjoyed  therewith  "  denote 
something  appurtenant  to  the  dominant  tenement,  but  when  the 
dominant  and  servient  tenement  become  united  in  one  person,  the 
right  is  extinguished.  The  Mayor  of  London  v.  The  Pewterers*  Com- 
pany (3)  and  Flight  v.  Thomas  (4)  are  inapplicable  to  the  present 
case,  for  there  the  claim  was  against  a  third  party,  here  the  plaintiff 
seeks  to  establish  a  right  as  against  himself.  The  words  "  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing,'*  show  that  there  must  be  some  person  to  give 
consent.  It  is  evident  from  the  provisions  of  the  5th  and  6th 
sections,  that  the  claim  must  be  ''  as  of  right." 

(1)  The  case  was  argued  Feb.  8  and         (3)  2  Moo.  &  Rob.  409. 

10.  (4)  52  R  R.  468  (11  Ad.  4E1.  688); 

(2)  4  M.  &  W.  496.  in  Dom.  Ptoc.  8  01.  &  Fin.  231. 
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Whitehurat  and  Mellor,  in  support  of  the  rule  :  Haubidgb 

V. 

The  facts  are  sufficient  to  warrant  the  jury  in  finding  that  the    wakwick, 
light  had  been  immemorially  enjoyed,  or  had  been  granted  prior  to       1^  ^^^  3 
the  commencement  of  the  sixty  years. 

(Parke,  B.  :  As  far  back  as  the  memory  of  the  witnesses  went, 
there  was  a  unity  of  possession ;  the  question,  therefore,  depends 
upon  the  enjoyment  during  the  sixty  years.) 

At  the  time  the  2  &  3  Will.  IV.  c.  71,  passed,  there  was  a  distinction 
between  easements  properly  so  called,  and  the  enjoyment  of  light 
and  air,  which  are  the  common  property  of  all.  The  former  could 
only  be  acquired  by  user  for  such  a  period  as  to  raise  the  pre- 
sumption of  a  grant,  the  latter- were  acquired  by  mere  occupancy  : 
Moore  v.  Rawson  (i).  The  2nd  section  of  the  2  &  3  Will.  IV.  c.  71, 
relates  to  such  easements  as  were  the  subject  of  a  grant,  and  which, 
if  enjoyed  for  the  prescribed  periods  as  of  right,  become  absolute 
and  indefeasible.  The  language  of  the  3rd  section  is  materially 
different.  Under  that  section  a  right  is  acquired  by  the  mere 
enjoyment  of  the  access  and  use  of  light  for  the  period  of  twenty 
years  without  interruption.  Tickle  v.  Brown  (2)  decided  that  the 
enjoyment  need  not  be  adverse.  The  diflFerence  of  language  in  the 
3rd  and  the  previous  section  shows  that  the  Legislature  intended  to 
place  the  claim  to  light  on  a  different  footing  from  claims  to  other 
easements.  *  *  If  this  garden  had  been  occupied  during  the 
whole  period  by  another  tenant,  the  right  would  have  been 
♦undoubtedly  acquired,  and  the  words  "  without  interruption  "  [  '^ss  ] 
must  receive  the  same  construction,  notwithstanding  the  unity  of 

possession. 

• 

(Aldbrson,  B.  :  The  term  "  without  interruption  "  necessarily 
implies  that  there  must  be  some  person  to  interrupt. 

Farxb,  B.  :  In  Bright  v.  Walker  (3)  the  Court  allude  to  unity  o| 
possession  as  destroying  the  right.) 

They  also  cited  Daniel  y.  North  {4)^  Baxter  \^  Taylor  {b),  Hopwood 

y.SchoJUld{6).  ^,  .         . 

Cur.  adv,  vuLt. 

The  judgment  of  the  Court  was  now  delivered  by 

(1)  27  R.  R.  375  (3  B.  &  C.  332).       (4)  11  East,  372. 

(2)  43  R  R.  358  (4  Ad.  &  El.  369).     (0)  38  B.  R.  227  (4  B.  &  Ad.  72). 

(3)  40  R,  R,  536  (I  Cr.  M.  &  R.  211).    (6)  2  Moo.  &  Rob.  34, 
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Harbtdob     Parke,  B.  : 

Warwick.  The  question  in  this  case  was  reserved  by  my  brother  Pattbsok, 
at  the  trial  at  the  last  Assizes  at  Northampton.  The  learned  Judge 
nonsuited  the  plaintiff,  and  we  are  of  opinion  that  he  was  right. 

The  plaintiff  brings  an  action  on  the  case  for  obstructing  his 
ancient  lights  by  building  a  wall.  The  defendant  denies  that  he  had 
any  right  to  those  lights.  It  appeared  on  the  trial,  that  the  plaintiff 
and  his  father,  whom  he  succeeded,  had  occupied  the  house  for  more 
than  sixty  years,  during  all  which  time  they  had  enjoyed  the  lights 
without  interruption  by  any  one,  until  about  two  years  ago.  The 
father  of  the  plaintiff  and  the  plaintiff  had  also  occupied,  as  tenants 
from  year  to  year,  the  adjoining  garden,  over  which  the  access  of 
light  took  place,  and  on  which  the  defendant  recently  built  the  wall 
which  had  the  effect  of  obscuring  the  light.  The  house,  as  far  back 
as  the  memory  of  the  witnesses  went,  was  an  old  building,  and  the 
windows  old,  and  it  was  contended  that  this  was  sufficient  evidence 
to  warrant  the  jury  in  finding  that  the  lights  were  immemorial! j 
enjoyed,  or  had  been  granted  prior  to  the  beginning  of  the  sixty  years. 
[•666  ]  We  have  already  intimated  our  opinion  *tliat  the  plaintiff  has  not 
made  out  such  a  case.  As  far  back  as  the  memory  of  witnesses  goes, 
the  house  and  garden  were  in  the  possession  of  the  same  person,  and 
if  no  grant  can  be  presumed  from  the  enjoyment  of  the  lights  in  that 
condition  of  the  property,  none  can  be  presumed  before,  for  there  is 
no  evidence  to  show  that  they  were  ever  occupied  otherwise. 

The  case  must  therefore  depend  upon  the  enjoyment  during  the 
sixty  years.  It  cannot  be  and  was  not  contended,  that,  from  twenty 
years'  or  longer  enjoyment  of  the  light  in  this  case  any  grant  of  a 
right  to  it,  that  is  to  say,  any  covenant  not  to  build  on  the  defen- 
dant's soil,  to  injury  of  the  light,  could  be  presumed.  Before  the 
statute  2  &  3  Will.  lY.  such  a  case  would  have  been  hopeless ;  but 
it  is  argued  that  it  is  given  by  the  3rd  section  of  the  2  &  3  Will.  IV. 
c.  71,  and  the  case  turns  entirely  on  the  construction  of  that  section. 
(His  Lordship  read  the  section.)  This  section  is  no  doubt  differently 
worded  from  the  others,  and  the  acquisition  of  right  to  light  is  much 
favoured,  as  a  far  less  time  gives  an  indefeasible  right,  and  the 
proviso  in  the  7th  section,  which  excludes  the  time  when  a  i^er^n 
otherwise  capable  of  objecting  is  an  infant,  idiot,  non  comjws,  feme 
covert,  or  tenant  for  life,  from  other  periods  of  computation,  includes 
it  in  this  ;  and  therefore,  if  there  be  an  actual  enjoyment  for  twenty 
years,  such  as  the  3rd  section  contemplates,  a  right  is  gained, 
though  the  owner  of  the  adjoining  property  be  the  occupier,  and  be 
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for  the  whole  period  under  disability  to  grant.  It  also  differs  from  Harbidge 
the  2nd  section,  in  not  requiring  that  the  enjoyment  should  be  by  a  Warwick. 
person  "claiming  right"  in  express  terms.  What,  then,  is  the 
enjoyment  contemplated  by  the  8rd  section  ?  We  think  it  clear, 
notwithstanding  the  absence  of  the  words  in  the  2nd  section,  above 
referred  to,  that  it  converts  into  a  right  such  an  enjoyment  only  of 
the  access  of  light  over  contiguous  land,  as  has  been  had  for  the 
whole  period  of  twenty  years,  in  the  character  of  an  easement, 
distinct  from  *the  enjoyment  of  the  land  itself,  and  that  the  [  •ss?  ] 
statute  puts  this  species  of  negative  easement,  as  it  has  been  termed, 
on  the  same  footing  in  this  respect  as  those  positive  easements 
provided  for  by  the  other  sections,  all  of  which,  after  long  enjoy- 
ment as  easements,  are  invested  with  the  quality  of  rights.  In  the 
first  place,  the  access  of  light  under  this  section  must  have  been 
enjoyed  for  twenty  years  without  interruption — not  in  the  sense  of 
an  uninterrupted  or  continuous  user,  but  without  such  interruption 
as  is  mentioned  in  the  subsequent  section,  that  is,  an  interruption 
submitted  to  for  one  year  after  the  party  interrupted  shall  have  had 
notice  thereof,  and  of  the  persons  making  or  authorising  the  same 
to  be  made.  This  point  was  determined  in  the  case  of  Flight  v. 
Thonias  (i).  From  this  it  follows,  that  the  Legislature  contemplated 
such  an  enjoyment  as  could  be  interrupted  by  the  adjoining  occupier, 
at  least  during  some  part  of  the  time.  In  the  next  place,  though 
the  forms  of  pleading  in  the  6th  section,  as  applicable  to  actions 
of  trespass,  are  not  commonly  applicable  to  the  case  of  a  claim  to 
light,  yet  they  may  be ;  and  if,  in  an  action  for  demolishing  the 
wall,  the  claim  to  light  should  be  set  up  as  a  justification  for  the 
demolition,  it  must  have  been  stated  that  the  right  bad  been  imme- 
morially  enjoyed,  or  the  enjoyment  of  the  light  as  of  right  by  the 
occupier  of  the  tenement  in  respect  whereof  it  is  claimed  for  twenty 
years.  The  enjoyment  of  the  light  connected  with  the  occupation 
of  the  land  itself  for  twenty  years  would  not  support  that  allegation 
if  traversed,  and  the  proof  of  enjoyment  must  be  the  same  whether 
it  is  put  forward  as  part  of  the  defence  in  an  action  of  trespass  for 
removing  an  obstruction,  or  of  a  complaint  in  an  action  on  the 
case  for  causing  it.  This  construction  puts  all  the  claims  provided 
for  by  the  Act  on  a  similar  footing,  and  disi)en8es  *with  the  necessity  [  •55ij  j 
of  giving  some  evidence  of  immemorial  user,  or  of  relying  on  the 
fiction  of  a  lost  grant.     The  rule  must  be  discharged. 

Rule  (liscliarged. 
(I)  62  R.  E.  468  (IJ  Ad.  &  El.  688 ;  8  CI.  &  Fin.  231). 
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i8<-»-  BUNBURT  V.  HEWSON(l). 

Feb.  ]5.  ^   ^ 
(3  Ex.  658—665 ;  S.  C.  18  L.  J.  Ex.  258.) 

'-  '      ^  H.,  the  incumbeDt  of  a  vicarage,  died  leaving  the  buildings  of  the  vicarage 

out  of  repair.  B.  succeeded  him,  and  died,  whereupon  S.  was  appointed. 
The  premises  still  being  dilapidated,  the  executrix  of  B.  was  compelled  to 
pay  S.  the  amount  necessary  to  put  them  in  repair,  and  she  then  brought 
an  action  against  the  executor  of  H. :  Held,  that  the  action  was  maintain- 
able, this  being  a  personal  right,  which  «urvived  to  the  executrix ;  that  she 
was  entitled  to  recover  so  much  as  would  compensate  for  the  dilapidations 
which  occurred  in  the  time  of  H. ;  and  that  the  fact  of  there  being  timber 
or  stone  on  the  glebe  which  might  be  used  for  repairs  was  only  a  circum- 
stance in  diminution  of  damage& 

Also,  that  the  custom  of  England  for  rectors  and  vicars  to  leave  their 
vicarages  in  repair  to  their  successors  was  transferred  to  Wales  by  the 
27  Hen.  VIH.  c.  26. 

Gasb.     The  declaration  stated,  that  by  the  law  and  custom  of 
England,   hitherto   used   and   approved   of,   all  and  singular  the 
rectors  and  vicars  of  this  kingdom,  for  the  time  being,  are  bound 
and  ought  to  repair  and  sustain  all  and  singular  the  houses,  build- 
ings, and  tenements  of  and  belonging  to  their  respective  rectories 
and  vicarages,  and  to  leave  the  same  so  repaired,  supported,  and 
sustained  to  their  successors ;  and  that,  if  such  rectors  and  vicars 
do  not  leave  such    houses,   buildings,   and  tenements    to    their 
successors  so  repaired,  supported,  and  sustained,  but  leave  them 
out  of  repair  and  dilapidated,  then  the  executors  or  administrators 
of  the  goods  and  chattels  of  such  rectors  and  vicars  respectively, 
after  their  deaths  having  sufficient  of  the  goods  and  chattels  of 
such  rectors  and  vicars,  are  bound  and  ought  to  satisfy  so  much 
as  shall  be  necessary  to  be  expended  or  paid  for  the  necessary 
repairing  of  such  houses,  buildings,  and  tenements.     That  the  said 
William  Hewson,  deceased,  in  his  lifetime,  and  at  the  time  of  his 
death,  to  wit,  on  the  14th  day  of  March,  a.d.  1845,  was  vicar  of 
the  parish  church  of  Swansea,  in  the  county  of  Glamorgan,  and 
was  seised,  in  right  of  the  said  vicarage,  of  and  in  certain  glebe 
lands  thereunto  belonging,  and  lying  and  being  in  the  parish  of 
Pyle  and  Renfig,  in  the  county  of  Glamorgan,  and  of  and  in  certain 
[  *659  ]       messuages,  ^outhouses,  and  buildings,  in  and  upon  the  said  gleha 
lands,  and  thereunto  belonging.    And  the  said  William  Hewson 
being  so  seised,  afterwards,  to  wit,  on  the  day  and  year  aforesaid^ 
died,  and  the  said  Eobert  Shirley  Bunbury,  since  deceased,  after- 
wards, in  his  lifetime,  and  after  the  death  of  the  said  William 

(1)  See  now  the  Ecclesiastical  DUapidationa  Act,  1871  (34  Sk  3d  Vict.  c.  43)» 
8S.  29—43 J.  O.  P, 
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HewBon,  to  wit,  on  the  28th  day  of  August,  a.d.  1845,  was  in  due  Rumbubt 
form  of  law  presented,  admitted,  instituted,  and  inducted  into  the  hbwson. 
said  vicarage  of  the  said  parish  church  of  Swansea,  so  void  by  the 
death  of  the  said  William  Hewson,  deceased,  as  aforesaid,  and  the 
said  Bobert  Shirley  Bunbury  thereby  then  became  and  was  vicar 
of  the  said  parish  church,  and  the  next  successor  of  the  said 
William  Hewson  of  and  to  the  same.  And  the  said  Bobert  Shirley 
Bunbury  being  so  seised,  afterwards,  to  wit,  on  the  28th  day  of 
May,  1846,  died,  and  one  Edward  Burnard  Squire,  clerk,  afterwards 
and  after  the  death  of  the  said  Bobert  Shirley  Bunbury,  to  wit, 
on  the  1st  day  of  September,  a.d.  1846,  was  in  due  form  of  law 
presented,  admitted,  instituted,  and  inducted  into  the  said  vicarage, 
BO  void  by  the  death  of  the  said  Bobert  Shirley  Bunbury,  and 
thereby  then  became  the  next  successor  of  the  said  Bobert  Shirley 
Banbury  of  and  to  the  same.  And  the  plaintiff,  executrix  as 
aforesaid,  in  fact  says,  that,  at  the  time  of  the  death  of  the  said 
William  Hewson,  the  messuages,  outhouses,  and  buildings  and 
fences  then  being  in  and  upon  the  said  glebe  lands,  and  thereunto 
belonging,  were  out  of  repair  and  greatly  dilapidated,  ruinous, 
broken,  and  in  great  decay  for  want  of  due  repairing  thereof  by 
the  said  William  Hewson,  deceased,  in  his  lifetime,  and  were  so 
left  by  the  said  William  Hewson  out  of  repair  and  greatly  dilapi- 
dated, ruinous,  broken,  and  in  great  decay,  at  the  time  of  his  death 
as  aforesaid  ;  and  that  the  sums  of  money  necessary  to  be  expended 
or  paid  for  the  necessary  repairing  of  such  premises,  so  ruinous 
and  in  decay  at  the  time  of  the  death  of  the  said  William  Hewson 
as  aforesaid,  amounted  to  a  large  sum  of  "money,  to  wit,  the  sum  [  *56o  ] 
of  561. ;  and  the  plaintiff,  as  such  executrix  as  aforesaid,  and  by 
reason  of  the  premises,  has  been  obliged  to  pay  and  has  paid  to 
the  said  Edward  Burnard  Squire,  clerk,  the  successor  of  the  said 
Bobert  Shirley  Bunbury,  of  and  in  the  said  vicarage,  the  said  sum 
of  561.  The  declaration  then  proceeded  to  aver  notice  and  a  request, 
and  alleged  as  a  breach  the  nonpayment  by  the  defendant  (although, 
ae  executor,  he  had  sufficient  goods  of  William  Hewson  in  his 
hands)  of  the  said  sum  of  56Z.,  to  Bobert  Shirley  Bunbury  in  his 
lifetime,  or  to  the  plaintiff  as  executrix,  since  his  death. 
General  demurrer,  and  joinder. 

Ogle,  in  support  of  the  demurrer : 
The  first  objection  to  this  declaration  is,  that  the  action  is  brought 
by  the  executor  of  a  deceased  incumbent,  whereas  it  can  only  be 
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brought  by  the  incumbent  for  the  time  being,  or,  if  not,  the  remedy 
is  by  proceeding  in  the  Ecclesiastical  Court.  No  action  could  have 
been  maintained  against  the  defendant  in  liiu  lifetime,  and  upon 
his  death  there  was  no  person  who  could  sue;  but  when  the 
succeeding  incumbent  was  appointed,  a  right  of  action  vested  in 
him.  For  a  long  period  it  was  doubted  whether  any  action  would 
he;  and  though  precedents  were  found,  yet,  on  searching  the 
rolls,  no  judgment  appeared  to  have  been  given  in  any  of  the  cases : 
Jones  V.  Hill  (i),  Salkard  v.  Beckwith  (2),  Kingford  v.  Lloyd  (i).  The 
judgment  in  Jones  v.  Hill  (i),  which  first  decided  that  the  action 
was  maintainable,  is  mentioned  with  disapprobation  by  the  Court 
of  Queen's  Bench,  in  Mason  v.  Lambert  (4).  At  length  Raddiffe  v. 
D'Oyley  (6)  settled  the  right  of  the  successor  to  sue.  The  custom 
alleged  is,  for  vicars  to  leave  their  vicarages  repaired  to  their 
"successors,"  not  "or  their  executors;"  and  it  is  a  general  rule, 
that  customs  are  *not  to  be  enlarged  beyond  the  usage.  That 
distinction,  between  the  construction  of  a  custom  and  an  Act 
of  Parliament,  is  pointed  out  by  Trb\or,  Ch.  J.,  in  Atihur  v. 
Bokenham  (6).  If  the  successor  dies  before  recoverin*^  the  amount 
of  dilapidations,  the  next  successor  is  the  party  to  sue.  In  this 
case,  the  present  incumbent  should  have  sued  the  executors  of 
Hewson  for  the  dilapidations  in  his  time,  and  also  the  executors 
of  Bunbury  for  the  dilapidations  in  his  time.  For  the  purpose  of 
repairs,  the  present  incumbent  might  cut  down  timber,  and  open 
mines  and  quarries  on  the  glebe:  Radclijfev.  D'Oyleyib),  Strachy  v. 
Francis  (7) ;  and  the  defendants  are  entitled  to  be  allowed  for  the 
value  of  such  timber  and  stone :  Percival  v.  Cooke  (s). 

(Parke,  B.  :  That  only  goes  to  the  measure  of  damage.) 


This  is  in  form  an  action  on  the  case  in  tort,  and  the  reason  given 
for  its  not  being  contrary  to  the  rule,  "  actio  personalis  moritur 
cum  persona,''  is,  that,  as  the  deceased  rector  could  not  be  sued  in 
his  lifetime,  the  action  cannot  be  said  to  die  which  never  bad 
existence  (9).  Here,  however,  a  right  of  action  did  exist;  for, 
directly  Bunbury  was  appointed,  he  might  have  sued;  and  not 
having  done  so,  the  right  died  with  him. 


(1)  3  Lev.  268. 

(2)  1  utw.  116. 

(3)  /(/.  117. 

(4)  12  Jur.  1045. 

(5)  1  K  K.  560  (2  T.  R.  630). 


(6)  11  Mod.  161. 

(7)  2  Atk.  217. 

(8)  31  R.  R  677  (2  Car.  &  P.  460). 

(9)  1  Wins.  Saund.  216  b,  ».  (a). 
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(Parke,  B.  :  It  was  a  personal  right  to  recover  damages,  and     bunbury 
survived  to  his  executors.    At  common  law,  every  personal  right      hbwson. 
passed  to  the  representatives  of  the  deceased,  with  some  few  excep- 
tions,— as  a  right  of  action  for  a  breach  of  promise  of  marriage : 
Chamberlain  v.  WiUiamson  (i).) 

Besides,  it  appears  on  the  face  of  the  declaration  that  the  vicarage 
is  in  Wales,  and  the  custom  would  not  extend  to  that  country. 

(Pabkb,  B.  :  The  laws  and  customs  of  England  were  extended  to 
Wales  by  the  stat.  27  Hen.  VIU.  c.  26,  s.  2.) 

Lush  (with  whom  was  Benson)  appeared  for  the  plaintiff,  but        [  662  ] 
was  not  called  upon  to  argue. 

Parke,  B.  : 

There  must  be  judgment  for  the  plaintiff.  The  law  of  England 
on  this  subject,  which  is  correctly  set  out  in  the  declaration,  is 
anomalous,  because  there  is  no  obligation  on  a  vicar  in  his  life- 
time to  any  person  in  respect  of  keeping  the  houses  and  buildings 
belonging  to  the  vicarage  in  repair ;  but  inasmuch  as  it  would  be  a 
grievance  to  his  successor  if  he  were  not  entitled  to  recover  for 
dilapidations,  it  is  established  that  an  action  will  lie  at  the  suit 
of  the  successor  against  the  executor  of  the  deceased  incumbent. 
The  rule  for  estimating  the  damage  is  thus  laid  down  in  Burn's 
Ecclesiastical  Law,  tit.  **  Dilapidation"  (2) :  "The  last  incumbent, 
or  his  executors,  are  chargeable  with  the  whole  dilapidations,  in 
whose  time  soever  they  have  grown;  and  the  reason  is,  because 
he  had  the  same  remedy  against  tlie  executors  or  administrators 
of  his  predecessor,  and  it  was  his  own  fault  if  he  did  not  make  use 
of  it;"  though,  with  respect  to  the  statute  18  Eliz.  c.  10,  which 
provides  a  remedy  where  ecclesiastical  persons  make  fraudulent 
conveyances  in  order  to  defeat  the  claims  of  their  successors,  the 
same  learned  author  says,  that  '*  the  statute  seems  at  first  sight  to 
limit  the  suit  to  the  dilapidations  in  the  time  of  the  last  incum- 
bent." That  statute,  however,  applies  only  to  the  particular  case 
of  fraudulent  conveyances ;  but,  by  the  established  law,  the  remedy 
is  not  merely  for  dilapidations  happening  in  the  time  of  the  last 
incumbent,  but  for  the  dilapidations  existing  at  the  time  his  incum- 
bency ceases ;  for  he  was  bound  to  keep  the  vicarage  in  sufficient 
repair,  or  to  make  compensation  to  the  extent  of  putting  it  in 

(1)  15  B.  B.  295  (2  M.  A  S.  408).  (2)  P.  154,  9th  ed. 
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BuNBURY  repair,  and  he  had  the  same  remedy  against  the  representatives  of 
Hrwsok.  ^^^  predecessor,  if  he  chose  to  avail  himself  of  it.  I  do  not  dispute, 
that  if  the  state  of  the  vicarage  were  such  that  timber  or  stone 
[  *663  ]  could  be  got  for  ^the  necessary  repairs,  that  must  go  in  diminution 
of  damages,  but  it  is  only  a  circumstance  to  be  taken  into  con- 
sideration in  estimating  the  sum  to  be  paid  by  way  of  compensa- 
tion. This  is  a  right  of  action  given  by  the  law  of  England  to  the 
successor  of  each  incumbent,  and  that  obviates  all  difficulty  arisiog 
from  the  rule  "  <ictio  personalis  moritwr  cum  persona J*^  The  action 
does  not  die  with  the  successor,  being  a  personal  right  to  receive 
compensation  from  the  representatives  of  the  deceased  incumbent, 
but  goes  to  the  executor,  just  as  a  covenant  to  pay  money  or  do 
any  other  act.  Therefore,  prima  faciei  and  without  authority  to 
the  contrary,  the  remedy  vests  in  the  executors  of  the  successor  of 
each  incumbent.  Then  Mr.  Ogle  says,  that  the  proper  course 
would  have  been  for  Squire,  the  present  incumbent,  to  pursue  his 
remedy  against  the  defendant.  If  Squire  had  sued  the  defendant, 
he  could  only  have  recovered  so  much  as  would  have  put  the 
vicarage  in  a  proper  state  of  repair  at  the  time  of  the  death  of 
Hewson,  and  must  have  been  driven  to  a  second  action  against  the 
present  plaintiflF  as  executrix  of  Bunbury.  Every  incumbent  has 
his  remedy  against  the  prior  incumbent,  if  alive,  or  his  repre- 
sentatives, if  dead,  to  recover  so  much  money  as  will  compensate 
for  his  default  in  not  keeping  the  vicarage  in  a  proper  sUte  of 
repair;  but  Squire,  the  present  incumbent,  has  no  means  of 
ascertaining  the  sum  by  which  the  jury  could  estimate  the  damage 
done  at  the  time  of  Hewson's  death ;  I  therefore  think  that  the 
proper  remedy  is  that  which  he  has  taken,  by  action  against  the 
executrix  of  Bunbury,  who  has  her  remedy  against  the  defendant 
as  executrix  of  Hewson.  With  respect  to  the  objection  that  this 
vicarage  is  in  Wales,  it  is  clear  that  the  statute  27  Hen.  VUl. 
c.  26,  has  extended  this  custom  to  Wales. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  Mr.  Ogle  says  that  there  is  no 
[  *664  ]  precedent  of  an  action  by  the  executors  of  a  ^deceased  incumbent ; 
the  answer  is,  that  there  is  no  precedent  of  an  action  by  an  incum- 
bent against  any  one  not  the  immediate  predecessor,  or  his  repre- 
sentatives. The  argument  would  be  entitled  to  consideration  if 
the  law  of  England  were  not  such  as  here  stated — ^if  the  custom 
were  that  every  vicar  should  leave  the  vicarage  in  as  good  state  of 
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repair  as  he  received  it  from  Ins  predecessor ;  for  then  there  might  Rtjkrury 
be  a  remedy  against  each  incumbent  for  the  want  of  repair  which  hewson. 
he  occasioned.  But  that  is  not  so.  The  law  is,  that  every  vicar 
is  bound  to  repair  and  leave  the  premises  belonging  to  the  rectory 
or  vicarage,  so  repaired,  to  his  successor.  That  being  the  correct 
state  of  the  law,  Bunbury's  executrix  was  bound  to  pay  to  Squire, 
the  present  incumbent,  not  that  which  would  compensate  for  the 
want  of  repair  which  Bunbury  occasioned,  but  so  much  as  would 
pat  the  premises  in  a  state  of  repair.  If  all  the  damage,  in  respect 
of  which  Bunbury's  executrix  was  compelled  to  make  compensation 
to  Squire,  was  done  in  Hewson's  time,  then  Hewson's  represen- 
tatives must  refund  to  Bunbury's  executrix  the  amount  she  was 
compelled  to  pay ;  if  a  portion  only  was  done  in  Hewson's  time, 
the  defendant  will  pay  that  portion  only. 

Platt,  B.  : 

At  the  death  of  Hewson,  the  buildings  erected  on  the  glebe  were 
in  a  state  of  dilapidation.  He,  therefore,  had  been  guilty  of  a 
breach  of  the  duty  which  he  owed  to  his  immediate  successor, 
Bunbury,  who  might,  in  his  lifetime,  have  made  the  represen- 
tatives of  Hewson  responsible.  Afterwards  Bunbury  dies,  and  it 
appears  that  the  buildings  continued  to  the  time  of  his  death  in  a 
state  of  dilapidation.  Squire,  the  third  incumbent,  finding  the 
buildings  out  of  repair,  calls  on  the  executrix  of  his  immediate 
predecessor  to  pay  for  the  dilapidations.  As  to  timber  and  stone 
being  found  on  the  glebe  land,  if  that  be  so,  no  doubt  it  would  be 
taken  into  consideration  in  estimating  the  amount  of  repairs,  and 
to  that  extent  the  sum  *which  Squire  would  recover  against  Bun-  [  *565  ] 
bury's  executrix  would  be  diminished.  Here  there  was  a  duty 
which  Hewson  owed  to  his  immediate  successor,  and  by  reason  of 
his  failing  to  perform  it,  the  executrix  of  Bunbury  has  been  called 
upon  to  take  out  of  his  estate  an  amount  sufficient  to  compensate 
for  such  breach  of  duty.  It  would  be  hard  if  she  had  no  remedy, 
and  I  think  the  declaration  good. 

Judgment  for  the  plaintiff. 
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^  ^^^  ^  (3  Ex.  565—578  ;  S.  C.  18  L.  J.  Ex.  325.) 

Debt  for  calls  on  railway  shares.  Plea,  that  the  defendant  became  the 
holder  of  the  shares  by  reason  of  his  having  contracted  and  subscribed  f<ff 
them,  and  not  otherwise ;  and  that,  at  the  time  of  his  so  contracting  and 
subscribing,  and  also  at  the  time  of  making  the  calls,  he  was  an  infant ; 
that,  while  he  was  an  infant,  he  repudiated  the  contract  and  subscription, 
and  gave  notice  to  the  plaintiffs  that  he  held  the  shares  at  their  disposal : 
Held,  a  good  primd  facie  bar ;  and  that  if  the  defendant,  after  he  became 
of  age,  disaffirmed  his  repudiation,  or  if  he  became  liable  by  enjoyment  of 
the  profits,  those  facts  should  be  replied. 

Debt.  The  declaration  stated,  that  the  defendant,  at  the  respec- 
tive times  of  the  making  of  the  respective  calls  hereinafter  men- 
tioned, was  and  still  is  the  holder  of  divers,  to  wit,  fifteen  shares  in 
the  said  Company,  and,  at  the  time  of  the  commencement  of  this 
suit  was  and  still  is  indebted  to  the  Company  in  a  large  sum  of 
money,  to  wit,  the  sum  of  200L  in  respect  of  two  several  calls,  the 
first  of  the  said  calls  being  a  call  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  2Z.  upon  each  of  the  said  shares,  and  the  other  of 
the  said  calls  being  a  call  of  a  certain  other  sum  of  money,  to  wit, 
the  sum  of  21.  10«.  upon  each  of  the  said  shares  theretofore  respec- 
tively, to  wit,  on  &c.,  duly  made  by  the  Company ;  whereby  an 
action  hath  accrued  to  the  Company,  by  virtue  of  a  certain  Acl  of 
Parliament  made  and  passed  in  a  session  of  Parliament  holden  in 
the  eighth  and  ninth  years  of  the  reign  of  her  Majesty  Queen 
Victoria,  intituled  "  An  Act  for  consolidating  in  one  Act  certain  pro- 
visions usually  inserted  in  Acts  with  respect  to  the  constitution  of 
Companies  incorporated  for  carrying  on  undertakings  of  a  public 
nature ;  "  and  also  of  an  Act  of  Parliament  made  and  passed  in  the 
[  *56Ct  ]  ninth  year  of  the  reign  of  her  *Majesty  Queen  Victoria,  and  in- 
tituled **  An  Act  for  making  a  railway  from  the  town  of  Newry  to 
the  town  of  Enniskillen ;  "  to  demand  and  have,  &c. 

Plea,  that  before  the  making  of  the  said  several  calls,  to  wit,  on 
&c.,  the  defendant  contracted  with  the  Company  to  take,  and  then 
subscribed  for  the  said  shares,  and  that  he  became  and  was  the 
holder  of  the  said  shares,  by  reason  and  in  consequence  of  his 
having  so  contracted  and  subscribed  for  the  said  shares  as  aforesaid, 
aud  not  otherwise ;  and  that,  at  the  time  of  his  so  contractiug  and 
subscribing  for  the  said  shares,  and  also  at  the  respective  times  of 

(1)  See     Hamilton    v.     VatiyJian-Shem'n    Electrical    Enyineering   Co.  [18W] 
3  Ch.  689,  63  L.  J.  Ch.  795. 
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the  making  of  the  said  several  calls,  he  the  defendant  was  an  newbtakd 
infant  within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 
twenty  years ;  and  that,  after  he  the  defendant  had  so  contracted 
and  subscribed  for  the  said  shares  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  and  whilst  he  was  such  infant  as  aforesaid, 
and  within  the  age  of  twenty-one  years,  to  wit,  on  &c.,  he  the 
defendant  disaffirmed  and  repudiated  his  said  contract  and  subscrip- 
tion, of  which  the  said  disaffirmance  and  repudiation  the  plaintiffs 
then  had  notice ;  and  thereupon,  and  before  the  commencement  of 
this  suit,  and  whilst  the  defendant  was  siich  infant  as  aforesaid, 
and  within  the  age  of  twenty-one  years,  to  wit,  on  &c.,  he  the 
defendant,  at  the  request  of  the  plaintiffs,  gave  notice  to  the 
plaintiffs  that  he  the  defendant  then  held  the  said  shares  at  their 
disposal.  And  the  defendant  further  says,  that  he  the  defendant  hath 
always,  from  the  time  of  his  giving  the  said  last-mentioned  notice 
hitherto,  held  the  said  shares  at  the  disposal  of  the  plaintiffs ;  of  all 
which  the  plaintiffs  have  always  hitherto  had  notice.  Verification, 
Special  demurrer,  assigning  for  causes,  that  it  is  not  averred  nor 
does  it  appear  by  the  plea,  that  the  defendant  repudiated  the  con- 
tract, or  otherwise  refused  to  continue  in  possession  of  the  shares, 
after  his  attaining  the  age  of  twenty-one  years ;  nor  is  it  averred 
that  the  defendant  *is  still  under  the  age  of  twenty-one  years,  nor 
is  any  other  good  cause  shown  therein  wherefore  the  defendant  is 
not  now  liable  for  the  said  calls,  in  as  full  and  ample  a  manner  as 
if,  at  the  time  of  the  making  of  the  said  contracts,  the  defendant 
had  attained  his  age  of  twenty-one  years  ;  and  also  for  that  it  does 
not  appear  in  and  by  the  said  plea  but  that  the  defendant  may  be 
the  holder  of  the  said  shares  as  trustee  or  otherwise,  so  as  to  be 
liable,  notwithstanding  the  defendant  was  or  is  still  an  infant. 
Joinder  in  demurrer. 


[  ♦567  ] 


Petersdorff,  in  support  of  the  demurrer : 

There  are  two  questions  in  this  case :  First,  whether  an  infant 
is  liable  for  calls  under  the  statute  incorporating  the  Company ; 
secondly,  if  he  be  liable,  whether  there  is  anything  in  this  plea  to 
exempt  him  from  such  primd  facie  liability.  As  to  the  first  point, 
this  is  not  an  action  based  upon  a  contract,  but  one  arising  out  of  a 
legal  liability  created  by  statute.  The  Lands  Glauses  Consolidation 
Act,  8  &  9  Vict.  c.  16,  is  incorporated  with  the  special  Act  of  the 
Company,  8  &  9  Vict.  c.  cxxix. ;  and  the  effect  of  the  8rd  section  of 
the  latter  Act  is  to  render  all  subscribers  to  the  undertaking  members 

B.B. — ^VOL.  Lxxvn.  47 


7S8 


1849.    EX.     8  EX.  567—568. 


[b.b. 


KILLEM 

Bailway 

COOMBB. 


[  •668  ] 


Nkwbyakd  of  the  corporation,  just  as  if  they  had  been  indmdually  named 
^  in  the  statute.  The  8th  section  of  the  8  &  9  Viet.  c.  16,  explains 
the  term  "  shareholder,"  namely,  "  every  person  who  shall  have 
subscribed  the  prescribed  sum  or  upwards  to  the  capital  of  the 
Company,  or  shall  otherwise  have  become  entitled  to  a  share  in  the 
Company,  and  whose  name  shall  have  been  entered  on  the  register 
of  shareholders."  The  21st  section  enjoins  the  payment  of  sub- 
scriptions ;  the  22nd  empowers  the  Company  to  make  calls ;  the 
25th  enables  them  to  sue  for  calls ;  and  the  26th  prescribes  a  form 
of  declaration.  The  27th  section  declares,  that,  on  the  trial  of  such 
action,  **  it  shall  be  sufficient  to  prove  that  the  defendant,  at  the 
time  of  making  such  call,  was  a  holder  of  one  share  or  more  in  the 
undertaking,  and  that  such  *call  was,  in  fact,  made,  and  such 
notice  thereof  given,  as  is  directed  by  that  or  the  special  Act.** 
The  28th  section  makes  the  production  of  the  register  of  share- 
holders primd  facie  evidence  of  the  defendant  being  a  shareholder. 
By  the  79th  section,  "  if  any  shareholder  be  a  lunatic  or  idiot,  such 
lunatic  or  idiot  may  vote  by  his  committee ;  and  if  any  shareholder 
be  a  minor,  he  may  vote  by  his  guardian,  or  any  one  of  his  guar- 
dians ;  and  every  such  vote  may  be  given  either  in  person  or  by 
proxy."  The  7th  section  of  the  8  &  9  Vict.  c.  cxxix.  enacts, 
''  that,  if  any  money  be  payable  to  any  shareholder,  being  a  minor, 
idiot,  or  lunatic,  the  receipt  of  the  guardian  of  such  minor,  or  the 
receipt  of  the  committee  of  such  idiot  or  lunatic,  shall  be  a  dis- 
charge to  the  Company  for  the  same."  It  is  manifest,  therefore, 
that  the  Legislature  contemplated  the  case  of  an  infant  being  a 
shareholder,  and  liable  for  calls,  and  also  exercising  all  the  rights 
incidental  to  shareholders.  The  allegations  in  the  declaration, 
which  are  not  denied  by  the  plea,  show,  that,  at  the  time  the  calls 
were  made,  the  defendant  was  a  shareholder,  and  that  the  Company 
are  seeking  to  enforce  a  right,  derived,  not  from  contract,  bat  from 
the  defendant  having  subscribed  to  the  undertaking :  the  obliga- 
tion to  pay  calls  arising  solely  from  the  possession  of  share&  The 
projectors  of  these  undertakings  have  a  public  duty  cast  upon  them, 
which  it  is  the  policy  of  the  Legislature  to  enforce ;  and  they  have 
therefore  converted  into  a  statutory  obligation  that  which,  under 
other  circumstances,  would  be  only  an  ordinary  debt.  27!^  Cork  and 
Bandon  Railway  Company  v.  Cazenore  (i),  decided  that  infancy,  at 
the  time  the  calls  were  made,  is  no  answer  to  an  action  for  calls 
upon  shares,  of  which  the  party  remained  holder  after  he  came  of 

(1)  11  Jur.  802. 
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age.  The  defendant,  being  one  of  the  original  promoters  of  the 
undertaking,  and  consequently  a  party  to  the  subscribers'  agree- 
ment, his  liability  *cannot  arise  from  any  contract  with  the  Com- 
pany, for  at  that  time  it  had  no  existence,  but  must  depend  upon 
the  bargain  between  the  promoters  and  the  Legislature.  It  is  as  if 
the  defendant  had  been  the  sole  applicant,  and  had  obtained  the 
Act  of  Parliament,  imposing  upon  him  by  name  this  liability.  The 
infant  is  in  the  same  position  as  if  he  were  sued  for  penalties,  or 
had  some  duty  cast  upon  him  by  a  local  Act — as,  for  instance, 
lighting  or  paving.  Suppose,  instead  of  an  action  for  calls,  the 
statute  had  given  a  power  of  distress  and  sale,  could  the  infant  have 
maintained  an  action  against  the  party  levying  ? 

(Parke,  B.  :  If  he  repudiated  the  contract  before  the  distress  was 
made.  The  privilege  of  infancy  does  not  depend  on  the  nature  of 
the  remedy,  or  the  mode  in  which  it  is  to  be  enforced.  The  only 
criterion  is,  whether  the  liability  is  derived  from  contract.) 

Where  an  infant  is  authorised  by  statute  to  make  a  contract,  it  is 
binding  on  him :  Story  (])  on  Contracts,  sect.  78. 

Secondly,  there  is  nothing  in  the  plea  to  vary  the  general 
statutable  liability  of  an  infant  shareholder.  Assuming  this  to 
be  a  voidable  contract,  the  defendant  cannot  avoid  it  until  he  is  of 
full  age.  If  he  disaffirm  during  infancy,  he  may  nevertheless  ratify 
when  he  becomes  of  age.  Ratification  and  affirmance  are  correlative 
terms ;  and  the  latter  cannot  be  exercised  until  there  is  power  to 
exercise  the  former. 

(Parke,  B.  :  That  is  contrary  to  Co.  Litt.,  p.  380  a,  where  it  is 
laid  down,  that  all  matters  in  fact  an  infant  may  avoid,  either 
within  age  or  at  full  age ;  but  that  all  matters  of  record  must  be 
avoided  by  him  during  his  minority.) 

The  disaffirmance  can  have  no  operation,  unless  he  restore  the 
subject-matter  of  the  contract.  There  cannot  be  a  partial  dis- 
affirmance. But  the  plea  admits  that  the  defendant  is  in  possession 
of  the  shares,  and  alleges  that  he  holds  them  at  the  disposal  of  the 
plaintiffs ;  so  that  he  is,  in  effect,  a  trustee,  and  as  such  liable  for 
calls.  It  *iB  consistent  with  every  allegation  in  the  plea,  that  the 
defendant's  name  is  on  the  register  of  shareholders,  and  that  he 
has  ratified  the  contract.  He  appears  by  attorney  on  the  record, 
and  most  therefore  be  assumed  to  be  of  full  age. 

(1)  Not  Mr.  Justioe  Story  but  his  son  W.  W.  Story,  afterwards  better  known 
ma  a  sculptor.— F.  P. 
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Pectcock,  contra : 

The  statutes  referred  to  were  never  intended  to  alter  the  law 
respecting  infants.  When  the  special  Act  says,  that  the  subscribers 
to  the  undertaking  shall  be  united  into  a  Company,  for  the  purpose  of 
making  a  railway,  it  means  such  persons  as  have  entered  into  a  con- 
tract of  subscription  valid  in  law.  It  uses  the  words  "  subscribers 
and  their  executors,"  thus  defining  the  term  ''shareholder"  to  mean 
a  person  whose  interest,  on  his  death,  would  vest  in  his  executors. 
But  an  infant  can  have  none,  for  he  is  incapable  of  making  a  will. 
It  would  be  singular  if  an  infant,  who  is  protected  from  an  impru- 
dent purchase  of  goods,  should  be  liable  on  a  contract  to  any 
extent  for  railway  shares.  Such  a  contract  can  only  be  supported 
on  the  ground  that  it  may  be  beneficial ;  but  contracts  of  that 
description  are  voidable  during  infancy,  or  may  be  ratified  at  fall 
age.  Under  the  7th  section  of  the  special  Act,  the  guardian  is 
entitled  to  receive  the  profits ;  so  that  the  infant  could  derive  no 
benefit  from  being  the  holder  of  shares.  The  79(ih  section  of  the 
general  Act  no  doubt  provides  for  the  case  of  infants  being  share- 
holders, as  they  might  be  by  bequest ;  but  it  treats  them  as  persons 
of  insufficient  discretion  to  vote  at  any  meeting  of  the  Company. 
The  words  **  persons  who  have  subscribed,"  in  the  21st  section  of 
that  Act,  must  be  construed  in  the  same  way  as  the  similar  words 
in  the  8rd  section  of  the  special  Act. 

(Parkb,  B.  :  Suppose  an  infant  purchased  shares,  and  then 
repudiated,  who  would  be  liable  on  the  shares  ?) 

The  party  who  sold  them.  The  rights  of  an  infant  on  the  purchase 
or  sale  of  shares  was  much  discussed  *in  the  case  of  Stikeman  v. 
Dawson  (i). 

(Parkb,  B.  :  In  Com.  Dig.  tit.  "  Enfant,"  (C.  2),  it  is  said,  "  So,  if 
an  infant  sells  goods,  the  sale  is  void;  and  if  the  vendee  takes 
them,  trespass  lies  against  him :  1  Mod.  187.") 


The   cases  as    to  leases    by  infants  are  reviewed    in   Piatt  on 

Leases  (2) ;  and  the  conclusion  come  to  is,  that  they  are  voidable. 

With  respect  to  infant  lessees,  it  is  there  said  (s),  "A  lease  granted 

to  an  infant  is  not  void,  unless,  perhaps,  it  be  obviously  prejudicial 

to  his  interest;  but  it  is  voidable  on  attaining  his  majority,  though, 

(I)  76  R.  R  47  (1  De  Gtex  &  S.  90).  (3)  Id.  p,  528. 

(^)  Vol.  1,  p.  28. 
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in  order  to  escape  from  the  burthen  of  the  rent,  he  must  express 
hia  dissent  in  a  reasonable  time,  and,  it  is  apprehended,  before  the 
arrival  of  the  day  of  payment."  All  the  books  show  that  an  infant 
may  avoid  a  lease,  either  within  age  or  after  full  age :  Com.  Dig.  tit- 
"  Enfant,"  (C.  9);  Bac.  Abr.  tit.  "  Infancy  and  Age,"  (I.  5);  Co. 
Litt  880  b.  In  Zouch  v.  Parsons  (i),  which  decided  that  the  con- 
veyance of  an  infant  mortgagee  was  binding,  and  could  not  be 
avoided  by  his  entry  during  infancy,  Lord  Mansfield  says  (2), 
"We  think  the  law  is  as  laid  down  by  Perkins (3),  that  all  such 
gifts,  grants,  or  deeds,  made  by  infants,  which  do  not  take  effect 
by  delivery  of  his  hand,  are  void;  but  all  gifts,  grants,  or  deeds 
made  by  infants  by  matter  in  deed  or  in  writing,  which  do  take 
effect  by  delivery  of  his  hand,  are  voidable  by  himself,  by  his  heirs, 
and  by  those  who  have  his  estate." 

(Parks,  B.  :  Kirton  v.  Elliott  (4)  decided  that  an  infant  lessee  is 
chargeable  with  rent  if  he  occupies  and  enjoys.  That  decision 
is  recognised  in  Evelyn  v.  Chichester  (6).) 

That  decision  proceeded  on  the  fact  of  there  having  been  a 
beneficial  occupation. 

Secondly,  the  plea  brings  the  case  within  the  principle  of  the 
decisions  referred  to.  The  declaration  alleges  that  *the  defendant 
is  a  shareholder ;  the  plea  shows  that  he  was  an  original  subscriber, 
and  repudiated  the  contract.  If  he  affirmed  it  after  he  became  of 
age,  that  fact  ought  to  have  been  replied :  Cohen  v.  Armstrong  (6) ; 
Baylis  v.  DineUy  (7) ;  Steph.  Plead.  387. 

(Parke,  B.:  Gould  he  affirm  at  full  age,  if  he  formally  repudiated?) 

It  is  doubtful  whether  he  could ;  but  at  all  events,  this  plea  shows 
that  he  has  not  done  so ;  for  it  is  stated  that  he  holds  the  shares  at 
the  disposal  of  the  plaintiffs.  The  defendant  has  no  power  to 
remove  his  name  from  the  register  of  shareholders;  all  that  he 
could  do  was  to  repudiate  the  contract,  and  give  the  plaintiffs 
notice.  The  twenty-seventh  and  twenty-eighth  sections  only 
declare  what  shall  be  prima  facie  evidence  of  the  defendant  being  a 
shareholder.  In  The  Cork  and  Bandon  Raihcay  Company  v.  Caze- 
nove,  the  calls  were  made  after  the  defendant  came  of  age,  and  the 


(1)  3  Burr.  1794. 

(2)  3  Burr.  1805. 

(3)  Sect.  12. 

(4)  2  BolBt.  69. 


(5)  3  Burr.  1717. 

(6)  1  M.  &  S.  724. 

(7)  3  M.  &  S.  477. 
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of  an  infant  lessee  who  does  not  repudiate  until  after  rent  is  due. 

Petersdorff,  in  reply : 
Though  an  infant  cannot  appoint  an  executor,  administration 
may  be  obtained  of  his  efifects.  The  argument  on  the  other  side 
proceeds  on  the  ground  that  this  action  is  founded  on  contract;  but 
whatever  contract  previously  existed  was  superseded  when  the  Act 
of  Parliament  was  obtained.  It  is  not  as  if  the  Company  ^ere 
seeking  to  give  effect  to  the  subscription  contract.  As  soon  as  the 
defendant  became  the  holder  of  shares,  he  was  possessed  of  a 
chattel  to  which  he  might  have  re-asserted  his  right,  and  main- 
tained detinue  for  the  certificates,  notwithstanding  his  repudiation 
during  minority.  The  cases  respecting  leases  establish,  that  where 
an  interest  passes,  an  infant  may  disaffirm  his  repudiation.  Ratifi- 
cation after  majority  need  only  be  replied,  where  the  plea  is  one  of 
infancy,  in  general  terms ;  here  it  was  incumbent  on  the  defendant 
to  set  forth  the  circumstances  *by  which  his  liability  was  destroyed. 
The  plea  does  not  show  an  absolute,  but  a  partial  disaffirmance 
only, — not  a  surrender  of  all  interest  which  passed  under  the 
contract,  but  a  mere  offer  to  give  it  up. 

(Parke,  B.  :  It  is  difficult  to  see  how  he  could  get  rid  of  the 
shares,  except  by  telling  the  Company  that  he  had  repudiated,  and 
would  take  no  interest  under  the  contract;  then  they  ought  to 
have  erased  his  name  from  the  register  of  shareholders.  The  term 
''shareholders"  only  imports  a  right  to  divide  the  profit  of  the 
concern :  Bligh  v.  Brent  (i)  ;  but  the  defendant  gives  notice  that 
he  will  have  nothing  more  to  do  with  it.) 

It  is  consistent  with  this  plea,  that  the  defendant  may  have  received 
a  dividend  on  the  shares,  and  ought  not  therefore  to  be  allowed  to 
repudiate  his  liability  :  Story  on  Contracts,  sect.  62. 

(Parke,  B.,  referred  to  Uolmes  v.  Blogg  (2).) 

Parke,  B.  : 

There  must  be  judgment  for  the  defendant.  The  declaration 
states  the  defendant  to  be  the  holder  of  shares  in  the  Company, 
and  to  be  indebted  in  that  character  for  calls.  The  defendant 
pleads  (his  Lordship  read  the  plea).  The  first  ground  insisted  on 
by  Mr.  Petersdorff  wsLB,  that  the  defendant  is  liable  by  virtue  of  a 
(1)  47  R.  B.  420  (2  Y.  &  C.  268).  (2)  19  B.  B.  445  (2  Mooro,  W2). 
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duty  cast  upon  him  by  Act  of  Parliament,  and  not  by  reason  of  a   Nbwry  and 

contract.     It  is  true  that  in  one  sense  the  obligation  is  imposed       killen 

by  Act  of  Parliament.     The  private  Act  incorporates  the  provisions     ^^'^^^^ 

of  the  Companies  Clauses  Consolidation  Act,  in  the  same  way  that 

the  General   Inclosure  Act  incorporates  in  it  all  other  Inclosure 

Acts.     But  the  Company  is  regulated  by  the  private  Act,  which 

does  not  impose  any  public  duty,  but  merely  carries  into  effect  the 

private  agreement  of  the  parties,  and  enables  them  to  co-operate 

with  more  extensive  powers,  the  Legislature  lending  its  aid  in 

execution  of  the  undertaking.     *Therefore,  although  the  obUga- 

tion  is  imposed  by  Act  of  Parliament,  it  is  imposed  in  respect  of  a 

contract  which  the  parties  have  entered  into.     The  general  Act 

(8  &  9  Vict.  c.  16,  s.  26),  enables  the  Company  to  recover,  by  a 

more  concise  form  of  declaration,  the  amount  due  for  calls  from 

all  persons  who  are  shareholders ;  and,  by  the  8th  section,  **  Every 

person  who  shall  have  subscribed  the  prescribed  sum,  or  upwards, 

to  the  capital  of  the  Company,  or  shall  otherwise  become  entitled 

to  a  share  in  the  Company,  and  whose  name  shall  have  been 

entered  on  the  register  of  shareholders  thereinafter  mentioned, 

shall   be  deemed   a  shareholder  of  the  Company."     The  words 

"  every  person  who  shall  have  subscribed"  mean  every  person  who 

shall  have  "contracted  to  subscribe."     The  general  rule  is  well 

illustrated  in  Stowell  v.  Lord  Zouch  (i),  viz.  "  that  where  Acts  of 

Parliament  enjoin  the  doing  of  anything  which  requires  sound  and 

perfect  reason  in  the  execution  of  it,  the  makers  of  the  Act  did  not 

intend  it  to  be  done  by  those  who  have  not  perfect  reason ;  "  and 

this  instance  is  given :  ''  If  an  infant  is  a  baiUff  or  receiver,  and  he 

accounts  before  auditors  assigned,  and  is  found  in  arrears,  the 

auditors  cannot  commit  him  to  the  next  gaol ;  and  yet  the  Statute 

of  Westminster  2,  cap.  11,  is  general  in  such  case,  viz.  that  they 

may  commit  all  bailiffs  and  receivers ;  but  an  infant,  who  has  not 

discretion,  is  not  intended  by  the  reasonable  sense  of  the  letter, 

nor  is  he  bound  by  the  Act."     The  law  is  never  to  be  construed 

80  as  to  affect  with  liability  to  a  contract  persons  incapable  of 

contracting ;  therefore,  the  liability  imposed  by  this  statute  cannot 

apply  to  such  of  the  subscribers  as  are  lunatics,  infants,  or  feine 

coverts.    It  is  true  that  the  statute  contemplates  the  case  of  infants 

being  shareholders,  and  no  doubt  they  may  acquire  shares  by 

descent  or  marriage ;  but  the  question  here  is,  whether,  when  an 

infant  has  become  a  shareholder  by  contract,  he  may  not  disaffirm 

(1)  PlowA  364. 
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it.    I  am  of  ^opinion  that  this  is  the  ordinary  case  of  a  contract 
with  the  Company,  which  the  defendant  may  disaffirm.    Then  it 
is  argued,  that  if  he  disaffirms  he  mast  do  so  when  he  comes  of 
age,  and  not  during  his  minority,  for  the  disaffirming  must  be  at 
a  time  when  he  is  capable  of  affirming  the  contract.    But  the 
authorities  cited  from  Bac.  Abr.  tit  '*  Infancy,"   (I.)  5,  and  Co. 
Litt.  p.  880,  clearly  show  that  an  infant  may  avoid  matters  in  fait, 
either  within  age  or  at  full  age ;  but  matters  in  respect  of  which 
his    nonage    requires  inspection,   he  must  disaffirm   during  his 
minority.     Therefore,   in    this    case  it  was    competent   for  the 
defendant  to  repudiate  the  contract  whilst  an  infant.     Then  it  is 
said,  on  these  pleadings,  non  constat  that  the  defendant  may  not 
have  affirmed  the  contract  after  he  became  of  age,  and  so  have 
disaffirmed  his  repudiation.     But  if  so,  that  fact  must  come  from 
the  plaintiffs  by  way  of  reply ;  and  though  some  doubt  may  seem 
to  be  created  by  the  expressions  of  the  Judges  in  the  case  of  Tht 
Cork  and  Bandon  Railway  Company  v.  Cazenove,  as  reported  in  the 
Jurist  (i),  it  is  clearly  the  subject  of  a  replication.     Then  it  is 
asked,  what  the  position  of  the  defendant  would  have  been  if  he 
had  actually  enjoyed  some  of  the  profits  of  the  concern  before 
repudiation.     In   the  case  which  I  referred  to  in  Bulstrode  (s), 
where  an  infant  took  a  lease,  and  entered  and  enjoyed  the  land 
demised,  Dodderidoe,  J.,  says,  ''  If  a  greater  rent  be  reserved  than 
the  land  is  worth,  there,  peradventure,  the  infant  shall  not  be 
charged  with  it."     That  inquiry,  however,  is  not  material  to  the 
present  case,  because  it  does  not  appear  that  there  was  any  enjoy- 
ment of  the  profits  prior  to  the  time  of  the  calls.     Indeed,  for 
anything  that  appears,  this  may  have  been  the  first  call.    And 
further,  if  it  be  true  that  the  defendant  would  be  responsible  for 
calls,  provided  he  enjoyed  the  profits,  that  fact  ought  certainly  to 
come  from  the  other  side ;  we  cannot  *intend  it  from  the  defendant's 
plea,  which  affords  a  good  prima  facie  answer.    Then  it  is  said,  that 
the  plea  contains  no  sufficient  averment  that  the  defendant  has 
done  all  that  he  ought  to  do  in  order  to  repudiate  the  contract. 
I  am  at  a  loss  to  see  how  he  could  have  done  more.    It  is  averred, 
that  **  the  defendant  disaffirmed  and  repudiated  his  said  contract, 
of  which  disaffirmance  and  repudiation   the  plaintiffs  then  had 
notice,  and  that  the  defendant  gave  notice  to  the  plaintiffs  that 
he  then  held  the  shares  at  their  disposal."     That  is  all  the  defen- 
dant is  called  upon  to  do.     If  his  name  still  remains  on   the 
(1)  llJur.  802.  (2)  KirtoH  v.  EUioti,  2  Bulat  69. 
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register  of  shareholders,  it  is  the  fault  of  the  plaintiffs  in  not   Newrt  and 

striking  it  out;  but  the  defendant  is  not  liable,  unless  he  is  bound 

by  the  contract  to  subscribe,  and  his  name  is  also  on  the  register. 

I  should  observe,  that  this  judgment  does  not  clash  with  that  of  the 

Court  of  Queen's  Bench,  in  the  case  of  The  Cork  and  Bandon  Railway 

Company  v.  Cazenove;  because  there  the  plea  contained  no  averment 

of  repudiation,  and  the  judgment  proceeded  on  the  assumption,  that, 

after  the  defendant  came  of  full  age,  he  assented  to  the  purchase, 

and  so  ratified  it. 


BoLFB,  B. : 

I  am  of  the  same  opinion.  It  is  sought  to  render  the  defendant 
liable,  on  the  allegation  that  he  actually  bought  shares  in  the 
undertaking.  The  plea  shows  that  it  was  not  so,  because  it  states 
the  mode  in  which  he  became  a  shareholder  ;  namely,  that  he  was 
one  of  the  original  subscribers — that  is,  one  of  the  persons  who 
originally  contracted  to  furnish  money  with  which  the  concern  was 
to  be  carried  on.  The  first  question  is,  whether  the  Legislature 
meant  to  alter  the  liability  of  persons,  being  infants,  who  entered 
into  such  contracts.  That  could  not  have  been  the  meaning.  When 
the  statute  says,  that  all  persons  subscribing  shall  become  share- 
holders, it  means  all  persons  who  by  law  can  enter  into  contracts. 
Unless  that  construction  be  adopted,  the  most  inconvenient  con- 
sequences *would  ensue.  For  instance,  the  14th  section  says,  L  '^^^  ] 
**  that  every  shareholder  may  sell  or  transfer  his  shares."  Can  it 
be  argued  that  an  idiot,  or  a  lunatic,  or  an  infant  could  do  so  ?  The 
difficulty  can  only  be  got  over  by  holding,  that  when  the  statute 
says,  that  "  every  person  *'  may  do  certain  things,  it  means  "  every 
person  who  is  not  by  law  incompetent  "  to  do  the  particular  acts. 
That  is  in  accordance  with  the  principle  recognised  in  the  case 
cited  from  Plowden  by  my  brother  Parke.  Such  a  principle  is 
quite  familiar  to  us.  Take,  for  instance,  the  Act  for  the  consolida- 
tion of  the  criminal  law.  There  it  is  enacted,  that  if  any  person 
shall  obtain  goods  by  false  pretences,  he  shall  be  liable  to  certain 
panisbment.  Does  that  apply  to  a  child  six  years  old  ?  Clearly 
not ;  it  means  a  person  whom  the  Legislature  considers  capable  of 
committing  the  crime,  and  therefore,  of  necessity,  cannot  apply  to 
an  infant  of  tender  years.  So  here,  when  the  Legislature  says,  "  all 
persons  subscribing,"  it  means  all  persons  capable  of  entering  into 
a  contract  as  subscribers.  This  plea  says,  that  the  defendant 
never  became  a  shareholder,  except  by  entering  into  a  contract  at 
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the  time  he  was  an  infant,  and  that  he  repudiated  it  after  he 
became  of  age.  I  must  say,  I  doubt  whether  the  doctrine  as  to  a 
lease  granted  to  an  infant  who  enjoys  the  land  demised  would 
apply  here,  because  this  liability  rests  entirely  in  contract,  and 
there  is  no  possession  of  anything;  all  that  the  party  gets  is  a 
right  to  a  portion  of  the  profits  of  the  undertaking.  But,  taking 
the  doctrine  referred  to  as  applicable,  we  must  look  at  it  in  its 
integrity ;  and  part  of  that  doctrine  is,  that,  during  minority,  an 
infant  taking  an  interest  may  disaffirm.  Here  there  was  a  disaffirm- 
ance, which  seems  to  me  absolute  and  complete ;  it  is  alleged  that 
he  disaffirmed  the  contract,  and  gave  the  defendants  notice  of  it 
and  that  is  all  that  he  could  possibly  do.  It  does  not  appear  that 
there  were  any  certificates  of  shares  which  he  could  have  given 
up,  nor  is  it  necessary  that  any  should  have  issued.  He  ^became 
a  shareholder  by  contract  during  infancy,  and  during  infancy  be 
disaffirmed  the  contract ;  therefore,  in  my  opinion,  he  ceased  to  be 
a  shareholder  liable  to  be  sued  for  calls.  This  decision  is  not  at 
variance  with  the  principles  on  which  the  Court  of  Queen*s  Bench 
proceeded,  in  The  Cm-k  and  Bandon  Railway  Company  v.  Cazenort^ 
because  that  case  went  entirely  on  the  ground  that  the  infant  had 
adopted  his  position  of  shareholder  after  he  became  of  full  age, 
and  there  was  no  averment  of  repudiation. 

Platt,  B.  : 

The  Act  of  Parliament  under  which  the  railway  is  constructed 
has  two  objects :  first,  as  regards  third  persons  not  immediately 
interested  in  the  undertaking ;  secondly,  the  regulation  of  the  rights 
of  members  of  the  Company  inter  Be.  As  to  the  latter,  it  is  pre- 
cisely the  same  as  if  there  had  been  an  agreement  between  the 
parties,  which  had  received  the  sanction  of  the  Legislature.  If  so, 
it  must  be  sanctioned  with  the  ordinary  consequences;  namely, 
that  if  any  one  of  the  parties  is  by  law  incapable  of  contracting, 
he  is  not  bound  by  it.  And  it  is  remarkable,  that,  upon  examina- 
tion of  the  sections  relating  to  lunatics,  infants,  or  idiots,  it  will  be 
found  that  all  the  provisions  respecting  them  are  for  their  benefit, 
and  do  not  impose  upon  them  any  burden.  That  shows  that  the 
Legislature  intended  them  to  have  all  the  advantages  which  the 
law  might  give  them  as  holders  of  shares.  It  seems  to  me, 
therefore,  that  the  repudiation  by  this  infant,  before  he  became 
of  age,  operated  to  avoid  the  contract  of  subscription  ab  initio. 

Judgment  for  the  defendanU 
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MILLS  V.  ALDERBURY  UNION.  i849. 

Feb.  18. 
(3  Ex.  590—597 ;  S.  0.  18  L.  J.  Ex.  252.)  

The  plaintiff  was  co-surety  with  K.  iu  a  bond  given  by  B.  to  the  ^  ^^"  •* 
guardians  of  a  Union,  conditioned  for  the  due  accounting  to  them  of 
monies  received  by  him  as  treasurer.  At  the  time  the  bond  was  entered 
into,  B.  was  a  member  of  a  banking  firm  into  which  the  monies  of  the  Union 
were  afterwards  paid  and  drawn  out  by  the  guardians  by  cheques  in  their 
name.  The  firm  became  bankrupt,  and  B.  having  ceased  to  be  treasurer, 
the  guardians  demanded  of  the  plaintiff,  as  such  surety,  the  balance  due 
from  B.,  the  late  treasurer.  The  plaintiff,  in  ignorance  of  the  facts,  paid 
the  money  :  Held,  first,  that  the  sureties  were  not  liable  on  the  bond,  and 
that  the  plaintiff,  having  paid  the  money  in  ignorance  of  the  facts,  was 
entitled  to  recover  it  back. 

Secondly,  that  K.,  the  co-surety,  could  not  be  joined  in  the  action. 

Assumpsit  for  money  paid.     Plea  non  assumpsit. 

At  the  trial,  before  Williams,  J.,  at  the  Wilts  Summer  Assizes, 
1848,  it  appeared  that  the  action  was  brought  to  recover  the  sum 
of  1542.  \2s.  &d.y  which  the  plaintiff  had  paid  to  the  defendants 
under  the  following  circumstances :  In  1844  the  plaintiff  became 
surety  for  William  Bird  Brodie,  the  treasurer  to  the  Alderbury 
Union,  by  entering  into  a  bond  jointly  and  severally  with  Thomas 
King  and  William  Bird  Brodie.  The  condition  of  the  bond  was 
as  follows :  "  That  the  above-named  treasurer  shall  from  time  to 
time,  and  at  all  times  during  his  continuance  in  the  said  office, 
diligently  and  faithfully  discharge  the  duties  thereof,  by  receiving 
all  monies  tendered  to  be  paid  to  the  board  of  guardians,  and 
placing  the  same  to  their  credit,  by  paying  out  of  the  monies  in 
his  hands  of  the  guardians  all  orders  on  him  drawn  on  their 
behalf,  and  duly  signed  and  countersigned,  &c. ;  and  shall  faith- 
fully discharge  all  the  trusts  to  be  reposed  in  him  in  virtue  of 
the  said  office,  and  on  resigning  or  being  removed  from  the  said 
office,  &c.,  shall  account  for  and  pay  over  to  the  said  guardians  all 
books  and  papers,  balances,  monies,  matters  and  things  belonging, 
due,  or  relating  to  the  said  Union,  &c.,  which  shall  be  in  his 
custody,  possession,  or  power,  in  virtue  of  the  said  office  or 
otherwise  howsoever ;  and  in  the  event  of  the  death,  bankruptcy, 
or  insolvency  of  the  said  treasurer  during  his  continuance  in  the 
said  office,  his  executors,  administrators,  or  assignees,  as  the  case 
may  be,  or  his  above-named  co-obligers,  or  any  of  them,  shall,  on  a 
day  to  be  fixed  for  that  purpose,  &c.,  account  for,  hand  over,  and  pay 
over  to  the  said  guardians  all  such  *books  and  papers,  balances,  [  •sdi  ] 
monies,  matters  and  things  as  aforesaid."  At  the  time  the  bond 
was  executed,  William  Bird  Brodie  was  a  partner  in  the  firm  of 
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Mills        William  Bird  Brodie  and  Charles  George  Brodie,  bankers  at  Salisbury, 

Aldbrbuby    ^^^  ^^  continued  until  ^Jiat  in  bankruptcy  issued  against  them  in 

Union.       October,  1847.     On  the   17th   of  December,   1847,   the    foUowing 

letter  was  written  to  the  plaintiiff  by  the  chairman  of  the  board  of 

the  guardians  of  the  Alderbury  Union: 

"  BoABD-RooM,  17th  of  December,  1847. 
"  Sir, — On  behalf  of  the  Board  of  Guardians  of  the  Alderbury 
Union,  I  hereby  give  you  notice  that  the  balance  due  from  Mr. 
William  Bird  Brodie,  the  late  treasurer  of  the  Union,  amounts  to 
the  sum  of  154Z.  12«.  6d.,  and  you,  as  one  of  his  sureties,  are 
hereby  authorised  and  requested  to  pay,  or  cause  the  same  to  be 
paid,  to  Messrs.  Charles  William  Everett  and  William  Smith,  bankers, 
Salisbury,  the  present  treasurers  of  the  said  Union,  on  the  Slst 
day  of  December  inst.,  who  are  duly  authorised  to  give  you  a 
discharge  for  the  amount,  on  behalf  of  the  said  Board  of  Guardians. 
"  By  order  of  the  Board, 

"  E.  P.  BucKLBT,  Chairman." 

The  following  letters  were  also  proved  to  have  been  written  to 
the  plaintiff  by  Mr.  Whitmarsh,  the  clerk  to  the  defendants : 

''  Aldbrbury  Union,  Salisbury,  Jan.  15,  1848. 
"Dear  Sir, — By  direction  of  the  Board  of  Guardians  I  have 
written  to  the  Poor  Law  Board  respecting  the  propriety  of  the 
guardians  proving  on  the  estate  of  Mr.  Brodie  for  the  balance  dae 
to  them,  and  am  now  directed  by  the  Board  of  Guardians  to  state 
the  Commissioners'  answer,  which  is,  that  by  the  terms  of  the 
bond  they  are  entitled  to  call  upon  the  sureties  for  immediate 
[  *692  ]  payment,  and  they  ^request  that  you  will  pay  the  balance  to  the 
treasurers,  Messrs.  Everett  and  Smith,  not  later  than  Thursday 
next. 

"I  am,  dear  Sir,  yours  truly, 

"  W.  D.  Whitmarsh,  Clerk." 

"  Alderbury  Union,  Salisbury,  Jan.  24,  1848. 
"Dear  Sir, — The  Board  of  Guardians  were  informed  of  the 
reason  why  the  balance  due  from  the  sureties  of  Mr.  Brodie  was 
not  paid,  and  of  your  request  for  a  short  time  longer  to  make  an 
arrangement  with  your  brother  surety,  Mr.  King ;  and  I  am  now 
directed  to  state,  that  the  Board  are  unwilling  to  press  the  sureties 
for  payment ;  but  at  the  present  time  they  have  no  funds  in  the 
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treasurer's  bands,  and  therefore  they  must  request  that  the  balance 
be  paid  on  or  before  Thursday  next. 

**  I  am,  dear  Sir,  yours  very  truly, 

"  W.  D.  Whitmarbh,  Clerk." 

The  following  memorandum  was  indorsed  upon  the  bond  : 

"  Feb.  8,  1848. 
''  This  bond  is  given  up  to   Stephen   Mills,  Esq.,  one  of  the 
within-named  sureties,  on  his  payment  of  1542. 128.  6d.,  the  balance 
doe  from  the  above-named  W.  B.  Brodie,  the  late  treasurer  of  the 
Alderbury  Union." 

The  minute  books  of  the  defendants  were  then  called  for  and 
produced ;  they  contained  the  following  entry : 

"  That  the  sureties  of  Mr.  Brodie  had  paid  the  amount  due  from 
him,  and  that  the  bond  had  been  given  up  to  be  cancelled." 

It  was  then  objected  that  this  minute  proved  a  joint  payment  by 
two  sureties,  and  therefore  that  King,  the  co-surety,  should  have 
been  joined  as  a  plaintiff  in  the  action.  The  learned  Judge  reserved 
the  point,  and  evidence  was  then  given  to  show  that  William  B. 
Brodie  *alone  had,  in  fact,  never  been  in  exclusive  receipt  or 
control  of  the  monies  belonging  to  the  defendants,  who  had  always 
kept  an  account,  like  any  other  customer,  with  the  firm  of  William 
B.  Brodie  and  Charles  George  Brodie ;  that  the  printed  contribution 
warrants  issued  by  the  defendants  directed  the  overseers  of  the 
respective  parishes  in  the  Union  to  pay  to  Messrs.  Brodie  &  Co., 
of  Salisbury,  at  their  Bank,  the  amount  towards  the  relief  of  the 
poor,  and  for  defraying  the  general  expenses  of  the  Union ;  that 
the  payments  were  made  accordingly  and  in  like  manner;  that 
the  cheques  drawn  by  the  defendants  were  addressed  '*  Salisbury 
Bank,"  and  required  ''Messrs.  W.  B.  Brodie  and  C.  G.  Brodie"  to 
pay,  &c. 

It  was  contended,  as  the  plaintiff  was  not  aware  of  these  facts  at 
the  time  of  his  making  the  payment  to  the  defendants,  and  as  he 
was  surety  for  W.  B.  Brodie  only,  that  he  was  not  liable  to  make 
good  a  deficiency  in  monies  paid  to  W.  B.  Brodie  and  C.  G.  Brodie 
jointly.  The  plaintiff  had  a  verdict  for  1542.  12s.  6(£.,  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  Court 
should  think  there  was  no  evidence  to  support  the  verdict. 

A  rule  was  obtained  accordingly  in  the  following  Term,  against 
which  cause  was  now  shown  by 


Mills 

V, 

Alderbubt 
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Mills  Crowder  and  Bar  stow  : 

V, 

ALDBRBURY  A  suroty  who  enters  into  a  bond  for  the  due  payment  of  all 
monies  received  by  one  person,  is  not  liable  for  the  non-payment 
of  monies  received  by  that  person  jointly  with  another :  BeUairs  v. 
EhswoTth  (i),  The  London  Assurance  from  Fire  v.  Bold  (2).  Here 
the  evidence  showed  that  the  monies  had  never  been  received  by 
William  6.  Brodie  alone,  but  were  paid  into  the  banking  firm  of 
which  he  was  a  partner.  If  the  guardians  had  thought  fit  to  sue 
the  two  partners  for  money  had  and  received,  the  pass-book  and 
[  *^^*  ]  course  of  dealing  *would  have  been  evidence  to  charge  both ;  and 
if  the  one  who  was  treasurer  had  died,  the  action  would  not  have 
abated.  The  guardians  might  prove  against  the  joint  estate  of 
Brodie  &  Co.,  but  not  against  the  separate  estate  of  William  B. 
Brodie.  The  plaintiff,  having  paid  the  defendants  in  ignorance  of 
the  facts,  is  entitled  to  recover  back  the  money  so  paid.  Then  it 
is  said  that  both  sureties  ought  to  have  joined  in  the  action ;  but 
the  plaintiff  alone  paid  the  money,  and  he  alone  has  a  right  to  sue 
for  its  recovery :  Oraham  v.  Robertson  (8).  The  bond  and  memo- 
randum proved  the  payment  by  the  plaintiff,  and  the  letter  of  the 
17th  December,  1847,  was  addressed  to  him  only,  and  contained  a 
reference  to  certain  bankers  who  were  authorised  to  give  him  a 
discharge. 

(Parke,  B.  :  If  the  words  had  been  ''  payment  to  them  shall  be 
payment  to  us,"  the  case  would  have  been  different,  but  the  words 
''  authorised  to  give  you  a  discharge"  import  a  receipt.) 

The  other  side  rely  on  the  entry  in  the  minute  book  of  the  defendants, 
but  that  is  ambiguous,  and  at  variance  with  the  indorsement  on 
the  bond. 

Montagtie  Smith,  in  support  of  the  rule : 

The  onus  rests  on  the  plaintiff  to  show  that  the  money  was  paid 
under  circumstances  which  entitle  him  to  recover  it  back.  It  is 
the  common  practice  for  guardians  to  appoint  one  member  of  a 
banking  firm  treasurer,  although  the  monies  are  paid  into  and 
drawn  out  from  the  firm.  It  is  the  same  in  effect  as  if  the  money 
were  handed  to  the  treasurer,  and  by  him  paid  into  the  banking 
firm.    By  the  41st  sect,  of  the  4  it  6  Will.  IV.  c.  76  (4),  a  treasurer 

(1)  13  B.  R.  750  (3  Camp.  52).  (4)  Repealed  by  56  A  57  Vict  c  73. 

(2)  66  R.  R.  477  (6  Q.  B.  514).  —J.  G.  P. 

(3)  2  T.  R.  282. 
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can  only  be  appointed  according  to  the  provisions  of  that  Act,  and 
any  unauthorised  dealings  with  the  monies  of  the  Union  by  the 
board  of  guardians  would  not  render  the  partner  of  the  treasurer 
liable.  It  could  not  be  assigned  as  a  breach  of  the  bond  that  the 
^treasurer  had  not  accounted  for  monies  paid  to  him  and  his 
partner.  In  the  cases  cited  there  was  a  power  to  appoint  joint 
agents,  but  in  this  case  one  treasurer  only  can  be  appointed. 
Formerly  the  appointment  must  have  been  sanctioned  by  the 
justices :  22  Geo.  III.  c.  88,  s.  12.  Then,  as  to  the  form  of  action, 
the  payment  having  been  joint,  the  other  surety  should  have  joined 
in  the  action. 


Mills 

r. 

Aldrrbubt 

Union. 
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(Parke,  B.  :  It  is  the  plaintiff  who  has  paid  the  money,  and  he 
alone  can  recover  it  back.  There  is  no  joint  fund  upon  which  an 
execution  could  attach  ;  either  one  must  pay  the  whole,  or  the  two 
a  portion :  Osborne  v.  Harper  (i).) 


Fabkb,  B.  : 

The  rule  must  be  discharged.  It  was  granted  on  two  points : 
first,  whether  the  action  could  be  brought  by  the  plaintiff  alone ; 
secondly,  whether  the  action  was  maintainable  at  all.  With  respect 
to  the  first  point,  I  do  not  see  how,  under  the  circumstances,  the 
other  surety  could  have  been  joined.  The  plaintiff  can  only  recover 
what  he  has  paid ;  and  the  question  is,  whether  there  is  evidence 
that  he  has  paid  the  whole  or  a  part  of  the  money.  As  evidence 
of  payment,  a  letter  of  the  17th  December,  1847,  was  put  in,  requir- 
ing the  plaintiff  to  pay  the  balance  due  from  the  late  treasurer  to 
Messrs.  Everett  and  Smith,  bankers,  adding,  **  who  are  duly  autho- 
rised to  give  you  a  discharge  for  the  amount,  on  behalf  of  the  board 
of  guardians."  Now,  if  that  document  meant  only  that  payment 
to  the  bankers  shall  be  payment  to  the  board,  it  does  not  make  the 
receipt  of  the  bankers  the  receipt  of  the  board  ;  but  if  the  meaning 
is,  ''pay  to  the  bankers,  and  their  receipt  shall  be  our  receipt," 
then  there  is  evidence  that  the  money  was  paid  by  the  plaintiff. 
In  my  opinion,  the  document  must  be  construed,  not  merely  as 
meaning  that  payment  to  the  bankers  shall  be  a  payment  to  the 
board,  but  that  the  receipt  of  the  bankers  *shall  be  the  receipt  of 
the  board ;  and,  consequently,  there  is  evidence  that  the  plaintiff 
paid  the  whole  money,  and  therefore  is  alone  entitled  to  recover 
it  back. 


[  '596  ] 


(1)  7  E.  E.  696  (5  East,  225). 
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Mills  Then  comes  the  question,  whether  the  money  has  been  paid 

aldbbbubt   nnder  a  mistake  as  to  the  facts.    I  agree  that  the  plaintiff  was  not, 

Union.  under  the  terms  of  the  bond,  bound  to  make  the  payment.  The 
condition  might  have  been  broken  though  no  monies  were  received 
by  Brodie,  the  treasurer,  alone  ;  but  we  must  look  to  the  letter  of 
the  defendants,  and  the  ground  on  which  they  say  jihat  he  mis- 
applied the  money  received  by  him  for  the  use  of  the  board,  and 
which  the  plaintiff,  as  surety,  was  bound  to  repay  on  demand.  The 
language  is,  ''  I  hereby  give  you  notice  that  the  balance  due  from 
Mr.  William  Bird  Brodie,  the  late  treasurer  of  the  Union,  amounts 
to  the  sum  of  1542.  128,  6d.,  and  you,  as  one  of  his  sureties,  are 
hereby  authorised  and  requested  to  pay,"  &c.,  that  is,  that 
William  Bird  Brodie  has  received  a  sum  of  money,  for  which  he 
has  not  accounted.  The  plaintiff,  on  receipt  of  this  letter,  believing 
himself  responsible  as  for  monies  received  by  William  Bird  Brodie, 
paid  the  sum  demanded.  Then,  does  he  show  that  he  was  not 
bound  to  pay  it  ?  He  proves  that  William  Bird  Brodie  individually 
and  personally  received  none  of  the  money,  but  that  it  was  paid 
into  the  banking  firm  of  Brodie  &  Co.,  as  by  any  ordinary 
customer  of  the  Bank.  For  monies  so  paid  to  two  or  more  parties, 
the  surety  for  one  is  not  responsible,  according  to  the  cases  cited  of 
BeUairs  v.  Ebstvorih  and  The  London  Assurance  from  Fire  v.  Bdd. 
Those  cases  show,  that  if  a  person  is  surety  for  another  for  the  due 
accounting  for  monies  received  by  him,  the  receipt  of  monies  by  that 
person  and  his  partner  is  not  the  same  as  the  receipt  by  him  alone, 
because  the  surety  may  be  willing  to  be  accountable  for  one  indivi- 
dual, but  not  for  him  and  his  partner;  and  a  payment  to  one 
partner  is  a  payment  to  both.    It  is  said,  that  those  cases  are  dis- 

[  *697  ]  tinguishable,  because  there  another  agent  was  ^appointed ;  but  I  do 
not  think  that  makes  any  difference  ;  for,  though  no  fresh  treasurer 
could  be  appointed,  the  monies  were  not  received  by  William  Bird 
Brodie  alone,  but  by  him  and  another  person  in  copartnership, 
whom  the  guardians  chose  to  treat  as  joint  treasurer  of  the  Union. 
If  they  did  that  without  authority,  the  case  is  not  altered,  for  the 
payments  were  never  made  to,  or  under  the  control  of,  the  duly 
appointed  treasurer.  Prima  facie  the  receipt  of  the  firm  is  not  the 
receipt  of  the  treasurer,  and  the  defendants  should  have  gone  on  to 
show  a  constructive  payment  to  the  treasurer.  If,  for  instance, 
William  Bird  Brodie  had  said,  "  Instead  of  paying  the  money  to 
me,  pay  it  into  the  Bank,"  he  would  have  been  responsible  ;  or  if  he 
had  said,  "  In  order  to  facilitate  the  account,  I  will  keep  the  account 
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with  my  banker  in  my  own  name ;"  if  that  had  been  proved,  it 
might  have  been  said  that  he  was,  as  treasurer,  keeping  the  account 
of  the  Union.  Or  again,  when  money  was  offered  to  William  Bird 
Brodie  at  the  counter  of  the  Bank,  he  might  have  said,  **  Put  it  to 
the  defendants'  account ; "  though,  in  that  case,  if  the  guardians 
paid  the  money  to  Brodie  &  Co.  as  their  bankers,  the  sureties  would 
not  have  been  responsible.  Here  the  defendants  drew,  in  their  own 
names,  cheques  on  the  banking  firm,  treating  them  as  their  joint 
treasurers ;  and  from  that  it  would  seem  that  they  agreed  to  the 
monies  being  paid  into  the  Bank  to  their  credit,  just  as  any 
other  customer.  The  payments  not  having  been  made  to  the 
treasurer,  but  to  the  Bank,  I  think  the  plaintiff  has  made  out  a 
sufficient  case  that  he  was  not  liable  to  pay ;  and,  consequently, 
having  paid  under  a  mistake  as  to  the  facts,  he  is  entitled  to 
recover. 


Mills 

Aldrrbubt 
Union. 


BoLFB,  B.,  and  Platt,  B.,  concurred. 


Rule  discharged. 


The  bank  of  ENGLAND  v.  JOHNSON. 

(3  Ex.  598—606 ;  S.  0.  18  L.  J.  Ex.  238  ;  6  Dowl.  &  L.  458.) 

Where  the  creditor  of  a  Joint-stock  Banking  Company  under  the 
7  Geo.  lY.  c.  46,  applies  for  leave  to  issue  a  acL  fa.  against  the  members  of 
the  Company  at  the  time  of  the  contract,  he  must  show  that  he  has  made 
bond  fide  efforts  to  render  effectual  the  execution  required  to  be  previously 
issued  against  the  members  for  the  time  being ;  therefore,  where  judgment 
was  obtained  against  the  public  officer  on  the  7th  Oct,  1846,  and  on  the 
following  day  a  fi.  fa.  issued  against  him,  which  proved  unproductive, 
and  no  further  steps  were  taken  until  1849,  when  an  application  was 
made  for  a  aci,  fa.  against  the  members  at  the  time  of  the  contract,  on 
affidavit  that  before  the  judgment  all  the  shareholders  who  possessed  any 
available  property,  except  two,  had  ceased  to  be  shareholders,  and  that 
the  new  shareholders  were  possessed  of  no  property,  the  Court  refused 
a  rule. 

Though  a  creditor  of  a  banking  copartnership  is  not  bound  to  proceed  at 
any  particular  time  on  his  judgment  against  the  public  officer,  yet  when- 
ever he  issues  execution  he  ought  to  endeavour  to  make  it  available  against 
all  the  then  members  of  the  copartnership. 

Where  a  member  of  a  banking  copartnership  sold  his  shares  before  the 
date  of  the  contract  on  which  the  Company  was  sued,  and  his  name  had 
been  omitted  in  the  return  made  to  the  Stamp  Office,  a  wrong  form  of 
schedule  having  been  adopted :  Held,  that  the  question  as  to  his  being  a 
shareholder  at  the  time  of  the  contract  was  a  matter  to  be  tried  on  a 
act.  /a. 

Also,  where  Afi./a.  has  issued  against  the  public  officer,  who  is  also  a 
member  of  the  Company,  it  is  a  question  to  be  tried,  whether  it  issued 
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against  bim  as  a  member  for  tbe  time  being,  or  merely  nominally  against 
bim  as  public  officer. 

Semhfe,  tbat  a  sci,  fa.  for  execution  against  members  at  the  time  of  the 
contract,  ought  to  state  the  prior  execution  against  those  who  were  members 
at  the  time  of  the  execution. 

This  was  a  rule  calling  on  certain  persons,  named  Brooke, 
Gibson,  Ridley,  Clarke,  Beverley,  and  Bawson,  to  show  caase  why 
writs  of  scire  facias  should  not  issue  against  them,  on  the  ground  of 
their  having  been  members  of  a  Joint^stock  Banking  Company 
at  the  time  of  the  contracts  on  which  the  actions  were  brought 
being  entered  into. 

It  appeared  from  the  affidavits,  that  before  and  at  the  time  of 
contracting  the  debts  for  which  the  action  was  brought,  a  Banking 
Company  had  been  established  pursuant  to  the  7  Geo.  lY.  c.  46, 
called  "  The  Newcastle-upon-Tyne  Joint-stock  Banking  Company," 
and  that  the  action  was  commenced  on  the  11th  of  June,  1846,  at 
which  time  Johnson,  the  nominal  defendant,  was  the  registered 
public  officer  of  the  Company.  The  action  was  brought  by  the 
plaintiffs  as  holders  of  twenty-seven  bills  of  exchange  indorsed  to 
them  by  the  Company  between  the  20th  of  November,  1845,  and 
the  22nd  of  January,  1846.  Final  judgment  was  signed  on  the 
7th  of  October,  1846,  for  5,872Z.  16«.,  the  amount  of  debt  and 
interest  besides  costs,  and  on  the  8th  a  writ  of  fieii  facias  issued 
against  Johnson,  the  public  officer,  who  was  also  a  shareholder  in 
the  Company.  To  that  writ  the  sheriff  returned  nxiila  bona.  The 
affidavits  in  support  of  the  rule  also  stated  that  the  deponents  *had 
been  informed  and  believed  that,  before  the  judgment  was  obtained, 
all  the  shareholders,  except  Gibson  and  Bawson,  who  possessed  any 
property  which  could  be  obtained  by  the  creditors  of  the  Company, 
had  ceased  to  be  shareholders,  and  that,  where  there  had  been  any 
transfer  of  shares  since  the  date  of  the  judgment,  the  new  share- 
holders were  possessed  of  no  property  which  could  be  made  avail- 
able for  the  payment  of  the  debt  in  question.  That  the  only  means 
for  the  plaintiffs  to  recover  their  debt  were  by  the  enforcement  of 
payment  from  the  persons  who  were  shareholders  at  the  period 
when  the  contracts  were  entered  into,  but  who  had  since  retired. 
That  the  deponents  were  informed  and  believed  that  nothing  would 
have  been  obtained  if  execution  had,  at  any  time  since  the  judg- 
ment, been  put  in  force  against  the  persons  who  were  share- 
holders at  the  date  of  the  judgment,  or  who  have  since  become 
shareholders,  except  the  said  Gibson  and  Bawson.  The  affidavits 
were  accompanied  by  a  list  of  the  names  of  shareholders  for  the 
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time  being,  with  a  statement  annexed  showing  their  inability  to 
satisfy  the  judgment.  This  was  verified  by  affidavit.  Brooke,  one 
of  the  defendants,  was  a  member  in  March,  1845,  but  sold  his 
shares  in  the  August  following.  His  name  was  omitted  in  a  return 
of  the  names  and  places  of  abode  of  the  copartners  made  to  the 
Stamp  Office  on  the  4th  of  September,  1845,  in  the  form  of 
Schedule  (A.),  nor  was  it,  as  it  should  have  been,  inserted  in  a 
return  in  the  form  of  Schedule  (B.),  as  a  person  who  had  ceased  to 
be  a  member.  In  the  return  made  the  26th  of  March,  1846,  he  was 
stated  to  have  retired  from  the  copartnership. 

Watson  and  Cleashy,  for  the  defendant  Brooke,  showed  cause 
(Jan.  31) : 

First,  the  defendant  Brooke  ceased  to  be  a  member  of  the  co- 
partnership before  the  contract  was  entered  into,  and  three  years 
prior  to  the  present  application.  The  fourth  section  of  the 
7  Geo.  IV.,  c.  46,  requires  *these  copartnerships,  before  issuing 
any  bills  or  notes,  to  deliver  at  the  Stamp  Office  a  return  in  the 
form  of  Schedule  (A.),  setting  forth,  (inter  alia),  '*  the  names  and 
places  of  abode  of  all  the  members  of  such  corporation,  or  of  all  the 
partners  concerned  or  engaged  in  such  copartnership."  By  the  6th 
section  a  certified  copy  of  such  return  is  evidence  '*  of  the  fact  that 
all  persons  named  therein  as  members  of  such  corporation,  or 
copartnership,  were  members  thereof  at  the  date  of  such  account 
or  return."  The  8th  section  requires  a  further  return  according  to 
the  form  in  Schedule  (B.)  of  (intei-  alia),  ''the  name  or  names  of 
any  person  or  persons  who  shall  have  ceased  to  be  members  of  such 
corporation  or  copartnership,  and  also  of  the  name  or  names  of  any 
person  or  persons  who  shall  have  become  a  member  or  members  of 
such  corporation  or  copartnership,  either  in  addition  to  or  in  the 
place  or  stead  of  any  former  member  or  members  thereof."  A 
member  does  not  cease  to  be  a  partner  by  reason  of  the  return  to 
that  effect ;  neither  is  the  omission  to  make  such  a  return  primd 
facie  evidence  of  his  continuing  a  member.  The  return  made  on 
the  4th  of  September,  1845,  in  which  the  name  of  Brooke  was 
omitted,  was  improperly  made  in  the  form  of  Schedule  (A.)  instead 
of  Schedule  (B.),  and  though  no  return  was  made  in  the  latter  form, 
it  appears  from  the  affidavit  of  Brooke  that  he  ceased  to  be  a  member 
of  the  copartnership  in  August,  1845. 

Secondly,  the  plaintiffs  have  not  shown,  as  they  are  bound  to  do, 
that  if  execution  issued  against  the  members  for  the  time  being,  it 
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would  be  ineflfectual:  Dodgson  v.  Scott  (i).  By  section  18,  the 
execution  must  issue  in  the  first  instance  against  the  members 
for  the  time  being,  and  it  is  only  in  case  such  execution  shall  be 
ineffectual,  that  the  plaintiff  can  resort  to  the  members  at  the  time 
of  or  before  the  contract.  It  ought,  therefore,  clearly  to  appear  that 
*the  first  class  has  been  exhausted.  Here  all  reasonable  means 
have  not  been  used  to  obtain  satisfaction  from  the  parties  primarily 
liable.  A  writ  of  Ji.  fa.  issued  against  the  public  officer,  but  that 
was  not  followed  up  by  proceedings  against  the  members  for  the 
time  being.  Besides,  the  18th  section  expressly  provides  that  no 
execution  shall  issue  after  the  expiration  of  three  years  next  after 
any  persons  shall  have  ceased  to  be  members  of  the  copartnership. 
(They  also  referred  to  Harwood  v.  Law  (2).) 

The  Attorney-General  (with  WiUes)^  Manisty,  and  Fitzherbert, 
argued  for  the  other  defendants: 

One  writ  of  execution  only  has  issued,  and  in  order  to  dispense 
with  more,  it  must  appear  that  execution  against  the  other  members 
for  the  time  being  would  have  been  ineffectual.  The  Court  are  to 
judge  whether  due  diligence  has  been  used  to  exhaust  the  class 
primarily  liable  :  Dodgson  v.  Scott  (i).  Application  is  made  in  the 
year  1849  for  leave  to  issue  a  scire  facias  on  a  judgment  obtained 
on  the  7th  of  October,  1846,  and  on  which  a  writ  of^.  fa.  issued  on 
the  8th.  If  the  words  "  members  for  the  time  being,"  in  the  18th 
section,  mean  the  members  at  the  time  of  the  execution,  then  the 
plaintiffs  must  exhaust  those  who  were  members  on  the  8th  of 
October,  1846 ;  if  those  words  mean  ''  members  at  the  present 
time,''  then  there  has  been  no  execution  to  enable  the  plaintiffs  to 
resort  to  another  class.  The  reasonable  construction  is,  that  **  the 
time  being  "  means  the  time  of  the  judgment,  or  at  least  the  time 
when  execution  issues  against  the  nominal  defendant ;  and  so  con- 
struing it,  the  plaintiffs  do  not  show  that  they  might  not  have 
obtained  satisfaction  from  the  persons  who  were  members  at  that 
time.    Eardley  v.  Law  (3)  is  an  authority  in  point. 

Martin,  in  support  of  the  rule : 

The  plaintiffs  are  entitled  to  treat  the  persons  whose  names 
appear  on  the  return  as  copartners,  until  they  have  relieved  them- 
selves in  the  mode  prescribed  by  the  statute.    According  to  the 

(1)  76  E.  E.  657  (2  Ex.  457).  (3)  12  Ad.  &  El.  802. 

(2)  7  M.  &  W.  203. 
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principles  laid  down  in  Field  v.  Mackenzie  (i),  and  Hmrey  v. 
Scott  {2),  there  is  suflScient  priind  facie  evidence  that  Brooke  was 
a  member  at  the  time  of  the  contract,  and  if  he  has  ceased  to  be  a 
member  for  more  than  three  years,  that  defence  may  be  pleaded  to 
the  scire  facias.  A  creditor  of  a  banking  copartnership  stands  in 
the  same  position  as  other  creditors.  He  is  under  no  obligation  to 
proceed  at  a  particular  period,  but  may  enforce  payment  of  his  debt 
at  any  time,  subject  to  its  being  barred  by  the  Statute  of  Limita- 
tions. There  is  nothing  in  this  Act  to  impose  upon  him  more 
diligence  than  other  creditors  are  bound  to  use.  The  true  meaning 
of  the  18th  section  is,  that  a  creditor  seeking  to  enforce  his  judg- 
ment, shall,  in  the  first  instance,  issue  execution  against  the  present 
members  of  the  Company,  and  in  the  event  of  their  being  unable  to 
pay,  he  becomes  entitled  to  proceed  against  the  original  members. 
But  he  may  abstain  from  so  doing  as  long  as  he  thinks  fit :  all  he 
has  to  do  is  to  satisfy  the  Court  that  there  is  no  possibility  of 
obtaining  payment  from  the  members  for  the  time  being.  The 
conditions  precedent  are  an  execution  against  the  present  members, 
and  an  inability  to  obtain  from  them  payment  of  the  debt.  The 
affidavits  show  that  those  conditions  are  satisfied. 

(Parke,  B.  :  It  is  true  that  the  creditor  is  not  bound  to  issue 
execution  at  any  particular  time ;  but  when  he  once  begins  to  work 
out  his  debt,  can  he  suspend  his  operations?) 

There  is  nothing  in  the  Act  to  prevent  him.  The  words  "members 
for  the  time  being"  mean  the  members  at  the  time  when  the 
creditor  seeks  to  issue  his  scire  facias. 

(Pabke,  B.  :  The  statute  requires  execution  to  issue,  in  the  first 
instance,  against  the  members  for  the  *time  being,  because,  they 
having  the  management  of  the  affairs  of  the  Company,  are  presumed 
to  have  the  means  of  paying  out  of  its  funds.) 

In  Eardley  v.  Law  (8),  the  plaintiff  failed  to  show  that  the  existing 
shareholders  were  unable  to  pay. 

(Parke,  B.  :  If  the  execution  issued  against  Johnson  as  public 
officer,  it  was  a  mere  attempt  to  get  satisfaction  out  of  the  effects  of 
the  Company,  and  the  plaintiffs  have  no  right  to  malve  this  applica- 
tion, for  they  must  attack  the  first  class  before  they  can  resort  to 
the  second.) 

(1)  72  B.  R.  702  (4  C.  B.  705).  (3)  12  Ad.  A  El.  802. 

(2)  11  Ad.  &  EL  92. 
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In  Harwood  v.  Law  (i),  the  execution  issued  against  the  public 
officer. 

(Pabkb,  B.  :  There  it  was  a  ca,  sa.,  which  shows  that  the  execa> 

tion  was  not  against  the  effects  of  the  Company,  but  against  the 

defendant  as  member.    Here  there  has  been  only  one  execution, 

and  that  has  issued  against  the  public  officer,  who  is  also  a  member 

of  the  co-partnership.) 

Cur,  adv.  rii/t. 


[  •604  ] 


The  judgment  of  the  Coort  was  now  delivered  by 

Parke,  B.  : 

The  judgment  I  am  about  to  deliver  is  that  of  the  Lord  Chief 
Baron,  my  brother  Platt,  and  myself,  although  we  have  no  reason 
to  suppose  that  my  brother  Alderson  differs  from  us. 

An  application  was  made  for  leave  to  issue  a  scire  facias  against 
Mr.  Brooke,  and  also  against  other  individuals,  who  were  alleged  to 
have  been  members  of  a  joint-stock  Bank  at  the  time  the  contract 
was  entered  into  on  which  the  plaintiff  recovered  judgment,  the 
execution  against  the  members  for  the  time  being  having  proved 
fruitless.  The  judgment  was  obtained  on  the  7th  of  October,  1846, 
against  Mr.  Johnson,  as  public  officer  of  the  Bank.  On  the  8th  a 
fieri  facias  issued  against  him,  which  proved  unproductive.  Two 
persons,  of  the  name  of  Gibson  and  Bawson,  were  then  share- 
holders, and  then  possessed  property,  and  *they,  from  the  return  of 
the  names  of  the  present  members  set  out  in  these  affidavits,  have 
ceased  to  be  such. 

On  the  part  of  Mr.  Brooke,  Mr.  Watson  showed  cause,  and 
objected,  that  on  the  affidavits  it  appeared  that  Mr.  Brooke  had 
ceased  to  be  a  partner  before  the  first  contract  took  place.  His 
name  was  omitted  in  the  return  that  was  made  on  the  9th  of 
September,  1845,  but  the  return  was  not  in  the  form  required  by 
the  statute,  a  wrong  schedule  having  been  adopted.  The  first 
contract  declared  on  was  on  the  20th  of  November,  1845.  There 
was  also  a  positive  affidavit  of  Mr.  Brooke,  that  he  had  sold  his 
shares  in  August,  1845.  It  was  answered,  that  the  question, 
whether  Mr.  Brooke  was  a  shareholder  at  the  time  of  the  contract, 
was  matter  to  be  tried  on  scire  facias,  when  the  sufficiency  of  the 
return  which  omitted   his  name  might  be  properly  decided;  and 


(1)  7  M.  &  W.  203. 
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although,  upon  these  affidavits,  there  appears  to  be  no  chance  of 
fixing  him  as  a  partner  at  the  time  the  contract  was  made,  we 
cannot  refuse  to  the  plaintiff  the  opportunity  o(  trying  that  question. 
That  objection,  therefore,  ought  not  to  prevail. 

Another  objection  occurred  to  the  Court  on  hearing  the  case, 
namely,  that  the  execution  issued  against  Mr.  Johnson  was  really 
not  issued  against  him  as  a  shareholder,  but  was  only  nominally 
against  him,  and  really  against  the  partnership  effects.  This  is 
doubtful  upon  the  affidavits.  This  point  also  may  be  tried ;  and 
we  apprehend  that  the  scire  facias  against  the  members  at  the  time 
of  the  contract  ought  to  state  the  prior  execution  against  the 
members  at  the  time  of  the  execution,  which  is  a  condition  prece- 
dent, and  is  necessary  to  warrant  the  scire  facias  against  a  member 
at  the  time  of  the  contract ;  at  all  events,  this  might  with  prob- 
ability be  contended,  and  on  this  ground,  therefore,  we  should  not 
refuse  the  rule. 

The  objection  most  relied  on  by  Mr.  Watson  and  the  Attorney- 
General,  and  the  other  learned  counsel  who  showed  cause  on  behalf 
of  other  persons,  was,  that  the  plaintiff  *had  .not  made  out  a 
sufficient  case  of  bond  fide  efforts  to  obtain  the  sum  recovered  from 
the  members  for  the  time  being, — the  class  primarily  liable, — to 
justify  the  Court  in  ordering  a  scire  facias  against  the  class  liable 
in  the  second  degree.  If  an  execution  had  issued  quite  recently, 
and  had  been  ineffectual,  the  account  of  the  present  members  is 
such  as  to  justify  us  in  concluding  that  no  satisfactory  result  could 
follow  from  any  efforts  to  obtain  payment  from  them  by  execution 
against  them,  and  therefore  a  scire  facias  ought  to  issue  against 
former  members.  But  it  appears  that  two  years  ago,  namely,  in 
1846,  a  fieri  facias  issued  against  one,  who  is  to  be  presumed  to 
have  been  a  then  member,  otherwise  the  condition  precedent,  of 
there  being  an  execution  against  a  member  for  the  time  being, 
would  not  have  been  performed  ;  and  if  the  plaintiff  had  then  pro- 
ceeded against  other  members  then  being,  they  might  probably 
have  recovered  the  amount.  There  were  two,  Messrs.  Gibson  and 
Bawson,  who  were  then  solvent,  and  who  might  have  been  proceeded 
against  with  a  prospect  of  success.  This  gives  rise  to  a  question  of 
considerable  nicety,  namely,  the  true  meaning  of  carrying  into 
effect  the  anomalous  provision  of  an  Act  of  Parliament,  by  which 
those  who  are  primarily  liable  at  common  law  are  made  liable  in 
the  second  degree,  and  those  who  at  common  law  are  not  responsible 
at  all  are  made  primarily  liable,  and  on  which  an  attempt  is  made 
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to  give  a  copartnership  the  quality  of  a  corporation,  while  the 
individual  responsibility  of  the  partnership  is  preserved.  To  all 
these  matters  it  is  very  difficult  to  apply  the  statute.  It  is  said, 
and  justly  said,  that  the  Act  requires  the  plaintiff  to  proceed  upon 
his  judgment  at  no  particular  time :  he  may  wait  for  many  years 
without  losing  his  remedy,  save  as  against  members  of  the  second 
class,  who  are  not  liable  after  three  years  from  the  time  of  ceasing 
to  be  so ;  and  he  might  then  undoubtedly  proceed  against  members 
for  the  time  being  who  did  not  become  such  until  long  *after  the 
judgment ;  so  that,  if  the  plaintiffs  had  just  issued  execution,  and 
were  now  immediately  after  it  applying  for  a  scire  facias,  they 
would  be  clearly  entitled  to  do  it,  and  the  shareholders  at  the  time 
of  the  contract,  against  whom  this  application  is  made,  would  be 
clearly  liable,  as  these  have  lost  nothing  by  the  ineffectual  execution 
against  Johnson,  which  the  plaintiffs  were  not  obliged  to  issue  at 
the  time  they  did  so. 

It  seems  to  us,  however,  that  although  the  plaintiffs  may  sue  out 
execution  when  they  please,  whenever  they  do  so  they  ought  to  try 
to  make  it  effectual  against  all  the  members  for  the  time  being. 
Although  the  statute  does  not  confine  them  to  one  execution,  but 
they  may  have  several  against  several  members,  it  does  not  authorise 
them  to  select  one,  and  lie  by,  and  then  begin  again,  but  if  they 
begin  their  execution  they  ought  to  go  on  with  it  with  reasonable 
dispatch.  Upon  the  present  affidavits,  no  satisfactory  reason  is 
given  why  proceedings  were  not  taken  in  1846  against  those  who 
were  the  then  members.  If  they  had  been,  it  is  probable  the  defen- 
dants would  never  have  been  called  upon  at  all ;  and  in  the  absence 
of  proof  of  reasonable  efforts  at  that  time  to  obtain  payment  from 
the  then  members,  we  ought,  we  think,  to  follow  the  course  adopted 
by  the  Queen's  Bench  in  the  case  of  Eardley  v.  Law,  and  discharge 

this  rule. 

Rule  discharged. 


1849. 
Jan,  2S. 
Feb.  27. 

[616] 


PEICE  V.   WOODHOUSE. 

(3  Ex.  616—618 ;  S.  0.  18  L.  J.  Ex.  271.) 

In  support  of  an  alleged  custom  of  a  manor,  that  the  lord  was  onTy 
entitled  to  take  one  heriot  from  each  tenant,  whatever  number  of  tenements 
he  might  hold,  an  old  decree  of  the  Court  of  Chancery,  in  a  suit  between 
copyholders  and  the  lord,  and  establishing  the  custom,  produced  by  a 
witness  who  succeeded  his  brother  as  lord  of  the  manor,  and  who  stated  that 
he  found  it  amongst  his  brother's  papers,  was  held  admissible  in  eyidenoe 
against  a  subsequent  lord  of  the  manor,  as  a  copy  of  the  original,  for  which 
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an  ineffectual  search  has  been  made.    So,  secondary  evidence  is  admissible         Pbiob 
of  an  office  copy  of  the  decree  delivered  by  a  prior  lord  to  a  tenant,  when  r. 

asked  by  him  for  evidence  to  prove  the  customs  of  the  manor,  when  a  Woodhousk. 
proper  but  ineffectual  search  for  it  has  been  made. 

Trespass  by  the  plaintiff,  a  copyholder,  against  the  defendant, 
the  lord  of  the  manor  of  Huntingdon  English,  in  the  county  of 
Hereford,  to  try  the  question  whether  the  defendant  was,  on  the 
death  of  a  copyholder,  entitled  to  one  heriot  for  each  holding  in 
the  manor,  or  for  one  heriot  only,  whatever  number  of  tenements 
he  might  hold  of  the  lord  (i). 

At  the  trial,  before  Patteson,  J.,  at  the  Spring  Assizes  for  the 
county  of  Hereford,  1848,  the  plaintiff,  in  order  to  support  the 
custom  as  alleged  on  his  part,  offered  in  evidence  two  documents, 
which  were  admitted  by  the  learned  Judge.  The  plaintiff  had  a 
verdict,  leave  being  reserved  to  the  defendant  to  move  to  set  that 
verdict  aside  and  to  enter  a  verdict  for  him,  if  the  Court  should  be 
of  opinion  that  neither  of  these  documents  was  properly  admitted, 
or  for  a  new  trial,  if  the  Court  should  be  of  opinion  that  one  was 
admissible  and  the  other  not. 

A  rule  nisi  was  subsequently  obtained,  against  which,  in  Hilary 
Term  last,  (January  23rd,) 

Talfourd,  Serjt.,  and  Keating  showed  cause,  and 

Godson  and  Smythies  were  heard  in  support  of  the  rule. 

The  nature  of  the  documents  and  of  the  arguments  sufficiently 
appears,  from  the  judgment  of  the  Court.  The  following  cases 
were  cited :  Doe  d.  Frankis  v.  Frankis  (2),  Everingham  v. 
lioundell  (8),  Lord  Trimlestown  v.  Kemmis  (4),  and  Roe  d.  Brune  v. 
Raxclings  (5). 

Cur,  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by  [  6i7  ] 

Parks,  B.  : 

The  defendant  in  this  case  was  lord  of  the  manor  of  Huntingdon 
English,  and  the  action  was  brought  against  him  to  try  whether 
he  was  entitled  to  a  heriot  for  each  tenement  held  of  the  manor  by 
a  deceased  tenant,  the  plaintiff  insisting  that,  by  the  custom  of  the 

(1)  See  the  pleadings,  (1  Ex.  bb^).  (4)  57  R.  R.  135  (9  CI.  &  Fin.  749). 

(2)  11  Ad.  &  El.  792.  (5)  8  E.  R.  632  (7  East,  279). 

(3)  2  Moo.  &  Rob.  138. 
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pbicb       manor,  every  tenant  was  bound  to  pay  only  one  heriot  whatever 
WooDHousB.  number  of  tenements  he  held  of  the  manor. 

To  prove  this  custom,  evidence  of  two  documents  was  offered  by 
the  plaintiff's  counsel,  and  received  by  my  brother  Patteson,  on 
the  trial,  reserving  the  question  of  their  admissibility. 

The  first  of  these  purported  to  be  a  copy  of  an  old  decree  of  the 
Court  of  Chancery,  in  a  suit  between  copyholders  and  the  lord, 
and  establishing  the  customs,  and  it  was  offered  and  received  as 
primary  evidence,  on  the  ground  of  implied  admission  by  the  lord 
of  the  truth  of  it.  In  order  to  make  the  document  receivable  on 
this  ground,  conduct  on  the  part  of  the  lord  of  the  manor  must  be 
shown,  equivalent  to  an  admission  that  the  particular  paper  con- 
tained an  account  of  the  customs  of  the  manor.  If  the  lord  had 
said  that  it  did,  the  paper,  though  purporting  to  be  a  copy,  would 
no  doubt  be  admissible  against  him,  without  proof  of  the  loss  of 
the  original,  and  if  so,  it  would  be  admissible  against  the  defendant, 
who  claims  under  him,  and  conduct  may  be  shown  which  would 
have  a  similar  effect. 

We  doubt  whether  there  was  any  sufficient  evidence  of  such  a 
recognition  of  this  paper,  as  being  itself  the  true  account  of  the 
customs  of  the  manor,  as  to  make  it  receivable  as  primary  evidence. 
But  there  is  evidence  that  the  paper  came  from  the  house,  and 
was  among  the  papers  of  the  deceased  lord,  for  the  witness  James 
Cheese,  on  his  examination,  says  he  found  it  in  his  house,  and,  on 
his  cross-examination,  says  he  produced  it  from  his  brother's  papers; 
[  •618  ]  ♦and  this  is  some  evidence  of  its  recognition,  as  a  copy  at  least, 
and  tantamount  to  a  declaration  that  the  paper  was  a  copy ;  and 
there  appears  to  have  been  sufficient  search  for  an  original  to  let 
in  evidence  of  a  copy.  We  are  therefore  of  opinion  that  it  was 
admissible. 

The  other  paper,  an  office  copy  of  the  decree,  of  which  secondary 
evidence  was  given,  was,  according  to  the  testimony  of  Mr.  Bankes, 
received  from  the  lord  after  he  had  asked  him  for  evidence  to  prove 
the  customs  of  the  manor,  though  his  purpose  was  to  prove  the 
custom  for  tenants  to  cut  wood  in  their  copyhold  tenements  only. 
The  fact  of  delivering  the  paper,  for  the  purpose  of  proving  customs 
of  the  manor,  is  evidence  against  the  party  delivering  it,  that  such 
were  the  customs.  If  it  was  given  to  the  witness  to  prove  one 
only,  it  would  be  evidence  of  that  one  only.  There  was,  no  doubt, 
some  evidence  to  show  that  it  was  given  by  the  lord  as  proof  of 
all  the  customs,  and  therefore  the  document  would  have  been 
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admissible  if  produced ;  and    we  have   no  doubt  that  secondary        Prior 
evidence  was  properly  received  of  this  document,  there  having  been   woodhousb. 
a  sufficient  search  for  it.     The  rule,  therefore,  must  be  discharged. 

Rvle  discharged. 

The  NOEFOLK  EAILWAY  COMPANY  v.  i849. 

M^NAMAEA  (1).  ^'^'• 

(3  Ex.  628—632.)  [  628  ] 

The  defendant  being  indebted  to  the  plaintiffs  on  simple  contract, 
executed,  with  sureties,  a  bond  in  the  penal  sum  of  2,000/.,  whereby,  after 
reciting  that  the  plaintiffs  had  agreed  to  give  the  defendant  time  for  the 
payment  of  the  debt  then  owing,  and  of  such  further  sums  as  might  after- 
wards become  due,  the  condition  was,  that,  if  the  defendant  should  pay  the 
plaintiffs  the  sum  then  due,  and  such  further  sums  as  might  become  due, 
or  in  case  the  defendant  should  make  default,  and  the  sureties  should, 
within  one  month  after  notice,  pay  the  plaintiffs  the  sums  due,  not  exceeding 
1,000/. ;  or,  if  no  notice  should  be  giyen,  the  bond  to  be  void :  Held,  no 
merger ;  and  that  the  plaintiffs  might,  notwithstanding  the  giving  of  the 
bond,  recover  the  amount  of  the  original  debt  in  an  indehitattts  count  for  the 
carriage  of  goods. 

Debt.  The  first  count  of  the  declaration  was  on  the  joint  and 
several  bond  of  the  defendant  E.  Salter,  E.  Hughes,  and  J.  Jardine, 
in  the  penal  sum  of  2,0002.,  subject  to  a  condition,  whereby,  after 
reciting  that  the  defendant  having  become  indebted  to  the  plain- 
tiffs for  the  carriage  and  conveyance  of  fish  and  other  merchandise^ 
the  plaintiffs  had  agreed  to  give  the  defendant  time,  at  the  pleasure 
of  the  plaintiffs,  for  payment  of  his  debt  then  owing,  and  of  such 
further  sums  as  might  afterwards  become  due  in  respect  of  such 
carriage  and  conveyance,  provided  that  the  defendant  and  sureties 
for  him  should  enter  into  a  writing  obligatory,  with  such  condition 
as  thereinafter  contained;  and  that  therefore  the  said  E.  Salter, 
E.  Hughes,  and  J.  Jardine  had  joined  him  in  the  said  obligation, 
the  condition  of  which  was,  "  that  if  the  defendant  should  pay  or 
cause  to  be  paid  in  to  the  Company  such  sum  and  sums  of  money 
as  were  then  due  and  owing,  and  all  such  further  sum  and  sums 
of  money  as  should  and  might  become  due  from  the  defendant  to 
the  plaintiffs  for  such  carriage  and  conveyance,  or  on  any  other 
account  whatsoever,  or  in  case  the  defendant  should  make  default 
in  payment  of  any  sum  or  sums  of  money  due  or  to  become  due 
from  him  to  the  plaintiffs,  and  the  said  E.  Salter,  E.  Hughes,  and 
J.  Jardine  should,  within  one  month  after  notice  of  any  such 
default,  pay  to  the  plaintiffs  such  sum  or  sums  of  money  as  at  the 

(1)  Cited  in  Chetwynd  y.  Allen  [1899]  1  Ch.  353,  3o8, 68  L.  J.  Ch.  160, 80  L.  T.  1 10. 
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Norfolk  time  of  such  notice  should  be  due,  in  case  the  same  should  not 
,.  *  exceed  1,0002.,  or  in  case  the  same  should  exceed  that  amount,  then 
M 'Nam ABA.  ^^le  sum  of  l,000i.  in  part  of  such  sum  or  sums  then  due ;  or  if  no 
notice  should  be  given,  then,  and  in  either  of  the  cases,  the 
writing  obligatory  should  be  void."  Averment,  that  after  the 
making  of  the  writing  obligatory,  a  large  sum,  to  wit,  2,000^., 
[  *629  J  became  and  was  due  from  the  ^defendant  to  the  plaintiffs,  and 
that  the  same  was  demanded  of  the  defendant.  Breach,  non- 
payment. 

The  second  count  was  in  indehitattis  assumpsit  for  2,000/.,  for  the 
carriage  of  goods  and  chattels. 

Plea  to  the  second  count  (i),  that  the  debt  and  sum  of  2,00M.  in 
that  count  mentioned  was  and  is  the  same  identical  debt,  and  no 
other  or  different  debt  or  sum  of  money,  than  the  debt  and  sum  of 
money  in  the  condition  of  the  writing  obligatory  in  the  first  count 
mentioned,  and  therein  alleged  to  be  then  due  and  owing  from  the 
defendant  to  the  plaintiffs ;  and  that,  after  the  accruing  due  thereof, 
and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the 
defendant,  together  with  the  said  other  persons  in  the  first  count 
in  that  behalf  mentioned,  made  and  delivered  as  his  act  and  deed 
the  writing  obligatory  in  the  said  first  count  mentioned,  conditioned 
as  therein  also  mentioned,  in  full  satisfaction  and  discharge  of  the 
cause  and  causes  of  action,  debts,  and  sums  of  money  in  the 
introductory  part  of  this  plea  mentioned.    Verification. 

Replication,  that  the  defendant,  together  with  the  said  other 
persons  in  the  first  count  in  that  behalf  mentioned,  did  not  deliver 
the  said  writing  obligatory  in  such  satisfaction  and  discharge  as 
the  defendant  hath  in  his  said  plea  alleged;  concluding  to  the 
country. 

Special  demurrer,  assigning  for  causes,  that  the  replication  raises 
an  immaterial  issue ;  that  the  traverse  taken  is  an  argumentative 
denial  only  of  the  identity  of  the  debts,  and  that  the  plaintiff  ought 
to  have  new  assigned.     Joinder  in  demurrer. 

Needham,  in  support  of  the  demurrer : 

The  replication  traverses  an  immaterial  averment.   If  the  plea  had 

[  ^630  ]       merely  alleged  the  identity  of  the  debts,  that  would  have  been  a  ^suffi- 

cient  answer,  for  the  simple  contract  debt  merged  in  the  specialty, 

(1)  The  defendant  pleaded  to  the  had  not  paid  the  sum  due  as  in  the 
first  count  performance,  to  which  the  first  count  alleged ;  upon  which  issue 
plaintifP  replied,   that  the  defendant      was  joined. 
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and  80  became  extinguished.    The  plea,  however,  goes  on  to  allege      Nobfolk 
immaterial  matter,  namely,  that  the  bond  was  given  in  satisfaction  ^ 

and  discharge  of  the  simple  contract  debt,  and  that  is  traversed  by  m»Namaba. 
the  replication.  If  the  defendant  had  joined  issue,  and  had  failed 
to  prove  at  the  trial  that  the  bond  was  given  in  satisfaction  and 
discharge,  he  would  nevertheless  be  entitled  to  judgment,  for  the 
identity  of  the  debt  is  admitted.  Suppose  breaches  assigned  on  the 
condition,  and  damages  assessed,  what  would  the  plaintiffs  recover 
but  the  debt  due  at  the  time  the  bond  was  given  ?  If,  therefore,  they 
can  also  recover  on  the  indebitatus  count,  they  would  obtain  the  debt 
twice  over.  The  replication  takes  issue  on  the  legal  consequences, 
instead  of  denying  the  facts  from  which  those  consequences  arise : 
Com.  Dig.  "  Pleader,"  (G.  5).  If  the  plaintiffs  intend  to  deny  that 
the  bond  was  given,  they  should  have  pleaded  non  est  factum ;  or  if 
they  mean  to  dispute  the  identity  of  the  debts,  that  allegation  should 
have  been  traversed. 

Unthank,  cantra  : 

If  the  replication  had  simply  traversed  the  identity  of  the  debts, 
it  would  have  admitted  that  the  bond  was  given  in  satisfaction  and 
discharge.  It  is  conceded,  that  if  a  bond  be  given  simpliciter  for  a 
simple  contract  debt,  the  latter  becomes  merged  in  the  former: 
Higgenis  ca8e(i),  citing  8  Hen.  IV.  17  b,  11  Hen.  IV.  79  b,  9  Edw.  IV., 
50  b.,  51  a.  Here  it  is  manifest  from  the  terms  of  the  condition 
that  the  parties  never  intended  that  any  merger  should  take  place, 
for  time  is  to  be  given  for  payment  of  the  debt,  and  the  liability  of 
the  sureties  is  limited  to  a  certain  amount,  which  may  be  far  less 
than  the  accruing  or  even  the  original  debt ;  and  further,  the  bond 
18  avoided  by  default  of  notice  to  the  sureties.  White  v.  Cuylei-  (2) 
^shows  that  the  deed  of  a  surety  does  not  extinguish  the  simple  [  *63i  ] 
contract  debt  of  the  principal.  There  can  be  no  extinguishment, 
unless  the  remedy  is  co-extensive  with  the  debt:  Twopenny  v. 
Young  (a). 

(Platt,  B.  :  If  the  debt  amounted  to  10,000Z.,  the  plaintiffs  could 
only  recover  from  the  sureties  l,000i. ;  then  how  are  they  to  recover 
the  surplus  from  the  principal  ?  certainly  not  on  the  bond.) 

If  the  argument  on  the  other  side  be  correct,  the  plaintiffs  could 

(1)  6  Co.  Bep.  44  b,  c.  3.  (3)  3  B.  &  0.  208. 

(2)  3  E.  B.  147  (6  T.  B.  176). 
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NoHFOLK     only  recover  1,0001.    Where  a  banker  took  from  a  customer  and 
AiLWAT     .  j^.g  surety  a  bond  conditioned  for  payment  of  all  sums  advanced  or 
M'Namara.    thereafter  to  be  advanced  to  the  customer,  that  was  held  no  merger 
of  the  simple  contract  debt :  Holmes  v.  BeU  (i). 

Needham,  in  reply : 

The  obligation  is  in  effect  a  covenant  to  pay  the  particular  debt. 
The  agreement  to  give  time  shows  that  the  original  right  to  sue 
merged  in  the  bond. 

(Parke,  B.  :  Time  is  only  to  be  given  at.  the  pleasure  of  the 
plaintiffs.  It  is  difiScult  to  see  how  this  bond  for  a  limited  sum  can 
be  a  merger  of  a  debt  of  an  indefinite  amount.) 

White  v.  Cuyler  and  Twopenny  v.  Young  were  cases  of  further 
security  by  other  parties.  Holmes  v.  BeU  also  proceeded  on  the 
ground  that  the  parties  to  the  bond  were  not  the  parties  between 
whom  the  liability  arose,  and  it  was  apparent  on  the  face  of  the 
instrument  that  it  was  merely  a  collateral  security. 

(Parke,  B.  :  This  bond,  as  respects  the  sureties,  is  for  1,0002. 
only,  and  therefore,  looking  at  the  terms  of  the  instrument,  the 
parties  could  never  have  supposed  it  a  security  for  the  amount  due 
or  thereafter  to  become  due.  Non  constat  that  the  present  debt 
did  not  exceed  2,000Z.,  the  amount  of  the  penalty,  or  that  the  future 
debt  might  not.  It  is  evident,  therefore,  that  the  bond  must  have 
been  meant  only  as  a  collateral  security.  If  this  had  been  the  case 
^  -'  of  a  bond  or  covenant  *for  the  identical  debt,  the  plea  would  have 
been  a  good  answer,  without  the  additional  allegation  that  the 
instrument  was  given  in  satisfaction ;  but,  being  a  collateral  security 
only,  the  latter  averment  is  necessary  to  render  the  plea  good. 
Holmes  v.  BeU  is  precisely  in  point.) 

Per  CuRUM  (2) : 

There  must  be  judgment  for  the  plaintiff. 

(1)  60  E.  E.  492  (3  Man.  &  G.  213 ;  (2)  Parke, B.,Rolpb,B.,  Plait,  B. 

3  Scott,  N.  E.  479). 
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EGBERTS  V.   TUCKER  (i).  i849. 

(3  Ex.  632-643.)  ^^^'  ^' 

A  declaration,  after  reciting  the  existence  of  a  certain  Society  for  Pro-  L  ^^^  ] 
moting  the  Employment  of  Additional  Curates  in  Populous  Places,  in  order  to 
provide  a  fund  for  contributing  to  the  maintenance  of  additional  clergymen 
in  those  parishes  within  the  dioceses  of  England  and  Wales  most  requiring 
such  assistance,  and  that  the  said  Society  had  made  annual  grants  in  pur- 
suance of  such  object,  by  quarterly  payments  to  the  several  incumbents,  for 
the  use  of  the  stipendiary  curates  of  such  parishes,  upon  a  proper  applica- 
tion being  made  to  the  Society  by  the  incumbent,  through  the  Bishop  of  the 
diocese,  and  by  him  sanctioned  and  forwarded  to  the  Society,  on  behalf  of 
the  curate,  approved  by  the  Bishop  and  by  him  duly  licensed,  and  that  the 
defendant  was  incumbent  for  such  parish,  stated,  that,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would,  in  case  the  Bishop  of 
the  diocese  should  approve  of  and  duly  licence  him  thereto,  imdertake 
and  enter  upon  the  office  of  stipendiary  curate  of  the  parish,  and  perform 
the  duties  and  reside  there,  the  defendant  duly  nominated  the  plaintiff  to 
the  Bidhop  as  and  to  be  such  stipendiary  curate  of  the  parii^,  for  the 
approval  and  licence  of  the  Bishop ;  and  then  promised  the  plaintiff  that, 
in  case  the  Bishop  should  approve  of  and  licence  the  plaintiff  in  that  behalf, 
to  accept  of  and  employ  the  plaintiff  as  such  curate  of  the  parish,  and,  so 
long  as  he  should  so  continue  under  the  approval  and  bcence  aforesaid,  and 
to  reside  in  the  parish,  to  allow  and  pay  the  plaintiff  the  whole  income 
arising  from  the  money  in  the  hands  of  the  Governors  of  the  Bounty  of 
Queen  Anne  in  respect  of  the  curacy,  and  to  take  all  necessary  measures  for 
payment  of  the  said  annual  grant  from  the  Society  in  each  and  every  year, 
by  renewing  the  said  application  for  and  on  behalf  of  the  plaintiff,  to  wit, 
on  &c,  in  each  and  every  year,  according  to  the  rules  and  regulations  of  the 
Society,  through  the  Bishop  of  the  diocese,  by  forwarding  the  same  to  the 
Bishop,  to  be  by  him  sanctioned  and  forwarded  to  the  Society,  and  to 
receive  the  same,  as  long  as  it  should  be  paid,  to  and  for  the  use  of  the 
plaintiff.  The  declaration  alleged,  by  way  of  breach,  that  the  defendant 
had  not  made  the  proper  applications  to  the  Societ3'',  through  the  Bishop, 
for  the  annual  grants  :  Held,  that  the  above  agreement  was  within  the 
4th  section  of  the  Statute  of  Frauds,  as  not  being  to  be  pei*formed  within  a 
year  from  the  making  thereof ;  and  that  the  following  document,  signed  by 
the  defendant,  was  not  such  a  memorandum  or  note  in  writing  as  satisfied 
the  statute :  *'  I,  A.  B.  (the  defendant),  the  perpetual  curate  of  St.  B.,  of  C, 
in  the  county  of  E.  and  diocese  of  L.,  nominate  H.  K.  (the  plaintiff),  to  the 
curacy  of  St.  B.  aforesaid ;  and  I  purpose  to  allow  him  for  his  stipend  the 
sum  of  70/.  per  annum,  granted  by  the  Society  for  Promoting  the  Employ- 
ment of  Additional  Curates  in  Populous  Places  (so  long  as  it  continues  to 
be  paid),  and  the  whole  interest  of  2,600/.,  in  the  hands  of  the  Oovernors  of 
Queen  Anne's  Bounty,  appropriated  to  the  augmentation  of  the  perpetual 
curacy  of  St.  B." 

Assumpsit.     The  declaration  stated,  that  heretofore,  and  at  and 
long  before  the  making  of  the  promise  of  the  ^defendant  therein-       [  *63d  ] 
alter  mentioned,  there  was,  and  from  thence  hitherto  hath  been 

(1)  Cited  in  Davey  v.  Shannon  (1870)  1  Ex.  D.  20,  29, 45  L.  J.  Ex.  58.  But  see 
4  Ex.  D.  81,  85,  48  L.  J.  Ex.  459;  McGregor  v.  McGregor  (1888)  21  Q.  B. 
Eley  V.  Positive  Auurance  Co,  (1875)      Div.  424,  57  L.J.  Q.  B.  591.— J.  G.  P, 
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BoBEBTs  and  still  is,  a  certain  Society  called  the  Society  for  Promoting  the 
Tuck  BR.  Employment  of  Additional  Curates  in  Populous  Places,  which 
Society  was  formed  and  instituted  with  the  object  of  increasing  the 
means  of  pastoral  instruction  and  superintendence  possessed  by 
the  Church  of  England,  and  in  order  thereto  to  provide  a  fund  for 
contributing  to  the  maintenance  of  additional  clergymen  in  those 
parishes  within  the  several  dioceses  of  England  and  Wales,  and 
where  their  services  were  most  required,  and  which  Society,  for  the 
furtherance  of  the  said  object,  and  in  pursuance  of  the  purposes  of 
its  institution,  did,  long  before  the  making  of  the  promise  of  the 
defendant  thereinafter  mentioned,  make  grants  of  money  towards 
the  maintenance  of  additional  clergymen  in  those  parishes  and 
districts  most  in  need  of  spiritual  assistance,  to  wit,  by  quarterly 
payments  to  the  incumbents  of  such  parishes  and  districts,  to  and 
for  the  use  of  the  stipendiary  curates  of  such  parishes  and  districts, 
upon  a  proper  application  being  made  to  the  said  Society  by  the 
incumbent  of  such  parish  or  district,  to  wit,  through  the  Bishop  of 
the  diocese  in  which  such  parish  or  district  is  situated,  and  by  the 
said  Bishop  sanctioned  and  forwarded  to  the  said  Society,  for  and 
on  behalf  of  a  stipendiary  curate  approved  by  the  said  Bishop,  and 
by  him  duly  licensed,  and  continue  the  same  annually,  to  wit,  by 
quarterly  payments  in  manner  aforesaid,  on  such  application  so 
made  and  sanctioned  and  forwarded,  or  as  being  renewed  yearly  and 
every  year,  to  wit,  on  the  5th  day  of  April  in  each  and  every  year ; 
all  which  premises  the  defendant,  long  before  the  making  the 
promises  thereinafter  mentioned,  or  either  of  them,  well  knew. 
And  whereas  for  divers,  to  wit,  twenty  years  before  the  making  of 
the  promises  thereinafter  mentioned,  the  defendant  from  thence 
hitherto  has  been  and  still  is  the  incumbent,  that  is  to  say,  the 
perpetual  curate  of  the  parish  of  St.  Botolph's,  Colchester;  and 
[  •684  ]  whereas  theretofore,  *to  wit,  on  the  1st  day  of  May,  1888,  the 
defendant  did  make  a  proper  application  to  the  said  Society,  on 
behalf  of  the  then  stipendiary  curate  of  St.  Botolph's,  Colchester, 
for  the  time  being,  who  was  approved  and  duly  licensed  by  the 
Bishop  of  the  diocese  in  which  the  said  parish  is  situated,  through 
the  said  Bishop,  to  wit,  by  forwarding  the  same  to  the  said  Bishop, 
who  then  sanctioned  the  same,  and  then  forwarded  it  to  the  said 
Society ;  and  whereas  the  said  Society,  upon  and  in  pursuance  of 
the  said  application,  did  make  a  grant,  to  wit,  of  70/.,  for  a  year, 
and  did  pay  the  same  to  the  defendant,  to  and  for  the  use  of  the 
said  stipendiary  curate ;  and  whereas,  from  thence  up  to  the  time 
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of  the  making  of  the  promise  of  the  defendant  thereinafter  Boberts 
mentioned,  the  defendant  did  renew  the  said  application  for  and  on  tuokbb. 
behalf  of  such  curate  for  the  time  being,  annually,  to  wit,  on  the 
5th  of  April  in  each  and  every  year,  to  wit,  through  the  said 
Bishop,  who,  on  each  and  every  of  the  said  times,  sanctioned  such 
application,  and  forwarded  it  to  the  said  Society;  and  whereas, 
upon  and  in  pursuance  of  each  of  the  said  applications,  the  said 
Society  renewed  the  said  grant,  to  wit,  by  quarterly  payments  of 
17/.  10«.  each  to  the  defendant,  to  and  for  the  use  of  such  curate ; 
and  whereas  theretofore,  to  wit,  on  the  1st  of  September,  1844,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would,  in  case  the  Bishop  of  the  diocese  in  which  the  said  parish 
was  then  situated,  to  wit,  the  Bight  Beverend  Father  in  God, 
Charles  James,  by  Divine  permission  Lord  Bishop  of  London,  who 
should  approve  of  and  duly  licence  him  thereto,  undertake  and 
enter  upon  the  ofQce  of  stipendiary  curate  of  the  parish  aforesaid, 
and  perform  the  duties  thereof,  and  reside  in  the  said  parish, 
the  defendant  then  duly  nominated  the  plaintiff  to  the  said 
Bishop,  and  to  be  such  stipendiary  curate  of  the  said  parish, 
for  the  approval  and  licence  of  the  said  Bishop  in  that  behalf, 
and  then  promised  the  plaintiff,  in  case  the  said  Bishop 
'should  approve  of  and  duly  licence  the  plaintiff  in  that  behalf,  [*635] 
to  accept  of  and  employ  the  plaintiff  as  such  curate  of  the  said 
parish ;  and  so  long  as  the  plaintiff  should  continue  such  curate, 
under  the  approval  and  licence  aforesaid,  and  to  reside  in  the  said 
parish,  to  allow  and  pay  the  plaintiff  the  whole  income  arising 
from  the  money  in  the  hands  of  the  Governors  of  the  Bounty  of 
Queen  Anne,  in  respect  of  the  said  perpetual  curacy  of  St.  Botolph's 
aforesaid;  and  to  take  all  necessary  measures  for  obtaining  the 
payment  of  the  said  annual  grant  from  the  said  Society  in  each 
and  every  year,  to  wit,  by  renewing  the  said  application  for  and 
on  behalf  of  the  plaintiff,  as  such  curate,  to  wit,  on  the  5th  day  of 
April  in  each  and  every  year,  according  to  the  rules  and  regulations 
of  the  said  Society,  through  the  said  Bishop  of  the  said  diocese  for 
the  time  being,  in  the  manner  aforesaid,  to  wit,  by  forwarding  the 
same  to  the  said  Bishop,  to  be  by  him  sanctioned  and  forwarded 
to  the  said  Society  ;  and  to  receive  the  same  as  long  as  it  should 
.be  paid,  to  and  for  the  use  of  the  plaintiff  as  such  curate,  and  to 
pay  the  same  to  the  plaintiff.  The  declaration  then  averred,  that 
the  said  Bishop  did  afterwards,  to  wit,  on  the  4th  of  October,  1844, 
approve  of  and  duly  licence,  to  wit,  under  his  hand  and  seal  as 
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RoBBRTs  Buch  Bishop,  the  plaintiflf  to  become  such  curate  as  aforesaid ;  and 
TucKEn.  that  he  the  plaintiff  thereupon  confiding  in  the  said  promise  of 
the  defendant,  to  wit,  on  the  24th  of  June,  1844,  did  enter  upon 
and  undertake  the  office  of  stipendiary  curate  in  the  said  parish, 
and  discharge  the  duties  thereof,  and  from  thence  hitherto  has 
and  still  does  discharge  the  said  duties,  and  did  then  and  from 
thence  hitherto  has  and  still  does  reside  in  the  said  parish :  and 
further,  that  although  the  defendant  has  always  allowed  and  paid 
to  the  plaintiff  the  whole  of  the  income  arising  from  the  money  in 
the  hands  of  the  Governors  of  the  Bounty  of  Queen  Anne,  in 
respect  of  the  said  perpetual  curacy  of  St.  Botolph's  aforesaid; 
[  *<i3ti  ]  and  although  the  defendant,  after  the  making  *of  his  said  promise, 
to  wit,  on  the  6th  of  April,  1845,  being  the  time  required  by  the 
rules  and  regulations  of  the  said  Society,  did  make  application  to 
the  said  Society  for  the  said  grant  in  respect  of  the  year  1845, 
according  to  the  rules  and  regulations  of  the  said  Society,  in 
manner  before  described,  and  did,  upon  and  in  pursuance  of  such 
application,  receive  the  said  annual  grant  in  respect  of  the  said 
year,  from  the  said  Society,  and  did  pay  the  same  to  the  plaintiff ; 
yet  the  defendant  did  not,  nor  would,  on  the  5th  of  April,  1846,  or 
at  any  time  during  the  said  last-mentioned  year,  or  at  any  time 
before  or  since,  make  the  proper  or  any  application  to  the  said 
Society  through  the  Bishop  of  the  diocese  for  the  time  being,  or 
in  any  manner  whatsoever,  |or  the  said  annual  grant  of  the  said 
Society  in  that  behalf,  in  respect  of  the  years  of  our  Lord  1846  or 
1847,  or  either  of  them,  although  requested  by  the  plaintiff  so  to 
do,  to  wit,  on  &c.,  and  on  divers  other  days  &c.,  but  has  wholly 
neglected  so  to  do,  &c. ;  whereby  and  by  reason  of  which  said  refusal, 
the  said  Society  have  not  renewed  or  continued  to  pay  the  said 
annual  grant  or  any  part  thereof  for  a  long  space  of  time,  to  wit, 
for  two  years  next  preceding  the  commencement  of  this  action,  as 
they  otherwise  would  have  done,  but  have  suspended  payment  of 
the  same,  and  still  do  suspend  payment,  &c.  Plea,  non  assumpnit^ 
upon  which  issue  was  joined. 

At  the  trial  of  the  cause,  before  Coltman,  J.,  at  the  last  Summer 
Assizes  for  the  county  of  Essex,  the  following  facts  appeared : 
The  plaintiff  was  the  stipendiary  curate  of  the  parish  church  of 
St.  Botolph,  Colchester,  and  the  defendant  was  the  rector  of  the 
parish  of  All  Saints,  and  perpetual  curate  of  the  parish  of 
St.  Botolph  above  mentioned.  The  stipend  of  such  curate's  ser- 
vices had  consistied  of  84Z.  a  year  (after  deducting  income  tax). 
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arieing  from  the  aagmentation  of  the  vicarage  from  Qaeen  Anne's      Roberts 
Bounty,  and  70/.  a  year  granted  by  the  Society  for  Promoting  the      tucker. 
Employment  of  Additional  Curates  in  Populous  Places.    In  ♦1844       [  •6-^7  ] 
the  defendant  nominated  the  plaintiff  to  the  curacy  of  St.  Botolph, 
and  at  the  same  time  forwarded  the  following  nomination  to  the 
Bishop  of  London  : 

''  I,  William  Marwood  Tucker,  the  perpetual  curate  of  the  parish 
of  St.  Botolph,  in  Colchester,  in  the  county  of  Essex  and  diocese 
of  London,  nominate  the  Bev.  Horace  Boberts,  M.A.,  to  the  curacy 
of  St.  Botolph  aforesaid;  and  I  purpose  to  allow  him  for  his 
stipend  the  sum  of  70Z.  per  annum,  granted  by  the  Society  for 
Promoting  the  Employment  of  Additional  Curates  in  Populous 
Places  (so  long  as  it  continues  to  be  paid),  and  the  whole  interest 
of  2,600Z.  in  the  hands  of  the  Governors  of  Queen  Anne's  Bounty, 
appropriated  to  the  augmentation  of  the  perpetual  curacy  of 
St  Botolph,  Colchester.  Mr.  Eoberts  purposes  to  reside  within 
the  parish  of  St.  Botolph,  Colchester. 

"  August  2,  1844.  "  W.  M.  Tucker." 

The  Bishop  of  London  thereupon,  in  the  following  month, 
licensed  the  plaintiff  to  this  curacy.  The  licence  concluded  in 
these  words:  "And  we  do,  by  these  presents,  assign  unto  you  the 
yearly  stipend  of  70Z.,  to  be  paid  quarterly,  for  serving  the  said 
cure,  by  the  Society  for  Promoting  the  Employment  of  Additional 
Curates  in  Populous  Places,  together  with  the  whole  interest  of 
the  money  arising  from  the  augmentation  of  the  said  vicarage 
from  the  Royal  Bounty  and  out  of  the  Parliamentary  grant,  &c." 
The  plaintiff  at  that  time  entered  upon  the  duties  of  the  cure.  In 
order  to  obtain  the  annual  grant  of  70Z.  from  the  Society  above 
referred  to,  the  defendant  had  yearly  to  answer  a  certain  number 
of  questions,  and  to  give  certain  information,  particularised  in 
what  was  called  by  the  Society  "A  Renewal  Paper,"  and  which 
the  defendant  had  to  sign,  as  the  perpetual  curate,  and  forward  to 
the  Bishop  of  the  diocese,  and  to  request  him  to  sanction  the 
application  for  a  renewal  of  the  grant.  The  amount  of  the  grant 
was  paid  *to  the  plaintiff  through  the  hands  of  the  defendant,  the  [  •ess  J 
grant  being  made  to  the  incumbent,  to  be  paid  by  him  to  his 
curate.  Some  cause  of  difference  having  subsequently  arisen  between 
the  plaintiff  and  the  defendant,  the  latter,  in  the  year  1846,  refused 
to  make  any  further  application  for  the  renewal  of  the  grant  of  the 
Society,  in  consequence  of  which  the  grant  had  been  suspended. 

49—2 
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R0BRRT8  It  was  objected,  on  the  part  of  the  defendant,  that  the  contract 

TucKBB.  ^^^  ^^^  ^^  ^^^  declaration  was  a  contract  within  the  4th  section  of 
the  Statate  of  Fraads,  as  being  an  agreement  not  to  be  performed 
within  a  year  from  the  making  thereof ;  and  that  the  nomination 
sent  by  the  plaintiff  to  the  Bishop,  which  was  the  only  writing 
containing  the  terms  of  the  contract,  if  any,  did  not  suflSciently 
show  the  consideration  for  such  contract.  The  learned  Jndge  was 
of  that  opinion,  and  the  plaintiff  was  nonsuited. 

A  rale  nisi  having  been  subsequently  obtained  to  set  that  verdict 
aside,  and  for  a  new  trial, 

Peticock  (with  whom  was  M.  Chambers)  now  showed  cause : 

The  nonsuit  was  right.  The  contract  set  forth  in  the  declaration 
is  clearly  within  the  4th  section  of  the  Statute  of  Frauds  ;  and  the 
nomination  of  the  plaintiff  is  not  such  a  note  or  memorandum  as 
satisfies  the  requisites  of  the  statute.  With  respect  to  the  first 
point,  it  will  be  contended  that  the  agreement  might  be  put  an  end 
to  before  the  expiration  of  a  year  from  the  time  of  its  being  made, 
by  either  party.  But  the  application  was  to  be  renewed  in  each 
and  every  year,  according  to  the  rules  of  the  Society,  for  the  pay- 
ment of  an  annual  grant.  The  words  of  the  contract,  therefore, 
show  that  the  parties  clearly  contemplated  the  continuance  of  the 
agreement  beyond  a  year.  [He  cited  Birch  v.  The  Earl  of  Liver- 
pool (i).  Boy  dell  v.  Drummond  (2),  Sweet  v.  Lee  (s),  and  Wells  v. 
Horton  (4).] 

•  [  639  ]  The  Court  then  called  upon 

Shee,  Serjt.,  Ogle,  and  Collier^  to  support  the  rule  : 

This  is  an  agreement  which  might  have  determined  before  the 
expiration  of  the  year.  There  is  no  time  fixed  for  the  performance 
of  the  contract  on  one  side.  This  case,  therefore,  comes  within 
that  of  Donellan  v.  Read  (5),  which  was  held  not  to  fall  within  the 
[  640  ]  Statute  of  Frauds.  *  *  But  supposing  the  case  to  fall  within 
the  Statute  of  Frauds,  the  present  written  document  is  sufficient. 
The  word  ''purpose'*  implies  a  promise  on  the  part  of  the  defen- 
dant. One  of  the  intentions  expressed  by  this  document  is,  that 
the  incumbent  will  do  all  that  is  requisite  to  obtain  the  stipend 

(1)  3;i  R.  E.  212  (9  B.  &  C.  392).       (4)  29  E.  B.  498  (4  Bing.  40). 

(2)  10  E.  E.  460  (11  East,  142).       (6)  37  E.  E.  088  (^  B.  &  Ad.  899). 

(3)  60  E.  E.  646  (3  Man.  &  G.  462). 
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for  the  curate,  whose  services  form  the  consideration  for  that      Bobbbts 
undertaking.  Tuckkb. 

(Aldbbson,  B.  :  The  plaintiff's  remedy  seems  to  be  under  the 
8Srd  section  of  the  1  &  2  Vict.  c.  106.  At  all  events,  how  can 
we  infer  an  agreement?  The  Bishop  appoints  the  curate,  the 
incumbent  nominates  him;  that  is  to  be  seen  by  this  Act  of 
Parliament.) 

They  also  referred  to  Pilkington  v.  Scott  (i). 

Parke,  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  There 
are  two  questions  in  the  present  case :  the  first  is,  whether  the  con- 
tract set  forth  in  the  declaration  is  a  contract  falling  within  the  4th 
section  of  the  Statute  of  Frauds ;  the  second  is,  supposing  it  to  be 
such  a  contract,  whether  there  is  any  sufficient  memorandum  or 
note  in  writing  signed  by  the  defendant.  I  feel  no  doubt  whatever 
on  the  first  point,  that  the  agreement  set  out  is  one  which  does  fall 
within  the  Statute  of  Frauds ;  and  therefore,  that  a  note  or  memo- 
randum in  writing  is  necessary.  The  alleged  agreement  states,  that 
in  the  year  18d4,  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  would  (in  case  the  Bishop  of  the  diocese  should 
approve  of  and  duly  licence  the  plaintiff)  undertake  and  enter  upon 
the  office  of  stipendiary  curate,  to  perform  the  duties  of  that  situa- 
tion, the  defendant  then  duly  nominated  the  plaintiff  to  the  Bishop 
to  be  such  curate,  for  *his  approval  and  licence,  and  then  promised  [  *<>*^  ] 
the  plaintiff,  in  case  the  Bishop  should  approve  of  and  duly  licence 
him  as  such  curate,  and  so  long  as  the  plaintiff  should  continue 
such  curate  under  the  approval  and  licence  aforesaid,  &c.,  to  allow 
to  and  pay  the  plaintiff  the  whole  income  arising  from  the  money 
proceeding  from  Queen  Anne's  Bounty  in  respect  to  the  curacy,  and 
to  take  all  necessary  measures  for  obtaining  the  payment  of  the  said 
annual  grant  from  tlie  Society  in  each  and  every  year,  to  wit,  by 
renewing  the  application  for  the  plaintiff  as  such  curate,  to  wit,  on 
&c.,  in  each  and  every  year,  according  to  the  rules  of  the  Society, 
in  a  certain  manner,  and  to  receive  the  same  as  long  as  it  should 
be  paid  to  and  for  the  use  of  the  plaintiff  as  such  curate,  and  to  pay 
the  same  to  the  plaintiff.  That,  certainly,  is  an  agreenient  not  to 
be  performed  within  a  year.     It  was  not  contemplated  by  either 

(1)  71  E.  R.  781  (15  M.  &  W.  657). 
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Roberts 

r. 
TncKSK. 


[  •6J2  ] 


party  that  it  was  to  be  performed  within  that  period.  It  is,  there- 
fore, unnecessary  to  consider  the  case  of  Donellan  v.  Eeadf  which 
was  referred  to  in  the  argument,  as  it  appears  to  me  to  have  no 
application  to  the  present  matter.  I  think,  therefore,  that  this 
agreement  clearly  required  a  memorandum  or  note  in  writing,  to 
satisfy  the  Statute  of  Frauds. 

Then  comes  the  second  question,  whether  the  nomination  of  the 
plaintiff  by  the  defendant  is  such  a  memorandum  or  note.  It  is 
not  necessary  that  there  should  be  an  actual  agreement  signed  by 
the  party  to  be  charged  ;  any  acknowledgment  in  writing  so  signe<), 
that  he  had  entered  into  such  an  agreement,  would  be  a  sufficient 
memorandum  within  the  statute.  If  this  nomination  had  stated 
that  the  defendant  had  entered  into  such  an  agreement  as  that 
stated  in  the  declaration,  I  think  it  would  have  satisfied  the  statute. 
But  is  there  anything  in  that  document  to  that  effect?  I  think 
there  is  not.  The  stat.  1  &  2  Vict.  c.  106  (i),  does  not  advance  the 
plaintiff's  case  in  any  *way.  It  does  not  appear  from  that  Act, 
that,  in  order  to  obtain  the  licence  of  the  Bishop,  the  incumbent 
should  state  what  the  terms  of  the  agreement  are  into  which  he  has 
entered  with  the  future  curate.     Neither  does  it  appear  by  the  Act 


(1)  Sect.  81  enacts,  "that  every 
Bishop,  to  whom  any  application  shall 
be  made  for  any  licence  for  a  curate 
to  serve  for  any  person  not  duly 
residing  upon  his  benefice,  shall, 
before  he  shall  grant  such  licence, 
require  a  statement  of  all  the  par- 
ticulars by  this  Act  required  to  be 
stated  by  any  person  applying  for  a 
licence  for  non- residence;  and  in  every 
case  in  which  application  shall  be  made 
to  any  Bishop  for  a  licence  for  any 
stipendiary  curate  to  serve  in  any 
benefice,  whether  the  incumbent  be 
resident  or  non-resident,  such  Bishop 
shall  also  require  a  declaration  in 
writing,  to  be  made  and  subsciibed  by 
the  incumbent  and  the  curate,  to  the 
purport  and  effect  that  the  one  bottd 
fide  intends  to  pay,  and  the  other, 
bond  fitle  intends  to  receive  the  whole 
actual  stipend  mentioned  in  such 
statement,  without  any  abatement  in 
respect  of  rent,  or  consideration  for 
the  use  of  the  glebe  house,  and  with- 
out any  other  deduction  or  reservation 
whalever.** 


Sect.  83  enacts,  "that  it  shall  be 
lawful  for  the  Bishop  of  the  dioceee, 
and  he  is  hereby  required,  subject  to 
the  several  provisions  and  restrictioi&s 
in  this  Act  contained,  to  appoint  to 
every  curate  of  a  non -resident  iacnm- 
benl  such  stipend  as  is  specified  in 
this  Act;  and  every  licence  to  be 
granted  to  a  stipendiary  curate, 
whether  the  incumbent  of  the  benefice 
be  resident  or  non-resident,  thereon 
shall  specify  the  amount  of  the  stipend 
to  be  paid  to  the  curate ;  and,  in  case 
any  difference  shall  arise  between  the 
incumbent  of  any  benefice  and  his 
curate,  touching  such  stipend,  or  the 
payment  thei-eof,  or  of  the  arrears 
thereof,  the  Bishop,  on  complaint  to 
him  made,  may  and  shall  summarily 
hear  and  determine  the  same,  without 
appeal ;  and,  in  case  of  wilful  neglect 
or  refusal  to  ^uiy  such  stipend,  or 
the  arrears  thereof,  he  is  hereby 
empowered  to  enforce  j)a3'ment  of  such 
stipend,  or  the  arreare  thereof,  by 
monition  and  by  sequestration  of  the 
profits  of  such  benefice." 
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to  be  necessary  that  both  sides  shoald  have  entered  into  any  agree-  Roberts 
ment  at  all.  If  the  statute  had  contained  such  a  provision,  it  mighc  tuoker. 
have  made  a  difference ;  and  I  think  that  the  document  in  question 
would  have  been  a  sufficient  memorandum  of  it  within  the  Statute 
of  Frauds.  But  this  is  a  mere  nomination  under  the  8Srd  section 
of  the  1  &  2  Vict.  c.  106,  disclosing  the  intention  of  the  incumbent, 
and  it  is  not  a  declaration  that  he  has  entered  into  any  contract 
with  the  curate.  The  83rd  section  of  the  *last-mentioned  Act  [  •<543  ] 
merely  empowers  the  Bishop  of  the  diocese  to  appoint  the  curate's 
stipend,  as  specified  in  the  Act,  and  to  enforce  the  payment  thereof 
by  monition  and  sequestration.  The  81st  section  does  not  show 
that  any  such  contract  is  necessary.  It  therefore  appears  to 
me,  that  the  nomination  which  was  given  in  evidence  was  not 
sufficient.  The  effect  of  it  is,  that  the  defendant  expresses  his 
intention  to  allow  the  curate  the  sum  therein  stated,  if  he  should 
obtain  it. 

Aldbbson,  B.  : 

I  am  entirely  of  the  same  opinion.  The  81st  section  of  the 
1  &  2  Vict.  c.  106,  merely  provides  against  there  being  any  sub- 
contract between  the  incumbent  and  the  curate,  with  respect  to  the 
payment  of  the  stipend.  I  think  that  it  does  not  apply  to  the 
present  case.  I  quite  agree  with  my  brother  Parks,  that  this  is  a 
conXract  not  to  be  performed  within  a  year,  and  therefore  that  it 
falls  within  the  Statute  of  Frauds.  The  case  of  a  defeasible  con- 
tract, where  the  contract  may  be  defeated  or  put  an  end  to  within 
the  year,  is  not,  for  that  reason,  taken  out  of  the  operation  of  the 
Statute  of  Frauds ;  and  for  this  the  case  of  Birch  v.  The  Earl  of 
Liverpool  is  an  authority.  With  respect  to  the  other  point  in  the 
case,  I  am  of  opinion  that  the  nomination  is  not  a  sufficient  note 
or  memorandum.  The  nomination  is  merely  for  the  guidance  of 
the  Bishop.  It  is  a  mere  statement  of  the  incumbent's  intention, 
with  a  view  that  the  Bishop  may  duly  licence  the  curate  and  appoint 
his  proper  salary.  It  is  difficult  to  see  how  it  is  possible  to  infer, 
from  the  language  of  this  document,  that  the  incumbent  engages  to 
do  all  that  is  necessary  in  order  to  obtain  the  curate's  salary.  If 
the  incumbent  obtains  the  salary,  the  curate  is  to  receive  it.  I 
therefore  think  that  this  rule  ought  to  be  discharged. 

RoLFB,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 
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IN  THE  EXCHEQUER  CHAMBER. 


[644] 


(In  Ebrob  fbom  the  Cocbt  of  Exchbqttbb.) 
}^\  BENSON  V.  DUNCAN. 

J'eb.  6. 


(3  Ex,  644— 6o7  ;  S.  C.  18  L.  J.  Ex.  169 ;  14  Jur.  218.) 

A  master  of  a  ship,  who  borrows  money  on  bottomry,  for  the  repairs  of 
the  ship,  acts  exclusively  as  the  agent  of  the  owner. 

Therefore,  where  the  master  of  a  ship,  damaged  by  perils  of  the  seas, 
hypothecated  at  a  foreign  port,  by  one  bottomry  bond,  for  necessary  repairs* 
the  ship,  freight,  and  cargo,  amongst  which  were  the  plaintiff's  goods,  and 
the  ship  and  freight  having  realised  less  than  the  sum  borrowed,  the  plain- 
tiff was  obliged  to  contribute  towards  the  difference,  and  also  to  pay  his 
proportion  of  the  costs  of  a  suit  instituted  in  the  Court  of  Admiralty  by  the 
obligee  of  the  bond :  Held,  on  error,  in  the  Exchequer  Chamber  (affirming 
the  judgment  of  the  Court  of  Exchequer),  that  the  plaintiff  might  maintain 
an  action  against  the  owner  of  the  ship  on  an  implied  promise  to  indemnify 
him ;  and  that  a  plea,  stating  that  the  bond  was  executed  by  the  master 
without  express  authority  from  the  defendant,  and  that,  when  the  same  was 
executed,  the  cost  of  repairs  exceeded  the  value  of  the  ship  and  freight,  and, 
as  soon  as  the  defendant  had  notice,  he  abandoned  the  ship  and  freight,  and 
never  did  ratify  the  act  of  the  master,  was  bad  on  general  demurrer. 

Held,  also,  that  the  non-delivery  of  the  goods  was  not,  under  the  above 
circumstances,  occasioned  by  '*  perils  of  the  seas,"  so  as  to  be  within  the 
exception  of  the  bills  of  lading. 

Also,  that  a  plea  to  a  count  on  the  bills  of  lading,  stating  the  hypotheca- 
tion of  the  ship,  freight,  and  cargo  for  repairs,  that  a  prudent  owner  would 
not  have  repaired,  that  the  master  acted  without  authority  and  the  owner 
never  ratified  his  act,  and  that  the  ship  and  freight  were  of  less  value  th^n 
the  amount  mentioned  in  the  bottomry  bond,  whereby  it  was  out  of  the 
power  of  the  defendant  to  deliver  the  goods,  was  bad  after  verdict. 

Where  an  immaterial  issue  is  found  for  the  plaintiff,  he  is  entitled  to 
judgment,  if  the  declaration  be  good  and  the  plea  bad. 

In  this  case  a  writ  of  error  was  brought  apon  the  judgment  of 
the  Court  of  Exchequer  on  demurrer  to  the  sixth  plea  to  the  first 
count  (1),  and  also  upon  a  bill  of  exceptions. 

The  second  count  was  in  the  ordinary  form,  upon  bills  of  lading, 
for  the  non-delivery  at  Liverpool  of  the  plaintiff's  goods,  shipped 
at  Pernambuco,  and  to  be  carried  from  thence  to  Liverpool,  and 
there  delivered,  the  dangers  and  accidents  of  the  seas  and  navigation 
only  excepted."  The  defendant  pleaded  non  assumpsit^  with  other 
pleas,  of  which  it  is  only  necessary  to  notice  the  fourteenth  plea  to 
the  second  count,  which  was  as  follows :  That,  after  the  said  ship 
had  set  sail  and  proceeded  on  her  voyage  from  Pernambuco  to 
Liverpool  with  the  goods  and  merchandise  of  the  plaintiff  on  board 
the  said  vessel,  as  in  the  second  count  mentioned,  and  whilst  she 
[  •645  ]       was  proceeding  on  her  ♦voyarre  with  the  said  goods  and  merchandise 

1)  See  the  count  and  plea,  1  Ex.  o;<7. 
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80  on  board  thereof,  to  wit,  on  &c.,  the  said  ship  struck  upon  a  certain      Bkksok 
reef,  and  upon  a  certain  bank  in  the  high  seas,  by  which  several      dukoan. 
premises   the  said   ship    became  and    was  greatly    injured    and 
damaged ;  and  therefore,  and  in  consequence  of  the  said  injury  and 
damage  so  sustained,  it  became  and  was  proper  and   necessary, 
and  it  was  then  deemed  to  be  proper  and  necessary,  by  the  said 
L.  Smith,  he  then  being  master  of  the  said  ship,  to  put  back  and  sail 
back  to  Pernambuco,  and  to  have  the  said  injury  and  damage 
examined,  and  in  case  it  should  be  advisable  and4)rudent  so  to  do, 
to  have  the  said  ship  repaired,  in  order  that  after  such  repairs  the 
said  ship,  with  the  goods  and  merchandise  of  the  plaintiff  so  on 
board  thereof  as  aforesaid,  might  resume  her  said  voyage ;  and  the 
said  ship  did  thereupon  then,  to  wit,  on  &c.,  put  back  and  sail  back 
again   to  Pernambuco,   and   the  goods   and  merchandise  of    the 
plaintiff  were  then,  to  wit,  on  i&c,  necessarily  unloaded  and  taken 
out  of  the  said  ship,  and  the  said  injury  and  damage  then  and  there 
examined.     And  the  defendant  says,  that  in  fact  the  said  injury  and 
damage  could  not  be  repaired  so  as  to  enable  the  said  ship  to  pro- 
ceed to  Liverpool  with  the  said  goods,  except  at  a  cost,  to  wit, 
7,132Z.  8«.  6d.,  and  exceeding  what  would  be  the  value  of  the  said 
ship  after  repair,  on  her  arrival  at  Liverpool,  and  the  amount  of 
all  the  freight  which  she  could  earn  on  the  said  voyage,  in  case 
she  should,  when  so  repaired,  thereupon  resume  the  said  voyage, 
and  should  safely  arrive  at  Liverpool  with  all  her  cargo  on  board. 
(And   the  defendant  avers,   that  no  prudent  owner   would   have 
incurred  the  said  expense  of  repairing  the  said  ship  at  Pernambuco 
aforesaid.)    And  the  defendant  further  says,  that  the  said  master, 
to  wit,  on  &c.,  did,  (as  to  the  interest  of  the  defendant,  imprudently) 
cause  the  said  repairs  to  be  made  at  Pernambuco  aforesaid,  and  in 
80  doing  did  thereby  incur  the  said  expense,  exceeding  the  value  of 
the  said  ship,  and  the  "^amount  of  the  said  freight  as  aforesaid  ;  and       [  '646  ] 
the  said  repairs  were  then,  to  wit,  on  Sic.y  made  by  and  under  the 
direction  and  authority   of   the  said   master,  and   the  costs   and 
expenses  then  incurred  at  Pernambuco,  in  and  about  the  repairing 
the  said  damage  and  injury,  and  in  and  about  providing  the  neces- 
sary stores  and  provisions  for  the  supply  of  the  said  ship  and  the 
crew  thereof,  and  in  and  about  making  and  disbursing  the  other 
payments  and  disbursements  then  made  and  disbursed  by  the  said 
master  at  Pernambuco  aforesaid,  in  order  to  have  the  said  repairs 
effected,  and  to  enable  the  said  ship  to  resume  and  complete  the 
said  voyage  in  which  she  was  then  engaged,   that  is  to  say,  from 
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Bknbon  Femambuco  to  Liverpool,  amounted  in  the  Dvhole  to  a  large  sum, 
DoKOAN.  to  wit,  7,1S2Z.  8«.  8iL,  and  exceeded  the  value  of  the  said  ship  and 
the  amount  of  the  said  freight.  (The  plea  then  averred,  in  the 
same  terms  as  the  first  count  (i),  the  execution  of  the  bottomry 
bond,  and  that  M'Calmont  &  Co.  lent  the  master  7,132/.  3b.  8d., 
which  sum  was  applied  by  him  in  paying  the  expenses  so  incurred 
at  Pernambuco.)  (And  the  defendant  further  says,  that  in  respect 
of  all  the  aforesaid  premises  touching  the  incurring  of  the  said 
expenses,  and  the  making  of  the  said  bond,  the  said  master  acted 
without  any  authority  whatever  from  the  defendant,  and  that  the 
defendant  never  did  ratify  or  confirm  any  or  either  of  the  said  acts 
of  the  master.)  And  the  defendant  in  fact  says,  that  afterwards, 
to  wit,  on  &c.,  the  said  ship  resumed  and  again  proceeded  on  her 
said  voyage,  and  with  the  said  goods  and  merchandise  of  the 
plaintiff  reloaded  therein,  to  wit,  on  &c.,  arrived  at  Liverpool  afore- 
said. And  the  defendant  further  says,  that  the  said  L.  Smith  did 
not,  nor  did  the  defendant,  nor  the  said  W.  Benson,  nor  did  any  or 
either  of  them,  nor  any  one  for  them  or  in  their  behalf,  at  or  before 
[  '^^^  ]  the  expiration  of  twenty  days  after  the  arrival  *of  the  said  ship  at 
Liverpool  aforesaid,  or  at  any  other  time,  pay  to  the  said  M'Calmont 
&  Co.,  or  to  any  one  on  their  behalf,  the  said  sum  of  8,558/.  12s.  4d., 
according  to  the  tenor  and  effect  of  the  said  bond ;  whereupon  the 
said  M'Galmont  &  Co.,  in  due  form  of  law,  to  wit,  on  &c.,  took 
proceedings  and  made  suit  in  the  Court  of  Admiralty  in  England 
against  the  said  ship,  her  freight  and  cargo,  to  recover  payment  of 
the  said  sum  of  money,  and  such  proceedings  were  thereupon  had 
in  the  said  Court ;  that  the  plaintiff  was  obliged  to  and  did,  in  order 
to  obtain  his  said  goods,  give  bail,  according  to  the  practice  of  the 
said  Court,  in  a  sum  of  money,  to  wit,  8,000/.,  to  answer  the  said 
suit  so  far  as  regarded  the  said  goods,  to  abide  the  hearing  thereof, 
and  pay  what  should  be  adjudged,  with  expenses;  and  such  further 
proceedings  were  also  then  had  in  the  said  suit  in  the  said  Court, 
that  the  said  Court,  by  its  decree  in  that  behalf,  pronounced  for  the 
force  and  validity  of  the  said  bottomry  bond,  so  far  as  regarded  the 
said  goods.  Averifients,  that,  after  such  giving  of  bail,  and  before 
the  pronouncing  of  the  said  decree,  to  wit,  on  &c.,  the  plaintiff 
obtained  possession  of  his  said  goods ;  that  the  value  of  the  said 
ship,  and  of  her  freight  and  her  tackle,  apparel,  furniture,  and 
appurtenances,  then  amounted  in  the  whole  to  a  less  sum  than 
the  said  sum  of  8,658/.  12s.  4(/.  in  the  said  bond  mentioned,  to  wit, 

(1)  See  1  Ex.  538. 
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to  the  8am  of  8,191Z.  5«.  3d.,  and  no  more,  and  which  sum  alone  Bknsok 
was  realised  to  the  said  M'Galmont  &  Co.,  out  of  and  in  respect  duncan. 
of  the  said'  sam  of  8,558L  128.  id. ;  whereby,  and  by  reason  of 
which  said  several  premises,  a  large  sum,  to  wit,  the  sum  of 
10,000/.,  remained  and  was  due  and  unpaid  to  the  said  M'Galmont 
&  Co. ;  (whereby,  and  by  reason  of  the  said  premises,  it  was  out 
of  the  power  of  the  defendant,  and  the  defendant  then  became  and 
was  unable  to  deliver  or  cause  to  be  delivered  to  the  plaintiff  his  said 
goods  and  merchandises,  according  to  the  said  several  promises  of 
the  defendant  in  the  said  second  count  mentioned ;  that  the  *said  [  *^^^  ] 
goods  and  merchandise  of  the  plaintiff  were  not  nor  was  any  of 
them,  to  wit,  at  any  time  after  the  resuming  of  the  said  voyage  to 
Liverpool,  within  the  custody,  power,  or  control  of  the  defendant, 
BO  that  he  could  deliver  or  cause  to  be  delivered  the  same  to  the 
plaintiff,  according  to  the  promises  of  the  defendant  in  the  said 
second  count  mentioned.)     Verification. 

Replication.  The  plaintiff  says,  that,  admitting  that  after  the 
said  ship  had  set  sail  and  proceeded  on  her  said  voyage  from 
Pernambnco  to  Liverpool  with  the  goods  and  merchandise  of  the 
plaintiff  so  on  board  the  said  vessel,  as  in  the  said  second  count 
mentioned,  and  whilst  she  was  proceeding  on  her  said  voyage  with 
the  said  goods  and  merchandise  so  on  board  thereof,  to  wit,  on  &c., 
the  said  ship  struck  upon  a  certain  reef,  and  upon  a  certain  bank 
in  the  high  seas,  &c.  (Che  replication  then  proceeded  to  admit  in 
terms  every  allegation  in  tlie  plea,  except  those  within  brackets.) 
Nevertheless,  for  replication  to  the  said  plea  the  plaintiff  says,  that 
the  defendant,  of  his  own  wrong,  and  without  the  cause  in  the  said 
plea  alleged,  broke  his  promises  in  the  second  count  mentioned, 
tfUfdo  et  forma.     Upon  which  issue  was  joined. 

The  issues  were  tried  before  Pollock,  C.  £.,  at  the  London 
sittings  after  last  Michaelmas  Term,  when  the  said  J.  Duncan,  in 
support  of  the  first  issue,  gave  in  evidence  the  following  facts, 
which  were  thus  set  forth  in  the  bill  of  exceptions:  In  June,  1889, 
the  said  T.  Benson's  ship  Lord  Cochrane,  of  which  L.  Smith  was 
master,  and  employed  by  the  said  T.  Benson  as  such  for  a  voyage 
from  Fernambuco  to  Liverpool,  with  cargo,  lay  at  Pernambuco  to 
take  in  the  same ;  and  the  said  J.  Duncan  by  his  agents  in  that 
behalf  shipped  on  board  the  said  ship,  on  freight  for  conveyance 
from  Pernambuco  to  Liverpool,  divers  goods  of  the  value  of  2,430^., 
for  which  bills  of  lading  were  signed  by  L.  Smith,  being  such 
master  as  aforesaid,  for  the  delivery  of  the  said  goods  at  Liverpool, 
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bkmbon  the  dangers  aud  ^accidents  of  the  seas  and  navigation  only 
DuMCAK.  excepted.  The  ship,  having  completed  her  cargo,  set  sail  on  her 
[  •Sid  ]  voyage  to  Liverpool  on  the  29th  of  June,  1839,  and  whilst  proceed- 
ing out  of  the  harbour  of  Pemambuco  in  the  course  of  the  voyage, 
struck  on  a  rock,  and  was  thereby  so  much  damaged  that  it  became 
necessary  that  she  should  put  back  to  Pernambuco,  which  she 
accordingly  did,  under  the  command  of  the  said  master.  Per- 
nambuco is  so  distant  a  place  that  no  communication  could  be 
made  from  thence  by  the  master  to  the  said  T.  Benson.  Per- 
nambuco is  a  place  very  inconvenient  and  expensive  for  the  repair 
of  ships ;  and,  on  the  return  of  the  vessel  to  Pernambuco,  several 
surveys  were  held,  agreeably  to  which  she  was  hove  down,  for 
which  purpose  it  was  necessary  to  unload  the  cargo ;  and  the  cargo 
was  unloaded,  and  the  vessel  hove  down  and  repaired,  and  the 
cargo  reloaded,  under  the  direction  of  the  master.  The  surveys  so 
made  did  not  disclose  the  amount  of  the  expense  or  any  estimate 
of  the  expense  which  would  be  incurred  in  making  the  repairs ;  aud 
the  expense  of  the  repairs  and  of  the  unloading  and  reloading  aud 
otherwise  relating  to  the  cargo,  in  fact  amounted  to  7,182/.  8«.  8d. ; 
and  the  ship  could  not  have  proceeded  to  England  without  the  said 
repairs  and  expenditura  In  order  to  raise  money  to  meet  the 
said  expenses  and  repairs,  all  due  means  were  taken  at  Pernambuco 
to  obtain  money  from  persons  on  loan,  or  by  bottomry  and  other- 
wise; and  no  money  could  be  obtained  until  M'Galmont  &  Co. 
consented  to  advance  the  requisite  amount  on  bottomry;  and 
accordingly  the  master,  on  the  6th  of  January,  1840,  at  Per- 
nambuco, executed  a  bottomry  bond  to  M'Calmont  &  Co.,  charging 
the  said  ship,  freight,  and  cargo,  including  the  goods  of  the  plaintiff, 
as  alleged  in  the  first  count,  with  the  said  sum  of  7,132Z.  Ss.  Sd,, 
and  201.  per  cent,  bottomry  premium  on  that  sum,  which  sum  was 
reasonable;  and  the  said  repairs  were  executed  and  the  said 
[  *660  ]  expenses  discharged  *  before  the  vessel  left  Pernambuco,  and  the 
said  bond  was  given  by  the  said  L.  Smith  in  his  character  of 
master,  and  without  any  authority  except  that  which  he  derived 
from  his  capacity  of  master.  The  amount  of  freight  made  payable 
by  the  bills  of  lading,  and  which  the  ship  could  make  on  the  voyage 
home,  was  2,150Z. ;  and  the  ship,  having  the  cargo  on  board,  sailed 
from  Pernambuco  on  the  6th  of  January,  1840,  for  Liverpool,  and 
arrived  there  with  her  cargo  on  board,  including  the  plaintiff's 
goods,  on  the  19th  of  March,  1840.  T.  Benson,  the  defendant  in 
this  suit,  was,  during  all  the  times  aforesaid,  residing  in  London, 
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and  he  had  insured  the  ship  in  the  several  offices  described  in  the  Bekson 
notice  hereinafter  mentioned.  The  defendant,  on  the  30th  of  ddncan. 
December,  1889,  was  shown  a  letter  which  had  been  received  the 
previous  day,  and  which  contained  as  follows :  '^  Pebnambuco, 
14th  November,  1889.  The  Lord  Cochrane's  expenses  are  likely 
to  exceed  5,0002.,  with  commission,  discharging  and  reloading 
cargo,  &c."  The  defendant,  on  the  same  day,  gave  the  following 
notice  to  his  several  underwriters.  (The  bill  of  exceptions  here  set 
out  a  notice  by  the  defendant  that  he  abandoned  the  ship  and 
freight  to  the  respective  insurers,  according  to  their  respective 
rights.)  The  defendant  did  not  afterwards  interfere  in  any  way  in 
respect  of  either  ship,  freight,  or  goods,  nor  has  he  received  any 
benefit  in  respect  of  either,  except  what  he  has  received  from  the 
underwriters  on  the  ship;  and  did  not  ratify  the  giving  of  the 
bottomry  bond.  Immediately  on  the  arrival  of  the  ship  at  Liver- 
pool, and  before  the  expiration  of  the  time  for  payment,  the  ship, 
together  with  her  freight  and  cargo,  were,  according  to  the  practice 
of  the  Admiralty  Court,  attached  by  warrant  of  that  Court  at  the 
suit  of  M'Calmont  &  Co.,  the  obligees  of  the  bottomry  bond.  The 
plaintiff,  in  order  to  obtain  his  goods,  was  obliged  to  give  bond  in 
the  Admiralty  Court  to  answer  the  suit  in  respect  of  them,  and  he 
obtained  them  on  or  about  the  81st  of  May,  1840.  (The  bill  of 
^exceptions  here  set  out  a  letter  addressed  to  T.  Benson,  stating  [  ^65i  ] 
that  M'Calmont  &  Co.  proposed  to  give  up  the  cargo  on  the  con- 
signees depositing  in  their  hands  a  sum  equal  to  their  supposed 
liability  in  the  first  instance  to  the  holders  of  the  bond,  and 
requesting  to  know  the  owner's  intentions;  also  the  reply  of 
T.  Benson,  stating  that  he  had  abandoned  the  ship  and  freight  to 
the  underwriters) :  That  proceedings  according  to  law  were  had  in 
the  Court  of  Admiralty  at  the  suit  of  M'Calmont  &  Co.  against  the 
ship,  freight,  and  cargo,  to  enforce  payment  of  the  bottomry  bond. 
That  a  decree  was  made  in  that  suit  in  the  year  1840,  establishing 
the  validity  of  the  bottomry  bond  against  the  said  ship  and  freight; 
and  that  another  decree  was  made  in  that  suit  on  the  21st  of  June, 
1844,  establishing  the  validity  of  the  bond  against  the  said  cargo. 
That  the  said  ship  was  sold,  and  the  freight  collected  under  the 
process  of  the  Court  of  Admiralty,  and  paid  over  to  M*Calmont  &  Co. 
in  the  summer  of  1840 ;  and  that  the  plaintiff  was,  by  reason  of 
the  said  proceedings  on  the  said  bond  in  the  Court  of  Admiralty,  on 
the  6th  of  January,  1845,  obliged  to  pay  and  paid  936/.  5«.  5d.  for 
the  proportion  (applicable  to  the  value  of  his  goods)  of  the  balance 
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Bbnson  of  the  bottomry  bond,  and  442.  12«.  6d.,  his  proportion  of 
DuNOAN.  M'Galmont  &  Co.'s  costs  in  the  Admiralty.  That  the  said  master 
died  on  the  14th  of  December,  1840.  The  plaintiff  farther  gave  in 
evidence  the  surveys  made  at  Fernambuco  apon  the  said  ship, 
and  accounts  of  the  nature  and  amount  of  the  said  repairs  and 
expenditure. 

The  defendant  offered  evidence,  showing  that  the  ship,  when 
sold  at  Liverpool  under  the  said  authority  of  the  Admiralty  Court, 
on  the  16th  of  July,  1840,  was  sold  at  her  full  value,  being  1,676/. 
A  verdict  was  entered,  by  consent,  for  the  defendant,  on  the 
issue  of  non  assuinpsit  to  the  first  count;  and  as  to  the  second 
count,  the  defendant's  counsel  submitted  that  the  said  evidence 

[  *662  ]  proved  the  issue  joined  upon  the  replication  *to  the  fourteenth 
plea.  Whereupon  the  Lord  Chief  Baron  directed  the  jury,  that, 
assuming  the  said  evidence  to  be  true,  the  master,  imder  the 
circumstances,  had  implied  authority,  in  his  character  of  master, 
to  cause  the  repairs  in  question  to  be  done,  as  against  the  present 
defendant,  the  owner  of  the  ship ;  and  that  the  master,  under  the 
circumstances,  had  implied  authority,  in  his  character  of  master, 
to  execute  the  bond  in  question,  as  against  the  present  defendant, 
the  owner  of  the  ship ;  and  that,  in  his  opinion,  the  defendant  bad 
failed  to  prove  the  issue  joined  upon  the  replication  to  the  four- 
teenth plea,  subject  to  the  question  of  fact  raised  by  the  allegation 
in  the  said  fourteenth  plea,  that  no  prudent  ovmer  of  the  said  ship 
would  have  incurred  the  said  expense  ot  repairing  the  said  ship  at 
Fernambuco  aforesaid ;  which  question  of  fact  alone  he  left  to  the 
jury,  with  his  said  opinion  and  direction  thereupon.  Whereupon 
the  defendant's  counsel  did  then  and  there  except  to  the  aforesaid 
opinion  and  direction.  All  the  other  issues  were  found  for  the 
plaintiff  below,  and  judgment  having  been  signed  for  him,  the 
present  writ  of  error  was  brought,  and  was  argued  the  Ist  of 
December,  1848  (i),  by 

Sir  F.  Kelly,  for  the  plaintiff  in  error : 

The  argument  in  respect  of  the  first  count  and  sixth  plea  was  the 
same  in  substance  as  that  in  the  Court  below.  As  to  the  second 
count,  it  was  contended  that  the  facts  stated  in  the  fourteenth  plea, 
and  admitted  by  the  replication,  excused  the  non-delivery  of  the 
goods ;  and  further,  that  the  loss  arose  from  dangers  of  the  seas, 

(1)  Before  Patteson,  J.,  Coleridge.  J.,  Maule,  J.,  Wightman,  J.,  CresBwell, 
J.,  Erie,  J.,  and  Williams,  J. 
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and  was  within  the  exception  in  the  bills  of  lading ;  consequently       Benson 
the  issue  raised  by  the  replication  was  immaterial,  and  the  defen-      Duncan. 
dant  was  entitled  to  judgment  non  obstante  veredicto,  or  a  repleader 
should  be  awarded. 

Martin  argued  for  the  defendant  in  error,  and  relied,  as  to  the  [  653  ] 
first  point,  on  the  judgment  of  the  Court  below.  With  respect  to 
the  second  point,  he  cited  the  following  authorities:  Spence  v. 
Chodwick  (i),  Richardson  v.  Nourse  (2),  Yates  v.  Hall  (3).  As  to  the 
effect  of  the  alleged  immaterial  issue,  he  cited  Negelen  v.  Mitchell  (4), 
Gvyynne  v.  BumeU(h). 

Sir  F.  Kelly,  in  reply,  cited  Reg.  v.  The  Governors  of  Varlington 
School  {iR). 

Cur,  adv.  vvlt. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Pattbson,  J. : 

In  this  case,  the  plaintiff  in  error  (Benson)  was  owner  of  the 
ship  Ijord  Cochrane,  and  the  defendant  in  error  (Duncan)  was 
owner  of  the  cargo  on  board  that  ship.  The  ship  sailed  from 
Pemambuco,  struck  upon  a  reef,  and  put  back  to  repair.  The 
expenses  were  very  heavy,  and  the  master  borrowed  money  on 
bottomry,  hypothecating  both  ship  and  cargo.  The  ship  ultimately 
arrived  in  England  with  the  cargo,  and,  upon  proceedings  taken  in 
the  Court  of  Admiralty,  Duncan  was  obliged  to  pay  a  large  sum  of 
money  in  order  to  obtain  his  cargo.  He  thereupon  brought  this 
action  against  Benson.  The  first  count  of  the  declaration  is 
founded  upon  a  supposed  implied  indemnity,  to  which  there  are 
several  pleas.  To  the  sixth  plea  the  plaintiff  below  demurred,  and 
judgment  was  given  in  his  favour  in  the  Court  of  Exchequer;  but 
as,  on  the  trial  of  the  cause,  a  verdict  was  found,  by  consent,  for 
the  defendant,  on  the  plea  of  non  assumpsit  to  the  first  count,  the 
judgment  on  the  demurrer  would  have  become  unimportant,  except 
in  regard  to  the  costs,  but  that  it  involves  some  *point8  of  law  [  •654  ] 
which  are  raised  on  the  second  count.  The  second  count  is  for  not 
delivering  the  goods  under  the  bills  of  lading,  containing  the  usual 
exception  of  ''  perils  of  the  seas." 

(1)  74  E.  E.  417  (10  Q.  B.  617).  (6)  6  Bing.  N.  C.  453 ;  1  Scott,  N.  E. 

(2)  22  E.  E.  368  (3  B.  ft  Aid.  237).  711. 

(3)  1  T.  E.  73.    See  11  E.  E.  719,  n.  (6)  66  E.  E.  521  (6  a  B.  682). 

(4)  7  M.  &  W.  612. 
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Rknson  To  this  count  there  are  many  pleas,  on  which  various  issues 

Duncan,  have  arisen,  and  all  of  them  have  been  found  for  the  plaintiff  below 
(Duncan).  The  issue  on  the  fourteenth  plea  is  that  on  which  the 
present  questions  arise,  the  defendant  below  (Benson)  having  ten- 
dered a  bill  of  exceptions  to  the  direction  of  the  learned  Judge  in 
respect  of  that  issue.  The  questions  raised  by  the  bill  of  excep- 
tions are,  whether  the  master,  under  the  circumstances,  had  implied 
authority,  in  his  character  of  master,  to  order  the  repairs  to  be 
done,  as  against  the  owner  of  the  ship ;  and  secondly,  whether  he 
had  implied  authority  to  execute  the  bottomry  bond,  as  against  the 
owner  of  the  ship. 

Upon  the  argument  before  us  it  was  further  contended,  that  the 
loss  to  the  owner  of  the  cargo  arose  from  perils  of  the  seas,  and 
was  within  the  exception  of  the  bill  of  lading,  and  therefore  no 
action  would  lie  against  the  owner  of  the  ship  for  not  delivering  the 
goods.  This  point  does  not  distinctly  appear  upon  the  bill  of 
exceptions;  but  perhaps  it  is  raised  by  the  pleadings,  and  may 
therefore  be  open  to  the  plaintiff  in  error. 

For  the  plaintiff  in  error  it  was  contended,  that,  whatever  authority 
the  master  might  have  to  bind  the  ship  by  bottomry  bond,  as  against 
the  owner  of  the  ship,  and  to  bind  the  goods,  as  against  the  owner 
of  the  goods,  such  authority  was  separate  and  distinct  as  to  each, 
and  whatever  he  did  must  be  taken  to  have  been  done  as  the  agent 
for  each  separately,  and  for  their  separate  benefit;  but  that  he 
had  no  authority  to  bind  the  goods  for  the  repairs  of  the  ship,  so  as 
to  make  the  owner  of  the  ship  answerable  for  the  consequences. 
[  *666  ]  The  celebrated  case  of  The  Oratitudine  (i)  was  relied  on  *to  establish 

this  proposition, — that,  in  hypothecating  the  cargo,  the  master  acts 
as  a  sort  of  supercargo  for  the  benefit  of  the  owner  of  the  cargo, 
and  that,  in  hypothecating  both  the  ship  and  the  cargo  by  one 
instrument,  he  cannot  bind  the  owner  of  the  ship  beyond  the  value 
of  the  ship,  and  must  be  considered,  as  to  any  sums  beyond  the 
value,  as  the  mere  agent  of  the  owner  of  the  cargo.  That  case  was 
explained,  as  we  think,  most  satisfactorily,  by  the  judgment  of  the 
Court  of  Exchequer  upon  the  demurrer  to  the  sixth  plea  to  the 
first  count  in  this  case  (2) ;  and  we  agree  entirely  in  that  judgment. 
The  case  of  The  Gratitiidine  dealt  only  with  the  authority  of  the 
master  in  respect  of  binding  the  cargo  to  the  lender  of  the  money  ; 
it  determined  nothing  as  to  the  relative  rights  of  the  owners  of  the 
ship  and  cargo  inter  se,  and  any  expressions  there  used  by  Lord 
(I)  3  Rob.  240.  (2)  1  Ex,  537. 
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Stowbll,  which  might  at  first  sight  appear  to  have  such  a  meaning,  Bbnson 
will  be  found,  on  examination,  to  be  illustrative  only,  and  not  even  dukoan. 
professing  to  decide  on  any  such  relative  rights. 

In  ordering  the  repairs  of  the  ship,  the  master  acts  exclusively 
as  agent  of  the  owner  of  the  ship.  No  other  person  but  the  owner 
of  the  ship,  or  his  agent,  can  have  any  authority  to  order  the  repairs. 
The  owner  of  the  cargo  cannot  insist  on  such  repairs  being  made, 
for  the  ship-owner  is  absolved  from  his  contract  to  carry,  if  pre- 
vented by  the  perils  of  the  seas,  and  he  is  bound  by  it  if  prevented 
by  inherent  defects  in  the  ship ;  in  either  case,  if  he  does  repair,  he 
does  so  for  the  sake  of  earning  freight,  which  the  master  is  bound 
to  enable  him  to  do  if  he  can.  Being,  then,  the  agent  of  the  ship- 
owner in  ordering  the  repairs,  how  can  he  be  the  agent  of  any  one 
else  in  borrowing  money  to  pay  for  those  repairs  ?  If,  in  order  to 
borrow  that  money,  he  is  obliged  to  pledge,  not  only  the  ship,  but 
the  cargo,  he,  in  effect,  borrows  money  on  the  cargo  for  the  benefit 
of  the  *  ship-owner,  just  as  much  as  he  would  have  done  had  he  [  *656  ] 
sold  a  part  of  the  cargo  to  raise  the  necessary  funds  ;  in  which  case 
it  is  not  doubted  that  the  ship-owner  must  have  indemnified  the 
owner  of  the  cargo.  Certainly  the  master  could  not,  by  any 
bottomry  bond,  pledge  the  ship-owner  to  the  lender  of  the  money 
beyond  the  value  of  the  ship.  By  such  a  bond  he  gives  a  remedy 
in  rem  only,  and  not  a  personal  remedy  against  the  ship-owner. 
But  that  circumstance  in  no  way  affects  the  rights  of  the  owner  of 
the  cargo,  as  against  the  ship-owner. 

For  these  reasons  we  are  of  opinion,  that  the  judgment  of  the 
Court  of  Exchequer  on  the  demurrer  is  quite  right,  and  that  the 
exceptions  taken  to  the  direction  of  the  learned  Judge,  which 
involved  the  same  point,  cannot  be  sustained.  It  remains  to  be 
considered  whether  the  non-delivery  of  the  goods  by  the  plaintiff 
in  error  to  the  defendant  in  error  was  occasioned,  mediately  or 
immediately,  by  the  perils  of  the  seas,  so  as  to  be  within  the  excep- 
tion in  the  bills  of  lading.  And  we  think  that  it  was  not;  not 
immediately,  most  undoubtedly,  for  the  goods  arrived  at  their 
destination,  and  freight  was  earned  by  the  ship-owner;  nor 
mediately,  for  although  the  occasion  for  repairs  arose  from  the 
perils  of  the  seas,  yet  there  was  no  obligation  on  the  ship-owner, 
as  between  him  and  the  owner  of  the  cargo,  to  do  those  repairs ; 
and  if  he  chose  to  do  them  through  his  agent,  the  master,  acting 
(as  the  jury  have  found)  as  a  prudent  uninsured  owner  would  have 
done,  he  voluntarily  incurred  the  expense  of  such  repairs  for  his 
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UxNftoH  own  benefit,  and  in  pledging  the  cargo  to  obtain  money  to  defray 
DuNOAH.  ^ftt  expense,  voluntarily  put  it  out  of  his  power  to  deliver  the 
€argo,  unless  he  paid  so  much  to  the  lender  of  the  money  as 
would  release  the  cargo  from  the  liability  which  he  had  imposed 
upoD  it.  His  inability  to  deliver  the  cargo  arose  from  his  volun- 
tary act  in  pledging  it  for  his  own  benefit,  not  even  mediately  from 
[  *657  ]  the  perils  of  the  seas,  since  he  might  have  removed  *that  inability 
by  payment  of  ihe  money  for  which  the  cargo  was  pledged,  and 
which  was,  in  truth,  his  debt  as  between  him  and  the  owner  of 
the  cargo.  If  the  goods  had  been  sold  abroad,  in  order  to  raise 
money  to  repair  the  ship,  and  so  had  never  arrived  at  their  destina- 
tion, the  ship-owner  could  not  possibly  have  deUvered  them,  and 
might  have  some  ground  for  saying  that  he  was  prevented  from 
doing  so  mediately,  by  perils  of  the  seas ;  but  they  did  arrive, 
and  they  might  have  been  delivered  if  the  ship-owner  had  paid  the 
debt  with  which  he  had  charged  them  ;  and,  therefore,  it  seems  to  us 
that  their  non-delivery  must  be  treated  as  occasioned  by  his  act,  or 
rather  his  default,  and  nothing  else.  But  it  is  said  further,  that 
the  issue  found  for  the  plaintiff,  arising  out  of  the  fourteenth  plea, 
was  immaterial ;  therefore  that  he  cannot  have  judgment.  Assum- 
ing, for  the  sake  of  argument,  though  we  do  not  think  that  it  was 
so,  that  such  issue  was  immaterial,  yet,  being  found  for  the 
plaintiff,  he  must  have  judgment  if  the  declaration  be  good,  and  if 
the  plea  be  not  good.  For  the  reasons  ah-eady  given,  we  think  the 
second  count  of  the  declaration  is  good,  inasmuch  as  it  shows  a 
non-delivery  of  the  cargo,  and  that  such  non-delivery  was  not 
occasioned  by  anything  contained  in  the  exception  in  the  bills  of 
lading ;  and,  for  the  same  reasons,  we  think  that  the  fourteenth 
plea  is  bad,  being  in  substance  the  same  attempted  defence  which 
is  set  up  by  the  sixth  plea  to  the  first  count,  which  the  Court  of 
Exchequer  has  decided  to  be  bad,  and  in  which  decision  we  entirely 
concur.  Upon  the  whole,  therefore,  we  are  of  opinion  that  judg- 
ment must  be  given  for  the  defendant  in  error,  and  the  judgment 
below  must  be  affirmed. 

Judgment  for  the  defendant  in  error^  upon  the  bUl  of 
exceptiofis ;  and  the  judgment  of  the  Court  below 
upon  demurrer  affirmed. 
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IN   THE  COUKT  OF   EXCHEQUER. 


BRINE  V.  BAZALGETTE.  i849. 

(3  Ex.  692-695 ;  S.  C.  18  L.  J.  Ex.  348.)  AprU2S. 

In  an  action  for  a  libel,  charging  the  plaintiff  with  want  of  competence         C  **^^  ^ 
and  skill  as  a  surveyor  in  particular  work  done  for  the  defendant,  evidence 
is  not  admissible,  for  the  purpose  of  showing  malice,  that  the  plaintiff  has 
on  other  occasions  acted  competently  and  skilfully  in  that  capacity. 

Case  for  libel.  The  declaration,  after  an  indacement  that  the 
plaintiff  was  a  surveyor,  and  employed  as  an  assistant  to  one 
H.  Castles,  in  the  service  of  the  defendant,  and  had  in  such  employ- 
ment performed  work  in  a  proper  manner  and  '*  with  competent 
skill,  care,  judgment,  and  integrity,"  charged  that  the  defendant, 
well  knowing  &c.,  but  contriving  &c.,  published  in  a  letter  to  the 
said  H.  Castles,  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning him  in  the  way  of  and  in  respect  to  his  said  trade  and 
business,  and  of  and  concerning  the  plaintiff  in  his  said  employ- 
ment, and  the  said  work  and  labour,  care,  diligence,  and  attendance 
80  done,  performed,  and  bestowed  by  the  plaintiff  as  aforesaid,  a 
false  and  scandalous  libel,  containing,  amongst  other  things,  the 
false,  scandalous,  defamatory,  and  libellous  matter  following,  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  in  his  said 
trade  and  business,  and  of  and  concerning  him  in  his  said  employ- 
ment, and  the  said  work  and  labour,  care  and  diligence,  and 
attendances  so  done,  performed,  and  bestowed  by  the  plaintiff  as 
aforesaid,  that  is  to  say,  ''  Deab  Sib,  (meaning  the  said  H.  Castles), 
— I  (meaning  the  defendant)  take  the  earliest  opportunity  to  inform 
you  (meaning  thereby  the  said  H.  Castles)  that  I  (meaning  the 
*8aid  defendant)  have  been  most  seriously  inconvenienced  and  [  ^093  ] 
annoyed  by  the  incompetency  of  two  of  your  assistants,  namely, 
Mr.  Brine  (meaning  the  plaintiff)  and  Mr.  D.  (meaning  thereby 
that  the  said  plaintiff  was  not  a  competent  and  skilful  surveyor,  and 
was  unacquainted  with  his  said  trade  and  business,  and  had  not 
done,  performed,  and  bestowed  the  said  work  and  labour,  care, 
diligence,  and  attendances,  so  done,  performed,  and  bestowed  by  the 
plaintiff  as  aforesaid  in  a  proper,  skilful,  and  workmanlike  manner). 
The  latter  is  not  a  surveyor  at  all,  and  has  put  me  to  such  incon- 
venience and  expense  that  I  (meaning  the  defendant)  cannot 
think  of  paying  him  for  the  time  he  spent  in  deceiving  me ;  and 
after  your  (meaning  the  said  H.  Castles)  assurance  that  the  men 
you  sent  me  were   all  personally  known  to  you,   and  might  be 
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Bbihb       depended  upon,  I  (meaning  the  said  defendant)  have  felt  much 
Bazalgbtte.  disappointed ; "  whereby   &c.      The  defendant  pleaded,  first.  Not 
guilty  ;  and  secondly,  that  the  plaintiff  was  not  a  surveyor ;  upon 
which  pleas  issues  were  joined. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  sittings 
after  last  Hilary  Term,  evidence  was  tendered  on  the  part  of 
the  plaintiff,  to  show  that  on  other  occasions  he  had  done  work  as 
a  surveyor,  in  which  he  had  evinced  his  competency  and  skilfulness. 
This  evidence  was  objected  to,  on  the  part  of  the  defendant,  and 
was  held  by  the  learned  Judge  to  be  inadmissible. 

Prentice  now  moved  for  a  rule  calling  on  the  defendant  to 
show  cause  why  there  should  not  be  a  new  trial,  on  the  ground 
that  this  evidence  had  been  improperly  rejected : 

Where  a  libel  is  jnimd  facie  a  privileged  communication,  it  lies 
upon  the  plaintiff  to  show  malice.  The  evidence  offered  went  to  show 
that  the  defendant  had  no  pretence  whatever  for  saying  that  the 
plaintiff  was  incompetent,  and  therefore  was  some  evidence  that  the 
statement  was  malicious.  The  innuendo  states,  that  the  plaintiff  was 
[  •694  ]  not  *a  competent  and  skilful  surveyor.  In  Fountain  v.  Boodle  (i)  Lord 
Dbnman,  Ch.  J.,  says,  ''A  character  bond  fide  given  to  a  servant  of 
any  description  is  a  privileged  communication,  and  in  giving  it 
bond  fides  is  to  be  presumed.  Even  though  the  statement  should 
be  true  in  fact,  the  master  will  be  held  justified  by  the  occasion  in 
making  that  statement,  unless  it  can  be  shown  to  have  proceeded 
from  a  malicious  mind.  Malice  may  be  established  by  various 
proofs :  one  may  be  that  the  statement  is  false,  to  the  knowledge 
of  the  party  making  it."  In  that  case,  the  defendant  had  written 
of  the  plaintiff,  who  had  acted  as  a  governess  in  the  defendant's 
family,  ^'  I  parted  with  her  on  account  of  her  incompetency,  and 
not  being  ladylike  nor  good  tempered  ;  "  and  general  evidence  was 
given  of  the  plaintiff's  competency,  good  temper,  and  manners,  by 
witnesses  who  were  her  personal  friends. 

(Pollock,  G.  B.  :  There  was  no  objection  made  to  the  admission 
of  that  evidence ;  and,  moreover,  this  case  does  not  resemble  the 
case  cited,  for  temper,  which  was  one  of  the  points  in  the  case,  is 
of  general  character.  What  could  be  the  use  of  showing  compe- 
tency upon  other  occasions?  The  charge  here  made  by  the 
defendant  was,  that  the  plaintiff  on  a  particular  and  specific 
occasion  did  some  work  in  an  improper  manner. 
(1)  61  E.  E.  121  (3  Q.  B.  6). 
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Pabke,  B.  :  Looking  at  the  context,  the  meaning  of  the  words  of       Brike 
the  alleged  libel  are,  that,  as  towards  the  defendant,  the  plaintijff  bazalorttb. 
has  acted  as  an  incompetent  sarveyor.) 

Pabke,  B.  : 

The  objection  is,  that  the  evidence  of  the  plaintiff's  general 
competency  as  a  surveyor  was  improperly  rejected.  But  I  am  of 
opinion  that  the  charge  impates  incompetency  in  a  particular 
transaction  merely.  Evidence  offered  which  does  not  deny 
incompetency  in  that  transaction,  but  which  is  evidence  of  general 
competency  *only,  is  not  admissible.  The  case  in  the  Queen's  [  •«>9^  ] 
Bench  is  clearly  distinguishable,  as  temper  is  a  qualification  of 
general  character. 

Pollock,  C.  B.,  Rolfb,  B.,  and  Platt,  B.,  concurred. 

RtUe  refused. 


CANNAM  AND  Another  v.  FARMER.  i849. 

(S  Ex.  698-700.)  AprilJH. 

If  a  person  be  under  a  legal  disability  to  contract,  his  statements  cannot  [  ^^^  1 
create  a  contract  by  estoppel.  In  an  action  on  a  promissory  note  when  the 
burden  of  proof  is  (except  as  to  interest)  thrown  by  the  pleadings  on  the 
defendant,  the  defendant  has  the  right  to  begin,  although  the  plaintiff  seeks 
to  recover  interest  upon  the  note,  which  is  not  made  payable  upon  the  face 
of  the  instrument. 

Assumpsit  by  the  plaintiflfs,  as  payees  of  three  promissory  notes 
of  201.  each,  dated  the  7th  of  April,  1847,  against  the  defendant,  as 
maker.  Plea,  that,  at  the  time  of  the  making  of  each  of  the  said 
notes  by  the  defendant,  she  was  the  wife  of  James  Farmer,  who  is 
still  living.  The  replication  traversed  the  plea,  and  upon  the 
replication  issue  was  joined.  At  the  trial  of  the  cause,  before 
Alderson,  B.,  at  the  Middlesex  sittings  in  the  present  Term,  the 
plaintififs'  counsel  claimed  the  right  to  begin,  on  the  ground  that 
the  plaintififs  went  for  interest  on  the  notes,  and  therefore  sought 
the  recovery  of  substantial  damages.  The  learned  Judge,  however, 
ruled  that  the  defendant  had  the  right  to  begin.  Evidence  was 
then  given  in  support  of  the  plea,  in  reply  to  which  the  notes  on 
which  the  action  was  brought  were  given  in  evidence,  when  it 
appeared  that  they  were  signed  by  the  defendant  **  Ann  Farmer, 
widow."  It  was  thereupon  contended  that  this  was  an  estoppel, 
and  was  a  complete  answer  to  the  defence  set  up.    The  learned 
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Cannam      Judge,  however,  raled  that  it  was  not,  and  the  defendant  had  a  verdict. 

r. 

Otter  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection. 

The  plaintiffs  had  the  right  to  begin. 

(Pabke,  B.  :  I  am  clearly  of  opinion,  in  the  present  case,  that 
the  defendant  had  the  right  to  begin.  The  general  rule  is,  that 
the  party  begins  upon  whom  the  buirthen  of  proof  lies  ;  to  which  rale 
there  are  a  few  exceptions,  as  in  actions  for  libel,  slander,  and 
injuries  to  the  person.  But  in  the  present  case  there  is  no  necessity 
for  a  jury  in  order  to  prove  the  amount  of  damages,  which  are  in 
fact  liquidated.    (His  Lordship  then  referred  to  Mercer  v.  Whall  (i).) 

f  *G99  ]  Here  the  interest  is  not  payable  on  the  face  *of  the  notes,  and  is, 
therefore,  recoverable  as  substantial  damages.  In  the  second 
place,  the  defendant  was  estopped. 

(Parks,  B.  :  The  law  throws  protection  round  infants  and  feme 
coverts,  and  you  cannot  make  them  liable  to  contract  by  their  own 
representation.) 

He  referred  to  Sanderson  v.  Colman  (2)  and  Freeman  v.  Cooke  (s). 

Pollock,  C.  B.  : 

I  am  clearly  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 
The  defendant  was  entitled  to  begin,  and  make  out  her  plea  of 
coverture.  There  would  have  been  no  difiference  in  the  result  if  the 
plaintiffs  had  begun.  Neither  do  I  think  this  is  an  estoppel.  There 
could  be  no  question  that,  if  there  had  been  a  doubt  about  the  fact 
of  the  marriage,  which  in  this  case  there  was  not,  the  statement  of 
the  party  might  have  had  some  effect ;  but  it  is  not  correct  to  call 
it  an  estoppel. 

Parke,  B.  : 

I  am  of  the  same  opinion.  There  is  no  difficulty  here  as  to  which 
party  had  the  right  to  begin,  nor  about  the  question  of  estoppel. 
The  defendant's  incapacity  to  contract,  by  reason  of  her  coverture, 
was  not  removed  by  her  representation.  It  is  not  an  estoppel  in 
any  way. 

With  respect  to  the  right  to  begin,  that  question  has  unfortunately 

(1)  64  R.  E.  544  (5  Q.  B.  447).  638. 

(2)  4  Man.  &  G.  209 ;  -L  Scott,  N.  E.  (3)  76  E.  E,  711  (2  Ex.  654). 
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undergone  much  discussion.  I  well  remember  fcbe  memorandum  in  cannam 
respect  of  Cooper  v.  Wakley  (i),  where  Lord  Tkntbrdbn  held,  that  fabmbb. 
be  has  a  right  to  begin  upon  whom  the  affirmative  of  the  issue  rests. 
That  decision  was  unpalatable  to  Sir  James  Scarlett,  who  was 
counsel  in  the  cause,  and  subsequently,  at  a  meeting  of  the  Judges, 
a  resolution  was  come  to,  that  for  the  future  the  plaintiff  should 
have  the  right  to  begin  in  actions  for  libel,  slander,  and  injuries  to 
the  person,  although  the  affirmative  issue  should  be  upon  the 
defendant.  A  memorandum  of  that  resolution  is  referred  to  in 
Mercer  v.  Whall.  In  *the  present  case  the  plaintiff  would  only  have  [  ♦too  ] 
to  prove  the  date  of  the  notes,  in  order  to  show  the  amount  of 
interest  due.  The  mere  production  of  the  notes  proves  the  amount 
of  interest  due  as  a  matter  of  course.  There  is,  therefore,  nothing 
which  requires  the  intervention  of  a  jury.  The  damages  were 
clearly  liquidated ;  and,  as  the  affirmative  of  the  issue  lay  upon  the 
defendant,  my  brother  Aldbrson  acted  perfectly  right  in  ruling  that 
the  defendant  was  the  proper  party  to  begin. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  The  Court  never  grant  a  rule  for  a 
new  trial  on  the  ground  that  the  wrong  party  had  begun,  unless 
also  some  injustice  has  arisen  from  that  circumstance.  No  injustice 
has  been  done  here.     The  learned  Judge  was  quite  correct. 

Platt,  B.  concurred. 

____^^___  R^^  refused, 

T0WN8END   and   Another   v.   DEACON.  is*^- 

April  27. 
(3  Ex.  706—712 ;  S.  C.  18  L.  J.  Ex.  298 ;  13  Jur.  366  ;  6  Dowl.  &  L.  659.)  . 

Where  a  person  dies  abroad  to  whom  a  right  of  action  has  accrued  during         t  '""  J 
his  residence  there,  and  he  never  returned  to  this  country  after  the  accrual 
thereof,  his  executors  may  sue  for  it,  although  more  than  six  years  have 
elapsed  since  it  accrued.     Quctre^  whether,  in  such  case,  the  executors  are 
not  bound  to  sue  within  six  years  after  their  testator's  death. 

Assumpsit  by  the  plaintiffs,  as  executrix  and  executor  oi  J, 
Hooper,  for  money  had  and  received  to  the  use  of  the  testator 
in  1882. 

Plea,  that  the  causes  of  action  did  not  accrue  within  six  years 
next  before  the  commencement  of  the  suit. 

Beplication,  that  the  causes  of  action  accrued  to  the  said  J. 
Hooper  before  the  1st  of  June,  a.d.  1888,  to  wit,  on  &c, ;  and  thati 

(1)  3  Car,  &  P.  474, 


792  1849.    EX.     8  EX.  706—707.  [b.b. 

TowHSKND  at  the  time  of  the  accruing  of  the  said  causes  of  action  and  each 
Deacon.  and  every  of  them,  he  the  said  J.  Hooper  was  beyond  the  seas,  to 
wit  &c. ;  and  that  the  said  J.  Hooper  did  not  ever  after  the  time  of 
the  accruing  of  the  said  causes  of  action  or  any  or  either  of  them, 
return  from  beyond  the  seas,  <tc. ;  and  that  the  said  J.  Hooper,  at 
the  time  of  the  accruing  of  the  said  causes  of  action  and  each  and 
every  of  them,  to  wit  <tc.,  and  from  thence  until  and  on  and  during 
the  1st  of  June,  1888,  and  from  thence  until  and  at  the  time  of  his 
death,  to  wit,  the  day  and  year  in  that  behalf  aforesaid,  was  and 
continued  to  be  beyond  the  seas,  and  not  in  the  United  Kingdom 
of  Great  Britain  and  Ireland,  or  in  either  of  the  islands  of  Man, 
Guernsey,  Jersey,  Alderney,  or  Sark,  or  in  any  island  adjacent  to 
any  of  them,  being  part  of  the  dominions  of  the  Sovereign  of  this 
kingdom  ;  and  the  said  J.  Hooper  did  not  at  any  time  after  the 
accruing  of  the  said  causes  of  action,  or  any  or  either  of  them,  on 
the  said  Ist  of  June,  1883,  or  at  any  time  afterwards  during  his 
life,  come  or  return  to  the  said  United  Kingdom,  or  into  either  of 
the  said  other  islands ;  and  that  the  plaintiffs,  at  and  after  the  time 
of  the  death  of  the  said  J.  Hooper,  to  wit  <&c.,  were  and  thence 
hitherto  have  been  in  this  realm,  to  wit,  in  London,  and  not  beyond 
the  seas,  or  at  any  place  out  of  the  said  United  Kingdom  and  the 
said  other  islands  ;  and  that  this  action  was  commenced  and  taken 
[  •707  ]  by  the  plaintiffs  as  such  executrix  and  *executor  as  aforesaid,  within 
six  years  next  after  the  death  of  the  said  J.  Hooper.  Verification. 
Bejoinder,  that  at  the  time  of  the  accruing  of  the  causes  of  action 
to  the  testator,  and  for  six  years  after,  the  testator  was  living  beyond 
the  seas,  and  was  of  sound  mind  and  of  full  age,  and  not  non 
compos  mentis  or  imprisoned,  or  an  infant  under  the  age  of  twenty- 
one  years,  and  might  have  sued  during  all  that  time ;  and  that, 
during  all  that  time,  and  until  his  death,  he  neglected  to  do  so ;  and 
that  the  present  action  was  commenced  after  the  death  of  the 
testator,  and  after  the  time  and  limitation  of  six  years,  as  aforesaid, 
had  fully  elapsed. 

General  demurrer,  and  joinder.  The  plaintiffs*  point  for  argument 
was,  that  the  executors  of  a  creditor  who  was  at  the  time  of  the 
debt,  and  thence  until  his  death,  beyond  the  sea,  may  bring  thei? 
action  within  six  years  next  after  his  death.  The  defendant's 
point  was,  that  by  the  8rd  section  of  the  21  Jac.  I.  c.  16,  the  action 
having  been  brought  six  years  after  it  occurred,  it  was  barred,  and 
that  the  proviso  in  the  7th  section  of  the  same  Act  did  apply  to 
the  present  case. 
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WiUes,  in  support  of  the  demurrer :  Townsknd 

V. 

The'question  in  the  present  case  is  simply  this  :  If  a  creditor  is  deacon. 
abroad  at  the  time  of  the  accruing  of  the  cause  of  action,  and  dies 
abroad  without  having  come  to  this  country,  is  the  cause  of  action 
wholly  gone  by  his  death  ?  The  Statute  of  Limitations,  21  Jac.  I. 
c.  16,  after  limiting  the  time  for  bringing  the  action,  provides,  by 
sect.  7,  that  if  any  person  so  entitled  **  be  or  shall  be,  at  the  time 
of  any  such  cause  of  action  given  or  accrued,  fallen  or  come,  within 
the  age  of  twenty-one  years,  feme  covert,  rwn  covipos  mentis, 
imprisoned,  or  beyond  the  seas,  then  such  person  or  persons  shall 
be  at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same 
within  such  times  as  are  before  limited,  after  their  coming  to  or 
being  of  full  age,  discovert,  of  sane  memory,  at  large,  or  returned 
from  beyond  the  seas,  as  other  jfersons  having  *no  impediment  [  •708  ] 
should  have  done."  If  the  case  of  an  executor  be  omitted  in  the 
statute,  the  common  law  right  to  sue  will  prevail.  The  case  of 
being  abroad  is  put  on  the  same  footing  in  the  statute  as  those  of 
infants  and  persons  non  compotes  mentis,  and  the  construction  which 
is  now  contended  for  by  the  defendant  would  lead  to  an  absurdity. 
In  Le  Veiix  v.  Berkeley  (i),  it  was  held  that  a  creditor  residing  abroad 
had  a  right  of  action  against  his  debtor  without  returning  to  this 
country,  and  in  the  same  way  the  right  vests  in  his  executor 
upon  his  death. 

(RoLFE,  B. :  How  long  a  period  of  time  has  the  executor  after 
the  death  of  the  testator  dying  abroad  within  which  he  may  sue 
for  the  debt  ?) 

Six  years,  at  all  events. 

Crompton,  contra  : 

Either  the  executor  is  not  within  the  statute,  or  else  he  comes 
within  the  rule  in  those  cases  in  which  the  Courts  have  held  that  a 
party  ought  to  sue  within  a  reasonable  time,  that  is,  within  a 
year.  It  is  been  said  that  the  executor  has  six  years  after  his 
testator's  death  in  such  a  case.  It  might  equally  be  contended 
that  he  has  sixty.  The  case  is  clearly  within  the  8rd  section, 
and  cannot  be  brought  within  the  proviso  contained  in  the  7th. 
Now  the  8rd  section  enacts,  that  all  actions  like  the  present 
shall  be  commenced  and  sued  ''within  six  years  next  after  the 
cause  of  such  actions  or  suits,  and  not  after."     The  case  of  an 

(1)  2Dowl.  &L.  31. 
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TOWN8KND     executor  is  not  mentioned  in  the  proviso  in  the  7th  section.     The 
Deacon.       right  is  given  to  the  particular  person. 

(Parke,  B.  :  In  Strithorst  v.  GrcRme  (i),  the  Court  of  King's  Bench 
seem  to  have  been  of  opinion  that  the  case  of  an  executor  was  out 
of  the  statute  altogether.  At  common  law  his  right  would  not  be 
barred  by  lapse  of  time. 

Platt,  B.  :  If  the  creditor  had  remained  abroad  for  fifty  years,  he 

would  still  have  retained  the  right  of  bringing  the  action  within  six 

[  •709  ]       years  after  his  return,  *and  his  death  abroad  would  not  altogether 

destroy  that  right.     There  is  nothing  in  the  statute  requiring  the 

action  to  be  brought  within  a  reasonable  time.) 

In  B.  N.  P.  160,  it  is  said,  "  If  an  executor  takes  out  proper  process 
within  a  year  after  the  death  of  his  testator,  if  the  six  years  were 
not  elapsed  before  the  death  of  the  testator,  though  they  be  elapsed 
within  that  year,  yet  it  will  be  sufficient  to  take  it  out  of  the 
21  Jac.  I.  c.  16,  by  the  equity  of  sect.  4 :  Cawer  v.  James  (2).  So  if 
an  executor  bring  assumpsit,  but  die  before  judgment,  and  the  six 
years  run,  his  executor  may  notwithstanding  bring  a  fresh  action, 
so  as  he  bring  it  within  a  reasonable  time,  which  is  to  be  discussed 
at  the  discretion  of  the  justices,  upon  the  circumstances  of  the  case : 
Wilcocks  V.  Hugging  "(8).  Under  the  Brd  section  the  right  of  action 
is  gone,  and  the  plaintiff  cannot  bring  himself  within  the  proviso 
in  the  7th. 

WiUes,  in  reply,  referred  to  Go.  Litt.  209  b,  210  a;  Williams  on 
Executors,  1602;  and  Rhodes  v.  Smethurst(4,). 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  our  judgment. 
I  cannot  resist  what  has  been  said  by  my  brother  Platt  in  the 
course  of  the  argument.  Here  is  a  man  abroad  with  a  right  of 
action,  and  it  is  admitted  that,  if  he  had  returned  to  England,  he 
might  sue  at  any  time  within  six  years  after  his  return ;  but  then 
it  is  contended,  that  if  he  dies  abroad,  or  even  whilst  he  is  return- 
ing for  the  express  purpose  of  bringing  his  action,  the  executors,  to 
whom,  as  far  as  they  are  concerned,  the  right  of  action  has  accrued, 
are  to  lose  it.     There  is  certainly  nothing  in  the  statute  to  lead  to 

0)3  Wile.  145;  2  W.  Bl.  723.  (3)  Fitz.  170 ;  S,  C.  2StT.  907. 

(2)  Willea,    255 ;    nom.    Karvcr    y,  (4)  4  M.  &  W.  42, 
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that  conclusion.     It  is  then  said,  that  from  certain  cases  the  doctrine    Townbknd 

would  follow,  that,  under  such  circumstances,  the  executor  must      ubacok. 

sue  within  a  year,  or  within  a  reasonable  time  after  the  accruing  to 

him  of  the  cause  of  action.     *But  there  is  nothing  in  the  statute       [  *7io  ] 

which  has  any  reference  to  the  period  of  a  year,  or  a  reasonable 

time.     The  Courts  have  indeed  held,  that,  under  the  4th  section, 

where  proper  process  has  been  issued    by  the  testator,  and  the 

time  to  which  the  statute  points  has  expired  before  judgment,  the 

equity  of  the  statute  will  apply,  so  as  to  enable  the  executor  to  take 

up  the  action.    But  there  is  nothing  of  that  kind  here.     We  have 

an  express  authority  upon  this  question  in  the  case  of  Strithorst  v. 

Grame  (i),  of  which  there  is  also  a  note  in  2  W.  Bl.  728.     It  is 

there  said,  ''If  the  plaintiff  is  a  foreigner,  and  doth  not  come  to 

England  in  fifty  years,  he  still  hath  six  years  after  his  coming  to 

England  to  bring  his  action ;  and,  if  he  never  comes  to  England 

himself,  be  has  always  a  right  of  action  while  he  lives  abroad,  and 

BO  have  his  executors  or  administrators  after  his  death.'*     That 

applies  as  much  to  an  Englishman  who  goes  abroad  before  the 

cause  of  action  accrues,  as  to  a  foreigner  who  has  never  been  in 

England.     Now  executors  represent  the  testator,  and  have  all  his 

rights   as  representing  him.      If  the   testator  had   returned,   he 

might  have  brou<^ht  this  action,  and  I  think  his  executors  may  also 

do  so.     It  is  not  now  necessary  to  consider  the  question,  whether 

the  executor  would  be  able  to  bring  the  action  after  the  expiration 

of  six  years.     It  is  enough  to  say  that  that  question  does  not  now 

arise. 

Parke,  B.  : 

I  am  of  the  same  opinion  with  my  Lord  Chief  Baron.  The  7th 
section  of  this  statute  extends  the  period  for  bringing  the  action  to 
all  persons  who  are  infants,  feme  coverts,  non  compotes  mentis^ 
imprisoned,  or  beyond  the  seas,  and  enables  all  such  persons  to 
sue  within  the  times  previously  limited,  the  time  to  be  reckoned 
from  the  moment  when  they  become  of  age,  discovert,  i&c.  It  is 
quite  clear  that  each  of  these  persons  might  have  ♦brought  the  t*^^*  ] 
action  within  those  respective  times,  and  it  appears  to  me  that 
their  executors  might  equally  do  so,  as  standing  in  the  same  position 
and  possessing  the  same  rights.  It  also  appears  to  me,  that  the 
opinion  of  the  Court,  in  the  case  of  Strithorst  v.  Grame,  which  has 
been  referred  to,  in  effect  decides  the  present  case.     In  the  case  of 

(1)  3  Wils.  145. 
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TowNSBND  a  person  who  never  comes  to  England,  it  is  questionable  whether 
Deacon.  the  executor  does  not  retain  all  his  rights  under  the  7th  section ; 
but  as  that  question  does  not  arise  here,  where  the  action  has  been 
brought  within  six  years,  it  is  unnecessary  to  decide  it.  I  am 
inclined  in  such  case  to  think  that  the  executor  is  under  no  restraint 
whatever.  As  to  the  argument  founded  on  the  equitable  construc- 
tion put  upon  the  4th  section,  those  were  cases  in  which  an  action 
had  been  already  commenced,  and  a  reasonable  time  was  allowed 
for  its  continuance,  by  analogy  to  the  old  proceeding  by  journeys 
accounts. 

RoLFB,  B. : 

I  am  of  the  same  opinion.  There  is  some  difScuIty  in  the  question ; 
but  the  positive  opinion  expressed  in  the  case  of  Strithorst  v.  Gr<tme, 
is  a  safe  ground  upon  which  we  may  rest  our  judgment.  It  was 
there  decided,  that  if  a  foreigner,  and  whether  he  be  a  foreigner  or 
not  makes  no  difference,  never  comes  to  England,  he  has  always 
his  right  of  action,  and  so  have  his  executors  or  administrators 
after  his  death.  That  is  a  very  convenient  construction  of  the  statute. 
There  is,  however,  this  difficulty:  the  7th  section  provides,  that 
certain  persons,  including  such  as  are  beyond  the  seas,  ''  shall  be 
at  liberty  to  bring  the  same  actions  within  such  times  as  are  before 
limited,  after  their  coming  to  full  age,  returned  from  beyond  the 
seas,  &c."  Strictly  speaking,  that  has  never  happened ;  but  if  it  is 
to  be  taken  as  following  clearly  that  the  party  himself  might  bring 
the  action,  what  is  to  become  of  the  executors'  action,  where  the 
f  ♦712  ]  testator  *never  comes  to  England?  My  brother  Parke  thinks  that 
he  might  bring  it  at  any  time.  The  more  reasonable  equity  would 
be,  to  consider  the  right  of  action  as  accruing  to  the  executor  at  the 
time  of  the  death  of  the  testator,  and  that  the  action  ought  to  be 
brought  within  six  years  of  that  time.  Here,  however,  the  ques- 
tion does  not  arise,  as  the  action  has  been  brought  within  six 
years. 

Platt,  B.,  concurred. 

Judgment  Jor  the  plaintiffs. 
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KEIGHTLEY  v.   WATSON  and   Another.  i849. 

(3  Ex.  716—728 ;  S.  0.  18  L.  J.  Ex.  239.)  Ajfrn27. 

Goyenant  by  one  plaintiff,  on  a  deed  executed  by  one  A.  A.  D.  of  the  first  [  ^ '  6  ] 
part,  the  plaintiff  of  the  second  part,  and  the  defendants  of  the  third  part. 
The  deed,  after  reciting  that  A.  A.  !D.  had  agreed  to  purchase  certain  land 
of  the  plaintiff,  which  same  land  A.  A.  D.  had  agreed  to  sell  to  the  defen- 
dants, stated  that  it  was  thereby  covenanted  by  each  party  thereto,  that 
A.  A.  D.  should  sell,  and  the  defendants  should  purchase,  the  said  land  at 
7,335/.,  900/.  to  be  paid  upon  the  execution  of  the  deed,  and  6,435/.  on  the 
27th  of  November,  1851.  The  deed  then  contained  the  following  covenant : 
**  And  the  said  E.  W.  and  H.  W.  (the  defendants),  for  themselves,  their 
heirs,  &c,.  hereby  covenant  with  the  said  W.  T.  K,  (the  plaintiff),  his 
executors,  &c.,  and,  as  a  separate  covenant,  with  the  said  A.  A.  D.,  his 
executors,  &c,  that  they  the  said  R.  W.  and  H.  W.,  their  heirs,  &c.,  shall, 
on  performance  of  the  covenant  and  agreement  hereinbefore  contained  on 
the  part  of  the  said  A.  A.  D.,  pay  to  the  said  W.  T.  K.,  his  executors,  &c., 
or  to  the  said  A.  A.  D.,  his  executors,  &c.,  in  case  the  said  W.  T.  K,  his 
executors,  &c.,  shall  then  have  been  paid  his  or  their  purchase-money, 
payable  &c.,  the  sum  of  6,435/.,  being  the  remainder  of  the  said  purchase- 
money,  on  or  before  the  27th  of  November,  1851.  And  further,  that  the 
said  R.  W.  and  H.  W.,  their  heirs,  &c.,  shall,  in  the  meantime,  and  until 
the  whole  of  the  said  sum  of  6,435/.  shall  be  paid  off,  pay  to  the  said 
W.  T.  K,,  his  executors,  &c.,  interest  on  so  much  of  the  purchase-money 
as  shall  from  time  to  time  remain  unpaid,  at  the  rate  of  5/.  per  cent,  per 
annum,  from  the  date  of  these  presents,"  &c. :  Held,  that  W.  T.  K.,  the 
plaintiff,  might  properly  sue  alone  for  interest  on  the  unpaid  portion  of  the 
purchase-money,  the  covenant  being  several. 

CoTBNANT  upon  an  indentare  of  the  27th  of  November,  1844, 
made  between  one  A.  A.  Dobbs  of  the  first  part,  the  plaintiiOf  of  the 
second  part,  and  the  defendants  and  one  Jerome  Smith,  since 
deceased,  of  the  third  part  {profert).  The  declaration,  after 
reciting  certain  matters  in  the  deed,  and  setting  out  certain  cove- 
nants hereinafter  expressly  ^stated,  and  the  necessary  averments  [  *7i7  ] 
of  performance,  &c.,  alleged  as  a  breach  the  non-payment  by  the 
defendants  to  the  plaintiff  of  certain  interest  on  a  part  of  the 
purchase-money  of  certain  lands,  &c.,  payable  by  virtue  of 
that  instrument. 

The  defendants,  having  craved  oyer  of  the  deed,  set  it  out  in 
their  plea  verbatim.  The  deed,  after  reciting  an  indenture  entered 
into  by  the  defendants  and  plaintiff  and  Dobbs,  whereby  the  latter 
agreed  to  purchase  of  the  plaintiff  certain  parcels  of  land  and 
tenements,  and  after  reciting  that  Dobbs  had  agreed  with  the 
defendants  and  Smith  to  sell  them  the  said  several  parcels  of  land 
and  tenements,  stated  that  each  of  the  parties  thereto,  so  far  as 
related  to  the  acts  and  deeds  on  his  own  part  to  be  performed,  did 
thereby  for  himself,  his  heirs,  <&c.,  covenant  and  agree  with  the 
other  of   them,  that  Dobbs  should  sell,  and  the  defendants  and 
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Kbiohtlkt  Smith  should  parchaee,  the  said  parcels  of  land  (describing  them) 
Watson,  ftt  the  sum  of  7,385{.,  to  be  paid  by  the  defendants  and  Smith  by 
the  payment  of  900Z.  upon  the  execution  of  the  deed,  and  6,485f. 
on  the  27th  of  November,  1851 ;  and  that  Dobbs  should  then,  or 
within  a  month  after  notice,  deliver  to  the  defendants  and 
Smith  an  abstract  of  his  title,  i&c.  The  deed  then  proceeded  to 
state  that  Dobbs  covenanted  ''  tliat  he,  and  that  all  other  necessary 
conveying  parties,  &c.,  should,  on  payment  on  the  27th  of  Novem- 
ber, 1851,  of  the  said  sum  of  6,435Z.,  remainder  of  the  said  purchase- 
money  as  aforesaid,  execute  a  proper  conveyance  of  the  said 
hereditaments,  &c.,  unto  the  defendants  and  Smith,"  &e. 

Then  followed  the  covenant  upon  which  the  present  action  was 
brought :  "  And  the  said  B.  Watson,  H.  Watson,  and  J.  Smith,  for 
themselves,  their  heirs,  executors,  and  administrators,  hereby 
covenant  with  the  said  W.  T.  Eeightley,  his  executors,  adminis- 
trators, and  assigns,  and  as  a  separate  covenant  with  the  said 
[  *718  ]  X.  A.  Dobbs,  his  executors,  ^administrators,  and  assigns,  that  they 
the  said  B.  Watson,  H.  Watson,  and  J.  Smith,  their  heirs,  executors, 
administrators,  and  assigns,  shall,  on  performance  of  the  covenant 
and  agreement  hereinbefore  contained  on  the  part  of  the  said 
A.  A.  Dobbs,  pay  to  the  said  W.  T.  Eeightley,  his  executors, 
administrators,  or  assigns,  or  to  the  said  A.  A.  Dobbs,  his  executors, 
administrators,  or  assigns,  in  case  the  said  W.  T.  Eeightley,  his 
executors,  administrators,  or  assigns,  shall  then  have  been  paid  his 
or  their  purchase-money,  payable  by  virtue  of  the  said  in  part 
recited  contract,  the  sum  of  6,4852.,  being  the  remainder  of  the  said 
purchase-money,  on  or  before  the  27th  day  of  November,  1861 ; 
and  further,  that  the  said  B.  Watson,  H.  Watson,  J.  Smith,  their 
heirs,  executors,  administrators,  or  assigns,  shall,  in  the  meantime, 
and  until  the  whole  of  the  said  sum  of  6,435{.  shall  be  paid  off,  pay 
to  the  said  W.  T.  Eeightley,  his  executors,  administrators,  and 
assigns,  interest  on  so  much  of  the  purchase-money  as  shall  from 
time  to  time  remain  unpaid,  at  the  rate  of  52.  per  cent,  per  annum 
from  the  date  of  these  presents,  by  equal  half-yearly  payments,  on 
the  27th  of  May  and  27th  of  November  in  each  year ;  the  first 
payment  of  the  said  interest  to  be  made  on  the  27th  day  of  May 
next." 

The  deed  then  contained  a  covenant  by  Dobbs  with  the 
defendants  and  J.  Smith,  as  to  making  certain  sewers,  with 
certain  provisions  respecting  them ;  with  a  proviso  that  the  defen- 
dants and  J.  Smith  should  be  entitled  to  immediate  possession  of 
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the  premises,  and  that  they  should  be  entitled  to  an  absolute  con-    Keightlbt 
veyance  of  any  portion  upon  the  payment  of  a  certain  sum  per      watson. 
square  yard,  ia  case  W.  T.  Eeightley  had  been  paid  all  that  was 
due  to  him,  &c.     There  was  also  a  covenant  with  a  power  of  sale 
to  Dobbs  upon  non-payment  of  interest  or  principal,  with  a  certain 
proviso  as  to  compensation  for  mistake  in  quantity.    Then  followed 
a  covenant  by  the  plaintiff  that  he  would  not  exercise  his  *power  of       [  •yio  ] 
sale  under  the  contract  with  Dobbs,  until  default  in  payment  by  the 
defendants  of  interest  or  principal ;  and  for  conveyance  of  portions, 
if  required,  according  to  the  provisions  of  the  deed ;  and  that  the 
plaintiff  would  apply  all  monies  received  from  the  defendants  and 
J.  Smith  in  part  payment  of  the  debt  due  from  Dobbs. 

General  demurrer,  and  joinder. 

The  defendants'  point  for  argument  was,  that  the  declaration 
was  bad,  on  the  ground  that  the  said  A.  A.  Dobbs,  one  of  the 
parties  to  the  deed,  was  not  joined  in  the  action  as  a  co-plaintiff. 

Cowling f  in  support  of  the  demurrer  : 

The  declaration  is  bad,  by  reason  of  the  omission  of  Dobbs  as  a 
co-plaintiff.  The  deed  discloses  that  he  has  a  joint  interest  with 
the  plaintiff  in  the  subject-matter  of  this  action.  If  the  interest 
is  capable  of  being  construed  as  joint,  Dobbs  ought  to  have  been 
joined  in  the  action.  That  is  the  rule  laid  down  by  this  Court  in 
Bradbume  v.  Boijield  (i).  Hopkinson  v.  Lee  (2)  is  directly  in  the 
defendants'  favour.  The  covenant  there  contained  the  word 
"distinct," — here  it  is  ''separate;"  and  the  Court  of  Queen's 
Bench  held  that  a  party  ought  to  have  been  joined  by  reason  of 
her  joint  interest,  disclosed  by  the  deed,  in  the  subject-matter  of 
the  covenant.     (He  also  referred  to  Atiderson  v.  Martindcde  (3).) 

CromptoTif  contra : 

The  words  of  this  covenant  are  expressly  several,  and  not  joint ; 
and,  as  there  is  no  joint  interest  in  the  subject-matter  of  this 
covenant  disclosed,  the  action  is  properly  brought  by  the  plaintiff 
alone.  There  is  no  rule  of  law  which  precludes  parties,  if  tliey 
please,  from  ^entering  into  joint  and  several  covenants  in  the  same  [  *720  ] 
instrument,  provided  they  express  their  intention  clearly ;  and  such 
a  course  prevents  the  necessity  of  several  instruments  to  effect  that 
object.    It  is  in  all  cases  purely  a  question  of  construction.    The 

(1)  69  B.  R  749  (14  M.  &  W.  672).  (3)  6  K.  B.  334  (1  East,  497) 

(2)  66  E.  B.  617  (6  Q.  B.  964). 
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KnoRTLBT  words  of  the  deed,  "  as  a  separate  covenant "  with  the  plaintiff,  are 
Watsok.  express.  If  the  words  were  ambiguous,  then  it  would,  no  doubt, 
be  necessary  to  look  to  the  interest  of  the  parties.  The  case  of 
Hopkintan  v.  LeCy  even  if  it  be  considered  as  a  correct  decision,  is 
distinguishable  from  the  present ;  for  there  the  words  were,  *'  as  a 
distinct  covenant  with  and  to  the  said  A.  G.  H.,"  which  might 
mean  that  the  subject-matter  of  the  covenant  was  not  to  be  mixed 
up  with  the  others ;  and  moreover,  the  party  not  joined  had  a  joint 
interest.  It  was  consistent  with  the  words  there  used,  that  the 
covenant,  although  distinct,  was  intended  to  be  joint.  In  Slingsby*s 
case  (1),  the  covenant  was  with  certain  persons  named,  and  "  cum 
quolibet  et  qtuUibet  earum,'*  which  words  are  ambiguous.  The  word 
"separate*'  or  ''several"  is  a  technical  word,  which  the  word 
"  distinct "  is  not.  The  fact  that  a  party  has  some  interest  in  the 
consideration  stated  in  the  deed  is  not  a  sufficient  reason  that  he 
should  be  joined  in  the  action.  In  Mills  v.  Ladbroke  (2),  all  the 
parties  had  some  interest,  and  yet  it  was  there  held  that  they 
miglit  sue  separately :  Servante  v.  James  (3).  The  rule,  as  con- 
tended for  by  the  plaintiff  in  the  present  case,  is  consonant  with 
that  laid  down  in  BrcMume  v.  Botfidd  (4)  and  Sorsbie  v.  Park  (6). 
(He  also  cited  Tippet  v.  Hawkey  (6),  Dyer,  870,  464,  Withers  v. 
Bircham  (7),  and  2  Wms.  Saund.  117  b.) 

Cowling,  in  reply : 

[  *72i  ]  The  rule  is,  that,  if  the  language  of  *the  covenant  is  capable  of 

being  so  construed,  it  is  to  be  taken  as  joint  or  several,  according 
to  the  interest  of  the  parties  to  it.  The  word  here  is  "  separate,*' 
and  not  **  several,"  and  that  word  makes  no  difference. 

(BoLFB,  B. :  The  words  "  separate"  and  "several"  are  in  reality 
the  same,  both  coming  from  the  same  word,  separo^  the  only 
difference  being  the  change  in  the  manner  of  articulation.) 

The  interest  which  the  plaintiff  and  Dobbs  have  in  this  covenant  is 
joint,  and  not  separate ;  both  are  interested  in  the  consideration. 
Dobbs  is  relieved  by  payments  to  the  plaintiff.  Hopkinson  v.  Lee 
is  precisely  in  point.  If  the  plaintiff's  argument  be  correct,  two 
actions  would  lie, — one  by  Dobbs,  and  the  other  by  the  plaintiff : 
Wakefield  v.  Brown  (8). 

(1)  6  Co.  Hep.  18  b,  c  3.  (5)  67  E.  B.  283  (12  M.  &  W.  146). 

(2)  7  Man.  &  G.  218.  (6)  3  Mod.  263. 

(3)  34  R.  E.  465  (10  B.  &  0.  410).  (7)  27  K.  K.  350  (3  B.  &  C.  254). 

(4)  69  K.  K.  7-19  (14  M.  &  W.  559).  (8)  72  E.  E,  225  (9  Q.  B.  209). 
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Pollock,  C.  B.  :  Ebiohtlbt 

I  am  of  opinion  that  in  this  case  the  plaintiff  is  entitled  to  the  Watson. 
judgment  of  the  Court.  I  consider  that  the  inquiry  really  is 
as  to  the  true  meaning  of  the  covenant,  at  the  same  time  bearing 
in  mind  the  rule — a  rule  which  I  am  by  no  means  willing  to  break 
in  upon — that  the  same  covenant  cannot  be  treated  as  joint  or 
several  at  the  option  of  the  covenantee.  If  a  covenant  be  so 
constructed  as  to  be  ambiguous,  that  is,  so  as  to  serve  either  the 
one  view  or  the  other,  then  it  will  be  joint,  if  the  interest  be  joint, 
and  it  will  be  several,  if  the  interest  be  several.  On  the  other 
hand,  if  it  be  in  its  terms  unmistakeably  joint,  then,  although  the 
interest  be  several,  all  the  parties  must  be  joined  in  the  action. 
So,  if  the  covenant  be  made  clearly  several,  the  action  must  be 
several,  although  the  interest  be  joint.  It  is  a  question  of  con- 
struction. What,  then,  in  this  case,  did  the  parties  mean?  The 
words  of  the  covenant  are,  "  And  the  said  R.  Watson,  H.  Watson, 
and  J.  Smith,  for  themselves,  their  heirs,  executors,  and  adminis- 
trators, hereby  covenant  with  the  said  W.  T.  Eeightley,  his  executors, 
administrators,  and  assigns,  *and  as  a  separate  covenant  with  the  [  '722  ] 
said  A.  A.  Dobbs,  his  executors,  administrators,  and  assigns,  that 
they  "  will  do  so  and  so.  If  I  am  to  put  a  construction  upon  that, 
I  should  say  that  it  is  intended  to  be  a  several  or  separate  covenant. 
In  the  case  of  Hopkinson  v.  Lee,  it  seems  to  have  been  understood 
at  one  time  by  this  Court  that  there  were  joint  words.  There  are 
certainly  none.  But  the  nature  of  the  interest,  upon  looking  into 
that  particular  case,  may  possibly  justify  that  decision.  The  words 
of  this  instrument  are  several,  and  its  terms  disclose  a  several 
interest ;  the  covenant,  therefore,  must  be  construed  according  to 
the  words,  as  a  several  covenant,  and  it  appears  to  me  that  the 
words  used  by  the  parties  were  intended  to  create  such  a  covenant. 
I  think,  therefore,  that  the  plaintiff  is  entitled  to  sue  alone. 

Pabkb,  B.  : 

I  am  entirely  of  the  same  opinion  with  the  Lord  Chief  Baron. 
With  respect  to  the  rule  of  law  on  this  question,  I  apprehend  that 
there  is  no  doubt  about  it.  That  rule  was  correctly  laid  down  by 
Lord  Chief  Justice  Gibbs,  in  the  case  of  James  v.  Emery  (i),  as 
taken  with  the  qualification  annexed  to  it  by  Mr.  Preston,  which  is 
to  be  found  in  his  edition  of  the  "  Touchstone'*  (2).  That  qualifi- 
cation was  adopted  by  Lord  Abinoer,  C.  B.,  and  myself,  in  the  case 
(1)  19  E.  R.  503  (d  Price,  533).  (2)  Shep.  Touch.  166. 
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Kbightlbt    of  Sorsbie  v.  Park  (i)  ;  and  I  apprehend  that  the  Court  of  Queen's 
watsow.      Bench  misunderstood  us  in  the  interpretation  which  they  put  upon 
that  rule,  as  there  laid  down  by  us.     I  had  reason  to  explain  the 
matter  afterwards,  at  some  length,  in  the  case  of  Bradhume  v. 
Botfield,  in  which  I  pointed  out  that  neither  Lord  Abtnobr  nor 
myself   had  the  least  intention   of   interfering  with  Anderson  v. 
Martindale,  or  with  any  of   the   decided  cases.      The    rule  that 
covenants  are  to   be  construed  according  to  the  interest  of   the 
[  *72S  ]      parties,  is  a  rule  of  construction  merely,  *and  it  cannot  be  supposed 
that  such  a  rule  was  ever  laid  down  as  could  prevent  purties,  what- 
ever words  they  might  use,  from  covenanting  in  a  different  manner. 
It  is  impossible  to  say  that  parties  may  not,  if  they  please,  use 
joint  words,  so  as  to  express  a  joint  covenant,   and  thereby   to 
exclude  a  several  covenant,  and  that,  because  a  covenant  may  relate 
to  several  interests,  it  is  therefore  necessarily  not  to  be  construed 
as  a  joint  covenant.   If  there  be  words  capable  of  two  constructions, 
we  must  look  to  the  interest  of  the  parties  which  they  intended 
to  protect,  and  construe  the  words  according  to  that  interest.    I 
apprehend  that  no  case  can  be  found  at  variance  with  that  rule, 
unless  Hopkinson  v.   Lee  may  be  thought  to  have  a  contrary 
aspect.    During  the  course  of  the  argument  in  Bradhume  v.  Botfidd^ 
I  certainly  was  under  the  impression,  from  reading  the  case  of 
Hopkinson  v.  Lee,  that  there  were  in  that  case  words  capable  of 
such  a  construction  as  to  make  the  covenant  a  joint  covenant.     If 
that  bad  been  so,  then  the  words  subsequently  introduced,  would 
not  have  made  it  several,  unless  there  had  also  been  an  interest  in 
respect  of  which  it  could  be  several,  according  to  the  rule  referred 
to  by  the  Lord  Chief  Baron,  as  laid  down  in  Slingsby's  case,  that  it 
is  not  competent  to  the  Court  to  hold  the  same  covenant  joint  or 
several  at  the  option  of  the  covenantee.     Now  we  are  to  apply  the 
above-mentioned  rule  to  the  case  before  the  Court,  and  to  see 
whether  the  present  covenant   is  a  separate   covenant  with  the 
plaintiff  alone,  or  a  joint  covenant  with  the  plaintiff  and  Dobbs, 
who  has  not  been  joined  in  the  action.    I  think  that  there  is  no 
difficulty  in  saying  that  it  is  a  separate  covenant  with  the  plaintiff 
alone — that  there  are  no  words  to  constitute  it  a  joint  covenant — 
and  that  the  matters  therein  mentioned  are  capable  of  being  under- 
stood as  composing  two  different  covenants,  relating  to  two  different 
interests,  the  one  in  which  Keightley  is  concerned,  and  the  other 
[  '724  ]       in   which  Dobbs   is   *concerned.     The  covenant  is   this :    "  The 

1)  67  E.  E.  283  (12  M.  &  W.  166,  158). 
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defendants,  for  themselves,  their  heirs,  executors,  and  administrators  Ebiohtlby 
covenant  with  Keightley,  his  executors,  administrators,  and  assigns  ;  watbon. 
and,  as  a  separate  covenant,"  not — *'  and  with  A.  A.  Dobbs ;  *' — 
•*  and,  as  a  separate  covenant  with  A.  A.  Dobbs,  his  executors,  <tc.*' 
(His  Lordship  read  the  covenant,  and  proceeded.)  Now  in  this 
case  there  are  two  separate  interests,  to  be  provided  for  by  these 
separate  covenants ;  and  in  this  respect  the  case  differs  entirely 
from  that  of  Hopkinson  v.  Lee,  because,  upon  looking  at  the  context 
in  that  case,  there  was,  in  truth,  only  one  joint  interest  to  be  pro- 
tected. It  was  the  money  of  one  which  the  other  had  advanced. 
But  in  the  present  case  there  are  clearly  two  distinct  and  separate 
interests  to  be  protected  by  the  covenants :  one  is  Keightley*s 
interest  in  the  principal,  until  he  shall  have  been  paid  off  by 
Dobbs,  in  which  case  Dobbs  would  have  to  receive  the  whole  of 
the  purchase-money ;  and,  if  he  should  be  paid  off  by  Dobbs,  then 
a  separate  interest  in  Dobbs  to  receive  the  purchase-money  or 
balance  of  the  purchase-money,  on  the  day  when  the  purchase 
should  be  completed.  These  are  two  distinct  and  separate  interests. 
Then,  there  being  in  this  case  no  joint  words,  it  is  obvious  that  the 
parties  meant  these  to  be  two  covenants  in  respect  of  their  separate 
interests,  and  they  ought  to  be  so  construed.  Then  comes  that 
branch  of  the  covenant  upon -which  the  action  is  brought,  namely, 
to  pay  the  interest  in  the  meantime.  Now,  that  is  a  covenant  to 
pay  interest  to  Keightley  in  the  meantime.  It  is  obvious  that  he 
is  the  person  who  is  intended  to  receive  it.  And,  in  the  next  place, 
there  is  no  provision  as  to  what  is  to  be  done  in  case  Keightley  is 
paid.  It  seems  to  me  to  be  quite  clear,  that  the  parties  mean  that 
Keightley  is  to  receive  the  interest  on  his  own  account,  until  he  be 
paid  off,  and,  if  he  should  be  paid  off  the  principal  by  Dobbs,  then 
that  he  is  to  receive  the  interest  of  the  purchase-money  as  trustee 
for  Dobbs,  until  the  *principal  is  paid  off.  Looking,  therefore,  at  [  *726  ] 
the  interest  of  the  parties,  as  it  appears  from  the  context,  we  are 
not  only  able,  but  called  upon,  according  to  the  express  words,  to 
construe  this  to  be  a  separate  covenant.  If  there  had  been  words 
importing  a  joint  covenant  with  the  plaintiff  and  Dobbs  as  to 
the  principal  money,  I  should  have  felt  considerable  difficulty 
in  saying  that  an  action  for  interest  must  not  have  been  brought  by 
both,  because  in  that  case  there  would  have  been  an  interest  which 
the  joint  covenant  would  protect,  allhough,  with  regard  to  the 
other  part,  there  would  not  have  been  any  such  joint  interest.  But 
the  absence  of  any  words  to  constitute  a  joint  covenant  is  a  strong 

61—2 
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reiohtlst  argument  with  me  that  it  was  the  intention  of  the  parties,  that,  at 
Watsok.  aU  events,  when  the  contingency  should  happen  of  the  principal 
being  paid  off,  the  interest  was  to  be  paid  to  Eeightley,  and  that  he 
was  the  person  to  sue,  if  that  were  not  paid.  Without  any  farther 
observations  upon  the  case  of  Hbpkimon  v.  Lee,  it  seems  to  me  that 
tlie  present  case  is  clearly  distinguishable  from  it,  because  on  the 
face  of  this  instrument  the  parties  have  separate  interests ;  so  that 
we  are  called  upon  to  construe  a  separate  covenant  according  to  the 
precise  words  of  it.  I  feel  no  difficulty  in  saying,  that  the  rule 
which  we  adopted  in  Bradbarne  v.  Botfteld  is  the  correct  one ;  I 
think  it  is  impossible  to  doubt  the  rule  to  be  one  of  construction 
merely,  and  that,  like  all  other  rules  of  construction,  it  must  bend 
to  express  words.  It  cannot  be  supposed  that  there  can  be  any 
intention  on  the  part  of  the  Court  to  force  parties  to  do  a  joint  act 
when  they  intended  to  do  a  separate  act,  or  to  do  a  separate  act 
when  they  intended  to  do  a  joint  act,  and  in  either  case  have  clearly 
expressed  such  intention. 

BoLFB,  B.  : 

I  am  of  the  same  opinion.  It  seems  to  me  that  the  question 
turns  entirely  upon  the  rule,  as  stated  by  my  brother  Parkb,  which 
[  •726  ]  was  distinctly  laid  down  by  this  *Court  in  the  cases  cited,  and  in 
which  I  fully  concur.  It  appears  to  me,  that  Mr.  Preston's  sugges- 
tion was  perfectly  well  founded,  that  the  rule  in  Slingshy*$  case  was 
was  not  a  rule  of  law,  but  a  mere  rule  of  construction.  From  that 
case  it  appears,  that,  if  a  covenant  be  cttm  quolibet  et  qualibet  eorttm^ 
that  may  be  either  a  joint  or  several  covenant,  and  it  will  depend 
upon  the  context  whether  it  is  to  be  taken  as  a  joint  or  several ; 
but  it  cannot  be  both.  The  rule  given  in  Slingsby's  case  is  not 
very  satisfactory  to  my  mind,  namely,  with  regard  to  the  difficulty 
which  arises  as  to  the  proper  person  to  recover  damages.  If  a 
party  choose  to  enter  into  a  covenant  which  creates  such  a  difficulty, 
I  do  not  see  what  the  Court  has  to  do  with  it.  It  is  clear  that 
parties  can  so  contract  by  separate  deeds ;  why,  then,  should  they 
not  be  able  equally  to  do  so  by  separate  covenants  in  the  same 
deed?  If  they  so  word  one  covenant  as  to  make  it  a  joint  and 
separate  covenant,  had  it  not  been  otherwise  decided,  I  confess  I 
should  have  seen  nothing  extraordinary  in  holding,  that  if  they 
choose  so  to  contract  as  to  impose  upon  themselves  that  burthen, 
and  state  it  to  be  both  joint  and  several,  the  Court  ought  so  to  con- 
strue it.     But  Slingshy'g  case  has  laid  down  the  opposite  rule.     I 
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take  it,  that  from  that  time  the  rule  has  always  been — whether  dis-    Kbightley 
tinctly  expressed  or  not  it  is  not  necessary  to  consider — but  the  rule      watoon. 
has  been,  that  you  are  to  look  and  see  from  the  context  what  the 
parties  meant.    Applying  that  rule  here,  I  see  no  doubt  about  the 
question.     They  have  said  in  terms,  that  it  is  to  be  a  separate 
covenant.     According  to  the  other  construction,  if  Dobbs  had  satis- 
fied Keightley,  and  Dobbs  had  died,  Keightley  might  have  to  sue 
for  the  money  coming  to  Dobbs,  or  vice  versa :  or  suppose  Dobbs 
had  not  satisfied  Keightley,  and  Keightley  died,  Dobbs  would  have 
had  to  sue  for  the  money  coming  to  Keightley's  representatives.    It 
is  clear  that  is  not  what  the  parties  meant.    They  have  *expressed       [  *727  ] 
themselves  in  words  showing  it  was  to  be  a  separate  covenant  with 
each,  and  I  think  we  should  so  hold  it ;  consequently  the  plaintiff  is 
entitled  to  our  judgment. 

Platt,  B.  : 

It  appears  by  the  recitals  in  this  deed,  that  Dobbs  had  purchased 
certain  lands  of  Keightley,  and  that  Dobbs  sold  the  same  land  for 
7,8852.  to  the  defendants,  but  that  inasmuch  as  at  that  time  Dobbs, 
not  having  paid  his  purchase-money  to  Keightley,  was  not  in 
possession  of  the  conveyance  of  the  land,  it  then  became  necessary 
that  the  second  vendees  should  have  the  security  of  the  first  vendor, 
in  order  to  have  an  additional  chance  of  receiving  the  title  which 
they  ought  to  have  upon  payment  of  the  money,  and  that  accord- 
ingly this  contract  was  entered  into.  What  then  is  to  be  provided 
for?  Why,  undoubtedly,  Dobbs  is  to  be  paid  his  money,  but 
Keightley,  at  the  same  time,  would  not  have  entered  into  this  deed, 
unless  he  saw  his  way  to  the  security  of  the  money  to  be  paid  by 
Dobbs :  these  are  the  reasons  for  this  covenant.  The  covenant  is 
expressly  for  the  protection  of  Keightley  in  the  first  instance, 
because  Watson  and  Smith  do  thereby  covenant  with  Keightley, 
and  as  a  separate  covenant  with  Dobbs,  that  they  will  pay  to 
Keightley.  It  is  to  pay  Keightley  the  purchase-money,  unless 
Dobbs  has  already  paid  the  money  himself,  and  in  the  event  of  his 
having  paid  it,  then  the  purchase-money  is  to  be  paid  to  Dobbs,  but 
only  in  that  event.  Then  the  deed  goes  on  to  state,  that,  until  the 
money  is  paid  to  the  person  who  is  kept  out  of  it,  interest  upon  it 
shall  be  paid  to  him.  It  is  plain  that  the  interest  of  Keightley  was 
quite  separate  from  that  of  Dobbs.  Then,  if  the  interest  was 
separate,  and  we  find  distinct  language  in  the  covenant  separating 
the  obligation  of  the  one  from  the  obligation  of  the  other,  is  the 
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KsiaHTLBT  Court  to  say  that  this  is  a  joint  covenant  ?  If  any  language  can 
Watson,  be  used  stronger  than  another,  it  is  that  which  is  used  on  the 
[  *728  ]  present  occasion,  because  it  is  ^stated  to  be  a  separate  and  not  a 
joint  covenant  with  Dobbs,  plainly  showing  that  the  covenant  with 
Dobbs  is  intended  to  be  entirely  separated  from  that  with  Eeightley ; 
and  inasmuch  as  there  is  no  rule  of  law  which  precludes  parties 
from  entering  into  contracts  of  this  kind,  why,  therefore,  should  not 
the  Court  give  effect  to  it  ?  It  seems  to  me  that,  upon  the  whole, 
the  plaintiff  is  clearly  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 


1849.  JONES  V.  MORRIS  and  Anotheb. 

prll  24 
iayfi\, 

[742] 


Anril  24 

May  SI.*  (3  Ex.  742—747 ;  S.  C.  18  L.  J.  Ex.  477.) 


To  an  avowry  for  rent,  a  plea  in  bar  of  payment  to  a  ground  landlord  or 
other  incumbrancer  amounts  to  a  plea  of  rieus  in  arrert^  and  should  be  ao 
pleaded. 

^  Replevin  of  cattle,  goods,  and  chattels.  Avowry,  as  a  distress 
for  one  year's  rent  due  on  the  I2th  of  May,  1845,  in  respect  of 
an  undivided  third  part  of  a  farm  in  titled  Anmodd,  held  by  the 
plaintiff  as  tenant  to  the  defendant,  under  a  demise  thereof,  at 
the  yearly  rent  of  21i.,  payable  half-yearly  on  the  12th  of  May  and 
the  12th  of  November.  *  ♦  * 
[Plea  in  bar  (i).] 
[  744  ]  Special  demurrer,  on  the  grounds  (amongst  others)  that  the  plea 

amounts  to  riens  in  ajrere,  and  should  have  been  pleaded  as  a 
special  traverse.     Joinder  in  demurrer. 

[  ♦745  ]  Lush  argued  in  support  of  the  demurrer  in  last  Trinity  *Term 

(May  31)  : 

It  is  conceded  that  payment  of  ground  rent  to  a  superior  land- 
lord is  a  good  answer  to  a  claim  for  rent:  Sapsford  v.  Fletcher {2)^ 
Taylor  v.  Zamira  (3) ;  but  this  plea  is  objectionable  in  point  of  form. 
It  is,  in  truth,  an  argumentative  plea  of  Hens  in  arrere,  and  ought 
to  have  concluded  with  a  special  traverse  that  any  rent  was  in 
arrear.  The  defendant  has  a  right  to  put  in  issue  all  the  facts 
which,  taken  together,  constitute  an  answer  to  the  avowry,  but  he 
is  precluded  from  doing  so  by  this  form  of  plea. 

(1)  See  the  summary  of  the  plea  in  (2)  4  T.  R  511. 

the  judgment  of  Pollock,  0.  B.,  post,         (3)  16  R.  R.  668  (6  Taunt  624). 
p.  807. 
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Tmvnsend,  contra  *  Jones 

The  plea  is  according  to  the  precedent  in  8  Chit.  Plead.  1191,  Morris. 
4th  edit.  The  defendant  cannot  be  prejudiced  by  having  the  facts 
specially  stated.  A  similar  objection  was  taken  in  the  case  of  John- 
son V.  Jones  (i),  and  the  Goubt  expressed  a  doubt  whether  the  facts 
were  admissible  under  the  plea  of  Hens  in  arrere.  The  text  books 
state  that,  under  these  circumstances,  a  special  plea  is  usual  and 
proper :  8  Stark.  Evid.  974,  Roscoe's  Evid.  457.  Davies  v.  Stacey  (2) 
and  Boodle  v.  CambeU  (3)  are  also  authorities  in  favour  of  this  mode 
of  pleading. 

Lush  replied. 

Cur.  adv,  wlL 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

This  was  a  demurrer  to  a  plea  in  bar  in  an  action  of  replevin, 
argued  in  last  Trinity  Term  before  my  brothers  Alderson,  Bolfe, 
Piatt,  and  myself.  The  avowry  was  for  one  year's  rent  due  on  the 
12th  of  May,  1845,  in  respect  of  an  undivided  third  part  of  a  farm 
called  Anmodd,  held  by  the  plaintiff  as  tenant,  under  a  demise 
thereof  by  the  defendant,  at  a  yearly  rent  of  21Z.,  payable  half- 
yearly  on  the  12th  of  May  and  the  12th  of  November. 

The  plea  in  bar  states,  that,  long  before  the  demise  to  the  plaintiffs,  [  ^^^  ] 
and  long  before  the  defendant  had  any  interest  in  the  premises,  one 
R.  W.  Wynne  was  seised  in  fee  of  the  farm  in  question,  and  of 
other  adjoining  land,  and  that,  being  so  seised,  he  demised  the  said 
farm  and  said  other  lands  to  Morris  Richards  and  his  heirs,  for  the 
lives  of  three  persons  named  in  the  plea,  one  of  whom  is  stated 
to  be  still  alive ;  by  virtue  of  which  demise  Richards  entered  and 
was  seised.  The  plea  then  traces  the  title  to  the  reversion  from 
R.  W«  Wynne  to  Charles  Wynne,  and  goes  on  to  state,  that,  whilst 
the  plaintiff  so  held  the  said  undivided  third  part  of  the  said 
farm  as  tenant  to  the  defendant,  and  during  the  continuance  of 
the  demise  to  Richards,  an  arrear  of  149Z.  12s.  6d.  became  due 
to  Charles  Wynne,  being  nine  half-yearly  payments  of  the 
rent  reserved  on  the  demise  to  Richards;  whereupon  Charles 
Wynne,  in  order  to  obtain  payment  of  the  said  arrears, 
distrained  the  goods  of  the  plaintiff  on  his  farm ;  and,  in  order  to 

(1)  48  B.  R.  714  (9  Ad.  &  El.  809).  (3)  66  E.  B.  721  (7  Man.  &  G.  386). 

(2)  12  Ad.  &  £1.  506. 
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JoNBs       redeem  the  same,  the  plaintiff  was  obliged  to  pay  to  Charles  Wynne 

MoKBis.      ^   s^™  of  55Z.,  being  greatly  more  than  the  rent  due  from  the 

plaintiff  to  defendant ;  and  the  plea  concludes  with  a  verification. 

To  this  plea  there  is  a  special  demurrer,  alleging,  amongst  other 
grounds  of  demurrer,  that  the  plea  amounts  to  a  plea  of  riens  in 
arrere,  and  ought  to  have  been  pleaded  by  way  of  special  traverse, 
and  have  concluded  to  the  country.  The  question  is,  whether  the 
plea  is  good. 

In  the  case  of  Oraham  v.  AUsop  (ij,  in  which  judgment  was 
given  at  the  sittings  after  last  Michaelmas  Term,  we  had  occasion 
to  consider  the  principle  of  the  cases  which  have  decided  that  a 
plaintiff  in  replevin  may,  in  bar  to  an  avowry  for  rent  in  arrear, 
plead  payments  made  to  a  ground  landlord,  or  other  incumbrancer 
having  claims  paramount  to  that  of  the  immediate  landlord 
[  *747  ]  making  the  distress.  *The  ground  of  these  decisions  is,  that  the 
compulsory  payment  by  the  tenant  of  ground  rent  or  other  like 
charge,  is  in  truth  a  partial  eviction ;  and  the  landlord  is  presumed 
to  authorise  the  payment  by  the  tenant  of  his  rent  to  those 
who  have  a  claim  on  the  land  paramount  to  his  own,  and  against 
which  (as  being  a  partial  eviction)  he  is  bound  to  protect  the  party 
holding  under  him.  If,  at  the  time  of  the  demise,  it  had  been 
expressly  stipulated  that  the  tenant  might  so  apply  his  rent,  or 
a  competent  part  of  it,  no  question  could  arise ;  and  even  though 
no  such  stipulation  has  been  made  in  express  terms,  yet  the 
law  considers  it  as  implied  in  every  contract  of  demise. 

Such  payments  are,  therefore,  payments  of  rent,  as  much 
as  if  they  had  been  made  to  the  landlord  himself,  and  are  so 
treated  in  the  cases  of  Sapsford  v.  Fletcher  (2)  and  Taylor  v. 
Zamira  (3). 

On  this  short  ground,  without  considering  the  other  ground  of 
demurrer,  we  are  of  opinion  that  the  plea  amounts  to  a  plea  of 
riens  in  arrere^  and  ought  so  to  have  been  pleaded,  concluding 
to  the  country ;  and  as  this  is  pointed  out  on  special  demurrer, 
the  objection  must  prevail,  and  there  must  be  judgment  for  the 
defendant. 

Judgment  for  the  defendant. 

(1)  Ante,  p.  592.  (3)  16  B,  E.  668  (6  Taunt  524). 

(2)  4  T.  Roll. 
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WOOD   AND   Anothek   V,  WAUD   and  Otheks(I). 

^    '  1848. 

(3  Ex.  748—781 ;  S.  C.  18  L.  J.  Ex.  305;  13  Jur.  472.)  jV^p.  22. 

Dtui  1 
A  riparian  proprietor  has  a  right  to  the  natural  stream  of  water  flowing 

through  the  land  in  its  natural  state ;  and  if  the  water  be  polluted  by  a  -/oft 

proprietor  higher  up  the  stream,  so  as  to  occasion  damage  in  law,  though  ^^      ' 

not  in  fact,  to  the  iirst-mentioned  proprietor,  it  gives  him  a  good  cause  of         f  748  1 

action  against  the  upper  proprietor,  unless  the  latter  have  gained  a  right  by 

long  enjoyment  or  grant. 

Where  the  owner  of  land  through  which  a  stream  flows  has  within 
twenty  years  built  mills  upon  its  bank,  and  applied  the  water  of  the  stream 
to  the  working  of  them,  he  may  recover  upon  an  issue  raised,  by  a  traverse 
of  an  allegation  that  his  right  to  the  water  was  ''by  reason  of  the  possession 
of  the  mills." 

But  no  actiun  will  lie  for  an  injury  by  the  diversion  of  an  artificial  water- 
course, where,  from  the  nature  of  the  case,  it  is  obvious  that  the  enjoyment 
of  it  depends  upon  temporary  circumstances  and  is  not  of  a  permanent 
character,  and  where  the  interruption  is  by  a  person  who  stands  in  the 
nature  of  a  grantor.  Where  water  has  flowed  in  an  artificial  and  covered 
watercourse  for  more  than  sixty  years  from  a  colliery  into  an  immemorial 
and  natural  stream,  upon  whose  banks  the  plaintiff's  mills  are  situated,  the 
plaintiff,  in  such  case,  has  no  right  for  diversion  of  the  water  of  such 
artificial  watercourse  against  a  party  through  whose  land  it  passes,  but  who 
does  not  claim  under  or  who  is  unauthorised  by  the  colliery  owners.  The 
case,  however,  would  be  different  if  the  water  were  polluted;  and  the 
abstraction  of  water  to  the  amount  of  5  per  cent,  or  its  detention  so  as  to 
occasion  sensible  inconvenience,  will  support  an  action  for  such  injury. 

Case.  The  first  count  of  the  declaration  stated,  that  the  plaintiffs 
were  lawfully  possessed  of  certain  mills,  lands,  and  premises,  and, 
by  reason  thereof,  of  right  ought  to  enjoy  the  advantage  of  the 
water  of  a  watercourse  called  the  Bowling  Beck,  which  ought  to 
have  run  and  flowed  in  great  abundance  and  purity,  and  without 
the  disturbance,  pollution,  and  heating  thereinafter  mentioned,  to 
the  said  mills,  &c.,  of  the  plaintiffs,  to  supply  the  same  with  water 
for  working  them,  and  enjoying  the  said  land  and  premises,  and 
other  necessary  purposes ;  yet  the  defendants  wrongfully  discharged 
and  poured  into,  and  mixed  with  the  water  of  the  said  watercourse, 
above  and  near  to  the  said  mills,  &c.,  quantities  of  foul,  noxious, 
impure,  and  offensive  materials,  to  wit,  lees  of  soap,  and  the 
washings,  filth,  and  refuse  of  wool,  to  wit,  wool  which  the  defen- 
dants had  washed  near  and  above  the  said  mills,  &c.,  and  other 
dirt,  filth,  and  impurity,  and  also  discharged  and  poured  into,  and 
mixed  with  the  water  of  the  said  watercourse  quantities  of  hot 
water,  by  means  whereof  the  water  of  the  said  watercourse  was 
rendered  foul,  dirty,  heated,  spoiled,  and   unfit  to   be   used   for 

(1)  See  CroBdty  v.  Lightowler  (1867)  L.  R  2  Ch.  478,  36  L.  J.  Ch.  584.  Cited 
in  several  modem  cases,  of  which  the  latest  are  Burrows  v.  Lang  [1901]  2  Ch.  502, 
509,  70  L.  J.  Ch.  607 ;  Baily  v.  Morland  [1902]  1  Ch,  649, 668,  71  L.  J.  Ch.  396. 
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Wood  working  the  said  mills,  or  for  the  enjoyment  of  the  said  lands 
Waud.  aJ^d  premises,  or  other  the  said  necessary  purposes,  and  suflBcient 
[  •749  ]  water  in  quantity  and  purity,  and  otherwise  in  proper  *condition  as 
aforesaid,  did  not  run  to  the  said  mills,  &c.,  as  it  ought  to  have 
done,  and  otherwise  would  have  done;  and  the  plaintiffs  were 
greatly  damnified,  &c.  The  second  count  stated,  that  the  plaintiffs 
were  lawfully  possessed  of  certain  other  mills,  lands,  premises,  and 
hereditaments,  and  by  reason  thereof  ought  to  enjoy  the  water  of 
the  said  watercourse  called  the  Bowling  Beck,  which  ought  to  have 
run  and  flowed  in  great  abundance,  and  without  the  disturbance 
and  interruption  thereinafter  mentioned,  unto  the  said  last-men- 
tioned mills,  &c.,  for  the  same  purposes  as  before ;  yet  the  defen- 
dants wrongfully,  to  wit,  by  placing  and  laying  on  the  bed  of  the 
said  watercourse  quantities  of  earth,  clay,  stone,  and  other  materials, 
and  continuing  the  same  so  placed  and  laid,  and  by  means  of  drains, 
channels,  and  excavations,  pipes,  passages,  and  doughs,  made  and 
placed  in  the  ground  above  and  near  the  said  last-mentioned  mills, 
&c.,  which  drains,  &c.,  communicated  with  the  said  watercourse, 
obstructed,  and  turned,  and  drew  off  quantities  of  water  of  the  said 
watercourse,  above  and  near  the  said  last-mentioned  mills,  &c.,  and 
diverted  and  turned  other  quantities  of  the  water  of  the  said  water- 
course away  from  the  last  said  mentioned  mills,  &c.,  and  detained 
and  kept  back,  and  hindered  the  water  from  flowing  in  its  usual 
course,  by  reason  whereof  the  water  of  the  said  watercourse, 
sufficient  for  the  working  of  the  said  last-mentioned  mills,  &c., 
and  the  enjoyment  of  the  said  last-mentioned  lands  and  premises, 
and  the  said  other  purposes,  did  not  flow  to  the  plaintiffs*  last- 
mentioned  mills,  &c.,  as  it  otherwise  would  have  done ;  and  the 
plaintiffs  were  greatly  damnified,  &c.  The  third  count  stated,  that 
the  plaintiffs  were  lawfully  possessed  of  certain  other  mills,  works, 
lands,  premises,  and  hereditaments,  and  ought  to  enjoy  the  advan- 
tage of  the  water  of  another  watercourse  called  the  Bowling  Sough, 
which  ought  to  have  run  and  flowed  in  great  plenty  and  abundance, 
and  without  the  disturbance  and  interruption  thereinafter  men- 
[  *750  ]  tioued,  *unto  the  said  last-mentioned  mills,  &c.,  for  the  same 
purposes  as  before;  yet  the  defendants  wrongfully,  to  wit,  by  means 
of  a  drain  or  channel  which  they  had  made  to  communicate  with 
the  said  last-mentioned  watercourse,  near  to  and  above  the  said 
last-mentioned  mills,  &c,,  and  by  means  of  a  steam-engine  and 
machinery  of  theirs,  near  to  and  communicating  with  the  said 
drain  or  channel,  pumped  up  and  drew  off  from  the  said  last* 
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mentioned  watercourse  quantities  of  water  above  and  near  to  the        Wood 
said  last- mentioned  mills,  &c.,  and  wrongfully  .diverted  and  turned       waud. 
quantities  of  water  away  from  the  said  last-mentioned  mills,  &c,, 
and  wrongfully  wasted,  disposed  of,  and  consumed  other  quantities 
of  water  which  would  otherwise  have  flowed  to  the  said  last-men- 
tioned mills,  &c.,  and  stopped  and  hindered  the  water  of  the  said 
last-mentioned  watercourse  from  running  and  flowing  in  its  usual 
course  to  the  said  last-mentioned  mills,  &c.,and  supplying  the  same 
with  water  for  working  the  same,  &c.,  as  it  otherwise  would  have 
done,  &c.;  and  by  reason  thereof  the  plaintiffs  were  greatly  damni- 
fied. Sec.     The  fourth  count  stated,  that  the  plaintiffs  were  lawfully 
possessed  of  certain  other  mills,  works,  lands,  premises,  and  here- 
ditaments, and  ought  to  enjoy  the  advantage  of  the  water  of  a 
certain  other  watercourse,  to  wit,  a  watercourse  called  the  Bowling 
Beck,  which  had  been,  and  of  right  ought  to  be,  in  part  composed 
of  and  supplied  with  water  by  a  watercourse  flowing  into  and 
joining  the  same,  above  and  near  the  said  last-mentioned  mills, 
&c.,  to  wit,  a  watercourse  called  the  Low  Moor  Sough,  and  which 
stream,  called  the  Bowling  Beck,  ought  to  have  run  and  flowed  in 
great  plenty  and  abundance,  and  composed  and  supplied  as  afore- 
said, and  without  the  disturbance  and  interruption   thereinafter 
mentioned,  unto  the  said  last-mentioned  mills,  &c.,  for  the  same 
purposes  as  before;  yet  the  defendants  wrongfully  diverted  and 
turned  quantities  of  the  water  of  the  said  watercourse  called  the 
Low  Moor  Sough,  which  otherwise  *would  have  flowed  into  the      [  ^m  ] 
Bowling  Beck,  away  from  the  same,  by  causing  the  said  quantities 
of  water  of  the  said  Low  Moor  Sough  to  pass  and  flow  from  the 
said  watercourse,  near  and  above  its  junction  with  the  said  Bowling 
Beck,  and  near  and  above  the  said  last-mentioned  mills,  &c.,  into 
and  through  channels,  excavations,  and  passages  in  the  ground 
communicating  with  the  said  Low  Moor  Sough  and  with  a  reservoir 
of  the  defendants,  and  wrongfully  kept  and  detained  the  said  water, 
to  wit,  in  the  said  reservoir,  and  by  such  diverting,  turning,  keeping, 
and  detaining,  wrongfully  obstructed  and  hindered  the  water  of  the 
same  watercourse  from  flowing  in  its  usual  course  into  the  said 
Bowling  Beck,  and  the  water  of  the  said  Bowling  Beck  from  running 
or  flowing  in  its  usual  course  and  magnitude,  and  so  composed  and 
supplied  as  aforesaid,  to  the  said  last- mentioned  mills,  &c. ;  and,  by 
reason  of  the  committing  of  the  said  grievances,  the  water  of  the 
Bowling  Beck,  sufficient  for  the  working  &c.,  could  not  flow  &c., 
and  the  plaintiffs  were  greatly  damnified,  &c. 
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Wood  The  defendants  pleaded,  first,  Not  guilty ;  secondly,  to  the  first 

WA0D.  count,  a  denial  of  the  plaintiffs  being  possessed  of  the  said  mills, 
&c. ;  thirdly,  to  the  same,  a  denial  that  the  plaintiffs,  by  reason  of 
the  possession  of  the  said  mills,  &c.,  ought  to  enjoy  the  advantage 
of  the  water  of  the  said  watercourse,  or  that  it  ought  to  flow  in 
abundance  and  plenty,  and  without  the  disturbance,  pollution,  and 
heating  alleged,  to  the  said  mills,  &c.,  as  alleged ;  fourthly,  to  the 
second  count,  the  same  as  the  second  plea ;  fifthly,  to  the  same 
count,  a  denial  that  the  plaintiffs,  by  reason  of  the  possession  of  the 
said  mills,  &c.,  in  that  count  mentioned,  ought  to  enjoy  the  advan- 
tage of  the  water  of  the  said  watercourse,  or  that  it  ought  to  flow  in 
plenty  and  abundance,  and  without  the  disturbance  or  interruption 
alleged,  to  the  said  mills,  &c.,  as  alleged;  sixthly,  to  the  third 
count,  the  same  as  the  second  plea ;  seventhly,  to  the  same,  a 
[  *7o2  I  denial  that  the  plaintiffs,  by  reason  of  the  possession  *of  the  said 
mills,  &c.,  in  that  count  mentioned,  ought  to  enjoy  the  advantage 
of  the  water  of  the  said  watercourse,  or  that  it  ought  to  flow  in 
plenty  and  abundance,  and  without  the  disturbance  and  interrup* 
tion  alleged,  to  the  said  last-mentioned  mills,  &c.,  as  alleged; 
eighthly,  to  the  last  count,  the  same  as  the  second  plea ;  ninthly,  to 
the  same  count,  a  denial  that  the  plaintiffs,  by  reason  of  the  posses- 
sion of  the  said  mills,  &c.,  in  that  count  mentioned,  ought  to  enjoy 
the  advantage  of  the  water  of  the  said  watercourse,  or  that  it 
ought  to  be  in  part  composed  of  and  supplied  with  water  by  another 
watercourse  flowing  into  and  joining  the  same,  or  that  it  ought  to 
flow  in  plenty  and  abundance,  and  composed  and  supplied,  and 
without  the  interruption  and  disturbance  alleged,  to  the  said  last- 
mentioned  mills,  &c.,  as  alleged.     On  which  pleas  issues  were  joined. 

At  the  trial,  before  Bolfe,  B.,  at  the  Summer  Assizes  for  the 
county  of  York,  1845,  a  verdict  was  found  for  the  plaintiffs  on  each 
count,  with  Is.  damages,  his  Lordship  certifying  under  the  statute 
for  costs,  subject  to  the  following  case,  with  liberty  to  turn  the  same 
into  a  special  verdict,  the  Court  or  a  Judge  thereof  to  determine 
what  facts  should  be  stated  in  the  special  verdict. 

The  plaintiffs  are  extensive  worsted-spinners  at  Bradford,  in 
Yorkshire,  carrying  on  their  business  in  mills  and  other  works  of 
theirs  upon  their  premises,  which  are  situate  upon  the  north-east 
bank  of  a  natural  watercourse  or  stream  called  Bowling  Beck.  The 
first  of  the  plaintiffs'  mills  was  erected  about  the  year  181S ;  it 
was  worked  by  means  of  a  steam-engine  of  twenty-four  horse 
power,  and  in  or  about  the  year  1819  that  mill  was  enlarged,  and 
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another  steam-engine  of  thirty  horse  power  was  added,  for  which  Wood 
latter  one  of  eighty  horse  power  was  substituted  in  1888.  In  1824,  waud. 
another  of  their  mills  was  erected,  and  another  steam-engine  of 
eighty  horse  power  was  set  up  to  work  it ;  and  in  1845,  another 
engine  of  sixteen  horse  *power  was  added.  In  1886  and  1888,  the  [  •^ss  ] 
plaintiffs  made  two  reservoirs  for  the  use  of  their  mills  on  their 
premises  at  the  north-east  side  of  Bowling  Beck,  on  which  side 
their  mills  are  situate.  In  1888,  they  purchased  from  Samuel 
Hailstone  a  piece  of  land  situate  at  the  south-west  extremity  of 
their  other  premises,  at  the  opposite  bank  of  the  Bowling  Beck 
from  the  plaintiffs'  mills.  Upon  the  land  so  purchased  from 
Mr.  Hailstone,  the  plaintiffs  have  not  erected  or  set  up  any  mills ;  they 
have,  however,  used  that  land  in  manner  hereinafter  mentioned. 
The  course  of  the  Bowling  Beck  is  nearly  from  south-east  to  north- 
west ;  it  runs  into  another  stream  called  the  Bradford  Beck,  above 
800  yards  below  the  plaintiffs'  premises ;  and  there  are  three  mills 
situate  on  the  Bowling  Beck,  between  the  plaintiffs'  premises  and 
the  confluence  with  the  Bradford  Beck.  On  the  hanks  of  the 
Bowling  Beck,  nearly  opposite  to  the  plaintiffs'  mills,  at  the  time  of 
the  trial,  were  worsted  mills  belonging  to  Messrs.  Crossland  &  Co. 
Higher  up  the  stream,  and  nearly  adjoining  the  plaintiffs' premises, 
are  mills  belonging  to  Mr.  William  Greenwood,  erected  about  the 
year  1885,  and  worked  by  an  engine  of  about  thirty  horse  power. 
The  last- mentioned  mills  are  situate  on  both  sides  of  the  Beck. 
Next  to  Mr.  Greenwood's  are  the  mills  and  weaving-sheds  of  the 
defendants.  Adjoining  the  defendants',  further  up  the  stream,  are 
the  mills  and  premises  of  Messrs.  Barker,  Cutler  &  Co.,  machine 
makers,  erected  in  1844,  and  worked  by  an  engine  of  about  thirty 
horse  power  ;  and  next  to  Messrs.  Barker,  Cutler  &  Co.,  are  worsted 
mills  called  the  Caledonian  Mills,  also  situate  on  the  Beck,  erected 
alwut  the  year  1885,  and  worked  by  an  engine  of  between  thirty  and 
forty  horse  power.  Above  the  Caledonian  Mills,  situated  on  the 
Beck,  are  the  dye-works  of  Messrs.  Bipley  &  Co. ;  and  above  these 
there  are  other  worsted  mills  situate  on  a  small  stream  running  into 
the  Beck.  All  the  before-mentioned  mills,  situate  on  the  Bowling 
Beck,  use  the  Bowling  *Beck  for  some  one  or  more  of  the  purposes  [  •764  ] 
connected  with  their  works  respectively ;  and,  in  addition  to  such 
use,  the  common  sewers  of  that  part  of  Bradford  which  is  situate 
adjacent  to  the  Bowling  Beck,  empty  themselves  into  that  stream. 
A  watercourse  called  the  Bowling  Sough  runs  into  the  Bowling 
Beck  on  the  south-west  side  thereof,  nearly  opposite  to  where  the 
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Wood  plaintififs*  mills  are  situate.  It  is  an  underground  sough  or  channel, 
Waud.  u^^il  ^^  f  u^B  into  that  Beck,  and  is  of  about  the  length  of  a  mile.  It 
commences  at  a  point  to  the  east  of  the  Beck,  subsequently  crosses 
under  the  Beck  several  feet  below  it,  at  a  point  where  the  defen- 
dants' premises  are  situate  on  each  side  of  the  Beck,  and  then  flow- 
ing  for  the  distance  of  150  yards  on  the  west  side  of  the  Beck,  and 
passing  under  the  piece  of  land  purchased  by  the  plaintiffs  from 
Mr.  Hailstone,  it  ultimately  joins  the  Beck  on  the  west  side  thereof, 
near  to  the  northernmost  point  of  Messrs.  Grossland  &  CJo.'s 
premises.  The  Bowling  Sough  is  more  than  sixty  years  old.  It 
was  originally  made  for  the  purpose  of  draining  certain  coal  mines 
in  the  township  of  Bowling,  or  the  neighbourhood  thereof.  The 
owners  of  these  coal  mines  have  always  been  called  or  known  by 
the  name  of  the  Bowling  Company,  and  the  sough  was  constructed 
by  them  in  or  about  the  year  1768,  the  Bowling  Company  having 
made  arrangements  for  that  purpose  with  the  owners  of  the  land 
through'  which  the  sough  was  made.  Such  arrangements  were  by 
deeds,  two  of  which  bear  date  respectively  15th  January,  1768,  and 
27th  February,  1802.  Prior  to  the  year  1807,  the  Bowling  Sough 
was  used  for  draining  a  colliery  of  the  Bowling  Company,  called 
the  Lady  Well  Pit,  the  water  during  that  time  having  been  pumped 
out  of  that  pit  by  aid  of  machinery.  In  that  year  the  sough 
was  carried  to  the  mouth  of  another  pit  belonging  to  the  same 
Company,  called  the  Spring  Wood,  and  subsequently  to  that  time 
it  has  been  extended  to  a  third  pit,  at  both  of  which  last-men- 
tioned pits  the  water  has  been  pumped  up  from  time  to  time,  as 
[  •Tss  ]  ♦tte  occasion  of  the  coal-owners  required,  and  still  continues  to  be 
pumped  up  by  the  aid  of  machinery,  so  as  to  flow  into  the  sough  ; 
but  at  the  Lady  Well  Pit  the  water  has  risen  to  a  level  with  the 
sough,  and  for  more  than  twenty  years  before  the  commencement 
of  this  action  and  the  doing  the  acts  complained  of  by  the  plaintiffs, 
the  water  has  flowed  naturally  and  without  the  aid  of  machinery 
through  and  along  the  sough  into  the  Beck.  The  Bowling  Sough, 
at  the  point  of  junction  with  the  Bowling  Beck,  is  flagged  at  the 
bottom,  and  arched  over  at  the  top  with  masonry,  and  so  continues 
for  the  length  of  about  400  yards.  Above  that,  the  stratum  through 
which  it  passes  is  sufiSciently  strong  to  dispense  with  the  necessity 
of  arching,  with  the  exception  of  two  or  three  weak  places,  and  in 
those  places  arching  has  been  resorted  to.  At  the  distance  of 
about  400  yards  from  the  point  of  junction  with  the  Bowling  Beck, 
the  Bowling  Sough  is  about  fifteen  feet  below  the  sorfaoe  of  the 
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ground  ;  in  one  place  called  Dudley  Hill  it  is  117  yards  below  the        Wood 
surface  of  the  ground,  and  it  is  twenty-one  yards  below  the  surface       wa'ud. 
at  Lady  Well  Pit.     The  Bowling  Sough  has  always  been  cleaned 
out  and  repaired  by   the  Bowling  Company,   and  by   no  other 
persons.     The  mode  of  access,  for  the  purpose  of  repairs  and 
cleaning,  is  by  the  extremity  where  it  joins  the  Bowling  Beck,  and 
by  apertures  called  man-holes,  which  have  been  constructed  with 
masonry  from  the  surface  of  the  ground  down  into  the  sough  at 
different  places  along  its  course.    About  a  quarter  of  a  mile  to  the 
south,  and  above   the  plaintiffs'   premises,  another  watercourse, 
similar  in  construction  to  the  Bowling  Sough,  called  the  Low  Moor 
Sough,  runs  into  the  Bowling  Beck.    This  runs  under  ground  until  it 
joins  the  Beck  close  to  the  surface  of  the  ground,  and  is  of  about  the 
length  of  three  miles.     It  runs  nearly  from  south  to  north,  and  is 
altogether  on  the  west  side  of  the  Beck  up  to  its  junction.     This 
sough  is  also  more  than  sixty  years  old.     It  was  originally  made 
by  a  *Company  called  the  Low  Moor  Company,  for  the  purpose  of       [  *756  ] 
unwatering  coal   mines  belonging  to  that  Company,  and  is  at 
present  used  for  that  purpose  by  the  same  Company,  water  being 
pumped  out  of  the  mines  into  the  sough  by  the  aid  of  machinery. 
In  one  pit,  at  which  the  workings  were  discontinued  more  than 
twenty  years  ago,  the  water  has  risen  to  a  level  with  the  sough, 
and  for  more  than  twenty  years  before  the  commencement  of  this 
suit  and  the  doing  of  the  acts  complained  of  by  the  plaintiffs,  the 
water  has  flowed  naturally   through   and   along  the  Low  Moor 
Sough,  and  thence  into  the  Beck,  without  the  aid  of  machinery. 
The  Low  Moor  Sough  was  new  made  and  enlarged  by  the  Low 
Moor  Company  about  the  year  1826,  and  it  has  always  been 
repaired  and  cleansed  by  that  Company,  and  by  no  other  persons ; 
apd  of  late,  in  consequence  of  the  works  of  the  Low  Moor  Com- 
pany, and  also  of  the  Bowling  Company,  having  been  respectively 
enlarged,  the  quantity  of  water  artificially  propelled  through  the  Low 
Moor  and  Bowling  Soughs  respectively  has  considerably  increased. 
At  the  place  where  the  Low  Moor  Sough  flows  into  the  Bowling 
Becky  the  premises  on  each  side  of  the  Beck  belong  to  and  are 
occupied  by  Messrs.  Barker  &  Co.,  machine  makers,  who  obtain  a 
supply  of  water  for  the  working  of  their  manufactory  from  the  Low 
Moor  Sough,  but  return,  in  a  heated  state,  into  the  sough,  so  much 
thereof  as  has  not  been  consumed  by  them.     Prior  to  the  year 
1827,  the  plaintiffs  obtained  water  for  the  supply  of  their  mills 
from  the  Bowling  Beck,  having  taken  the  same  from  a  point  about 
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Wood        118  yards  below  the  place  at  which  the  Bowling  Soagh  flows  into 

Waitd.  the  Bowling  Beck ;  and  from  the  year  1827  until  the  making  of  the 
reservoir  in  1888,  their  water  for  the  supply  of  their  mills  was 
obtained  by  the  plaintiffs  from  the  Bowling  Beck,  at  a  point  about 
forty-three  yards  below  its  junction  with  the  Bowling  Bough. 
Those  supplies  were  obtained  by  placing  a  clough,  or  sliding  door, 

[  *757  ]  in  and  across  the  Bowling  Beck,  ^immediately  below  the  respective 
points  from  which  the  water  was  taken  in  order  to  pen  back 
the  water  in  the  Beck.  In  the  year  1888,  the  plaintiffs  placed 
another  clough,  or  door,  in  and  across  the  Beck,  at  the  south-west 
extremity  of  their  premises,  which  are  situate  on  the  north-east 
of  the  Beck,  and  at  a  point  higher  than  the  junction  of  the 
Bowling  Sough,  for  the  purpose  of  filling  their  reservoirs  with 
water  from  the  Beck,  for  the  use  of  their  mills.  In  that  year  they 
also,  for  the  same  purpose,  made  a  sluice  or  drain  from  a  point  in 
the  Bowling  Sough  in  the  said  piece  of  land  which  they  had  in 
that  year  purchased  of  Mr.  Hailstone,  a  little  above  the  junction  of 
the  sough  with  the  Bowling  Beck,  in  order  to,  and  they  did  thereby, 
convey  the  water  from  that  sough  under  the  Beck  to  the  same 
reservoirs ;  but  prior  to  that  time,  the  plaintiffs  had  not  taken  any 
water  from  the  sough  before  its  junction  with  the  Bowling  Beck. 
These  doughs,  and  the  sluices  or  drains,  have  continued  ever  since. 
The  manner  in  which  the  plaintiffs  supplied  their  mills  from  these 
sources  was  to  let  down  the  doughs  at  about  ten  o'clock  at  night, 
and  thus  to  collect  the  water  that  flowed  down  between  that  time 
and  about  six  o'clock  the  following  morning,  when  the  doughs  were 
raised  again.  The  water  which  ran  down  the  Beck  in  the  daytime 
was  impregnated  with  dye  wares,  and  other  matter  not  suitable 
for  the  plaintiffs'  purposes.  By  these  means  the  mills  were  supplied 
with  water ;  and,  up  to  the  year  1844,  there  was  a  sufficient  supply 
for  the  plaintiffs'  works,  and  the  water  thus  obtained  was  suffi- 
ciently pure  to  be  suitable  for  the  plaintiffs.  In  that  year,  the 
water  collected  by  the  means  above  stated  had  become  scarcer,  not 
more  than  half  the  previous  quantity,  and  not  as  much  as  was 
sufficient  for  the  plaintiffs'  works,  although  the  plaintiffs  have  let 
down  their  doughs  at  an  earlier  hour  than  formerly.  In  the  early 
part  of  October  in  that  year,  the  water  also  became  much  hotter, 
so  much   so  as  to  cause   a  greater   consumption   of   coal,  and 

[  *768  ]  to  impede  and  injure  *the  working  of  the  steam-engine  of 
the  plaintiffs,  the  plaintiffs*  steam-engine  requiring  the  water  to 
be  cold,  and  about  five  gallons  of  it  per  minute  for  every  horse 
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power,  and  which  water,  when  it  leaves  the  engine,  is  rendered  of  wood 
nearly  a  boiling  state.  At  that  time  also,  it  became  fouler  than  waud. 
formerly,  containing  the  suds  made  by  wool  combers  washing  and 
cleansing  wool,  and  dye  wares;  and  the  reservoirs  have,  in 
consequence,  required  cleaning  out  more  frequently  than  formerly. 
The  defendants  are  worsted  spinners,  wool  combers,  and 
manufacturers  of  worsted  pieces,  at  Bradford.  In  1886  they  began 
to  erect,  on  the  west  side  of  and  adjoining  the  Bowling  Beck,  and 
between  the  places  where  it  is  joined  by  the  Bowling  Sough  and  the 
Low  Moor  Sough,  a  mill  for  their  business,  which  was  completed 
in  1888,  and  they  soon  afterwards  placed  a  steam  engine  in  the 
mill,  of  100  horse-power,  to  work  it.  In  1844  they  erected  on  the 
opposite  side  of  the  Beck,  and  adjoining  it  and  their  mill,  several 
large  weaving  sheds,  and  soon  afterwards  placed  another  steam 
engine  in  the  weaving  sheds,  of  forty  horse-power,  to  work  them. 
The  land  on  which  the  defendants'  mills  and  weaving  sheds  stand 
is  part  of  the  close  called  Harry  Walton's  Close,  mentioned  in  the 
deed  of  1802,  hereinbefore  referred  to.  They  have  since  then 
carried  on  their  business  by  means  of  the  mills  and  sheds.  The 
hot  water,  after  coming  from  their  steam  engines,  is  turned  into 
the  Beck,  115  yards  above  the  plaintiffs'  premises,  and  about  100 
yards  below  the  junction  of  the  Low  Moor  Sough,  and  very  much 
heats  the  water  of  the  Beck.  They  also  cleanse  wool  on  their 
premises  with  hot  water  and  soap,  and  the  water,  after  cleansing 
the  wool,  is  impregnated  with  soap  lees  and  combers'  suds.  This 
water  is  turned  into  the  Beck  above  the  plaintiffs'  premises,  at  the 
same  place  where  the  hot  water  coming  from  the  defendants' 
steam  engines  is  turned  into  the  Beck*  In  the  course  of  1844 
the  defendants  also  made  a  reservoir  near  and  to  the  south  of 
*the  weaving  sheds,  and  over  the  Bowling  Sough.  They  then,  [  •769  ] 
by  means  of  a  tank  and  piping,  conveyed  the  whole  of  the  water  of 
Low  Moor  Sough  from  a  point  below  that  at  which  Messrs.  Barker, 
Cutler  &  Co.,  return  into  the  sough  the  water  which  they  have 
taken  therefrom  at  their  works,  into  the  said  reservoir  of  the 
defendants,  where  it  continues  for  some  time  until  cooled,  and 
rendered  fit  for  use.  They  also,  about  the  same  time,  sunk  two 
jackhead  wells,  one  under  each  of  their  steam-engines,  and  made 
a  drain  communicating  with  the  Bowling  Sough  from  both  those 
wells,  and  also  another  drain  communicating  with  the  Bowling 
Beck  from  those  wells.  By  the  former  drain  they  have  brought 
the  water  from  the  sough  to  use  for  the  steam-engines,  and  by  the 
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Wood  latter  drain  they  have  brought  it  for  the  same  purpose  from  the 
Waud.  Beck.  The  defendants  use  at  their  works  the  water  of  the  Bowling 
Beck,  and  of  the  Bowling  Sough  and  Low  Moor  Sough.  They  also 
use  the  water  of  a  very  deep  well,  which  they  have  sunk  in  their 
premises,  and  from  which,  by  the  aid  of  machinery,  they  pump 
daily  89,200  gallons.  About  5  per  cent,  of  the  water  used  by  the 
defendants  is  lost  by  evaporation ;  and,  subject  to  such  loss,  they 
return  all  the  water  used  by  them  daily  into  the  Beck,  at  a  point 
below  the  junction  of  the  Low  Moor  Sough,  and  about  900  gallons 
of  the  quantity  so  daily  returned  is  impregnated  with  soap  lees  and 
combers*  suds.  The  water  of  the  Beck  above  the  defendants'  pre- 
mises is  very  foul,  chiefly  by  reason  of  the  dye  wares  which  it 
receives  from  Ripley's  dye  works.  These  works  have  been  in  opera- 
tion for  more  than  twenty  years,  but  have  been  from  time  to  time 
enlarged  during  that  period,  and  in  the  year  1886  the  plaintiffs 
complained  of  injury  alleged  by  them  to  have  been  sustained  by 
reason  of  these  works.  The  Messrs.  Ripley  send  all  their  heated 
water  and  all  their  dye  stuff  down  the  Beck.  Besides,  all  the  dye 
wares,  soap  lees,  and  combers*  suds  are  also  poured  into  the  Beck 
above  the  plaintiffs'  premises.  The  year  1844  was  an  unusually 
[  *760  ]  *dry  year ;  all  the  mill  owners  whose  premises  were  situated  below 
Messrs.  Ripley  were  in  want  of  water,  by  reason  of  the  deficient 
supply ;  and  in  part  of  that  year  Messrs.  Ripley  used  the  whole  of 
the  water  of  the  Bowling  Sough. 

The  heating  of  the  water  of  the  Beck,  and  the  damage  resulting 
therefrom,  as  alleged  in  the  first  count,  have  been  caused  by  the  defen- 
dants ;  and  though  the  defendants  have  fouled  the  water  of  the  Beck, 
in  manner  hereinbefore  mentioned,  they  have  not  fouled  it  so  as  to 
cause  any  damage  or  injury  to  the  plaintiffs.  The  defendants  have 
not  abstracted  water  from  the  Bowling  Beck,  as  complained  of  by 
the  plaintiffs.  They  have  taken  water  from  both  the  Bowling  Sough 
and  the  Low  Moor  Sough,  in  manner  hereinbefore  mentioned,  but 
the  whole  of  the  water  so  taken  ultimately  gets  back  and  reaches 
the  plaintiffs'  mills.  It  however  reaches  them  hotter  than  formerly, 
the  increased  heat  having  been  caused  by  the  act  of  the  defendants. 
In  October,  1886,  upon  the  plaintiffs  hearing  that  the  defendants 
were  about  to  erect  the  mill,  they  served  a  written  notice  upon  them, 
by  which  they  informed  them,  that  in  case  they  should  supply  their 
mill  with  water  from  the  Beck  in  such  a  way  as  to  render  it  less 
serviceable  to  the  plaintiffs,  they  would  institute  legal  proceedings 
against  them. 
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The  questions  for  the  opinion  of  the  Court  are,  whether  the  Wood 
plaintiffs  are  entitled  to  have  the  verdict  to  stand  on  any  and  which  waud. 
of  the  counts  and  issues,  or  any  and  what  part  thereof ;  or  whether 
the  defendants  are  entitled  to  have  the  verdict  on  any  and  which  of 
the  issues  entered  for  them,  or  any  and  what  part  thereof ;  the  Court 
to  be  at  liberty  to  draw  such  inferences  as  a  jury  ought  to  draw, 
and  to  determine  what  facts  should  be  alleged  in  the  special  verdict. 
The  pleadings  to  be  taken  as  part  of  the  case,  and  to  be  referred 
to  accordingly,  as  well  [as]  the  deeds  of  the  15th  of  January,  1768, 
and  the  27th  February,  1802. 

The  case  (i)  was  argued  in  Michaelmas  Term  last  (Nov.  22),  and       [  76i  ] 
in  the  sittings  after  that  Term  (Dec.  1)  by 

Cowling,  for  the  plaintiffs : 

*  *  First,  with  respect  to  the  Bowling  Beck.  *  *  The  Beck 
is  an  immemorial  and  natural  stream,  and  the  plaintiffs'  premises 
are  situated  upon  one  of  its  banks ;  and  they,  therefore,  have  a  right 
to  the  use  of  its  waters,  without  their  being  heated  or  diverted.  It 
would  have  made  no  difference  if  the  plaintiffs  had  never  used  its 
waters  at  all ;  but  here  they  have  in  fact  enjoyed  their  use  for 
twenty  years.  [He  cited  1  Wms.  Saund.  114  a,  n.  (g)  and  cases 
there  referred  to.]  The  plaintiffs,  therefore,  have  the  right  alleged  [  762  ] 
in  the  two  first  counts.  And  the  defendants  have  infringed  that 
right,  by  heating  the  water  and  fouling  it ;  and  although  the  fouling 
is  found  not  to  have  been  productive  of  any  damage  to  the 
plaintiffs,  yet  it  affects  the  right,  to  negative  which  it  would  be 
evidence,  and  so  affords  a  sufficient  cause  of  action. 

As  to  the  plaintiffs'  right  to  the  Bowling  Sough,  which  is 
declared  upon  in  the  third  count,  the  facts  are  very  similar  to  those 
which  relate  to  the  Low  Moor  Sough,  except  that  the  plaintiffs 
have  not  enjoyed  the  use  of  the  water  of  that  sough  separatim,  but 
mixed  with  the  waters  of  the  Beck. 

With  respect  to  the  right  to  the  Low  Moor  Sough,  that  question 
depends  upon  the  issue  raised  by  the  ninth  plea  ;  namely,  whether 
the  plaintiffs  are  entitled  to  the  waters  of  the  Beck,  augmented  by 
those  of  the  sough.  The  channel  of  the  sough  is  an  ancient  one,  more 
than  sixty  years  old,  and  for  more  than  twenty  years  the  waters  of 
the  sough  have  constantly  flowed  into  and  along  it  naturally,  and 
without  the  aid  of  artificial  means,  and  as  far  as  appears  will 
continue  permanently  so  to  flow.    It  can  make  no  difference,  in  such 

(1)  The  special  verdict  was  waived  by  mutual  consent 
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Wood  a  case,  whether  the  sough  be  supplied  by  a  colliery  or  by  an 
Waud.  underground  spring.  It  joins  the  Beck  at  the  surface  of  the  ground, 
[  •763  ]  where  it  visibly  flows  *into  that  watercourse.  [He  cited  Rexv.  The 
InhMtants  of  Oxfordshire  (i),  Acton  v*  Blundell  (2),  Arkwright  v. 
Oell  (3)  and  Magor  v.  Chadwick  (4).] 
[  764  ]  With  regard  to  the  question  under  Not  guilty  to  the  fourth  count, 

the  jury  have  found  that  the  defendants  have  heated  and  detained 
the  water  of  this  sough,  which  flows  at  inconvenient  times,  and  is 
subject  to  an  evaporation  of  5  per  cent.  Even  if  the  plaintiffs  have 
suffered  no  appreciable  damage,  they  are  still  entitled  to  recover. 
In  Mason  v.  Hill,  already  referred  to,  many  authorities  were  cited 
by  the  Court,  but  no  definite  opinion  was  expressed  upon  this  point. 
The  Court  there  said,  ''  It  must  not,  therefore,  be  considered  as 
clear,  that  an  occupier  of  land  may  not  recover  for  the  loss  of  the 
general  benefit  of  the  water,  without  a  special  use  or  special  damage 
shown.*'  But  in  Boiver  v.  HiU  (6),  it  was  held  that  a  permanent 
obstruction  to  the  plaintiff's  right,  although  it  caused  no  immediate 
damage,  entitled  him  to  maintain  his  action.  The  same  position  is 
adopted  in  Oreaves  v.  Burbury  (6). 

Hugh  HUlf  for  the  defendants  : 

The  defendants  admit  that  so  much  of  the  issue  as  is  raised  by 
the  plea  of  Not  guilty,  as  to  heating  the  water,  must  be  found 
against  them;  but  they  contend,  that,  as  the  jury  have  found  that 
no  damagQ  has  been  sustained  by  the  fouling  of  the  water,  they 
are  entitled  to  a  verdict  upon  so  much  of  the  plea  of  Not  guilty, 
which  ought  to  be  found  distributively,  as  relates  to  the  fouling  of 
the  water.  The  first  count  is  not  supported  by  the  evidence.  The 
right  is  claimed  as  incident  to  the  plaintiffs'  possession  of  the  mills, 
which  were  not  erected  until  the  year  1888.  The  plea  here  is  the 
same  as  that  pleaded  in  Frankum  v.  liord  Falmouth  (7),  *  ♦ 
[  766  ]  Drewett  v.  Sheard  (8)  may  also  be  cited  upon  this  point.  The  water 
is  not  claimed  here  as  the  natural  right  of  the  owner  of  the  land 
adjoining  the  stream,  but  by  reason  of  the  possession  of  the  mills, 
which  have  undergone  alterations  from  time  to  time,  as  has  also  the 
mode  of  taking  the  water  from  the  stream.    [He  cited  Mason  v. 

(1)  35  R.   R.   308,  n.  (1   B.  &  Ad.      549). 

301).  (6)  3  Stark,  on  Evid.  1230. 

(2)  67  R.  R  361  (12  M.  &  W.  324).  (7)  6  Car.  &  P.  629;  2  Ad.  ft  £1. 

(3)  62  R.  R.  671  (6  M.  &  W.  203).  462. 

(4)  11  Ad.  &  El.  671.  (8)  7  Car.  &  P.  466. 
(6)  41    R.   R    630   (1    Ring.   N.  0. 
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Hill{i)  and  Wright  v.  Howard  (2).]      The  present  claim  is  not  in        Wood 
respect  of  the  land,  but  of  the  mills.  Waud. 


(Parke,  B.,  referred  to  Fentiman  v.  Smith  (3).) 


[766] 


The  right,  as  claimed  here,  cannot  be  taken  distributively,  and 
therefore,  if  the  plaintiffs  fail  upon  their  claim  as  to  the  mills,  they 
must  fail  altogether.     ♦     *     * 

As  to  the  plaintiffs'  claim  to  the  Bowling  Sough,  it  is  plain  that  [  767  ] 
they  must  fail.  That  sough  has  always  been  kept  in  repair  by  the 
Bowling  Company.  No  part  of  it  comes  into  the  plaintiffs'  premises. 
They  do  not  claim  it  by  grant,  or  under  Lord  Tenterden's  Act, 
2  &  S  Will.  IV.  c.  71.  There  n^ver  has  been  any  distinct  and 
separate  user  of  this  water.  It  is  not  claimed  as  mixed  with  that 
of  the  Beck,  and  it  nowhere  makes  its  appearance  on  the  surface. 
The  plaintiffs  claim  its  waters  as  flowing  to  their  premises,  which  is 
not  the  case. 

*  *  With  regard  to  the  Low  Moor  Sough,  *  *  it  is 
conceded  by  the  plaintiffs,  that  no  grant  can  be  presumed  from 
the  Low  Moor  Company,  and  under  the  stat.  2  &  8  Will.  IV.  c.  71, 
there  must  have  been  an  actual  user  of  the  thing  itself  with 
reference  to  which  the  right  is  claimed.  But  here  there  is  no  dis- 
tinct user  of  this  sough.  If  the  user  of  the  waters  of  the  Beck 
were  held  to  be  sufficient,  it  would  equally  operate  as  a  user 
of  the  water  of  any  rivulet,  however  small,  which  might  pour  its 
contents  into  the  Beck.  But  this  claim  is  of  no  avail  under  the 
2  &  8  Will.  IV.  c.  71,  s^2,  for  there  has  not  been  a  forty  years' 
user  of  the  waters  of  the  sough.  On  this  point  the  judgment  of 
this  Court  in  Bright  v.  Walker  (4)  is  *in  the  defendants'  favour.  [  •768  ] 
There  has  been  no  appropriation  here  as  against  the  intermediate 
proprietors.     *     ♦     ♦ 

The  question  which  arises  upon  the  plea  of  Not  guilty  is  one  of 
great  importance.  What  is  such  a  diversion  of  the  water  by  a  land- 
owner upon  the  stream  as  will  entitle  a  landowner  lower  down  the 
same  stream  to  maintain  an  action  against  him  ?  The  several  text 
books  afford  but  scanty  materials  for  any  conclusion  upon  this 
subject.  In  the  present  case  the  defendants  have  rather  added  to 
the  water  than  abstracted  from  it.  They  have  a  right  to  a  reason- 
able use  of  the  water :  Howell  v.  M'Coy  (5) ;  and  it  is  not  found  that 

(1)  39  B.  B.  354  (3  B.  &  Ad.  304 ;  5  (4)  40  B.  B.  536  (1  Cr.  M.  &  B.  211). 
Id,  1).  (5)  3  Bawle,   256,   cited  3    Kent's 

(2)  24  B.  B.  169  (1  Sim.  &  St.  190).  Com.  440,  n.  (a). 

(3)  7  B  R  533  (4  East,  107). 
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Wood  the  use  made  of  it  has  heen  otherwise.  Here  no  damage  has  accrued 
waud.  ^  ^^^  plaintiffs,  except  from  the  heating.  *  *  Here  there  is 
[  769  ]  found  to  have  been  an  abstraction  of  5  per  cent,  of  the  water, — a 
case  in  which  it  is  submitted  the  maxim  applies  that  de  minimis  non 
curat  lex.  It  is  not  shown  that  the  plaintiffs  have  sustained  any 
sensible  inconvenience.  On  this  point  the  defendants  rely  upon 
Williams  y.  Morland{i),  and  the  judgments  of  Holboyd,  J.,  and 
LiTTLEDALE,  J.,  in  that  case.  The  defendants,  therefore,  are  entitled 
to  the  judgment  on  the  plea  of  Not  guilty  to  both  the  soughs.  [He 
also  cited  Tyler  v.  Wilkinson  (ji).] 

Cowling  ^  in  reply : 

It  has  been  urged  that  the  right  to  the  use  of  the  water  of  the 
Beck  has  been  misdescribed  as  being  incident  to  the  possession  of 
the  mills.  The  claim  was  so  alleged  in  Mason  v.  Hill,  and  has 
been  usually  so  pleaded.  In  Frankum  v.  Lord  Falmouth  the 
question  did  not  turn  upon  the  pleadings,  but  upon  the  evidence  in 
support  of  the  plaintiff's  title.  The  right  there  contended  for  was 
not  a  natural  right  to  the  use  of  the  water,  but  a  right  to  back  up 
the  water.  *  *  As  to  the  soughs,  the  question  depends  on  the 
general  principles  which  govern  the  right  to  flowing  water.  Flowing 
[  *770  ]  water  has  been  termed  a  *boon  of  nature  to  mankind,  like  air  and 
the  ocean.  It  ought,  then,  to  be  enjoyed  by  all  who  have  the 
opportunity  of  availing  themselves  of  the  benefit,  subject  to  the 
properties  which  nature  has  imparted  to  it.  Air  permeates  in  all 
directions,  and  each  person  to  whom  it  comes  has  a  right  to  enjoy 
it,  but  not  to  contaminate  it  or  prevent  its  passing  onwards  and  being 
enjoyed  by  others.  Flowing  water  has  a  different  property, — ^that 
of  working  itself  a  channel  and  flowing  on  downwards  till  it  is  lost 
in  the  sea.  Whilst  it  thus  flows  on,  each  person  through  whose 
property  it  passes  ought  to  have  a  reasonable  enjoyment  of  it ;  but 
[  771  ]  not  to  pollute  or  monopolise  it.  *  *  The  rights  of  the  plaintiffiB 
are  natural  rights,  and  not  affected  by  the  circumstance  of  the 
soughs  being  underground,  artificial,  or  modern.  For  the  same 
reason,  of  these  rights  not  being  servitudes.  Bright  v.  Walker, 
which  turned  on  the  stat.  2  &  3  Will.  IV.  c.  71,  is  not  applicable. 
Also,  because  these  soughs  are  not  concealed  and  unknown,  like 
the  currents  in  Acton  v.  Blundell,  that  case  is  distinguishable. 

As  to  the  last  point,  upon  the  plea  of  Not  guilty,  it  is  no  answer 
to  the  charge  of  diminution  of  the  water  by  evaporation,  that  other 
(1)  26  B.  E.  579  (2  B.  &  C.  910).  (2)  4  Mason  U.  &  B.  397. 
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water  is  supplied,  and  to  a  greater  amount.  The  prejudice  to  the  Wood 
right  is  unaffected  by  that  supply.  Nor  is  it  an  answer,  that,  look-  waud. 
ing  at  the  terms  in  which  the  special  case  is  worded,  the  use  of  the 
water  by  the  defendants  must  be  considered  as  reasonable  for  the 
purposes  of  the  manufactures  carried  on  by  them.  Such  an  use 
would  authorise  the  entire  absorption  of  the  stream,  the  whole 
supply  from  which  might  be  inadequate  to  the  necessities  of  the 
operations  carried  on  at  the  works,  and  cannot  form  a  correct  test 
of  the  reasonableness  of  the  use  as  regards  the  other  riparian  pro« 
prietors,  the  relative  rights  of  whom  are  entirely  overlooked  by  it ; 
and  if  the  authorities  cited,  of  Howell  v.  JWCoy  and  Tyler  v. 
Wilkinsmi,  go  the  length  contended  for,  it  is  impossible  to  acquiesce 
in  them  without  some  limitation. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,   C.   B.      (His  Lordship,    after    stating    the    pleadings, 
proceeded :) 

The  first  question  to  be  disposed  of  is,  in  what  way  the  issue  on 
Not  guilty    is    to    be   found,  so    far   *as    it  applies  to  the  first      [  •772  ] 
and   second*  counts,   which   are   framed  to  recover   damages  for 
obstructions  and  injuries  to  the  natural  watercourse,  the  Bowling 
Beck. 

It  is  conceded  by  the  plaintiffs'  counsel,  that  the  verdict  must  be 
found  for  the  defendants,  on  the  plea  of  Not  guilty  on  the  second 
count.  It  is  conceded  by  the  defendant's  counsel,  that  it  must  be 
found  for  the  plaintiffs  on  so  much  of  the  general  issue  as  relates 
to  the  heating  of  the  water.  The  only  question,  therefore,  on  this 
issue  is,  whether  the  remainder,  which  relates  to  the  fouling  of  the 
water,  is  to  be  entered  for  the  plaintiffs  or  the  defendants. 

The  fact,  as  found  by  the  jury,  is,  that  the  defendants  (whose 
works  have  been  erected  within  twenty  years,  and  who  have  no 
right,  by  long  enjoyment  or  grant,  so  to  do)  have  fouled  the  water 
of  the  natural  stream,  by  pouring  in  soap  suds,  woolcombers' 
suds,  &c. ;  but  that  pollution  of  the  natural  stream  has  done  no 
actual  damage  to  the  plaintiffs,  because  it  was  already  so  polluted 
by  similar  acts  of  millowners  above  the  defendants'  mills,  and  by 
dyers  still  further  up  the  stream,  and  some  sewers  of  the  town  of 
Bradford;  that  the  wrongful  act  of  the  defendants  made  no 
practical  difference,  that  is,  that  the  pollution  by  the  defendants 
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Wood  did  not  make  it  less  applicable  to  useful  purposes  than  such  water 
Waud.  was  before.  We  think,  notwithstanding,  that  the  plaintiffs  have 
received  damage  in  point  of  law.  They  had  a  right  to  the  natural 
stream  flowing  through  the  land,  in  its  natural  state,  as  an  incident 
to  the  right  to  the  land  on  which  the  watercourse  flowed,  as  will  be 
hereafter  more  fully  stated  ;  and  that  right  continues,  except  so  far 
as  it  may  have  been  derogated  from  by  user  or  by  grant  to  the 
neighbouring  landowners. 

This  is  a  case,  therefore,  of  an  injury  to  a  right.  The  defen- 
dants, by  continuing  the  practice  for  twenty  years,  might  establish 
the  right  to  the  easement  of  discharging  into  the  stream  the  foul 
water  from  their  works.  If  the  dye-works  and  other  manufactories, 
[  *773  ]  and  other  sources  of  *pollution  above  the  plaintiffs,  should  be  after- 
wards discontinued,  the  plaintiffs,  who  would  otherwise  have  had, 
in  that  case,  pure  water,  would  be  compellable  to  submit  to  this 
nuisance,  which  then  would  do  serious  damage  to  them.  We  think^ 
therefore,  that  the  verdict  must  be  entered  for  the  plaintiffs  on 
every  part  of  Not  guilty  to  the  first  count. 

The  next  question  is,  in  what  way  the  verdict  is  to  be  entered  on 
the  third  and  fifth  issues  to  the  first  and  second  counts.  These 
issues  arise  on  a  traverse  of  the  plaintiffs'  right  to  the  watercourse 
''  by  reason  of  the  possession  of  the  mills.''  On  the  .part  of  the 
defendants,  it  was  contended,  that,  although  the  plaintiffs  might 
have  had  a  right  to  the  stream  of  water  running  along  their  water- 
course, in  its  natural  state,  as  incident  to  the  right  to  the  land,  they 
had  no  right  by  reason  of  the  possession  of  the  mills,  because  they  had 
not  enjoyed  those  mills  in  their  present  condition  for  twenty  years, 
and  therefore  had  acquired  no  right  in  respect  of  them.  For  the 
plaintiffs  it  was  uisisted,  that,  if  this  argument  were  well  founded, 
the  plaintiffs  would  still  be  entitled  to  have  so  much  of  the  issue  as 
relates  to  the  right  in  respect  of  the  land  found  for  them ;  to  which 
we  assent,  not  thinking  that  there  is  any  distinction  between  this 
and  the  case  of  Ricketts  v.  Salwey  (i).  That,  however,  would,  if  the 
defendants  should  insist  upon  it,  require  a  special  entry,  finding  a 
part  only  for  the  plaintiffs.  The  plaintiffs,  therefore,  contend  that 
the  whole  ought  to  be  found  for  them,  because  if  they  had  a  right 
to  the  watercourse  before  the  mill  was  constructed,  without  the 
obstruction  by  the  defendants,  and  just  before  the  commencement  of 
the  suit  had  appropriated  the  water  to  the  use  of  the  mill,  they 
might  have  recovered  for  the  injury  to  the  mill,  and  might  have 
(1)  22  B.  B.  800  (2  B.  &  Aid.  360), 
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stated  that  they  were  entitled  to  the  use  of  the  water  for  the  mill        Wood 

by  reason  of  *the  possession  of  the  mill.     The  former  proposition       wadd. 

the  defendants  do  not  deny ;  the  latter  they  dispute,  and  princi-       [  *774  ] 

pally  rely  on  the  case  of  Frankum  v.  Lord  Falmouth  (i).     We  think 

that  the  plaintiffs  are  right  on  this  point,  and  that  the  case  of 

Frankum  v.  Lord  Falmouth  is  distinguishable.     There  the  claim,  as 

may  be  collected  from  the  report  in  Carrington  and  Payne,  seems 

not  to  the  flow  of  the  water  in  its  natural  course  for  the  supply  of 

the  mill,  but  to  an  easement  to  dam  the  water  back  in  alieno  solo  ; 

and,  as  the  mill  was  not  twenty  years  old,  that  claim  could  not  be 

established. 

The  remaining  questions  relate  to  the  two  soughs  called  Bowling 
Sough  and  Low  Moor  Sough,  and  are  very  important,  and  also 
novel.  Both  of  these  difTer  from  the  Bowling  Beck  in  three 
respects :  that  was  an  immemorial  stream,  a  natural  stream,  and 
flowing  above  ground;  these  are  not  immemorial,  they  are  artificial, 
and  flowing  under  ground.  They  differ,  also,  between  themselves 
in  one  respect :  that  one,  the  Bowling  Sough,  was  constructed  in 
the  land  now  belonging  to  the  plaintiffs,  and  part  of  the  water 
thereof  was  used  by  them,  by  a  direct  communication  between  the 
sough  and  the  plaintiffs*  reservoirs,  for  the  purposes  of  the  mill, 
before  the  alleged  diversion  by  the  defendants  :  the  other,  the  Low 
Moor  Sough,  only  communicated  with  the  Bowling  Beck,  and  not  in 
the  plaintiffs'  land.  Both  agreed  in  one  respect,  that  they  were 
diverted  before  the  waters  flowing  along  them  became  part  of  the 
Bowling  Beck  stream.  Under  these  circumstances,  questions  of 
considerable  nicety  arise ;  and  the  law  on  this  subject  was  most 
ably  discussed. 

We  agree  with  the  learned  counsel  for  the  plaintiffs  in  his  exposi- 
tion of  the  principles  which  regulate  the  law  as  to  natural  streams, 
which  are  fully  considered,  and  placed  on  their  right  footing,  in  the 
case  o!  Mason  v.  Hill  (2),  and  *the  authorities  there  cited.  Flowing  [  •776  ] 
water,  as  well  as  light  and  air,  are,  in  one  sense,  ^* ^mhlici  jurist' 
They  are  a  boon  from  Providence  to  all,  and  differ  only  in  their 
mode  of  enjoyment.  Light  and  air  are  diffused  in  all  direction*, 
flowing  water  in  some.  When  propeity  was  established,  each  one 
had  the  right  to  e  ijoy  the  light  and  air  diffused  over,  and  the  water 
flowing  through,  the  portion  of  soil  belonging  to  him ;  the  property 
in  the  water  itself  was  not  in  the  proprietor  of  the  land  through 

(1)  6  Car.  &  P.  629 ;  2  Ad.  &  El.  452.  (2)  39  E,  R.  354  (3  B.  &  Ad.  306 ;  5 

Id,  1). 
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Wood        which  it  passes,  but  only  the  use  of  it,  as  it  passes  along,  for  the 
Wadd.       enjoyment  of  his  property,  and  as  incidental  to  it. 

The  law  is  laid  down  by  Chancellor  Kent,  in  S  Com.  439,  thus  : 
"  Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally  an 
equal  right  to  the  use  of  the  water.  ...  He  has  no  property 
in  the  water  itself,  but  a  simple  usufruct  as  it  passes  along." 
**  Aqua  currit,  et  debet  currere,**  is  the  language  of  the  law ;  and 
Mr.  Justice  Story,  in  Tyler  v.  Wilkinson  (i),  cited  in  Gale  and 
Whatley  on  Easements,  p.  181,  lays  down  the  same  law.  In  the 
judgment  of  Lord  Chief  Justice  Tindal,  in  the  case  of  Acton  v. 
Blundell  (2),  he  treats  the  right  to  waters  flowing  on  the  surface  as 
arising  from  the  acquiescence  of  neighbouring  owners :  though  he 
also  quotes  the  judgment  of  Mr.  Justice  Story,  above  referred  to, 
which  treats  the  right  as  an  incident  to  property  ;  for  Mr.  Justice 
Story  says,  "  The  natural  stream,  existing  by  the  bounty  of  Provi- 
dence for  the  benefit  of  the  land  through  which  it  flows,  is  an 
incident  annexed  by  operation  of  the  law  to  the  land  itself.'*  Mr. 
Justice  Whitblock,  also,  in  Sut-y  v.  Pigott  (3),  and  Crew,  Ch.  J.  (4), 
and  Lee,  Ch.  J.,  in  Brown  v.  Best  (6),  treat  the  right  as  arising 
ex  jure  natura ;  and  consequently  it  is  not  extinguished,  as  an 
easement  in  alieno  solo  would  be,  by  unity. 
[  *776  ]  And  this  seems  to  us  to  be  the  correct  opinion,  though  *it  is 

unnecessary  to  decide  that  point  on  the  present  occasion ;  for 
whether  the  right  to  natural  streams  be  ex  jure  natura,  or  by 
acquiescence,  and  the  presumed  grant  of  neighbours,  the  result  of 
this  case  will  be  the  same.  But  the  Bowling  Sough  and  the  Low 
Moor  Sough  being  neither  of  them  natural  watercourses — being 
under  ground,  and  not  immemorial,  a  question  of  some  nicety  and 
diflSculty  arises  as  to  the  rights  of  the  riparian  proprietors  upon 
these  streams,  or  below  their  junction  with  the  Beck.  This  ques- 
tion is  not  with  respect  to  their  rights  as  against  the  owners  of 
those  collieries  which  those  soughs  relieve  from  water,  but  as  to  the 
rights  of  those  proprietors  inter  se ;  and  it  will  be  better  to  con- 
sider, in  the  first  place,  how  they  would  stand  if  the  streams  were 
not  under  ground.  With  respect  to  a  claim  of  right  as  against  the 
colliery  owners,  if  it  be  true  that  a  right  was  gained  to  these 
streams  by  the  riparian  proprietors  as  against  them,  in  consequence 
of  their  acquiescence  for  twenty  years,  by  virtue  of  the  presumption 

(1)  4  Mason  U.  S.  E.  397.  839,  nom.  Shury  v.  PiyoU. 

(2)  67  B.  R.  361  (12  M.  &  W.  324).  (4)  Id.  172. 

(3)  Poph.    169;    reported  3    Bulst,  (5)  1  Wils.  174 
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of  a  grant,  or  of  Lord  Tenterden's  Act  (2  <t  8  Will.  IV.  c.  71),       Wood 
there  would  be  no  diflSculty  as  to  the  right  of  the  riparian  pro-       waud. 
prietors  as  against  each  other,  or  other  persons.    But  Mr.  Cowling 
admitted    that  a   grant  could    not    be   presumed,   and   that  he 
should  have  great  difficulty  in  establishing  the  right  under  Lord 
Tenterden's  Act. 

This  Court,  as  then  constituted,  much  considered  that  subject  in 
the  case  of  Arkwright  v.  Gell  (i).  We  have  again  considered  it,  and 
are  satisfied  that  the  principles  laid  down  as  governing  that  case  are 
correct,  and  were  properly  acted  upon  in  it,  by  deciding  that  no 
action  lay  for  an  injury  by  the  diversion  of  an  artificial  water- 
course, where,  from  the  nature  of  the  case,  it  was  obvious  that  the 
enjoyment  of  it  depended  upon  temporary  circumstances,  and  was 
not  of  a  permanent  character,  and  where  the  interruption  was  by 
the  party  who  stood  in  the  situation  of  the  grantor.  *The  Court  [  •777  ] 
of  Queen's  Bench,  in  a  subsequent  case,  Magor  v.  Chadwick  (2), 
supported  a  verdict  for  the  plaintiff,  for  the  disturbance  of  a  right 
to  the  enjoyment  of  a  stream,  under  circumstances  somewhat 
similar ;  but  in  that  case  the  action  was  not  brought  against  the 
party  in  whose  land  the  artificial  watercourse  commenced,  nor  any 
one  claiming  under  him,  and  he  had  not  put  an  end  to  it  by 
altering  the  mode  of  working  his  mines ;  but,  what  is  more  impor- 
tant, the  action  was  not  brought  for  abstracting,  but  for  fouling  the 
water,  a  species  of  injury  which  does  not  stand  on  the  same  foot- 
ing ;  for,  though  the  posse&sor  of  the  mine  might  stop  the  stream, 
it  does  not  follow  that  he,  or  any  other,  could  pollute  it  whilst  it 
continued  to  run ;  and  besides,  from  the  course  which  the  cause 
took  at  Nisi  Frius,  the  precise  question  which  we  have  now  to  con- 
sider does  not  appear  to  have  called  for  decision.  The  two  cases 
are,  therefore,  distinguishable;  and  the  expressions  used  by  the 
learned  Judges  in  that  case,  as  to  the  similarity  of  natural  and 
artificial  streams,  are  to  be  understood  as  applicable  to  the 
particular  case. 

We  entirely  concur  with  Lord  Dbnman,  Ch.  J.,  that  "  the 
proposition,  that  a  watercourse,  of  whatever  antiquity,  and  in  what- 
ever degree  enjoyed  by  numerous  persons,  cannot  be  enjoyed  so  as 
to  confer  a  right  to  the  use  of  the  water,  if  proved  to  have  been 
originally  artificial,  is  quite  indefensible;  "  but,  on  the  other  hand, 
the  general  proposition,  that,  under  all  circumstances,  the  right  to 
watercourses,  arising  from  enjoyment,  is  the  same  whether  they  be 
(1)  62  E.  E.  671  (5  M.  &  W.  231).  (2)  U  Ad.  &  EL  571. 
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Wood  natural  or  artificial,  cannot  possibly  be  sustained.  The  right  to 
Waud.  artificial  watercourses,  as  against  the  party  creating  them,  surely 
must  depend  upon  the  character  of  the  watercourse,  whether  it  be 
of  a  permanent  or  temporary  nature,  and  upon  the  circumstances 
under  which  it  is  created.  The  enjoyment  for  twenty  years  of  a 
[  *778  ]  stream  diverted  or  penned  *up  by  permanent  embankments,  clearly 
stands  upon  a  different  footing  from  the  enjoyment  of  a  flow  of 
water  originating  in  the  mode  of  occupation  or  alteration  of  a 
person's  property,  and  presumably  of  a  temporary  character,  and 
liable  to  variation. 

The  flow  of  water  for  twenty  years  from  the  eaves  of  a  house  could 
not  give  a  right  to  the  neighbour  to  insist  that  the  house  should  not 
be  pulled  down  or  altered,  so  as  to  diminish  the  quantity  of  water 
flowing  from  the  roof.  The  flow  of  water  from  a  drain,  for  the 
purposes  of  agricultural  improvements,  for  twenty  years,  could  not 
give  a  right  to  the  neighbour  so  as  to  preclude  the  proprietor  from 
altering  the  level  of  his  drains  for  the  greater  improvement  of  the 
land.  The  state  of  circumstances  in  such  cases  shows  that  one 
party  never  intended  to  give,  nor  the  other  to  enjoy,  the  use  of  the 
stream  as  a  matter  of  right.  If,  then,  this  had  been  a  question 
between  the  plaintiffs  and  the  colliery  owners,  it  seems  to  us  that 
the  plaintiffs  could  not  have  maintained  an  action  for  omitting  to 
pump  water  by  machinery  (and  in  this  the  Court  of  Queen's  Bench 
and  Exchequer  entirely  agree  in  the  case  above  cited).  Nor,  if  the 
colliery  proprietors  had  chosen  to  pump  out  the  water  from  the  pit> 
from  whence  the  stream  flowed  continuously,  and  caused  what  is 
termed  the  natural  flow  to  cease,  could  the  plaintiffs,  in  our  opinion, 
have  sued  them  for  so  doing. 

But  this  case  is  different.  The  water  has  been  permitted  to  flow 
in  an  artificial  channel  by  the  colliery  owners,  and  for  sixty  years. 
And  the  question  is  one  of  more  diflUculty,  whether  the  plaintiffs  can 
sue  another  person,  a  proprietor  and  occupier  of  the  land  above  and 
through  which  the  sough  passes,  not  claiming  under  or  authorised 
by  them,  for  diverting  the  water. 

The  case  of  the  Bowling  Sough  differs  from  the  Low  Moor  Sough 
in  this,  that  the  plaintiffs,  in  1888,  used  the  water  of  the  Bowling 
Sough  where  it  passes  through  their  land,  by  making  a  communi- 
[  *779  ]  cation  to  their  reservoir,  for  *  working  the  mill.  Have  the  plaintiffs 
a  right  to  the  water  of  this  sough,  as  described  in  the  third  count 
of  the  declaration  ?  It  appears  to  us  to  be  clear,  that,  as  they  have 
a  right  to  the  use  of  the  Bowling  Beck,  as  incident  to  their  property 
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on  the  banks  and  bed  of  it,  they  would  have  the  right  to  all  the  Wood 
water  which  actually  formed  part  of  that  stream,  as  soon  as  it  had  waud 
become  part,  whether  such  water  came  by  natural  means,  as  from 
springs,  or  from  the  surface  of  the  hills  above,  or  from  rains  or 
melted  snow,  or  was  added  by  artificial  means,  as  from  the  drainage 
of  lands  or  of  colliery  works ;  and  if  the  proprietors  of  the  drained 
lands  or  of  the  colliery  augmented  the  stream  by  pouring  water  into 
it,  and  so  gave  it  to  the  stream,  it  would  become  part  of  the  current ; 
no  distinction  could  then  be  made  between  the  original  natural 
stream  and  such  accessions  to  it. 

But  the  question  arises  with  respect  to  an  artificial  stream  not 
yet  united  to  the  natural  one. 

The  proprietor  of  the  land  through  which  the  Bowling  Sough 
flows  has  no  right  to  insist  on  the  colliery  owners  causing  all  the 
waters  from  their  works  to  flow  through  their  land.  These  owners 
merely  get  rid  of  a  nuisance  to  their  works  by  discharging  the  water 
into  the  sough,  and  cannot  be  considered  as  giving  it  to  one  more 
than  another  of  the  proprietors  of  the  land  through  which  that 
sough  is  constructed ;  each  may  take  and  use  what  passes  through 
his  land,  and  the  proprietor  of  land  below  has  no  right  to  any 
part  of  that  water  until  it  has  reached  his  own  land — ^he  has  no 
right  to  compel  the  owners  above  to  permit  the  water  to  flow  through 
their  land  for  his  benefit ;  and,  consequently,  he  has  no  right  of 
action  if  they  refuse  to  do  so. 

If  they  polluted  the  water,  so  as  to  be  injurious  to  the  tenant 
below,  the  case  would  be  different. 

We  think,  therefore,  that  the  plaintiffs  have  no  right  of  action  for 
the  diversion  of  that  water.     The  question  as  to  *the  Low  Moor       [  '780  J 
Sough  is  less  favourable  to  the  plaintiffs,  for  this  sough  does  not 
pass  through  their  land  at  all. 

We  are  of  opinion,  that,  if  the  plaintiffs  would  not  be  entitled  to 
the  water  of  these  soughs  if  above  ground,  their  being  below 
ground  in  this  case  would  probably  make  no  difference.  It  does 
not  certainly  make  a  difference  in  favour  of  the  plaintiffs. 

The  issues  on  the  seventh  and  ninth  pleas  ought,  therefore,  to  be 
found  for  the  defendants. 

The  next  question  is  also  one  of  considerable  nicety.  It  is, 
whether  the  verdict  should  be  entered  for  the  plaintiffs  on  the  pleas 
of  Not  guilty,  as  to  the  third  count,  complaining  of  the  abstraction 
of  the  water  from  the  Bowling  Sough,  and  the  fourth,  complaining 
of  the  abstraction  and  detention  of  the  water  from  the  Low  Moor 
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Wood        Sough.    The  defendants  contend  that  the  diminution  of  the  water 
Waud.       by  5  per  cent.,  and  the  altering  the  flow  of  the  water,  are  injuries 
too  trifling  to  be  the  subject  of  an  action. 

In  considering  this  question,  it  is  to  be  assumed  that  the  plaintifib* 
right  is  established  to  the  use  of  the  water.  It  is  said  that  the  true 
rule  on  this  subject  is  laid  down  by  Chancellor  Kent  (i),  that  streams 
are  meant  for  the  use  of  men,  and  that  it  would  be  unreasonable, 
and  contrary  to  the  universal  consent  of  mankind,  to  debar  each 
riparian  proprietor  from  the  application  of  the  water  to  domestic, 
agricultural,  or  manufacturing  purposes,  provided  the  use  of  it  be 
made  so  as  to  work  no  material  injury  or  annoyance  to  his  neighbour, 
and  though  there  will,  no  doubt,  be,  in  the  exercise  of  a  proper  use 
of  water,  some  evaporation  and  decrease  of  it, — some  variation  in 
the  weight  and  velocity  of  the  current ;  but  the  maxim  *'  de  minimis 
non  curat  lex''  applies,  and  a  right  of  action  by  the  proprietor 
below  would  not  necessarily  flow  from  such  use, — it  would  depend 
on  the  nature  and  extent  of  the  injury,  and  the  manner  of  using 
the  water. 
L  781 1  In  America,  a  very  liberal  use  of  the  water,  for  the  purposes  of 

irrigation,  and  for  carrying  on  manufactures,  has  been  allowed.  In 
France,  also,  the  right  of  the  riparian  proprietor  to  the  use  of  the 
water  is  not  strictly  construed.  He  may  use  it "  en  bon  pere  de 
famille,  a  son  plus  grande  avantage,''  (Code  Civil,  art.  640,  note  by 
Faillet)  (2).  He  may  make  trenches  to  conduct  the  water  to  irrigate 
his  land,  if  he  return  it  with  no  other  loss  than  that  which  irrigation 
caused.  In  England,  it  is  not  very  clear  that  such  a  user  would  be 
permitted,  as  arising  out  of  the  right  to  the  use  of  the  water  jure 
natur<e ;  but,  no  doubt,  if  the  stream  were  only  used  by  the  riparian 
proprietor  and  his  family,  by  drinking  it,  or  for  the  supply  for 
domestic  purposes,  no  action  would  lie  for  this  ordinary  use  o  it ; 
and  it  may  be  conceived,  that  if  a  field  be  covered  with  houses, 
the  ordinary  use  by  the  inhabitants  might  sensibly  diminish  the 
stream,  yet  no  action  would,  we  apprehend,  lie,  any  more  than  if 
the  air  was  rendered  less  pure  and  healthy  by  the  increase  of 
inhabitants  in  the  neighbourhood,  and  by  the  smoke  issuing  from 
the  chimneys  of  an  increased  number  of  houses.  But,  on  the  other 
hand,  as  the  establishment  of  a  manufacture  rendering  the  air 
sensibly  impure,  by  emitting  noxious  gases,  would  be  actionable,  so 
would  it  be  if  it  rendered  the  water  less  pure  by  the  admixture  of 

(1)  3  Com.  439,  440.  (2)  See  *' Manuel  de  Droit  Fnuiyaia" 

Pftris,  1832. 
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noxious  substances;  and  if  a  mode  of  enjoyment,  quite  different       Wood 

from  the  ordinary  one,  is  adopted,  by  which  the  water  is  diverted       waud. 

into  a  reservoir,  and  there  delayed  for  the  purposes  of  a  manufacture, 

an  action  seems  to  us  to  be  maintainable  ;  and  so,  if  by  that  mode 

of  dealing  with  the  water  it  is  sensibly  diminished  in  quantity. 

We  think,  therefore,  that  the  issue  on  Not  guilty,  so  far  as  it 

relates  to  both  Bowling  Sough  and  Low  Moor  Sough,  should  be 

found  for  the  plaintiffs. 

^  Judgment  accordingly. 

NORRIS  V.   SEED. 

(3  Ex.  782—792 ;  S.  0.  nom.  Ntnris  v.  Seend,  18  L.  J.  Ex.  300 ;  13  Jur.  830.)  18^». 

May  1. 
Trespass  for  assaulting,  &c.,  and  carrying  away  E.,  then  and  still  being  

the  wife  of  plaintiff,  and  detaining  her  against  his  will,  &c.,  whereby  [  782  J 
plaintiff  lost  her  society,  &c.  Plea,  under  8  &  9  Yict.  c.  100  (1),  that 
defendant  was  a  proprietor  of  a  house  duly  licensed  iinder  that  Act,  and 
that  he  received  an  order  in  pursuance  of  that  Act,  for  the  reception  of  the 
said  E.,  as  a  lunatic  (the  order,  which  was  set  out  in  the  plea,  described  the 
patient  as  E.  D.,  a  person  of  insane  mind) ;  that  the  order  was  accom- 
panied by  two  medical  certificates,  stating  the  said  E.  D.  to  be  a  person  of 
unsound  mind;  that  defendant,  then,  as  such  proprietor,  took  charge  of 
and  received  into  the  house  the  said  E.,  "  then  being  the  patient  then  named 
in  the  said  order  and  certificate,"  and  detained  her  until  her  escape  from 
the  asylum,  and  from  the  detention  and  custody  of  the  defendant ;  and  that 
defendant,  within  fourteen  days  after  her  escape,  gently  laid  his  hands  upon 
her,  and  retook  her,  and  carried  her  away  to  the  said  house,  and  there 
detained  her,  as  he  lawfully  might,  which  are  the  said  trespasses,  &c. : 
Held,  that  the  order  and  certificate  afforded  a  good  justification  to  the 
defendant,  although  the  person  named  in  them  was,  in  fact,  not  insane. 
Held,  also,  on  special  demurrer,  that  the  plea  sufficiently  identified  the 
person  named  in  the  certificate  to  be  the  plaintiff's  wife ;  and  that  it  was 
consistent  with  the  plea  that  the  E.  D.  therein  mentioned  was  the  wife  of 
the  plaintiff.  Held,  also,  that  the  words  in  the  declaration,  that  the  said 
E.  was  taken  away  from  the  plaintiff,  and  against  his  consent,  were 
surplusage ;  and  that  the  plea  afforded  a  sufiicient  primd  facie  justification. 
Semblet  that,  in  such  case,  where  the  wife  is  really  not  insane,  the  husband's 
remedy  is  by  haheaa  corpus,  or  by  application  to  the  Commissioners. 

Trespass  for  assaulting,  ill-treating,  and  carrying  away 
''  Elizabeth,  then  and  still  being  the  wife  *'  of  the  plaintiff,  and 
cTetaining  her  from  the  plaintiff  against  the  will  and  without  the 
leave,  licence,  and  consent  of  the  plaintiff,  for  a  long  time,  to  wit, 
&c.,  whereby  the  plaintiff  was  deprived  of  her  company  and  assist- 
ance, &c.,  to  the  plaintiff's  damage,  &c.  Flea,  that,  long  before  the 
time  when  &c.,  to  wit,  on  the  6th  of  January,  1847,  and  from  thence 
continually  until  the  commencement  of  this  suit,  the  defendant  was 

(1)  Bepealed  by  the  Lunacy  Act,  1890  (53  Yict  c.  5);  see  now  as.  36 
and  85  of  that  Act.— J.  G.  P. 
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XoRRis  and  has  continued  to  be  the  proprietor  of  a  certain  house,  daring 
Seed.  ^^I  ^^^^  ^^^  licensed  according  to  a  certain  Act  of  Parliament  made 
and  passed  in  a  session  of  Parliament  holden  in  the  8th  and  9th 
years  of  the  reign  of  her  present  Majesty,  intituled  **  An  Act  for 
the  regulation  of  the  care  and  treatment  of  Lunatics/'  for  the 
reception  of  twelve  female  lunatics,  &c.,  to  wit,  a  certain  house 
called  &c.,  which  place  in  which  the  said  house  was  and  is  so 
situated  as  aforesaid  was  not  nor  is  within  the  immediate  juris- 
diction of  the  Commissioners  of  Lunacy,  and  which  house,  during  all 
the  times  aforesaid,  was  licensed  as  aforesaid  by  the  justices  of 
the  peace  for  the  said  county  assembled  in  General  Quarter  Ses- 
sions, to  wit,  by  a  certain  licence  long  before  any  of  the  said  times 
when,  &c.,  to  wit,  on  the  6th  of  January,  1847,  made  and  granted  to  the 
defendant,  then  being  the  proprietor  of  the  said  house,  and  named 
in  the  said  licence,  for  a  period  not  exceeding  thirteen  calendar 
[  •783  ]  *months,  to  wit,  for  the  period  of  thirteen  calendar  months,  by  the 
justices  of  the  peace  for  the  said  county,  then  assembled  in  General 
Quarter  Session  at  &c.,  in  and  for  the  said  county,  and  bearing  date 
on  the  day  and  year  last  aforesaid,  under  the  hands  and  seals  of 
three  of  such  justices  as  then  assembled  as  aforesaid,  which  licence 
was  then  duly  stamped  with  a  10s.  stamp,  and  is  now  shown  to 
the  Court  here,  and  was  and  is  in  the  form  and  words  following. 
The  plea  then  set  out  the  licence,  and  also  a  subsequent  one  for 
thirteen  months  more,  from  the  5th  of  January,  1848 ;  and  further, 
that  after  the  making  and  granting  of  the  said  first-mentioned 
licence,  and  whilst  the  same  was  in  full  force  and  virtue,  and 
whilst  the  defendant  was  proprietor  of  such  house  as  aforesaid, 
and  before  the  making  and  granting  of  the  said  secondly-men- 
tioned licence,  to  wit,  on  the  12th  of  March,  1847,  he  received  a 
proper  order,  in  pursuance  of  the  said  Act  of  Parliament,  for  the 
reception  and  taking  charge  of  the  said  Elizabeth  as  a  lunatic,  to 
wit,  an  order  under  the  hand  of  one  G.  W.  M.,  in  the  form  and 
words,  and  stating  the  particulars  hereinafter  mentioned,  that  is  to 
say.  The  plea  then  set  out  the  order,  wherein  the  patient  was 
described  as  Elizabeth  Durie,  a  person  of  unsound  mind,  single 
woman,  and  signed  by  G.  W.  M.  The  plea  then  proceeded  to  state, 
that  the  said  order,  at  the  time  when  the  defendant  received  the 
same,  was  accompanied  with  and  he  therewith  received  the  several 
medical  certificates  of  two  physicians,  to  wit,  J.  L.  B.  and  R.  B.  H., 
who  never  were  in  partnership,  and  each  of  whom,  separately  from 
the  other,  had,  on  the  12th  of  March,  1847,  personally  examined 
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the  said  Elizabeth.  The  plea  then  set  out  the  two  medical  certifi-  Nobrib 
cates,  in  each  of  which  it  was  stated  that  Elizabeth  Dune  was  a  sbkd. 
lonatic  and  a  proper  person  to  be  confined,  and  the  reasons  upon 
which  those  opinions  had  been  founded.  The  plea  then  proceeded 
to  state,  that  afterwards,  and  within  seven  clear  days  after  the  said 
examinations  respectively,  and  whilst  the  ^said  first-mentioned  [  *784  ] 
licence  was  and  remained  in  full  force  and  virtue,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  defendant,  then  being  the  pro- 
prietor of  such  licensed  house  as  aforesaid,  upon  the  said  order 
accompanied  by  the  said  medical  certificates,  took  charge  of  and 
received  into  the  said  house  the  said  Elizabeth,  then  being  the 
patient  named  in  the  said  order  and  certificates  respectively, 
and  thenceforth  detained  and  kept  her  at  the  said  house  until 
the  time  of  her  escape  as  hereinafter  mentioned ;  and  further, 
that  the  said  order,  and  medical  certificates,  and  the  secondly- 
mentioned  licence,  continued  to  be  and  were  in  full  force,  virtue, 
and  effect  until  and  at,  and  during  all  those  times ;  and  during 
all  the  times  in  this  plea  mentioned  no  more  than  twelve  female 
lunatics,  including  the  said  Elizabeth,  &c.,  were  in  the  said 
house;  and  further,  that,  after  the  said  Elizabeth  was  so 
received  into  and  taken  charge  of  by  the  defendant  as  aforesaid, 
and  whilst  the  secondly-mentioned  licence  was  in  full  force  and 
virtue,  and  before  any  of  the  said  times  when  &c.,  to  wit,  on  the 
18th  of  November,  1848,  the  said  Elizabeth  escaped  from  the  said 
house,  and  from  the  detention,  custody,  and  charge  of  the  defendant, 
and  then  fled  to  a  certain  distance,  to  wit,  the  distance  of  thirty 
miles  from  the  said  house,  and  thereupon  the  defendant,  within 
fourteen  days  after  such  escape,  to  wit,  on  &c.,  in  the  declaration 
mentioned,  gently  laid  his  hands  upon  the  said  Elizabeth  in  order 
to  retake,  and  did  retake  the  said  Elizabeth  into  his  custody,  and 
then  took  and  carried  her  away  to  the  said  licensed  house,  whereof 
he  was  the  proprietor  as  aforesaid,  and  there  detained  her  thence- 
forth until  the  commencement  of  this  suit,  as  he  lawfully  might  for 
the  cause  aforesaid ;  which  are  the  said  several  trespasses,  &c. 
Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  did  not 
deny  that  the  said  Elizabeth,  at  the  said  times  when  &c.,  was  the 
wife  of  the  plaintiff ;  that  it  did  not  show  with  certainty  whether 
the  escape  and  recaption  were  before  *or  after  she  became  the  [  •^Ss  ] 
plaintiff's  wife;  nor  whether  she  was  a  lunatic  or  of  unsound 
mind.     Joinder  in  demurrer. 
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NoKKu  Cowling^  in  Bupport  of  the  demurrer : 

Skbd.  The  defendant  will  contend  that  the  present  plea  is  good,  as  being 

in  parsuance  of  the  99th  section  of  the  8  &  9  Vict.  c.  100.  That 
section  enacts,  **  that  every  proprietor  and  superintendent  of  a 
licensed  house  or  registered  hospital,  and  every  other  person  hereby 
or  by  any  of  the  Acts  hereinbefore  repealed  authorised  to  receive  or 
take  charge  of  a  lunatic  upon  an  order,  and  who  shall  receive  or  has 
received  a  proper  order  in  pursuance  of  this  Act  or  any  of  the  said 
repealed  Acts,  accompanied  with  the  required  medical  certificates  or 
certificate  for  the  reception  or  taking  charge  of  any  person  as  a 
lunatic,  and  the  assistants  and  servants  of  such  proprietor,  super- 
intendent, or  other  person,  shall  have  power  and  authority  to  take 
charge  of,  receive,  and  detain  such  patient,  until  he  shall  die,  or  be 
removed  or  discharged  by  due  authority,  and  in  case  of  the  escape 
at  any  time  or  times  of  such  patient,  to  retake  him  at  any  time 
within  fourteen  days  after  such  escape,  and  again  to  detain  him  as 
aforesaid ;  and  in  every  writ,  indictment,  information,  action,  and 
other  proceeding  which  shall  be  preferred  or  brought  against  any 
such  proprietor,  superintendent,  or  other  person  authorised  as  afore- 
said, or  against  any  assistant  or  servant  of  any  such  proprietor, 
superintendent,  or  authorised  person,  for  taking,  confining,  detaining, 
or  retaking  any  person  as  a  lunatic,  the  party  complained  of  may 
plead  such  order  and  certificates  or  certificate  in  defence  to  any  such 
writ,  indictment,  information,  action,  or  other  proceeding  as  afore- 
said, and  such  order  and  certificates  or  certificate  shall,  -as  respects 
such  party,  be  a  justification  for  taking,  confining,  detaining,  or 

[  *786  ]  retaking  such  lunatic  or  alleged  lunatic."  That  ^section,  however, 
does  not  apply  to  the  case.  Under  the  old  law  it  was  necessary,  in 
the  case  of  a  party  confined,  for  the  party  complained  of  to  justify 
his  proceedings  according  to  the  course  of  the  common  law,  as 
appears  from  the  8  &  4  Will.  IV.  c.  107,  s.  55.  If  it  should 
be  decided  that  this  section  does  apply,  the  keeper  of  a  lunatic 
asylum  may  take  a  man's  wife,  whether  she  be  a  lunatic 
or  not. 

(Pollock,  G.  B.  :  On  the  other  hand,  the  keeper  would  be  put  to 
the  expense  of  proving  that  she  was  in  fact  a  lunatic.) 

The  husband's  remedy  would  be  gone,  except,  perhaps,  by  a  writ  of 
habeas  corpus.  The  words  of  the  statute  should  be  exceedingly 
strong,  to  give  a  party  such  a  power  as  against  the  husband :  Bac. 
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Abr.  "  Baron.  &  Feme,"  B.  In  the  next  place,  the  plea  does  not  Norris 
state  the  true  name  of  the  supposed  lunatic.  The  45th  section  of  gssD. 
the  9  &  10  Vict.  c.  100  enacts,  ''that  no  person  (not  a  pauper), 
whether  being  or  represented  to  be  a  lunatic  or  only  a  boarder  or 
lodger,  in  respect  of  whom  any  money  shall  be  received  or  agreed 
to  be  received  for  board,  lodging,  or  any  other  accommodation,  shall 
be  received  into  or  detained  in  any  licensed  house,  and  no  person 
(not  a  pauper)  shall  be  received  into  or  detained  as  a  lunatic  in  any 
hospital,  without  an  order  under  the  hand  of  some  person  according 
to  the  form  and  stating  the  particulars  required  in  Schedule  (B)  to 
this  Act  annexed,  nor  without  the  medical  certificate  according  to 
the  form  in  Schedule  (C),  of  two  physicians,  surgeons,  or  apothe- 
caries who  shall  not  be  in  partnership,  and  each  of  whom  shall 
separately  from  the  other  have  personally  examined  the  person  to 
whom  it  relates,  not  more  than  seven  clear  days  previously  to  the 
reception  of  such  person  into  such  house  or  hospital,  and  shall 
have  signed  and  dated  the  same  on  the  day  on  which  such  person 
shall  have  been  so  examined ;  and  every  person  who  shall  receive 
or  detain  any  such  person  as  aforesaid,  in  any  such  house  or 
hospital  as  aforesaid,  without  *such  order  and  medical  certificates  [  *787  ] 
as  aforesaid,  and  any  physician,  surgeon,  or  apothecary  who  shall 
knowingly  sign  any  such  medical  certificate  as  aforesaid,  or  who 
shall  untruly  state  any  of  the  particulars  required  by  this  Act,  shall 
be  guilty  of  a  misdemeanor."  This  plea  does  not  state  whether  the 
supposed  lunatic  was  a  married  woman  or  not.  The  plea  should 
have  averred  that  she  was  known  by  the  name  of  Elizabeth  Durie 
at  that  time. 

(Parke,  B.  :  The  keeper  cannot  be  responsible  for  the  correctness 
of  all  the  statements  in  the  order.  The  plea  states  that  she  is  the 
same  person. 

BoLFE,  B. :  Even  suppose  that  after  her  escape  she  were  to  get 
her  name  changed  by  Royal  assent,  what  possible  difference  could 
that  make  ? 

Pollock,  C.  B.,  referred  to  Evans  v.  Chester  (i),  and  Platt,  B.,  to 
Thorpe  v.  Argles  (2).) 

The  name  ought  to  be  as  correctly  stated  in  this  order  as  it  would 
be  required  to  be  in  a  warrant.     There  is  a  distinction  between 

(1)  2  M.  &  W.  847.  (2)  1  Dowl.  &  L.  831. 

58—2 


886  1849.    EX.    3  EX.  787—788.  [b.b. 

NoRKis  mesne  and  final  process.  This  proceeding  being  in  the  nature  of 
SsBD.  mesne  process,  there  is  no  doubt  that,  if  a  party  does  not  object,  but 
allows  the  proceedings  to  go  on  to  final  process,  the  objection  is 
gone:  Shadgett  v.  Clip8on{[).  Lastly,  the  words  in  the  declara- 
tion, **  against  the  will  and  consent  of  the  plaintiff,*'  are  material, 
and  are  not  justified.  (He  referred  to  Com.  Dig.  '*  Baron  & 
Feme,"  (W.).) 

Watsofiy  contra, 

(Parke,  B.  :  The  only  doubt  I  entertain  is,  whether  these 
words  **  against  the  will  and  consent  of  the  husband "  are 
material  or  not.) 

The  plea  does  not  admit  that  allegation,  or  seek  to  justify  it.  The 
defendant  could  not  negative  the  allegation  under  the  plea  of  Not 
guilty.  He  must  have  pleaded  leave  and  licence,  if  he  wished  to 
avail  himself  of  the  defence  that  the  act  was  done  with  the  consent 
[  •788  ]  of  the  plaintiff.  As  to  the  construction  of  the  present  *Act  of 
Parliament,  the  judgment  of  Lord  Dbnman,  Ch.  J.,  in  Shuttle- 
xvorth's  case  (2)  may  be  referred  to.  (He  was  then  stopped  by 
the  Court.) 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  the  plea  is  good,  both  in  substance 
and  in  form,  and  that  the  objections  which  have  been  raised  to  it 
cannot  prevail.  The  statute  in  question  was  intended  for  the  pro- 
tection of  the  proprietor  of  such  an  establishment  as  the  present 
against  an  action,  in  the  event  of  his  either  taking  or  retaking  a 
person  committed  to  his  charge  as  a  lunatic.  On  the  present 
occasion  he  has  retaken  the  party.  It  may  be  conjectured,  either 
that  the  lunatic,  having  escaped,  got  married  during  the  escape,  or 
that  the  husband  was  abroad  during  that  time,  and  from  that  or 
some  other  cause  did  not  interfere,  so  that  she  was  placed  in  this 
asylum  for  her  safe  custody,  without  his  interference.  I  think  that 
the  same  rule  of  law  would  apply  to  either  case.  If  he  had  not 
interfered  at  all  in  placing  her  in  this  asylum,  and  she  was  placed 
there  by  the  order  of  some  other  person,  I  am  inclined  to  think  that 
the  husband  could  not  interfere  to  demand  her,  or  to  take  her  away, 
but  that  he  would  have  to  obtain  possession  of  her  by  some  legal 
means.  So  much  for  the  substance  of  the  plea.  Next,  as  to  the 
(1)  8  East,  328.  (2)  72  R  B.  890  (9  Q.  B.  659). 
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matters  of  form  to  which  objections  have  been  raised  by  this  special  Nobris 
demurrer.  The  first  objection  is,  that  it  is  not  distinctly  denied  sbbd. 
that  the  lunatic  was  the  wife  of  the  plaintiff.  I  do  not  think  that 
such  a  denial  was  intended.  The  plea  rather  admits  that  she  may 
be  the  wife  of  the  plaintiff,  or,  at  all  events,  the  plea  is  irrespective 
of  that  matter,  and  therefore  may  be  said  to  admit  the  fact.  It  is 
wholly  irrespective  of  her  being  the  wife,  or  whether  or  not  she  has 
become  the  wife  since,  during  her  temporary  escape.  In  my 
^opinion,  that  matter  makes  no  difference  whatever.  The  next  [  *789  ] 
objection  is,  that  the  plea  does  not  aver  with  sufScient  certainty, 
that  the  said  Elizabeth  ever  was  a  lunatic.  With  respect  to  that 
objection,  it  was  pointed  out  at  a  very  early  period  of  the  argument, 
that  it  never  could  have  been  intended  to  throw  upon  the  pro- 
prietors of  these  asylums  the  responsibility  of  trying  the  question 
with  the  husband,  or  with  the  party,  or  indeed  with  anybody,  and 
of  going  through  an  expensive  inquiry,  for  the  purpose  of  establishing 
the  fact  as  to  the  sanity  or  insanity  of  the  party.  Provided  the  pro- 
prietor have  the  requisite  documents  to  justify  his  receiving  the 
party,  these  documents  will  justify  his  retaking  her,  and  they  will 
justify  his  doing  either  the  one  or  the  other,  if  he  be  questioned  in 
an  action.  It  appears  to  me,  therefore,  that  the  defendant  is  entitled 
to  judgment. 

Parke,  B.  : 

I  am  of  opinion  that  the  plea  in  this  case,  to  which  the  plaintiff 
has  demurred,  is  sufBcient. 

The  first  question  is,  whether  or  not  the  order  and  certificate 
which  were  delivered  to  the  defendant  were  a  justification  to  him 
in  this  action,  without  an  averment  of  the  fact  that  the  plaintiff's 
wife  was  a  lunatic.  I  am  of  opinion  that  it  is  quite  clear,  that,  by 
the  99th  section  of  this  Act  of  Parliament,  it  was  intended  to  make 
the  order  and  certificate  a  sufficient  justification  to  the  keeper  of 
a  licensed  house — and  the  defendant  is  one — without  putting  him 
to  the  trouble  and  expense  of  making  out  the  fact,  which  is  certified 
to  him  to  be  actually  true.  He  is,  therefore,  perfectly  justified, 
under  these  orders,  in  retaining  the  lunatic,  and  in  retaking  her 
upon  her  escape,  provided  he  has  the  proper  documents.  That 
seems  to  me  to  be  perfectly  clear  on  the  latter  part  of  the  99th 
section. 

Then  it  is  said,  that  this  order  or  request  is  insuflScient,  *because       [  •TW  ] 
it  does  not  contain  the  true  name  of  the  party.     In  the  first  place' 
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NoRRia  I  very  much  question  whether  it  is  necessary  to  be  equally  parti- 
Seed.  cular  in  one  of  these  orders,  as  in  the  case  of  a  writ,  which  is  to 
deprive  a  man  of  his  goods  or  his  liberty.  But  this  plea  sufficiently 
avers  the  identity  of  the  person  who  is  now  the  wife  of  the  plaintiff, 
who  is  admitted  by  the  plea,  being  a  plea  in  confession  and  avoid- 
ance, to  be  the  person  named  in  that  order  and  certificate,  for  it  is 
averred  therein  that  the  order  and  certificate  relate  to  the  plaintiff's 
wife,  that  is  a  positive  averment,  and  there  is  nothing  incon- 
sistent, which  would  call,  in  the  first  instance,  for  explanation. 
It  would  be  otherwise  in  the  case  of  a  writ  against  A.,  set  out  in 
the  plea,  the  action  being  for  the  arrest  of  B.  There  the  incon- 
gruity would  appear  on  the  face  of  the  pleadings,  and  would 
require  explanation.  It  would  be  unnecessary  to  explain  it,  if 
there  were  any  direct  averment  that  there  was  a  writ  against  the 
plaintiff,  and  that  the  plaintiff  was  taken.  It  would  be  open,  upon 
the  evidence,  to  explain  how  the  writ  did  not  agree  in  the  name, 
but  it  would  be  unnecessary  to  explain  it  by  showing  that  the  party 
was  known  by  the  same  name.  If,  however,  on  the  face  of  the 
plea,  a  party  is  set  out  as  having  a  different  name  to  that  men- 
tioned in  the  declaration,  then,  according  to  the  case  of  Cole  v. 
Hindmn  (i),  the  inconsistency  appears  on  the  face  of  the  plea,  and 
it  is  bad,  unless  there  be  some  explanation  that  the  party  was 
known  by  one  name  as  well  as  the  other ;  and  such  an  averment 
would  have  been  sufficient.  But  there  is  no  inconsistency  in  the 
present  case.  Here  is  an  order  against  Elizabeth  Durie,  and  it  is 
not  inconsistent  with  that  that  she  is  the  plaintiff's  wife.  It  appears 
to  me  that  no  explanation  whatever  is  called  for,  even  on  the  sup- 
position that  the  rules  which  apply  to  writs  are  equally  applicable 
[  *79i  ]  to  orders  *of  this  nature.  I  think,  therefore,  that  these  observations 
are  a  sufficient  answer  to  that  formal  objection. 

The  next  objection  is,  that  it  must  be  taken  on  these  pleadings, 
that,  after  the  escape,  the  defendant  took  this  woman  out  of  the 
care  and  custody  of  the  plaintiff.  I  think  that  does  not  appear 
upon  the  face  of  these  pleadings,  for  the  declaration  merely  alleges 
an  assault  upon  the  plaintiff's  wife,  and  that  she  was  taken  and 
carried  away  and  detained  whilst  she  was  his  wife ;  which,  it  goes 
on  to  aver,  was  done  against  the  will,  and  without  the  leave,  licence, 
and  consent  of  the  plaintiff.  But  these  latter  words  appear  to  me 
to  be  mere  surplusage.  All  that  it  would  be  necessary  to  prove  in 
this  case  is,  that  the  wife  has  been  retaken  and  kept  away  from 

(1)  6  T.  E.  234. 
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the  plaintiff,  and  tHat  he  has  lost  her  comfort  and  society.  The  Kobbis 
gist  of  the  action  being  the  loss  of  the  comfort  and  society,  an  gJ^D. 
assault  which  did  not  end  in  the  loss  to  the  plaintiff  of  the  comfort 
and  society  of  his  wife  would  not  support  an  action.  It  is  only 
such  an  assault  and  conduct  on  the  part  of  the  defendant  as 
deprives  the  plaintiff  of  the  power  of  associating  with  his  wife,  as 
would  support  the  action.  If  that  be  correct,  the  plea  is  perfectly 
good  by  way  of  justification,  for  it  justifies  the  principal  and 
material  allegation  in  the  declaration,  that  the  wife  was  taken 
away  from  the  husband.  That  allegation  is  perfectly  well  justified 
by  the  plea,  which  states  that  she  escaped  from  the  defendant's 
charge  and  custody,  and  that  he  retook  her ;  but  the  plea  does  not 
allege  that  the  defendant  took  her  from  the  immediate  care  of  the 
plaintiff,  or  against  the  will  of  the  plaintiff,  but  that  he  took  her, 
which  is  a  sufficient  prima  facie  justification  of  the  assault 
complained  of  in  the  declaration. 

The  next  question  is,  suppose  this  taking  had  been  against  the 
plaintiff's  consent,  would  that  be  justifiable  under  this  statute? 
That  question,  however,  it  is  not  strictly  necessary  to  consider  in 
the  present  case,  as  the  averment  *that  this  was  done  against  the  [  *792  ] 
husband's  consent  is  surplusage ;  but  I  am  inclined  to  think  that 
the  husband  could  not  interfere,  but  must  be  left  to  a  more  formal 
mode  of  insisting  on  his  marital  rights,  by  insisting  upon  the 
restoration  of  his  wife  to  him,  and  by  obtaining  a  habeas  corpus 
for  that  purpose,  if  refused.  As,  however,  what  is  said  to  have 
been  done  against  the  husband's  consent  is  mere  surplusage, 
the  plea  perfectly  well  justifies  the  taking  possession  of  the  wife  by 
virtue  of  the  original  order,  which  justifies  the  defendant,  not 
merely  in  taking  her  originally  into  his  custody,  but  in  retaking 
her  in  the  case  of  escape.  It  may  further  be  observed,  that  if,  in 
point  of  fact,  the  woman  is  really  not  in  a  state  to  justify  the  con- 
finement, two  remedies  may  be  adopted :  either  she,  or  her  husband 
for  her,  may  apply  for  a  writ  of  habeas  corpus  to  a  superior  Court, 
by  whom  it  would  be  granted  if  that  Court  were  of  opinion  that 
she  was  not  in  fact  a  lunatic ;  or  relief  may  be  obtained  by  applica- 
tion to  the  Commissioners,  for  she  is  not  concluded  by  the  certificate 
of  the  medical  men  as  to  her  insanity ;  and  should  they  find  her 
not  to  be  insane,  they  would  discharge  her. 

BoLFB,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendant. 


40  1849.    EX.    8  EX.  798—794.  [b.b. 

i8«  HOLFOED  V.  PRITCHARD  (1). 

April  19 
^ (3  Ex.  793—704 ;  S.  C.  18  L.  J.  Ex.  315.) 

[  7^3  J  By  agreement  in  writing  the  plaintiff  let  to  the  defendant,  at  a  yearly 

rent,  the  right  of  fiahing  in  a  certain  river  with  rod  and  line  only.  The 
defendant  haying  so  used  the  fishery:  Held,  that  the  plaintiff  might 
recover  the  rent  under  an  indeln'tatu$  count  for  the  use  and  occupation  of 
the  fishery,  and  that  there  was  no  objection  to  the  particulars  so  describing 
his  claim. 

Assumpsit.  The  declaration  stated,  that  the  defendant  was 
indebted  to  the  plaintiff  for  the  use  and  occupation  of  a  fishery  of 
the  plaintiff,  and  the  licence  and  liberty  of  fishing  in  a  certain 
river,  to  wit  &c.,  by  the  permission  of  the  plaintiff  before  then 
used,  occupied,  and  enjoyed.    Plea,  non  assunipdt. 

The  particulars  of  demand  stated,  that  the  action  was  brought  to 
recover  501.  for  the  use  and  occupation  by  the  defendant  of  part  of 
the  Buckland  fishery,  from  Michaelmas,  1846,  to  Michaelmas,  1847. 

At  the  trial,  before  Erie,  J.,  at  the  last  Brecon  Assizes,  it 
appeared  that,  by  a  written  agreement,  the  plaintiff  had  agreed  to 
let,  and  the  defendant  to  take,  a  specified  part  of  the  Buckland 
fishery,  at  the  yearly  rent  of  502.,  but  the  agreement  extended  to 
angling  only,  and  not  to  destroying  fish  otherwise  than  by  a  rod 
and  line.  The  defendant  had  enjoyed  the  use  of  the  fishery  for 
the  period  of  a  year.  It  was  objected,  on  behalf  of  the  defendant, 
that  the  action  could  not  be  maintained,  since  this  was  a  grant  of 
an  incorporeal  hereditament,  which  would  not  pass  except  by  deed  ; 
or,  if  not,  it  was  a  mere  personal  licence  to  angle,  in  respect  of  which 
no  action  for  use  and  occupation  would  lie.  The  learned  Judge 
overruled  the  objections,  and  a  verdict  was  found  for  the  plaintiff, 
leave  being  reserved  for  the  defendant  to  move  to  enter  a  nonsuit. 

H.  G.  Jones,  Serjt.,  now  moved  accordingly : 

First,  this  was  a  grant  of  an  incorporeal  hereditament,  and  no 
interest  passed,  the  agreement  not  being  under  seal. 

(Parke,  B.  :  The  defendant  has  enjoyed  the  fishery,  and  must 
therefore  pay  for  such  enjoyment.) 

[  *794  ]       Secondly,  an  agreement  "^like  the  present,  for  a  mere  personal 

licence  to  angle  with  a  rod  and  line,  was  never  contemplated  by  the 

11  Geo.  II.  c.  19,  s.  14.    That  statute  enables  landlords,  where  the 

agreement  is  not  by  deed,  to  recover  a  reasonable  satisfaction  for 

**  the  lands,  tenements,  or  hereditaments  "  held  or  occupied. 

(1)  Cited  by  Lindley,  L.J.,  Fitzgerald  v.  Firhank  [1897]  2  Ch.  96,  101,  66 
L.  J.  Ch.  529,  C.  A. 
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(Parke,  B.  :  This  agreement  gives  the  defendant  a  right  to  occupy      Holfobd 
part  of  the  fishery  ;  that  is,  to  take  such  portion  of  the  fish  as  can    pritcuard. 
be  got  by  a  rod  and  line.     The  action  is  for  the  use  and  enjoyment 
of  a  licence  to  fish ;  and  the  only  question  is,  whether  the  par- 
ticulars are  such  as  to  mislead  the  defendant.     It  seems  to  me  that 
he  could  not  be  misled  by  them.) 

Per  Curiam  (i) : 

There  will  be  no  rule. 

Rvle  refused. 

MACGEEGOE  v.  KEILY.  is*^. 

AprU  28. 
(3  Ex.  794—798;  8.  C.  18  L.  J.  Ex.  391 ;  6  Dowl.  &  L.  635.)  . 


In  an  action  on  an  attorney's  bill,  a  delivery  of  the  bill  to  a  servant  at 
tbe  defendant's  residence  is  prima  facie  evidence  of  a  delivery  to  the 
defendant. 


[  794] 


Assumpsit  for  work  and  labour  as  an  attorney  and  solicitor,  and 
for  fees  due  and  payable  in  respect  thereof. 

Flea,  that  no  bill  of  charges,  fees,  and  disbursements,  subscribed 
with  the  proper  hand  of  the  plaintiff,  was,  one  calendar  month 
before  the  commencement  of  the  suit,  delivered  to  the  defendant, 
or  sent  by  the  post  to,  or  left  for  the  defendant  at,  his  counting- 
house,  office  of  business,  dwelling-house,  &c.,  as  required  by  the 
statute,  &c.    Verification. 

Replication,  that  the  plaintiff  did,  one  calendar  month  before  the 
commencement  of  the  suit,  to  wit,  on  &c.,  deliver  to  the  defendant 
a  bill  in  writing  of  his  said  charges,  fees,  and  disbursements,  sub- 
scribed with  the  proper  hand  *of  the  plaintiff,  in  manner  and  form       [  *795  ] 
as  required  by  the  statute.     Upon  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
Trinity  Term,  1848,  it  was  proved  by  a  witness,  that  he  went  to  a 
house  where  the  defendant  then  lived,  and  saw  a  man-servant  at 
the  door,  and  delivered  to  him  the  plaintiff's  bill  of  costs.  It  was 
objected,  on  behalf  of  the  defendant,  that  this  was  no  proof  of  a 
delivery  to  the  defendant.  The  learned  Judge  overruled  the 
objection,  and  a  verdict  was  found  for  the  plaintiff,  leave  being 
reserved  for  the  defendant  to  move  to  enter  a  verdict  for  him,  if 
the  Court  should  be  of  opinion  that  the  mode  of  delivery  did  not 
support  the  issue. 

A  rule  nisi  having  been  obtained  accordingly, 

(1)  Pollock,  C.  B.,  Parke,  B.,  Bolfe,  B.,  and  Platt,  B. 
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Macgrkoor  Martin  and  WiUes  showed  cause : 

Kbilt.  The  facts  proved  are  evidence  of  a  delivery  of  the  bill  to  the 

defendant,  and  the  onus  was  on  him  to  show  that  he  had  not 
received  it.  [They  cited  Jones  d.  Griffiths  v.  Marsh  (i).  Doe  d. 
Neville  v.  Dunbar  (3),  and  Vincent  v.  Slaymaker  (8).] 

[  796  ]  (Parke,  B.  :  Can  it  be  said  that  a  livery-servant  is  the  agent  of 

his  master  for  the  purpose  of  receiving;  a  bill  of  costs  ?) 

In  the  absence  of  any  evidence  to  the  contrary,  the  jury  may 
presume  that  the  bill  reached  the  master's  hands. 

Croivder  and  Crompton,  in  support  of  the  rule: 

The  2  Geo.  II.  c.  28,  s.  28,  required  the  bill  to  be  delivered  to 
the  party  to  be  charged  therewith,  or  left  for  him  at  his  dwelling- 
house,  or  "  last  place  of  abode ; "  the  6  &  7  Vict.  c.  78,  s.  87, 
contains,  in  addition,  the  words  "or  sent  by  the  post  to,  or  left 
for  him  at,  his  counting-house,  office  of  business,"  &c.  Those 
provisions  having  been  specifically  inserted  in  the  latter  Act, 
the  plaintiff  is  bound  to  bring  his  case  within  one  or  other  of  the 
alternatives.  His  argument  however  is,  that  in  order  to  prove  one, 
he  may  prove  something  different,  and  then  call  on  the  jury  to 
infer  a  delivery.  HiU  v.  Humphreys  (4)  shows  that  there  must  be 
delivery  in  accordance  with  the  terms  of  the  statute.     *     *    * 

[  797  ]       Pollock,  C.  B.  : 

We  ail  agree  that  there  was  evidence  to  go  to  the  jury  of  a 
delivery  of  the  bill  to  the  defendant. 

Parke,  B.  : 

I  was  rather  of  a  different  opinion  at  first ;  but,  on  consideration, 
I  think  there  was  evidence  of  a  delivery  to  the  defendant.  It  is 
open  to  the  plaintiff  to  select  any  mode  of  delivery  which  the 
statute  authorises.  He  may  deliver  the  bill  to  the  defendant  per- 
sonally, or,  according  to  the  construction  put  on  the  other  Act,  he 
may  deliver  it  to  an  agent  authorised  to  receive  such  bill,  or  he  may 
rely  on  its  being  sent  by  post,  or  left  otherwise  at  the  dwelling- 
house  or  last  place  of  abode  of  the  defendant.  But  having  selected 
his  mode,  he  must  prove,  to  the  satisfaction  of  the  jury,  a  delivery 
by  himself  or  his  agent,  or  some  one  authorised  by  him.     On  this 

(1)  2  R.  B.  441  (4.T.  E.  464).  (3)  11  R.  E.  413  (12  Eaat,  372). 

(2)  Moo.  &  Mai.  10.  (4)  2  Bos.  &  P.  343. 
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issue  he  is  bound  to  satisfy  them  that  the  bill  reached  the  defen-  macorbgob 
dant,  and  he  runs  the  risk  of  the  jury  drawing  the  inference,  as  kki'lt. 
BuLLBR,  J.,  says,  ''that  the  servant  did  not  communicate  the 
notice  to  his  master."  In  this  case  the  bill  was  left  with  a  man- 
servant at  the  door  of  the  defendant's  residence, — therefore,  presum- 
ably, the  family  was  in  town, — and  the  leaving  the  bill  with  the 
servant  affords  a  presumption  of  its  having  reached  the  master. 
The  fact  of  putting  it  in  the  servant's  hands  is  sufficient  to  consti- 
tute the  servant  the  agent  of  the  plaintiff  for  the  delivery  of  the 
bill.  But  then,  upon  this  issue  the  defendant  might  call  the 
servant  to  prove  that  he  never  did  deliver  the  bill  to  his  master,  *in  [  •798  ] 
which  case  the  plaintiff  would  fail  in  showing  that  the  servant  was 
the  agent  of  his  master  for  the  purpose  of  receiving  the  bill.  I  own 
I  do  not  think  that  a  domestic  servant  is  an  agent  for  that  purpose ; 
but  the  question  is,  whether  the  fact  of  delivery  to  the  servant  may 
not  be  used  as  evidence  of  a  delivery  to  the  master.  So,  by  send- 
ing the  bill  by  post,  the  plaintiff  would  in  the  same  way  run  the 
risk  of  the  servant  being  called  to  say  that  he  never  received  it. 
For  these  reasons  I  think  the  verdict  was  right. 

BoLFE,  B. : 

I  am  of  the  same  opinion;  although  I  do  not  vary  from  the 
opinion  I  expressed  when  the  rule  was  granted,  namely,  that  the 
issue  being  put  on  a  personal  delivery,  that  would  not  be  made  out 
by  adding  another  alternative.  But  now  the  view  presented  to  my 
mind  is,  whether  this  was  not  evidence  in  support  of  the  replication. 
On  consideration  I  think  it  was. 

Platt,  B.  : 

There  was  evidence  from  which  the  jury  might  infer  that  the 
servant  was  authorised  to  receive  any  document  directed  to  his 
master,  and  so  they  might  properly  infer  that  the  master  received 
the  bill  by  the  agency  of  his  servant 

Rule  discharged. 


1849.     EX.     8  EX.  799—800.  [k.r. 


1849.  MILLEE  V.  ATLEE. 

May  1. 
_  (3  Ex.  799—801 ;  8.  C.  13  Jur.  431.) 

L  ^^^  3  An  attorney  has  no  lien  on  his  client's  money  in  hia  hands,  beyond  the 

amount  in  which  the  latter  is  indebted  to  him. 

Debt  for  work  and  labour  as  an  attorney  and  solicitor. 

Pleas,  first,  nunqnam  indebitatu9 ;  secondly,  a  set-off  for  money 
had  and  received  by  the  plaintiff  for  the  use  of  the  defendant. 

The  plaintiff  joined  issue  on  the  first  plea ;  and  to  the  second 
replied,  **  that  he  never  was  indebted  vwdo  etfarmd,**  Upon  which 
issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
last  Trinity  Term,  the  plaintiff  proved  that  the  defendant  was 
indebted  to  him  in  the  sum  of  572.  Ids.  6d.,  for  work  and  labour  as 
an  attorney.  The  defendant,  in  support  of  his  set-off,  proved  the 
receipt  of  money  by  the  plaintiff  for  the  defendant's  use  to  the 
amount  of  105Z.  IGs.  6d.  The  plaintiff  then  sought  to  discharge 
himself  of  this  amount,  by  proving  payment  of  various  sums  at 
different  times  on  account  of  cheques  signed  by  the  defendant.  It 
was  objected  on  behalf  of  the  defendant,  that  evidence  of  payment 
was  not  admissible  under  the  replication  of  '*  never  indebted  "  ;  and 
the  learned  Judge,  being  of  that  opinion,  rejected  the  evidence.  It 
was  also  contended,  on  the  part  of  the  plaintiff,  that  the  defendant 
could  not  avail  himself  of  the  set-off,  inasmuch  as  the  plaintiff  had 
a  lien  on  the  money  received  by  him.  The  learned  Judge  over- 
ruled this  objection,  and  a  verdict  was  found  for  the  plaintiff  on 
the  first  issue,  and  for  the  defendant  on  the  set-off,  leave  being 
reserved  for  the  plaintiff  to  move  to  enter  a  verdict  for  57/.  19s.  6^. 

A  rule  nisi  having  been  obtained  to  enter  a  verdict,  or  to  amend 
the  replication,  and  for  a  new  trial  on  payment  of  costs, 

[  800  ]  Ltish  showed  cause : 

First,  it  lias  been  decided  in  several  instances,  that  payment 
cannot  be  given  in  evidence  under  a  replication  of  never  indebted 
to  a  plea  of  set-off.  Secondly,  the  plaintiff  had  no  lien  on  the 
money  which  he  received  for  the  defendant's  use,  beyond  the 
amount  in  which  the  latter  was  indebted  to  him. 

(Pollock,  G.  B.  :  There  is  a  distinction,  in  that  respect,  between 
money  received  on  account  and  a  number  of  chattels.  If  a  creditor 
has  a  security  on  all  the  furniture  in  a  house,  the  owner  cannot 
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demand  any  part  without  offering  the  whole  debt.     A  lien  upon      Millsb 
money  is  different.)  Atlkb. 

Money  is  divisible,  and  the  plaintiff  has  no  lien  beyond  the 
amount  of  his  bill. 

(Parke,  B.  :  If  it  were  otherwise,  the  defendant  must  first  pay 
the  bill,  and  then  run  the  risk  of  the  solvency  of  the  attorney.) 

The  same  observation  would  apply  to  auctioneers,  agents,  and 
others. 

Joyce,  in  support  of  the  rule : 

No  debt  ever  existed  which  could  form  the  subject  of  a  set-off. 
The  defendant  is  in  the  same  situation  as  if  he  had  brought  an 
action  for  money  had  and  received,  on  an  implied  contract.  The 
money  was  received  by  the  plaintiff  in  the  course  of  his  duty  as 
attorney,  and,  in  the  same  way,  paid  over  to  the  defendant's  use. 

(Parke,  B.  :  Was  he  not  responsible  in  the  meantime  ?) 

Tha  debt  would  only  arise  when  he  committed  a  breach  of  duty. 
If  money  be  given  to  a  person  to  carry  to  a  Bank,  no  action  for 
money  had  and  received  would  lie  for  the  money  after  his  receipt  of 
it,  and  before  he  deposited  it  in  the  Bank.  The  principle  of  the 
decision  in  Bussey  v.  Bamett  (i)  is  applicable  to  this  case ;  there  it 
was  held,  that  no  debt  arises  where  goods  are  sold  for  ready  money, 
and  payment  made  accordingly,  and  therefore  such  payment  is 
proveable  under  the  general  *issue.  [  *®^^  ] 

(Parke,  B.  :  You  say  that  the  mere  fact  of  the  receipt  of  money 
is  not  enough  to  render  a  person  liable  in  an  action  for  money  had 
and  received ;  but  that  is  only  in  some  cases  of  money  given  ad 
merchandizandum :  Anon.  (2), 

Per  Curiam  (s)  : 
The  plaintiff  may  have  a  new  trial  on  payment  of  costs. 

Rtde  accordingly. 

(1)  9  M.  &  W.  312.  (3)  Pollock,    C.    B.,  Parke,  B., 

(2)  11  Mod.  92.  EoLFB,  B.,  and  Platt,  B. 
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^7p^t!^  same  v.  same. 

[^^  (3  Ex.  817—825 ;  S.  0.  18  L.  J.  Ex.  453.) 

The  plaintifFs,  husband  and  wife,  declared  in  assumpsit  for  the  use  and 
occupation  of  premises  demised  by  them  to  the  defendant,  and  also  for 
double  rent,  under  the  1 1  (}eo.  11.  c.  19,  for  not  giving  up  possession  of 
premises  held  by  defendant  '*as  tenant  thereof  to  the  plaintiffs."  The 
defendant  pleaded  non  assumpsit.  The  plaintiffs  also  brought  an  action  of 
debt  for  double  value,  under  the  4  Geo.  II.  c.  28,  the  declaration  in  which 
stated,  that  the  plaintiffs  were  seised  in  their  demesne  as  of  freehold,  in 
right  of  the  female  plaintiff  during  her  life,  of  a  messuage  held  by  the 
defendant  as  tenant  to  the  plaintiffs  for  a  year  certain,  the  reversion 
thereof  belonging  to  the  plaintiffs,  in  right  of  the  female  plaintiff.  It  then 
alleged  a  demand  and  refusal  to  give  up  possession.  The  defendant  pleaded 
nil  debet  by  statute.  The  causes  having  been  referred,  the  arbitrator  found 
that  the  defendant  became  tenant  to  the  husband,  of  the  premises,  and 
occupied,  as  tenant  to  him,  for  one  year.  The  contract  for  this  tenancy 
was  by  parol,  and  was  made  expressly  with  the  husband  alone,  in  his  own 
right,  and  the  wife  was  no  party  thereto:  Held,  that  the  wife  was 
improperly  joined  as  a  co-plaintiff,  both  in  the  action  of  assumpsit  and  of 
debt ;  and  that,  as_  to  the  latter,  they  could  not  sue  as  reversioners,  the 
reversion  not  being  in  the  two  plaintiffs,  but  in  the  husband  alone ;  neither 
could  the  averment  of  the  tenancy,  nor  the  words  *'to  the  plaintifh,*'  be 
rejected  from  the  declaration. 

This  was  a  case  for  the  opinion  of  the  Court,  upon  points  of  law 
stated  by  the  arbitrator  to  whom  the  above-mentioned  actions  had 
been  referred.  The  first  was  an  action  of  assumpsit,  the  second 
count  of  which  stated,  that  the  plaintiffs  were  seised  in  their 
demesne  as  of  fee,  in  right  of  the  plaintiff  Caroline,  for  the  term  of 
her  natural  life,  in  a  certain  messuage  and  land,  and  being  so  seised 
thereof,  the  plaintiffs  demised  the  premises  to  the  defendant  for  the 
period  of  one  year;  and  the  defendant,  in  consideration  thereof, 
promised  the  plaintiffs  to  pay  them  the  rent  of  6802.,  on  the  usual 
Feast-days.  It  then  alleged  the  entry  of  the  defendant,  that  he 
continued  to  occupy  as  tenant  thereof  to  the  plaintiffs,  and  by  their 
sufferance  and  permission,  for  the  period  of  time  so  agreed,  and 
assigned  as  breach  non-payment  of  the  rent  to  the  plaintiffs.  The 
third  count  stated,  that  the  defendant,  after  the  24th  of  June,  17S8, 
[  •818  ]  mentioned  in  the  11  Geo.  II.  c.  19,  and  after  the  expuration  *of  his 
tenancy,  and  by  force  of  the  said  statute,  became  and  was  indebted 
to  the  plaintiffs  in  500Z.  for  the  use  and  occupation  of  a  certain  farm 
and  land,  &c.,  of  which  the  plaintiffs  were  during  such  occupation 
so  seised,  on  the  11th  of  October,  1844,  held  by  the  defendant  as 
tenant  thereof  to  the  plaintiffs,  at  the  yearly  rent  of  68(M.,  payable 
&c.  by  the  defendant,  and  at  his  request,  for  a  long  space  of  time. 
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to  wit,  from  the  11th  of  October,  1844,  till  the  2l8t  of  Jane,  held,  Habgoust 
used,  occupied,  and  enjoyed,  notwithstanding  a  certain  notice  there-  wyman. 
tofore  given  by  the  defendant  to  the  plaintiffs  of  his  intention  to 
quit,  and  that  he  the  defendant  would  quit  and  deliver  up  to  the 
plaintiffs  possession  of  the  said  farm  and  land,  on  the  said  11th 
of  October.  Breach,  non-payment.  The  defendant  pleaded  non 
cusumpsit  to  the  whole  declaration. 

The  second  action  was  in  debt,  for  double  value.  The  declaration 
stated,  that  before  giving  the  notice  and  making  the  demand  as 
hereafter  mentioned,  the  plaintiffs  were  seised  in  their  demesne  as 
of  freehold,  in  right  of  the  plaintiff  Caroline,  for  the  term  of  her 
natural  life,  of  a  certain  messuage  and  land,  &c.,  situate  in  the 
county  of  Hertford,  which  several  premises,  before  and  at  the  time 
of  giving  the  notice  and  the  making  of  the  demand,  as  hereinafter 
mentioned,  and  from  thence  until  and  upon  the  11th  of  October, 
1844,  were  held  and  enjoyed  by  the  defendant  as  tenant  thereof  to 
the  plaintiffs,  (that  is  to  say,)  as  tenant  thereof  for  one  year,  deter- 
minable on  the  11th  of  October,  the  reversion  of  the  said  several, 
premises  during  all  that  time  belonging  to  the  plaintiffs  in  right  of 
the  plaintiff  Caroline ;  and  thereupon,  whilst  the  defendant  so  held 
and  enjoyed  the  said  premises  as  tenant  thereof  to  the  plaintiffs, 
and  whilst  the  reversion  so  belonged  to  the  plaintiffs  in  right  of  the 
plaintiff  Caroline,  to  wit,  on  the  1st  of  September,  1844,  the  plaintiffs 
gave  notice  in  writing  to  the  defendant,  and  then  demanded  and 
required  the  defendant  to  deliver  up  possession  of  the  several 
premises  to  the  plaintiffs,  on  ♦the  11th  of  October,  on  which  day  [  •819  ] 
the  estate,  term,  and  interest  of  the  defendant  in  the  several 
premises  determined.  It  then  alleged,  that  the  defendant  refused 
to  deliver  up  the  possession  of  the  premises,  and  wilfully  held  over, 
whereby  he  became  liable  to  pay  double  value.  Plea,  nil  debet  (by 
statute). 

The  causes  came  on  for  trial  before  Tindal,  Ch.  J.,  at  the  Hertford 
Summer  Assizes,  1848,  when  they  were  referred  (with  two  other 
actions)  to  an  arbitrator,  with  power  for  him  to  state  facts  and  raise 
points  of  law  for  the  opinion  of  the  Court.  The  arbitrator  by  his 
award  found  the  following  facts :  The  defendant  became  tenant  to 
the  Bev.  L.  Y.  Harcourt,  one  of  the  plaintiffs,  for  one  year  certain, 
from  the  11th  of  October,  1848,  to  the  11th  of  October,  1844,  of  a 
house,  farm,  lands,  &c.  in  Hertfordshire,  at  a  rent  of  680Z.,  and  he 
occupied  the  same  as  tenant  to  Mr.  Harcourt  for  that  year.  The 
contract  for  this    tenancy  was  by  parol,  and  was  made  by  the 
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Haroourt  defendant  expressly  with  Mr.  Harcoart  alone,  in  his  own  right,  and 
Wtican.  Caroline,  the  wife  of  Mr.  Harcourt,  was  no  party  thereto.  A  demand 
and  notice  in  writing  for  the  delivering  up  of  possession  by  the 
defendant,  was  made  by  the  agent  of  the  plaintiffs  on  the  12th  of 
October,  1844.  The  defendant  retained  possession  of  the  house  and 
part  of  the  stables  until  the  15th  of  March,  1845.  The  arbitrator 
directed  a  verdict  to  be  entered  for  the  defendant  on  the  issues 
raised  on  the  second  and  third  counts  of  the  action  in  assumpsit, 
and  also  in  the  action  of  debt,  upon  the  ground  that  the  contract 
out  of  which  the  claims  arose  was  made  expressly  by  the  defen- 
dant with  Mr.  Harcourt  alone,  in  his  own  right,  and  that  Mrs. 
Harcourt  was  no  party  thereto.  At  the  request  of  the  plaintiffs,  the 
arbitrator  raised,  for  the  opinion  of  the  Court  (amongst  others),  the 
question,  whether  Mr.  Harcourt  had  not  the  right,  at  his  election, 
to  join  Mrs.  Harcourt  as  a  co-plaintiff;  and  if  the  Court  should  be 
of  that  opinion,  he  directed  the  verdict  entered  for  the  defendant 
[  *820  ]  *on  the  above  issues,  and  also  in  the  action  of  debt,  to  be  set  aside, 
and  a  verdict  entered  for  the  plaintiffs. 

The  case  was  argued  in  last  Hilary  Term  (January  22nd 
and  26th),  by 

Martin,  {Ogle  with  him),  for  the  plaintiffs: 

Mr.  Harcourt  had  the  right,  at  his  election,  to  join  his  wife  as  a 
co-plaintiff.  *  *  The  joinder  of  the  wife  does  not  deprive  the 
[  *82i  ]  defendant  of  any  ^defence  he  might  have  by  reason  of  the  separate 
contract  with  the  husband.  If  the  husband  had  assigned  his 
interest  in  the  lease,  and  it  became  necessary  for  the  assignee  to 
set  out  title,  he  must  have  alleged  that  husband  and  wife  being 
seised  in  their  demesne  as  of  fee,  the  former  demised.  It  is  enough 
if  the  defendant  appears  to  be  tenant;  and  the  words  "to  the 
plaintiffs  '*  may  be  struck  out. 

Then  as  to  the  action  of  debt. 

(Pabee,  B.  :  The  same  objection  applies ;  it  is  averred  that  the 
defendant  was  tenant  to  the  plaintiffs,  whereas  the  demise  was  by 
the  husband  alone.) 

The  4  Geo.  II.  c.  28,  s.  1,  subjects  a  tenant  to  double  value,  if  he 
shall  wilfully  hold  over  lands  after  the  determination  of  his  term 
and  demand  of  possession  by  his  landlord  or  lessor,  "  or  the  person 
or  persons  to  whom  the  remainder  or  reversion  of  such  lands  shall 


VOL.  Lxxvii.]  1849.    EX.     8  EX.  821—822.  849 

belong."     Now  the  husband  and  wife  are  clearly  persons  to  whom    Harcoubt 
the  reversion  belongs.  Wtmaw. 

LiLsh,  for  the  defendant : 

If  a  husband  make,  by  indenture,  a  lease  of  land  whereof  he  is 
seised  in  right  of  his  wife,  the  lease  is  good  during  his  life,  and  his 
wife  may,  after  his  death,  either  affirm  it  by  acceptance  of  rent,  or 
avoid  it ;  but  if  husband  and  wife  join  in  a  parol  demise  of  the  wife's 
lands,  rendering  rent,  or  if  the  husband  solely  make  such  parol  lease, 
this  determines  absolutely  by  his  death  :  Bac.  Abr.  tit.  "  Leases"  (C). 
The  accruing  rent  would  belong  to  the  wife,  as  reversioner ;  the 
rent  already  due  would  go  to  the  husband's  executor:  1  Wms. 
Exors.  Ch.  1,  s.  2,  p.  697.  Patry  v.  Hindle  (i)  decided  that  a  joint 
demise  by  husband  and  wife  in  right  of  the  wife  is  disproved  by 
evidence  of  a  receipt  for  rent  given  by  the  husband  alone.    *    *    * 

Then  with  respect  to  the  action  of  debt.  The  allegation  that  the  [  ^^^  ] 
premises  were  held  by  the  defendant  "  as  tenant  thereof  to  the 
plaintiffs,"  is  a  material  averment,  and  cannot  be  struck  out  of  the 
declaration.  Assuming  that  the  plaintiffs  could  sue  as  reversioners, 
the  declaration  is  not  so  framed,  but  on  the  antecedent  relation  of 
landlord  and  tenant.  But  the  words  in  the  statute,  ''  person  to 
whom  the  reversion  belongs,"  point  to  the  before-mentioned  case  of 
a  tenant  for  life ;  where  the  relation  of  landlord  and  tenant  has 
been  created,  the  statute  must  be  read  as  if  these  words  were 
omitted.  The  4  Geo.  II.  c.  28,  and  11  Geo.  II.  c.  19,  are  in  pari 
materid,  and  must  be  considered  together  as  one  law,  or  one  system 
of  laws  :  Timmins  v.  Rowlinson  (2).  In  Wilkinson  v.  HalUfi),  which 
decided  that  tenants  in  common  cannot  sue  jointly  for  double  value 
where  there  has  been  no  joint  demise,  Tindal,  Gh.  J.,  says,  "  This 
action  under  the  statute  comes  in  place  of  the  action  which  would 
have  lain  for  the  rent  if  the  tenancy  had  not  been  at  an  end."  But, 
if  landlords  might  sue  for  double  value  as  reversioners,  tenants  in 
common  could  join  in  the  action. 

(Pabkb,  B.  :  Bristoiv  v.  Wright  (4)  decided,  that,  in  an  action 
against  the  sheriff  for  taking  goods  without  leaving  a  year's  rent, 
the  declaration  need  not  state  all  the  particulars  of  the  demise ; 
but  if  it  does,  and  these  are  not  proved  as  stated,  there  shall 
be  a  nonsuit.) 

(1)  2  Taunt.  180.  1  Scott,  676). 

(2)  3  Burr.  1603.  (4)  Doug.  664. 

(3)  43  R.  B.  728  (1  Bing.  N.  C.  713 ; 
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Haboourt     Shute  v.  Homsey,  cited  in  the  judgment  in  that  case,  and  Savage 
Wyman.      V-  Smith  (i),  are  authorities  to  show  that  the  tenancy   mast  be 
proved  as  stated. 

(Parkb,  B.,  referred  to  King  v.  Norman  (2).) 

[  828  ]  During  coverture,  the  husband  is  entitled  to  the  pernancy  of 
the  profits  of  his  wife's  land ;  and  he  also  has  a  right  to  possession 
after  the  determination  of  the  tenancy ;  consequently,  he  alone  is 
the  reversioner  within  the  meaning  of  the  statute. 

Martin,  in  reply : 

The  husband  and  wife  had  a  joint  estate  of  freehold  in  right  of 
the  wife,  and  the  demise  by  the  husband  alone  did  not  divest 
the  estate  of  the  wife,  but  created  in  them  a  reversion  expectant 
on  the  determination  of  the  term. 

(Parks,  B.  :  As  to  the  action  of  assumpsit,  there  is  no  question 
that  the  wife  cannot  be  joined.  It  is  founded  on  a  contract  with 
the  husband  to  hold  under  him  for  a  year  certain.  That  is  clearly 
a  demise  by  the  husband  alone,  and  could  not  be  confirmed  by  his 
wife ;  therefore  he  alone  is  entitled  to  sue.  That  disposes  of  the 
two  counts  in  the  first  action.  The  only  question  is,  whether  the 
plain tififs  can  join  in  the  action  on  the  statute  for  double  value  ;  and 
as  to  that,  we  will  take  time  to  consider.) 

Car.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

This  case  was  argued  in  the  course  of  last  Term,  before  the  Lord 
Chief  Baron,  my  brothers  Alderson  and  Piatt,  and  myself.  Several 
points  raised  by  the  arbitrator  for  the  opinion  of  the  Court  were 
discussed  before  us.  The  first  action  was  in  assumpsit,  and  the 
declaration  contained  three  counts,  upon  two  of  which  the  arbitrator 
found  for  the  defendant,  on  the  ground  that  the  contract  was  made 
expressly  by  the  defendant  with  Mr.  Harcourt  alone,  in  his  own 
right,  and  Mrs.  Harcourt  was  not  a  party  thereto.  We  have  already 
[  *824  ]  intimated  our  opinion,  assuming,  *as  we  must  do,  that  finding  to 
be  correct,  that  the  arbitrator  was  right  in  concluding  that  the 
plaintiff  Mr.  Harcourt   could  not  make  his  wife  a  party  to  that 

(1)  2  W.  Bl.  1101.  (2)  72  R.  B.  761  (4  C.  B.  884). 


VOL.  Lxxvii.]  1849.    EX.     3  EX.  824—825.  851 

contract,   which   was   in   fact   not   made    in   her  behalf,  but  by    Harcourt 
the  plaintiff  for  himself  alone.     The  award,  therefore,  with  respect      wyman. 
to  the  action  on  promises,  cannot  be  set  aside.     The  other  points 
raised  by  the  arbitrator,  as  to  the  action  on  promises  being  con- 
tingent on  the  determination  of  the  above  points  in  the  plaintiff's 
favour,  it  becomes  unnecessary  to  consider  them. 

In  the  action  of  debt  for  double  value,  under  the  4  Geo.  II.  c.  28, 
the  finding  and  opinion  of  the  arbitrator  were  tlie  same ;  but  it  was 
contended,    that   although  the   demise  was   in  the   plaintiff  Mr. 
Harcourt's  own  right,  and  consequently  that  the  defendant  held  as 
tenant  to  him,  and  not  to  him  and  his  wife,  during  the  so  granted 
term,  yet  if  the  reversion  was  in  the  plaintiff  in  right  of  his  wife, 
the  declaration  could   be    supported.      (His  Lordship   read   the 
declaration.)     By  the  statute  4  Geo.  II.  c.  28,  which,  it  is  said,  is 
"  for  securing  to  lessors  and  landowners  their  just  rights,  so  as  to 
prevent  frauds  frequently  committed  by  tenants,"  it  was  enacted 
(inter  cdia)^  "  that  in  case  any  tenant  or  tenants  for  any  term  of 
life,  lives,  or  years,  or  other  person  or  persons  who  are  or  shall 
come  into  possession  of  any  lands,  tenements,  or  hereditaments,  by 
form  or  under  or  by  collusion  with  such  tenant  or  tenants,  shall 
wilfully   hold  over  any  lands,  tenements,  or  hereditaments,  after 
the  determination  of  such  term,  and  after  demand  made  and  notice 
in  writing  given  for  delivering  up  possession  thereof  by  his  or  their 
landlords  or  lessors,  or  the  person  or  persons  to  whom  the  remainder 
or  reversion   of  such  lands,   tenements,   or  hereditaments   shall 
belong,  his  or  their  agent  lawfully  authorised,"  then  for  the  time 
they  shall  so  keep  the  persons  entitled  out  of  possession,  they  shall 
pay  double  value ;  the  statute  applying  both  to  cases,  where  the 
relation  of  *landlord  and  tenant  exists  and  whei*e  it  does  not,  it  is       [  •826  ] 
contended,  that  though  the  allegation  of  the  tenancy  was  not  proved 
as  alleged,  enough  was  proved  to  entitle  the  plaintiffs  to  recover 
as  reversioners,  and  that  the  whole  or  part  of  the  allegation  as  to 
the  tenancy  might  be  struck  out,  and  that  the  remainder  being 
proved   was  sufficient  to    maintain   the  action.      We  think    the 
plaintiffs  cannot  recover  on  this  ground.     It  is  clear  the  whole 
of  the  allegation  as  to  the  tenancy  cannot  be  struck  out,  for  then 
the  defendant  would  not  appear  on  the  face  of  the  declaration  to  be 
a  person  who,  according  to  the  terms  of  the  statute,  was  bound  to  pay 
double  value,  for   the  statute  only  applies  to  tenants,  and  those 
claiming  under  or  in  collusion  with  the  tenants.    But  it  is  said 
only  the  words  "  to  the  said  plaintiffs  "  in  the  allegation  of  tenancy, 
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Haroodrt  might  be  rejected,  and  the  allegation  would  be  simply  as  tenant  for 
Wyman.  years,  the  reversion,  that  is,  the  immediate  reversion,  during  all 
that  time  belonging  to  the  plaintiffs.  Admitting  these  words  only 
could  be  struck  out,  still  it  would  be  necessary  to  prove  the  imme- 
diate reversion  was  in  the  plaintiffs,  that  is,  in  the  husband  and 
wife  during  the  term.  This  fact  was  disproved:  the  husband, 
having  himself  an  interest  in  his  wife  *s  real  estate  during  their  joint 
lives,  was  capable  of  creating  a  term  out  of  that  interest,  and  did  so, 
and  during  that  term  the  reversion  of  it,  that  is,  the  right  to  the 
possession  at  the  end,  or  sooner  determination  of  the  term,  was  in 
the  husband  only.  He  was  the  person  to  whom,  by  the  contract 
contained  in  the  lease  with  the  plaintiffs,  the  tenant  for  the  term 
was  bound  to  deliver  up  the  land  on  its  determination.  He  alone 
could  distrain,  the  right  of  distress  being  incident  to  the  reversion, 
as  was  held  by  Lord  Chief  Justice  Mansfield,  in  the  case  cited 
in  the  argument.  Parry  v.  Hindle.    We  therefore  think  the  award 

right  in  this  respect. 

Rule  discharged. 


1849.  SIBTHORP  V.  BRUNEL. 

AvrU  24. 
\ (3  Ex.  826— 829.) 

L  826  J  j^  ^^^  executed  by  the  plaintiff  and  defendant,  after  reciting  that  a 

Company  had  been  formed  for  the  purpose  of  constructing  a  railway  which 
would  pass  through  the  plaintiff's  estate,  and  that  an  application  to  Parlia- 
ment for  an  Act  of  incorporation  was  then  pending,  contained  a  covenant 
by  the  defendant,  that  within  six  months  from  the  time  of  the  passing  of  the 
proposed  bill,  and  before  the  Company  should  enter  upon,  take,  or  use  the 
estate,  except  for  the  purpose  of  setting  out  and  ascertaining  the  land 
reqmred,  the  defendant  should  pay  to  the  plaintiff  the  sum  of  4,000^.  for 
the  purchase  of  the  estate  as  thereinafter  described.  There  was  alao  a 
covenant,  that,  on  pa3rment  by  the  defendant  of  the  said  sum  of  4,000/.  and 
interest,  after  the  expiration  of  six  months  after  the  passing  of  the  said  bill 
to  the  day  of  payment  of  the  said  sum,  the  plaintiff  should  convey  to  the 
defendant  so  much  of  the  estate  as  should  be  required  for  the  oonstruction 
of  the  railway :  Held,  in  an  action  on  the  ooveuant,  for  the  non-payment 
of  the  purchase-money  after  six  months  from  the  passing  of  the  bill,  that 
the  covenant  to  pay  the  purchase-money,  and  that  to  convey  the  property, 
were  independent  covenants. 

Covenant  on  an  indenture  of  the  22nd  of  April,  1847,  ezecated  by 
the  plaintiff  and  defendant  respectively  (profert).  The  deed,  after 
reciting  that  a  Company  had  been  formed  for  the  purpose  of  con- 
structing a  railway  from  Cheltenham  to  Oxford,  and  that  the 
Company  was  then  applying  to  Parliament  for  an  Act  of  incor- 
poration, and  that  the  plaintiff  was  then  the  owner  of  an  estate 
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in  the  county  of  Oxford,  which  would  be  intersected  by  the  said  Sibthorp 
railway,  and  injuriously  afifected  thereby,  and  that  the  plaintiff  had  brunel. 
petitioned  Parliament  against  the  said  bill,  &c.,  and  that  he  had 
been  requested  by  the  defendant  to  desist  from  such  opposition ;  it 
was  thereby  covenanted  by  the  defendant,  ''  that  within  six  months 
from  the  passing  of  the  proposed  bill  into  a  law,  and  before  the 
said  Company  shall  enter  upon,  take,  or  use  any  part  of  the  said 
estate,  &c.,  except  for  the  purpose  of  setting  out  and  ascertaining 
the  land  required  to  be  taken,  the  said  I.  K.  B.  (the  defendant)  shall 
and  will  pay  to  the  said  G.  D.  S.  (the  plaintiff)  the  sum  of  4,000/. 
sterling  for  the  purchase  of  such  part  of  the  said  estate  as  herein- 
after described."  Then  followed  covenants  by  which  the  Company 
were  to  erect  proper  stations,  &c.  on  the  estate,  and  bridges,  &c., 
and  other  matters  with  respect  to  the  costs  of  the  opposition  to  the 
bill,  &c.  Then  followed  this  covenant  by  the  plaintiff  with  the 
defendant,  to  withdraw  from  the  said  opposition :  '*  and  that,  on 
payment  by  the  said  defendant  to  the  plaintiff  of  the  said  sum  of 
4,000Z.  and  interest  after  the  rate  of  5/.  per  cent,  per  annum  after 
the  expiration  of  six  months  after  the  passing  of  the  said  bill  into  a 
law  to  the  day  of  payment  of  the  said  sum  of  4,000/.,  he  the  said 
^plaintiff  and  all  necessary  parties  shall  convey  to  the  said  defen-  [  ^827  ] 
dant,  his  heirs  or  assigns,  or  as  he  or  they  shall  direct,  so  much  of 
the  said  estate  as  shall  be  required  for  the  construction  of  the  said 
railway  in  the  line  delineated  upon  the  said  plans,  deposited  as 
aforesaid,  not  exceeding  12  acres  1  rood  and  10  perches  of  land ;  but 
the  costs,  charges,  and  expenses  attending  the  deducing  of  the  title, 
and  the  conveyance  of  the  said  land  or  otherwise,  occasioned  by  the 
taking  of  the  said  land  by  the  Company,  shall  be  paid  and  borne  by 
the  Company  in  the  manner  directed  by  the  *  Lands  Clauses  Con- 
solidation Act,  1845,'  together  with  the  usual  surveyors'  charges 
attending  the  purchase,"  &c. ;  and  lastly,  ''  it  is  hereby  agreed  and 
declared  by  and  between  the  said  parties,  that  if  the  said  defendant 
shall,  within  six  months  after  the  passing  of  the  said  bill  into  a  law, 
procure  and  deliver  to  the  plaintiff  a  good  and  sufficient  agreement, 
under  the  seal  of  the  said  Company,  binding  the  said  Company  to 
the  observance  and  performance  of  the  several  stipulations  and 
agreements  on  the  part  of  the  defendant,  his  executors,  &c,  herein- 
before contained ; "  then  the  said  agreement  was  to  be  null  and 
void,  otherwise  it  was  to  remain  in  full  force  and  effect.  The 
declaration  then  contained  an  allegation,  that,  after  the  making 
of   this  agreement,  &c.,  the  said  proposed  bill,  to  wit,  on  &c., 
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siBTHOEP     passed  into  a  law,  and  a  general  averment  of  performance,  and 
Brunkl.      ih&^  8^  months  had  elapsed  since  the  passing  of  the  said  bill, 
and  laid  as  a  breach    the  non-payment  of  the  parchase-money 
of  4,0001 

The  defendant,  having  craved  oyer  of  the  deed,  and  set  it  oat, 
demurred  generally  to  the  declaration,  on  the  ground  that  a  general 
averment  of  performance  by  the  plaintiff  was  not  sufficient,  bat  that 
he  ought  to  have  shown  by  his  declaration  that  he  was  ready  and 
willing  to  convey  the  property  to  be  purchased,  and  that  the  cove- 
nant to  pay  and  the  covenant  to  convey  on  payment  were  dependent 
covenants.    Joinder  in  demurrer. 

[828]  Keating,  in   support  of  the    demurrer,  contended  that   the 

covenants  were  mutual  and  dependent  covenants,  and  he  cited 
the  rule  as  laid  down  by  Tindal,  Ch.  J.,  in  Slavers  v.  Curling  (i), 
where  he  says,  "  The  rule  has  been  established  by  a  long  series  of 
decisions  in  modern  times,  that  the  question,  whether  covenants 
are  to  be  held  dependent  or  independent  of  each  other,  is  to  be 
determined  by  the  intention  and  meaning  of  the  parties,  as  it 
appears  on  the  instrument,  and  by  the  application  of  common 
sense  to  each  particular  case ;  to  which  intention,  when  once 
discovered,  all  technical  forms  of  expression  must  give  way ; " 
and  that,  in  the  present  case,  the  money  was  to  be  paid  for 
the  purchase  of  the  estate.  He  also  referred  to  Pordage  v. 
Cole  (2). 

(Parkb,  B.,  referred  to  Mattock  v.  Kinglake  (a).) 

Willes,  contrciy  was  not  called  upon. 

Pollock,  C.  B.  : 

I  am  clearly  of  opinion  that  the  plaintiff  is  entitled  to  the  judg- 
ment of  the  Court.  This  is  a  positive  covenant  to  pay  the  amount 
of  the  purchase-money  at  a  specified  time.  The  case  of  Mattock  v. 
Kin(]hke,  to  which  my  brother  Parke  has  referred,  is  a  decision 
expressly  in  point.  Applying  the  rule  as  laid  down  by  Tindal, 
Ch.  J.,  in  Slavers  v.  Curling,  I  think  this  covenant  to  pay  the 
money  is  wholly  independent  of  that  to  convey  the  estate;  and 
that  such  was  the  intention  of  the  parlies  at  the  time  this  instru- 
ment was  executed  is  perfectly  clear  from  its  terms.     The  rule,  as 

(1)  43  R.  R  682  (3  Bing.  N.  C.  368;  (2)  1  Saund.  320  a,  «.  4. 

3  Scott,  740).  (3)  50  fi.  B.  322  (10  Ad.  A  EI.  50). 
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derived   from  Pordage  v.   Cole,  may  be   the   technical   one ;  but     Sibthorp 
whether  the  language  of  these  covenants  be  subject  to  a  technical      brunel. 
construction,  or  to  their  natural  one,  the  result  will  be  the  same, — 
that  they  are  independent  of  each  other. 

Pabke,  B.  : 

I  am  entirely  of  the  same  opinion.  I  think  ♦it  is  clear  that  these  [  *829  ] 
covenants  are  wholly  independent,  and  that  the  case  is  a  very  plain 
one.  The  words  of  the  covenant  upon  which  this  action  is  brought, 
are,  that  the  plaintifif  shall  pay  the  sum  agreed  for  the  purchase  of 
the  land;  if  they  had  been  upon,  or  even  for,  the  conveyance  of 
the  land,  the  defendant's  argument  might  have  been  tenable,  but 
they  amount  to  a  positive  covenant  to  pay  the  money  at  a  specified 
time. 

BoLFE,  B.,  concurred. 

Platt,  B.  : 

The  condition   has  occurred  upon   which   the  money  became 
payable.     There  is  no  other  condition  precedent. 

Judgment  for  the  plaintiff. 


TUENER  AND  Others  v.  DEANE.  1849. 

(3  Ex.  ^  36— 840 ;  8.  C.  18  L.  J.  Ex.  343 ;  6  Dowl.  &  L,  669.)  Mayl2. 

An  attorney  has  no  lien  on  the  private  deed  of  one  partner  in  respect  of        F  ^^^  ] 
business  done  for  the  firm. 

Assumpsit  for  money  had  and  received.     Plea  non  assumpsit. 

At  the  trial,  before  Erie,  J.,  at  the  Liverpool  Summer  Assizes, 
1848,  it  appeared  that  the  defendant,  who  was  a  solicitor  residing 
at  Liverpool,  had  been  employed  by  Mr.  Jonathan  Higginson  in 
making  out  the  title  to  an  advowson  which  he  had  purchased,  and 
by  that  means  the  defendant  became  possessed  of  the  title-deeds. 
The  defendant  had  also  acted  professionally  for  the  firm  of  Barton, 
Irlam,  and  Higginson,  of  which  J.  Higginson  was  a  partner.  In 
October,  1847,  the  firm  of  Barton,  Irlam,  and  Higginson  became 
bankrupt,  at  which  time  there  was  due  to  the  defendant  from 
J.  Higginson,  on  his  private  account,  the  sum  of  44^.  6s.  2d.,  and 
the  firm  were  indebted  to  the  defendant  in  the  sum  of  1162.  12«. 
The  defendant  refused  to  deliver  up  the  title-deeds  in  question, 
claiming  a  lien  upon  them  in  respect  of  the  above  sums.     The 
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TuRNSB      plaintiffs,  who  were  the  assignees  of  J.  Higginson,  paid  them  the 

Dbakb.       latter  sum  under  protest,  and  brought  the  present  action  to  recover 

it  back.     Under  these  circumstances,  the  learned  Judge  was  of 

opinion  that  the  plaintiffs  were  entitled  to  recover,  and  the  jury, 

under  his  direction,  found  a  verdict  for  them,  leave  being  reserved 

[  *887  ]       for  the  defendant  *to  move  to  enter  a  nonsuit,  if  the  Court  should 

be  of  opinion  that  the  defendant  had  a  lien  on  the  title-deeds  in 

question  in  respect  of  the  debt  due  from  the  firm. 

A  rule  nisi  having  been  obtained  accordingly, 

Martin  and  Crompton  showed  cause : 

The  defendants  had  no  lien  on  this  deed  for  the  joint  debt  of  the 
partnership.  Courts  of  law  only  notice  a  lien  as  evidenced  by 
established  mercantile  usage.  In  the  absence  of  special  agreement, 
bankers,  factors,  and  attornies  have  a  lien  only  in  respect  of  the 
debt  of  the  party  whose  property  has  come  to  their  hands.  A 
general  lien  is  against  law,  and  does  not  arise  on  securities  deposited 
for  a  special  purpose:  Brandao  v.  Bamett  (i).  The  attorney's  lien 
is  first  mentioned  in  the  course  of  the  argument  in  Wilkins  v.  Car- 
michael  (2),  upon  which  Lord  Mansfibld  said  **  that  the  practice  in 
that  respect  was  not  very  ancient,  but  that  it  was  established  on 
general  principles  of  justice."  A  similar  observation  was  made  by 
Lord  Eldon,  in  CoweU  v.  Simpson  (3).  The  doctrine  of  mutuality, 
which  governs  a  set-off,  applies  equally  to  a  lien ;  and  it  is  dear 
that  the  defendant  would  have  had  no  right  of  set-off  against  the 
bankrupt  in  respect  of  the  joint  debt  of  himself  and  his  partner : 
Bnchanan  v.  Findlay  (4).  Where  a  firm  of  two  solicitors  transacted 
business  for  a  client  up  to  a  certain  period,  after  which  a  new 
partner  joined  the  firm,  who  continued  to  transact  business  for  the 
client,  Sir  L.  Shadwbll,  V.-C,  held,  that  the  new  firm  had  no  lien 
on  papers  which  came  into  their  possession,  for  costs  due  in  respect 
of  business  done  by  the  original  firm:  In  re  Forshaw{6),  A  security 
for  a  separate  demand  does  not  extend  to  a  joint  demand :  Ex 
parte  Freen  and  Morrice  (6).  (They  also  referred  to  Chuck  v. 
Freen  (7).) 

[  838  ]  Watson  and  J,  Henderson^  in  support  of  the  rule  : 

When  a  general  lien  is  once  established,  the  extent  of  it  is  matter 

(1)  69  K.  R.  204  (12  CI.  &  Fin.  787).  (5)  16  Sim.  121. 

(2)  1  Doug.  102.  (6)  2  Givn  &  J.  246. 

(3)  10  R.  R.  181  (16  Ve8.  275).  (7)  1  Moo.  &  Mai.  259. 

(4)  9  B.  &  C.  738. 
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of  law,  which  the  Courts  will  judicially  notice;  BrancUw  v.  Bamett  (i) ;  Turner 
and  a  fortiori  an  attorney's  lien,  which  is  peculiarly  within  the  deank. 
cognisance  of  the  Court.  There  is  no  analogy  between  lien  and 
set-off;  for  the  latter  is  the  creature  of  the  statute.  In  the  case  of 
In  re  Forshaw  (2),  there  had  been  no  deposit  with  the  original  firm. 
But  where  a  deed  is  deposited  generally,  there  is  no  reason  why 
the  lien  should  be  confined  to  a  separate  debt.  This  deed  might 
have  been  taken  in  execution  on  a  judgment  against  the  partner- 
ship. There  having  been  two  classes  of  work,  and  no  specific 
appropriation  of  the  deed  to  either,  the  inference  is  that  the  lien 
extends  to  both.  In  Lambert  v.  BiLckma8ter{z),  the  facts  were 
identical  with  the  present  case ;  and  the  attorney  was  held  to  have 
a  lien  upon  a  deed  belonging  to  the  separate  estate  of  one  partner, 
for  a  joint  debt  due  from  the  firm. 

(Pabke,  B.  :  The  only  question  there  raised  was,  whether  the 
attorney  had  the  same  right  of  lien  against  the  assignees  that  he 
had  against  the  bankrupts.  Therefore  that  case  is  no  authority  for 
the  proposition  contended  for.  In  the  case  of  bankers,  factors,  and 
attornies,  all  of  whom  have  a  general  lien,  how  can  the  lien  attach, 
except  upon  the  property  of  the  person  alone  for  whom  the  business 
is  done  ?) 

The  charge  attaches  by  law,  irrespective  of  the  debt.    For  instance, 
^  in  the  case  of  freight,  the  shipowner  has  a  lien  which  must  be 
satisfied  by  any  person  who  claims  the  goods. 

(Parke,  B.  :  That  is  the  case  of  a  particular  lien.) 

There  is  no  distinction  in  principle.     A  carrier  may  detain  goods, 
by  whomsoever  delivered,  until  he  is  paid  for  the  carriage. 

(Parke,  B.  :  That  is  because  he  is  compellable  to  receive  them. 
It  is  the  same  with  innkeepers  and  others,  who  carry  on  a  public  trade. 

If  cloth  be  delivered  *to  a  tailor  to  make  a  coat,  he  has  a  lien  on  [  *^^^  3 
it,  whoever  is  to  pay  for  it.  A  general  lien  is  but  an  extension  of 
a  particular  lien,  and  an  attorney's  lien  is  an  extension  of 
a  general  lien.  If  one  partner  had  employed  the  attorney  to 
prepare  for  the  firm  a  deed,  which  afterwards  became  the  property 
of  that  one  partner,  the  attorney  would  have  a  lien  as  against  him. 

(1)  69  R.  R.  204  (12  CI.  &  Fin.  787).  (3)  2U  R.  R.  492  {2  B.  A  C.  616). 

(2)  16  Sim.  121. 
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Turner      Lien  and  debt  are  contradistinguished ;  for.  the  Statute  of  Limita- 
Dkahb.       tions  cannot  be  set  up  to  a  lien,  and  a  lien  may  exist  though  the 
debt  be  barred. 

(Parkb,  B.  :  According  to  the  ruling  of  Holt,  Ch.  J.,  an  attorney 
has  no  lien  on  a  deed  which  he  has  prepared,  if  he  suflFers  it  to  be 
executed  before  he  is  paid  for  it :  Anon,  (i) ;  and  there  is  no  lien  as 
against  residuary  legatees  on  title-deeds  delivered  by  executors  to 
their  agents,  for  the  purpose  of  preparing  a  mortgage  :  Hockley  v. 
Bantock  (2).) 

The  nature  and  extent  of  a  solicitor's  lien  was  under  consideration 
in  the  Irish  Court  of  Chancery,  in  the  case  of  Bluden  v.  Desart  (8). 
The  lien  of  an  attorney  is  commensurate  with  the  right  of  the 
person  who  delivers  the  papers  to  him :  HoUis  v.  Claridge  (4). 

(Alderson,  B.  :  If  your  proposition  be  correct,  it  would  extend  to 
any  number  of  partners — for  instance,  a  Joint-stock  Company.) 

Parke,  B.  : 

The  question  is  an  abstract  one,  namely,  whether  an  attorney, 
who  has  the  deed  of  one  person,  is  entitled  to  retain  it  for  a  joint 
debt  due  from  the  owner  of  the  deed  and  his  partners.  That 
depends  entirely  on  authority.  A  general  lien  does  not  exist, 
except  where  it  arises  from  special  custom,  as  in  the  case  of 
bankers,  factors,  and  attornies.  Therefore  the  general  law  is 
inapplicable,  and  no  authority  can  be  produced  from  any  decisions, 
dicta,  or  text-books,  that  a  lien  extends  beyond  the  property  of  the 
person  employing  an  attorney.  The  case  must  be  determined  by 
[  *^^o  ]  authority  ;  and  it  is  enough  to  say  *that  there  is  a  total  want  of  all 
authority  in  support  of  this  claim.  The  case  of  Lambert  v.  Buck- 
master,  when  examined,  will  be  found  to  be  one  in  which  the  point 
could  not  arise.  We  must  administer  the  law  as  we  find  it,  and  in 
the  absence  of  all  authority,  hold  that  an  attorney  has  no  lien, 
except  on  the  property  of  the  person  for  whom  he  has  done  the 
business.  It  is  the  same  in  the  case  of  a  banker,  or  factor.  If  it 
were  otherwise,  the  inconvenience  would  be  extreme,  as  already 
pointed  out. 

Aldbbson,  B.  : 
I  am  of  the  same  opinion.     This  is  a  mere  question  of  fact,  so  to 

(1)  1  Ld.  Ray.  738.  (3)  2  Dr.  A  War.  405. 

(2)  1  Rufis.  141.  (4)  4  Taunt  807.    See  39  B.  B.  662. 
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speak,  as  to  what  the  law  is  on  the  subject,  and  I  do  not  find  it      TnRNSB 
laid  down  in  any  text  writer,  or  book  of  authority,  that  a  lien  for       dkask. 
the  debt  of  one  partner  is  a  general  lien  for  the  debts  of  the  partner- 
ship.    If  so,  the  same  law  would  be  applicable  to  the  case  of 
bankers  and  factors. 

RoLPB,  B. : 

I  am  of  the  same  opinion.  If  we  look  to  the  facts  in  this  case,  the 
non-production  of  authority  is  to  my  mind  conclusive  evidence  that 
a  lien  never  existed. 

PiiATT,  B.,  concurred. 

Rule  discharged. 

0 

COPE    V.   The    THAMES   HAVEN  DOCK:  and  RAIL-       i849. 
WAY  COMPANY.  ^^^^ 

(3  Ex.  841—845 ;  S.  0.  18  L.  J.  Ex.  345.)  f  ®*^  ] 

A  Bailway  Company  was  incorporated  by  an  Act  of  Parliament,  one 
section  of  which  enacted,  that  the  directors  should  have  {>ower  to  use  the 
common  seal  on  behalf  of  the  Company,  and  that  all  contracts  relating  to 
the  affairs  of  the  Company,  signed  by  three  directors,  in  pursuance  of  a 
resolution  of  a  court  of  directors,  should  be  binding  on  the  Company.  The 
following  section  enacted,  that  the  directors  should  have  full  power  to 
employ  all  such  managers,  officers,  agents,  clerks,  workmen,  and  servants 
as  they  should  think  proper. 

By  a  resolution  of  the  board  of  directors,  signed  by  their  chairman,  the 
plaintiff  was  appointed  agent  to  negotiate  with  another  railway  for  the 
lease  of  the  line :  Held,  that  the  contract  was  not  binding  on  the  Company, 
it  not  having  been  sealed,  or  executed  with  the  required  formalities  (1). 

Assumpsit  for  work  and  labour.     Plea  non  assumpserunt 

At  the  trial,  before  Erie,  J.,  at  the  Liverpool  Summer  Assizes, 

1848,  it  appeared  that  the  defendants  were  a  Company  incorporated 

by  the  stat.  6  &  7  Will.  IV.  c.  cviii,,  for  making  a  railway  from 

fiomford  to  Shell  Haven,  in  Essex,  and  that  the  action  was  brought 

by  the  plaintiff  to  recover  145i.  7«.  for  his  services  in  endeavouring 

to  negotiate  with  the  London  and  North  Western  Bailway  Company 

for  a  lease  of  the  Thames  Haven  Railway.     The  119th  section  of 

the  special  Act  enacts,  ''  that  the  court  of  directors  for  the  time 

being  shall  have  full  power  and  authority  to  use  the  common  seal 

on   behalf  of  the  said   Company;   and  all   contracts   in  writing 

relating  to  the  affairs  of  the  said  Company,  which  shall  be  signed 

by  any  three  of  the  directors  in  pursuance  of  a  resolution  of  a 

(1)  But  see   Beg.   v.   Justices  of  Cumberland  (1847)  17   L.  J.  Q.  B.  102.— 
J.  G.  P. 
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copB        court  of  directors,  shall  be  binding  on  the  said  Company  and  all 

Thames      other  parties  thereto,  their  respective  successors,  heirs,  executors, 

^^^AND^^*^  and  administrators ;    and  actions  and   suits   may   be  maintained 

Bailwat  Co.  thereon,  and  damages  and  costs  recovered  by  or  against  the  said 

Company,  or  any  other  parties  thereto  failing  in  the  execution 

thereof."     The  120th  section  enacts,  *'  that  the  directors  shall  have 

full  power  to  employ  the  workmen  and  regulate  the  traffic  on  the 

railway,  and  the  amount  of  rates,  tolls,  &c.,  and  also  from  time  to 

time  to  appoint  and  displace   the   bankers  and  solicitors  of  the 

Company,  and  all  such  managers,  officers,  agents,  clerks,  workmen, 

and  servants,  as  they  shall  think  proper." 

[  •842  ]  On  the  19th  November,  1846,  a  meeting  of  the  directors  *was 

held,  at  which  the  plaintiff  was  present,  when  the  following  reso- 

lution  was  agreed  upon,  entered  in  the  minute  book,  and  signed  by 

the  chairman : 

"  Resolved,  that  Mr.  C.  H.  Cope,  of  Manchester,  be  appointed 
joint  agent  with  Mr.  Geary  for  the  Thames  Haven  Dock  and  Rail- 
way Company,  and  that  they  be  authorised  to  negotiate  with  the 
London  and  North  Western  Railway  Company,  or  any  other 
Railway  Company,  for  the  lease  of  the  line,  and  that  their  acts  as 
such  agents  be  recognised,  subject  to  the  confirmation  of  the 
directors  and  shareholders  of  this  Company.  Resolved,  that  the 
secretary  be  ordered  to  forward  a  copy  of  the  above  resolution  to 
Mr.  C.  H.  Cope." 

This  resolution  was  read  to  the  plaintiff,  and  assented  to  by  him. 
On  the  part  of  the  defendants  it  was  objected,  that  the  resolution, 
not  having  been  under  seal,  nor  signed  by  three  directors,  as 
required  by  the  119th  section,  was  not  binding  on  the  defendants. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving 
leave  for  the  defendants  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  contract  was  not  binding  on  them. 

A  rule  nisi  having  been  obtained  accordingly, 

Knowles  and  Atherton  showed  cause  : 
It  was  not  necessary  that  the  resolution  should  be  under  seal, 
or  signed  by  three  directors.  The  119th  section  obviously  applies 
to  contracts  made  by  the  directors  with  respect  to  the  construction 
of  the  works.  There  would  be  a  general  power  to  employ  servants, 
without  the  formality  of  the  corporate  seal,  or  the  signature  of 
three  directors.  The  120th  section  requires  no  particular  form  of 
contract.     If  a  strict  construction  be  put  upon  the  Act,  the  Company 
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might  refuse  to  pay  a  labouring  man   for  work  actually  done,        Cope 
because  the  contract  was  not  made  in  the  prescribed  form.     Arnold      thambs 
V.   The  Mayor  dtc.  of  *Poole(\),  depended  on  the   common   law  "^^f^D^^*^ 
doctrine.  Railway  Co. 

[  •843  ] 

(RoLFB,  B. :  By  the  114th  section,  "the directors  shall  be  indemni- 
fied and  saved  harmless  from  and  against  all  payments  made,  or 
liabilities  incurred,  and  all  acts,  deeds,  matters,  and  things  executed, 
done,  or  ordered,  and  all  sums  of  money,  losses,  costs,  charges,  and 
damages  which  they  shall  incur  in  the  execution  of  the  powers  and 
authorities  hereby  granted  to  them ;  and  they  shall  be  so  indemni- 
fied out  of  the  assets  for  the  time  being  of  the  Company,  and  if 
necessary,  by  calls."  Now  I  doubt  whether  the  120th  section 
means  more  than  this  :  that,  in  the  employment  of  persons 
authorised  by  that  section,  the  directors  shall  be  entitled  to 
indemnity  in  the  manner  pointed  out  by  the  114th  section. 

Pabke,  B.  :  It  means,  that  the  directors  shall  have  full  power,  as 
between  themselves  and  the  Company,  to  make  those  appointments, 
and  they  shall  be  indemnified  by  the  Company.) 

The  119th  and  120th  sections  must  be  read  in  connection  with  each 
other.  The  119th  enables  the  directors  to  use  the  common  seal  of 
the  Company,  and  renders  binding  all  contracts  in  writing  relating 
to  the  affairs  of  the  Company,  which  shall  be  signed  by  three 
directors,  iu  pursuance  of  a  resolution  of  the  board.  The  120th 
section  applies  to  all  contracts  for  mere  services. 

(RoLFB,  B. :  The  119th  section  not  only  says  that  the  directors  shall 
have  power  to  make  contracts,  but  that  the  contracts  shall  be  binding 
on  the  Company:  there  is  nothing  of  that  sort  in  the  120th  section.) 

If  the  120th  section  only  means  that  the  directors  may,  as  between 
themselves  and  the  Company,  make  those  contracts,  the  provision 
is  unnecessary,  since  it  would  be  enough  to  provide  for  their 
indemnity.  Besides,  the  term  *'  agent "  in  the  120th  section  may 
reasonably  receive  a  wide  construction,  so  as  to  comprehend  the 
present  case. 

Martin  and  Aspland  appeared  to  argue  in  support  of  the  rule, 
but  were  not  called  upon. 

(1)  fiSoott,  N.  R.  741. 
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CopB         Parke,  B.  : 


V. 


Thames  The  rule  must  be  absolute,  on  the  ground  that  this  is  a  contract 

Havbn  Dogk 

AKD  by  which  the  Company  cannot  be  bound,  unless  made  in  the  form 


Railway  Co. 

r844] 


required  by  the  119th  section,  which  gives  a  power  of  binding  the 
Company  by  an  instrument  under  seal,  or  in  writing  signed  by  three 
directors,  in  pursuance  of  a  resolution  of  the  board.  Neither  of 
those  requisites  has  been  complied  with.  There  is  no  doubt  about 
the  rule  of  law.  We  had  occasion  to  consider  it  in  the  cases  of  The 
Mayor  of  Ludlow  v.  Charlton  (i),  and  Cox  v.  The  Midland  Railway 
Company  {2).  The  reason  why  a  corporation  cannot  be  bound, 
except  by  their  common  seal,  is  satisfactorily  explained  by  my 
brother  Bolfb,  in  the  judgment  in  The  Mayor  of  Ludlow  v 
Charlton,  where  it  is  shown  that  the  doctrine  was  not,  as  sug- 
gested, a  relic  of  ignorant  times.  Nevertheless,  at  an  early  period, 
there  were  exceptions  to  the  rule,  for  instance,  in  those  matters  in 
which,  from  their  very  nature,  or  necessary  frequent  occurrence,  it 
would  be  difficult  to  execute  the  contract  with  the  formality  of  a 
seal.  Those  were  matters  of  trifling  importance,  such  as  the 
appointment  of  a  servant  by  a  corporation  having  a  head,  for 
whether  the  exception  applied  to  a  corporation  without  a  head  has 
not  yet  been  determined.  We  ought  not  to  extend  the  exception  to 
cases  where,  from  the  Act  incorporating  the  Company,  it  is  the 
obvious  intention  of  the  Legislature  that  the  contracts  of  the  Com- 
pany should  be  made  with  certain  formalities.  The  question  then 
is,  whether  we  can  collect  from  this  Act  of  Parliament,  that  a  con- 
tract of  this  description,  that  is,  for  the  employment  of  an  agent, 
not  in  the  course  of  the  ordinary  concerns  of  the  Company,  can  be 
binding  on  the  Company  without  a  formal  instrument.  I  am  clearly 
of  opinion  that  the  case  does  not  fall  within  the  120th  section. 
Admitting,  for  the  sake  of  argument,  that  a  person  so  appointed 
[  *846  ]  has  his  remedy  against  *the  directors,  not  against  the  Company,  I 
doubt  whether  that  section  gives  the  directors  any  remedy  against 
the  Company.  The  section  may  be  explained  as  pointed  out  by  my 
brother  Bolfb,  by  saying  that  it  intended  to  give  the  directors 
power  to  do  certain  acts  for  which,  by  the  114th  section,  they  are 
to  be  indemnified  out  of  the  funds  of  the  Company.  But  if  not,  it 
only  extends  to  the  employment  of  managers,  officers,  agents,  clerks, 
&c.,  on  the  ordinary  works  of  the  Company.  If  they  may,  without 
any  formality,  appoint  servants  for  the  management  of  their  affairs 
at  the  different  stations,  we  cannot  from  that  collect  that  they  shall 
(1)  56  E.  E.  794  (6  M.  &  W.  816).  (2)  AnU,  p.  628. 
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be  bound  by  contractsout  of  the  ordinary  course,  and  for  the  employ-        Copb 
ment  of  every  description  of  servant.    The  Company  are  not  bound,       thamks 
except  by  deed  or  contract  in  the  form  pointed  out  by  the  statute,  ^^^f^J^^"^ 
unless  power  is  given  by  implication  by  the  120th  section,  and  I  Bailway  Co. 
think  it  is  not. 

RoLFB,  B. : 

I  am  of  the  same  opinion,  and  for  the  same  reason,  namely, 
because  the  case  is  not  within  the  120th  section.  As  at  present 
advised,  I  should  say  that,  in  a  case  like  this,  that  section  does  not 
authorise  any  action  against  the  Company,  though  I  do  not  wish  to 
bind  myself  to  that  opinion.  But  supposing  it  does  give  a  right  of 
action  to  the  directors  in  the  cases  pointed  out  in  the  114th  section, 
still  I  agree  with  my  brother  Parks,  that  it  is  not  a  case  within  the 
120th  section. 

Platt,  B.  : 

I  am  of  the  same  opinion,  and  for  the  same  reasons.  Take  the 
case  of  a  surveyor  employed  to  survey  two  hundred  miles  of  rail- 
way,— is  it  not  important  that  the  Company  should  not  be  bound 
by  a  mere  verbal  arrangement  ? 

Rule  absolute. 
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CHANCERY. 


»«*«•  SMITH  V.  BOWLING. 

Jan,  81. 

(10  Jurist,  63.) 

Shadwell, 

V..C.  Bill  by  a  party  claiming  as  son  of  the  tenant  for  life,  under  a  marria^ 

r  es  1  settlement,  against  trustees.     Defendant  admits  possession  of  certain  docu- 

ments relating  to  the  estate  of  the  tenant  for  life,  but  does  not  admit  the 
title  of  plaintiff,  only  stating  his  ignorance  whether  he  be  the  son  of  the 
marriage,  or  not.    Motion  for  production  of  the  documents  refused ,  with  costs. 

The  bill  was  filed  by  a  party  stating  himself  to^  be  the  son  of  a 
party  who  was  tenant  for  life  under  a  marriage  settlement,  with 
remainder  to  his  children.  The  bill  alleged  breaches  of  trust  on 
the  part  of  the  trustees,  and  sought,  amongst  other  things,  to  make 
them  liable  in  respect  thereof.  The  bill  contained  the  usual 
interrogatory  relative  to  papers  and^  documents.  One  of  the 
defendants,  who  was  the  executor  of  one  of  the  trustees,  put  in 
his  answer,  not  denying  the  title  of  the  plaintiff,  namely,  that  he 
was  the  son  of  the  tenant  for  life,  but  stated  that  he  was  ignorant 
of  the  fact  whether  he  was,  or  not.  And,  in  his  answer  as  to 
papers  &c.,  he  said,  "  He  has  in  the  second  schedule  hereto,  which 
he  prays  may  be  taken  as  a  part  of  this  his  answer,  set  forth  a 
full,  true,  and  particular  account  of  all  the  documents  and  writings 
in  his  possession  relating  to  the  estate  of  said  J.  F.  L.  (the  tenant 
for  life),  deceased." 

Heathfield,  for  plaintiff,  moved  for  production  of  the  documents 
in  the  second  schedule,  citing  Edwards  v.  Jones  (i). 

The  Vice-chancellor: 

The  right  of  plaintiff  to  production  depends  upon  the  fact  of  his 
being  the  son  of  the  tenant  for  life.  The  admission,  that  the 
documents  relate  to  certain  property  of  the  tenant  for  life,  is  not  an 
admission  that  they  relate  to  your  title.  Do  they  relate  to  the 
birth  of  a  child  ?  In  the  case  of  Edwards  v.  Jones,  the  documents 
related  to  the  title  of  the  plaintiff;  but  these  only  relate  to  the 
personal  estate  of  the  tenant  for  life,  the  title  to  whose  estate  is 
not  admitted  to  be  in  the  plaintiff.  You  only  suggest  that  these 
books  and  papers  may  relate  to  the  plaintiff's  title ;  but  you  have 
no  title,  unless  you  show  that  you  are  the  son  of  the  marriage. 

Motion  refused,  with  costs. 

Follett  appeared  for  the  defendant. 
(1)  1  Ph.  51. 
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MINTON   V.   CAVE.  ma. 

(10  Jurist,  86.)  •^!!!lf'- 

A  testator,  by  his  will,  gives  to  his  five  daughters  a  sum  of  money  in     Shadwbll, 
gross,  the  interest  to  be  paid  to  them  in  equal  parts  or  shares  during  their 
lives,  the  principal  to  be  placed  in  the  funds,  in  trust  for  them,  or  survivor  L  **"  J 

or  survivors  of  them ;  the  principal,  after  their  deaths,  in  equal  parts,  to 
the  surviviug  children,  as  they  arrive  at  the  age  of  twenty-one.  One  of  the 
daughters  dies:  Held,  that  the  surviving  daughters  take  the  whole  for 
their  lives,  as  tenants  in  common. 

Thomas  Minton,  by  his  will,  dated  7th  April,  1832,  made  the 
following  bequest:  "  I  give  and  bequeath  to  my  daughters,  Mary, 
now  Mary  Campbell,  Sarah,  Elizabeth,  Julia,  now  Julia  Cave,  and 
Catherine,  12,500/.,  chargeable  on  my  real  estate  at  Shelton,  alias 
Snape  Marsh,  and  on  my  personalty,  money  in  the  funds  of  the 
stock  of  England,  or  elsewhere,  the  interest  of  the  above  sum  to  be 
paid  them,  in  equal  parts  or  shares,  during  their  lives,  and  the 
principal  to  be  placed  in  the  funds  or  Bank  of  England,  in  trust 
for  them,  or  survivors  or  survivor  of  them,  and  nothing  but  their 
receipts  shall  be  a  release  or  discharge  to  my  trustees,  nor  shall  any 
bankruptcy  of  themselves  or  their  husbands  have  any  power  over 
them  or  their  said  trustees,  but  solely  for  their  maintenance ;  the 
principal,  after  their  deaths,  in  equal  parts,  to  the  surviving 
children,  as  they  arrive  at  the  age  of  twenty-one."  The  testator 
died  in  the  year  1836,  leaving  his  said  five  daughters  him  surviving. 
A  suit  was  instituted  for  the  purpose  of  having  the  trusts  of  the 
will  declared  and  carried  into  effect,  and,  in  1838,  a  decree  was 
pronounced,  by  which  it  was  declared,  that  the  said  testator's  said 
five  daughters  were  entitled  to  life  interests  for  their  separate  use, 
in  said  sum  of  12,500/.,  with  liberty  to  any  person  to  apply  on  the 
death  of  any  of  said  testator's  daughters.  Elizabeth  Minton,  one 
of  said  testator's  daughters,  died  in  the  month  of  September,  1845, 
never  having  been  married.  Two  of  the  other  daughters  were 
married ;  several  of  their  children  were  now  living,  but  two  of  them 
had  died  infants.  The  question  now  was,  to  whom  Elizabeth's 
share  was  to  go. 

For  the  residuary  legatee  it  was  contended,  that  there  was  no 
gift  to  the  surviving  daughters  of  the  share  of  a  daughter  dying ; 
that  ''after  their  death  "  meant  after  their  respective  deaths;  and 
that  the  testator  meant  to  dispose  of  the  share  of  each  daughter  to 
her  children,  but  that,  Elizabeth  having  died  without  leaving  issue, 
her  share  in  the  principal  must  go  to  the  residuary  legatee. 

For  the  surviving  children   of  one   of    the   daughters,   it  was 
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contended,  that  this  was  an  absolute  gift  to  the  daughters  for  life,  as 
tenants  in  common,  and  to  the  survivors  of  them ;  that  "  after  their 
deaths  "  was  a  general  expression,  meaning  after  their  interest  was 
terminated,  and  that,  therefore,  the  residuary  legatee  had  no  claim. 
For  the  representatives  of  the  deceased  children  of  a  daughter, 
it  was  contended,  that  the  word  ''surviving'"  meant  surviving  at 
the  death  of  the  testator. 


Stuarty   Bethell,    Walker,    Goodeve,    and    F.   Bayley,   for    the 
different  parties. 

The  Vice-Chanoellor  : 

The  testator  has  given,  first,  a  joint  tenancy  to  the  five  daughters, 
then  he  has  given  it  to  them  as  tenants  in  common  during  their 
joint  lives.  I  say  as  tenants  in  common,  because  the  direction  is 
this :  '*  Nothing  but  their  receipts  shall  be  a  release  or  discharge  to 
my  trustees,"  &c.  He  must  intend  that  this  gift  shall  operate  so 
long  as  they  shall  require  maintenance ;  that  is,  so  long  as  they 
live.  Then  he  proceeds :  "  the  principal,  after  their  deaths,  in 
equal  parts,  to  the  surviving  children,  as  they  arrive  at  the  age  of 
twenty-one."  When  is  the  principal  to  go  over?  After  their 
deaths,  that  is,  after  the  deaths  of  all.  There  are  no  words  of 
severance;  after  the  death  of  all,  it  is  to  go  to  the  surviving: 
children,  which  must  mean  the  aggregate  class  of  the  children. 
My  notion  is,  that  it  being  given  to  the  five  daughters  during  their 
lives,  with  the  clause  as  to  the  receipts,  and  the  gift  over,  makes 
the  four  daughters  surviving  Elizabeth  tenants  in  common  during 
their  lives.  When  another  dies,  then  another  question  may  arise 
as  to  an  accrued  share. 


1846. 
Feb,  14. 

RtdU  Cmirt. 

Lord 

Lang  DAL  K, 

M.R. 

[126] 


TRISTRAM  V.  ROBERTS. 

(10  Jurist,  125—126.) 

A  solicitor  cannot  object  to  prove  a  distinct  fact,  as,  for  instance,  the 
execution  of  a  deed,  for  the  benefit  of  third  parties,  though,  by  so  doing,  he 
may  injure  the  interests  of  his  client. 

But,  where  a  solicitor  was  asked  whether  his  client  had  waived  objections 
to  title :  Held,  that,  as  8uch  a  waiver  might  be  the  result  of  a  course  of 
conduct,  or  series  of  tmnsactions,  he  was  not  bound  to  answer  the  question. 

This  suit  was  instituted  by  the  vendor  against  the  purchaser,  for 
the  specific  performance  of  an  agreement  for  the  purchase  of  a  real 
estate.     Mr.  H.  L.  Williams,  who  had  acted  as  solicitor  for  the 


VOL.  Lxxvii.]     1846.     CH.     10  JURIST,  125—126.  867 


defendant  in  the  matter  of  the  purchase,  was  examined  as  a  witness  Trtstram 
on  behalf  of  the  plaintiff.  The  fifth  interrogatory  was  as  follows :  bobbbts. 
"Whether  or  not  have  you  been,  or  are  you  now,  the  solicitor  and 
agent,  or  the  agent,  of  any,  or  any  one,  and  which,  of  the  above- 
named  parties,  complainants  or  defendants  in  this  suit  ?  If  yea, 
from  and  up  to  what  time  or  respective  times  ?  When  and  at  what 
particular  date  did  you  cease  to  be  such  solicitor  and  agent,  or  such 
agent  ?  Whether  or  not  were  yon  such  solicitor  and  agent,  or  such 
agent,  in  all  or  any  one  and  which  of  the  transactions  in  the  plead- 
ings of  this  cause  mentioned  ?  Whether  or  not  did  you,  or  any  and 
what  person,  as  the  then  solicitor  and  agent,  or  as  the  then  agent, 
of  the  said  defendant  Thomas  Roberts,  ever  and  when  make  any 
objections  to  the  plaintiff's  title  to  the  property  contracted  to  be 
purchased  by  him  from  the  plaintiff?  If  yea,  state  particularly 
what  those  objections  were.  Whether  or  not  were  such  objections 
waived  by  the  said  defendant  Thomas  Roberts,  or  by  any  and  what 
person  as  his  agent  ?  If  yea,  when  ?  '*  The  witness,  in  answer  to  thi^ 
interrogatory,  said,  "  I  was,  from  the  beginning  of  the  year  1836, 
to  about  the  close  of  the  year  1840,  the  solicitor  of  the  defendant 
Thomas  Roberts ;  during  that  period  I  acted  for  the  said  defendant 
as  his  solicitor,  on  the  purchase  by  him  of  the  said  Ty-cock  estate, 
mentioned  in  the  pleadings  of  this  cause.  I  must  decline  to  give 
any  answers  to  the  several  other  questions  contained  in  this  inter- 
rogatory, and  now  read  over  to  me,  inasmuch  as  they  refer  to 
transactions  and  communications  which  I  consider  privileged,  as 
having  arisen  or  been  made  during  a  period  when  the  relation 
of  solicitor  and  client  between  me  *and  the  said  defendant  existed."  r  •126  ] 
The  defendant  having  demurred  to  answer  the  above  interrogatory, 
save  as  aforesaid,  the  matter  was,  upon  such  demurrer,  now  brought 
before  the  Court. 

Temple  and  Harwood,  for  the  demurrer : 

After  some  discussion,  they  admitted  that  the  witness  was  bound 
to  answer  to  the  fact,  whether  any  objections  to  title  were  made  by 
him;  but  they  insisted  that  he  was  not  bound  to  answer  the 
question  whether  the  objections  were  waived. 

Lowndes  and  Willcock,  contra ,  contended,  that  the  witness  was 
bound  to  answer  whether  the  objections  were  waived.  It  did  not 
appear  by  the  allegations  in  the  demurrer,  that  any  one  of  the 
matters  or  transactions  inquired  after  by  the  interrogatory  had 

55—2 
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Tribtram  eome  to  the  knowledge  of  the  witness,  as  the  solicitor  of  the 
RoBBRTs.  defendant,  or  by  communications  from  him.  The  question  was 
not  whether  the  defendant  had  informed  the  witness  that  he 
intended  to  waive  or  had  waived  the  objections,  but  whether  it  was 
the  fact  that  such  objections  were  waived.  They  could  only  have 
been  waived  by  some  communication  made  to  the  plaintiff  or  his 
solicitor,  and  the  witness  was  bound  to  answer  as  to  that. 

Lord  Lanodalb,  M.  B.,  said,  that  a  solicitor  could  not  object  to 
prove  a  distinct  fact  for  the  benefit  of  third  parties,  as,  for  instance, 
the  execution  of  a  deed,  although  the  effect  of  it  might  be  to 
destroy  the  interests  of  his  client.  But  if  he  were  called  upon  to 
answer  as  to  a  fact  which  might  be  the  effect  or  result  only  of  a 
course  of  conduct,  or  long  series  of  transactions,  he  would  not  be 
bound  to  answer.  He  would,  indeed,  be  a  bold  man  to  do  so ;  and 
his  evidence  could,  in  such  case,  only  amount  to  an  expression  of 
opinion.  Waiver  of  objections  to  title  might  be  the  result  of  such 
a  series  of  conduct,  and  he  did  not  think  the  witness  was  bound  to 
answer  the  question  in  its  present  form. 

His  Lordship  having  intimated  his  opinion  that  the  witness  was 
not  bound  to  answer  the  question  as  to  the  waiver  of  the  objections 
to  title,  and  it  appearing  that  the  witness  was  willing  to  give  all 
the  information  which  he  could  without  violating  his  duty  to  his 
client,  it  was  arranged  that  the  case  should  stand  over,  with  a  view, 
if  possible,  to  enable  the  parties  to  agree  to  such  a  remodelling 
of  the  interrogatory  as  would  enable  the  witness  to  give  the 
information  desired. 
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IN   THE  PRIVY  COUNCIL.  i846. 

,  April  4. 

LOWE'S  PATENT.  The  lord 

Prbsidknt 
(10  JuriBt,  363.)  Wigbam, 

V.-C. 

ExtenBion  of  term — Evidence  of  profit.  g^  g^  Lush- 

Terin  extended  upon  primd  facie  evidence  of  no  profit,  coupled  with       inqton. 
evidence  of  utility.  Ut.  Hon.  T. 

Pkmbbrton 
This  was  an  application  by  the   patentee  of  an  invention  for       Lbioh. 

naphthalising  gas.  The  utility  of  the  invention  was  satisfactorily  [  ^^  1 
proved,  and  the  only  peculiarity  in  the  case  arose  from  the  circum- 
stance of  the  patentee  being  unable  to  show,  in  the  usual  way, 
from  his  books,  that  he  had  not  derived  from  the  sale  of  his  inven- 
tion an  adequate  remuneration.  The  fact  was,  that  the  patentee 
had  not  sold  any  of  his  patent  machines,  and,  therefore,  had  not 
kept  any  book,  but  he  had  allowed  a  Gas  Company,  in  numerous 
instances,  to  apply  his  invention,  for  the  purpose  of  making  its 
utility  known.  The  manager  of  the  Gas  Company  deposed  that  he 
was  not  aware  of  the  patentee  having  ever  derived  any  benefit 
from  his  invention,  and  that  they  had  not  paid  him  anything  in 
respect  of  it. 

Webster,  for  the  petitioner. 

Sib  S.  LusHiNGTON : 

Their  Lordships  have  taken  into  consideration  the  circumstances 
of  this  case,  and  they  are  of  opinion,  that,  although  there  has  been 
no  direct  evidence  given  of  want  of  profit,  which  is  a  very  impor- 
tant part  of  the  petitioner's  case,  yet  the  evidence  does  show  a 
primd  facie  case  of  no  profit ;  and  their  Lordships  are  inclined  to 
come  to  the  conclusion  that  they  are  satisfied  with  the  evidence, 
unless  the  Crown  has  reason  to  be  dissatisfied  with  it.  In  these 
applications  we  have  never  permitted  the  petitioner  to  give  evidence 
in  his  own  case ;  but,  if  the  Crown  does  not  intend  to  raise  the 
objection,  that  there  is  no  proof  of  want  of  remuneration,  then 
their  Lordships  are  content  with  the  evidence  as  it  is. 

The  Attorney-General  said,  that,  if  their  Lordships  thought 
there  was  primd  facie  evidence  of  no  profit,  the  Crown  would  not 
require  any  further  evidence. 

Their  Lordships  extended  the  term  of  the  letters-patent  for  five 
years. 
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18*6.  CHANCERY. 

Feb.  28. 

* 

8HADWELL.  GREGSON  V.   HINDLEY. 

[  383  ]  (10  Juriflt,  383—384.) 

Wtete  mote  than  twenty  years  after  the  death  of  a  mortgagor  a  tenant 
for  life  of  the  mortgaged  estate  under  his  will  by  deed  admitted  the  payment 
of  interest  on  the  mortgage,  this  was  not  a  sufficient  acknowledgment  of 
ihp  debt  as  against  the  remainderman  to  prevent  the  Statute  of  liimitations 
from  operating. 

Where  a  debt  has  been  due  for  more  than  twenty  years,  a  general  allega- 
tion that  all  interest  has  been  paid  is  not  sufficient  tu  support  a  proof  that 
interest  was  paid  during  the  twenty  years. 

The  bill  in  this  case  stated  to  the  effect,  that,  by  an  indenture 
bearing  date  the  12th  August,  1806,  John  Hindley  mortgaged 
certain  renewable  leaseholds  for  lives  at  Marton  to  John  Dawber 
for  996{.,  and  at  the  same  time  gave  a  bond  for  the  Ba>i)e  sum  of 
996/.,  and  that  he  afterwards  further  charged  the  said  leaseholds 
with  the  repayment  of  40/.  to  the  said  John  Dawber.  That  John 
Hindley,  by  his  will,  bearing  date  5th  April,  1808,  gave  and 
bequeathed  unto  his  wife  Ann  the  said  leaseholds,  to  hold  tlie 
same,  subject  to  certain  yearly  rents  and  payments,  and  also 
subject  and  chargeable  with  the  payment  of  the  interest  of  the 
sum  of  996i.  secured  thereon  by  way  of  mortgage,  unto  his  said 
wife  and  her  assigns  during  the  term  of  her  natural  life;  and, 
from  and  immediately  after  her  decease,  he  gave  and  bequeathed 
the  same  unto  his  nephew,  the  defendant  John  Hindley,  subject 
and  chargeable  as  aforesaid,  and  also  subject  and  chargeable  with 
the  payment  of  the  said  principal  sum  of  996/.,  and  interest 
thereon  to  grow  due  from  the  decease  of  his  said  wife  Ann.  By  a 
codicil,  bearing  date  16th  February,  1817,  the  testator  did  ratify 
and  confirm  the  devise  of  the  said  leaseholds  to  his  said  wife  Ann 
and  her  assigns  for  her  life,  subject  to  the  payment  of  the  interest  of 
such  sum  and  sums  of  money  as  remained  due  and  owing  on  mort- 
gage of  the  same  estate,  or  for  which  the  title-deeds  thereof  might 
remain  pledged ;  and,  from  and  after  her  decease,  he  did  ratify 
and  confirm  the  devise  thereof  unto  his  said  nephew,  John  Hindley, 
his  heirs,  executors,  administrators,  and  assigns,  subject  and  charge- 
able, nevertheless,  with  the  payment  of  the  several  charges  in  his 
will  mentioned,  and  also  to  such  sum  and  sums  of  money  as  might 
be  then  due  and  owing  on  mortgage  of  the  same  estate,  or  for 
which  the  title-deeds  might  remain  pledged  by  way  of  security. 
That  John  Hindley  died  in  August,  1817.     That,  by  an  indenture, 
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bearing  date  the  18th  day  of  August,  1839,  after  recitmg,  as  the  Gebgsom 
facts  were,  amongst  other  things,  that  the  said  two  principal  sums  HiNor.EY. 
of  9961.  and  401,  (amounting  together  to  the  sum  of  1,0362.)  only 
remained  due  and  owing  upon  Ihe  said  several  securities,  all 
interest  for  the  same  having  been  paid,  it  was  witnessed,  that,  in 
consideration  of  1,036Z.,  Charles  Wiggles  worth,  Sarah  Wigglesworth, 
John  Stowe,  and  liebecca  his  wife,  (the  representatives  of  John 
Dawber,  then  deceased),  with  the  privity  and  consent  of  Ann 
Hindley,  (then  Ann  Milns),  did  assign  unto  the  plaintiff,  Joseph 
Gregson,  his  executors,  administrators,  and  assigns,  all  the  said 
two  several  principal  sums  of  9962.  and  402.,  and  all  interest  to 
grow  due  thereon,  and  all  the  benefit  and  advantage  thereof  respec- 
tively, to  have  and  enjoy  the  said  principal  sums  and  interest,  as 
and  for  his  and  their  own  proper  goods  and  chattels,  for  oirer.  And 
by  the  same  indenture  the  said  leaseholds  were  also  assigned  to 
the  plaintiff,  John  Gregson,  his  heirs  and  assigns,  subject  to  a 
proviso  for  redemption  on  payment  by  Ann  Milns,  or  the  person 
who,  after  her  decease,  should  be  entitled  in  reversion  to  the  said 
hereditaments,  unto  the  plaintiff,  John  Gregson,  his  executors, 
administrators,  or  assigns,  of  the  sum  of  1,036/.  and  interest.  That 
the  name  of  the  plaintiff,  John  Gregson,  was  made  use  of  in  the  said 
last-mentioned  indenture  as  a  trustee  for  the  said  Ann  Milns,  and 
that  the  said  sum  of  1,036Z.  was,  in  fact,  advanced  by  her.  That 
Ann  Milns  died  in  1842.  The  bill  prayed,  amongst  other  things, 
that  the  defendant  John  Hindley  might  be  decreed  to  obtain  a 
renewed  lease  of  the  mortgaged  premises,  and  that  such  renewed 
lease  might  be  declared  to  be  well  charged  with  the  payment  of  the 
said  principal  money  and  interest. 

Wakefield  and  Faber,  for  the  bill. 

Bethell  objected,  that  there  was  no  proof  or  even  allegation 
that  interest  had  been  paid  from  the  death  of  the  mortgagor,  in 
1817,  till  the  making  of  the  indc^nture  of  1839,  which  being  more 
than  twenty  years,  the  Statute  of  Limitations  would  be  a  bar. 

WakeJieUl  offered  to  prove  that  interest  had  been  paid  from 
time  to  time. 

The  VicE-CuANCBLLoa : 

What  is  wanted  to  be  proved  is,  that  payments  of  interest  had 
been  made  within  twenty  years.     Now,  the  fact  stated  in  the  bill. 
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gbbgson      taking  it  at  the  utmost,  is,  that,  on  the  18th  August,  1839,  all 
HiNDLEY.     interest  had  been  paid,  which  is  quite  different  from  an  averment 
that  interest  had  been  paid  during  the  twenty  years. 

Wakefield: 

[  *39^  ]  It  will  not  be  supposed  that  the  interest  *was  paid  at  once  ;  if  it 

was  paid,  it  was  probably  paid  from  time  to  time. 

His  Honour  observed,  that  this  was  a  very  peculiar  case ;  the 
equity  of  redemption  was  devised  to  A.  for  life,  remainder  to  B. 
Now,  suppose  the  fact  was,  that  for  more  than  twenty  years  no 
interest  had  been  paid  during  the  time  of  A.'s  life,  it  then  becomes 
a  serious  question,  whether,  after  the  reversioner  has  obtained  the 
benefit  of  the  statute,  it  would  be  competent  for  the  tenant  for  life 
to  create  a  redeemable  mortgage  by  her  own  act.  What  is  sought 
to  be  done  is,  to  have  liberty  for  the  plaintiff  to  prove  that  pay- 
ments were  made  from  time  to  time ;  but  this  was  not  coincident 
with  the  statement  in  the  indenture,  as  that  might  mean  that  a 
lumping  sum  had  been  paid.  His  Honour  thought,  that,  in  order 
to  admit  proof  of  payment  from  time  to  time,  a  specific  set  of  facts 
ought  to  have  been  alleged.  The  grossest  fraud  might  be  prac- 
tised on  tenant  in  remainder,  as  for  a  mere  sixpence  the  tenant  for 
life  might  sign  an  acknowledgment  that  no  interest  was  due. 

Bill  dismissed,  without  prejudice  to  right  of  filing  a 
new  bill. 

Roupell,  Malins,  Tennant,  Metcalfe,  Campbell,  Hubback,  Bennett, 
and  Borton  appeared  for  different  parties. 


18*6.  BOHN   V.   BOGUE. 

/'ifft.  11,12. 

(10  Jurist.  420—421.) 

"^V  ^"^^'  ^  ^^^^  ^^^  ^  ^  piracy  from  another,  though  the  passages  copied  are 

J.    '    *  stated  to  be  quotations,  and  are  not  so  extensive  as  to  render  the  piratical 

^        ■•  work  a  substitute  for  the  original  work. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendant  from 
selling  or  disposing  of  any  more  copies  of  the  first  volume  of  The 
European  Library,  with  any  passages,  articles,  or  matters  copied  or 
taken  from  a  work  intitled  "  Illustrations  of  the  Life  of  Lorenzo  de 
Medici."     It  appeared  from  the  bill  and  affidavits  in  support  of  it. 
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that  the  plain tiflF,  Henry  George  Bohn,  by  various  transactions  and  Bohn 
dealings,  became  entitled  to  the  entire  copyright  of  the  lUustra-  boguk. 
tions,  and  had  a  considerable  number  of  copies  of  it  on  sale ;  that 
the  defendant,  Daniel  Bogue,  in  November,  1845,  published  for  the 
first  time  the  first  volume  of  the  said  European  Library,  intitled 
"  A  Life  of  Lorenzo  de  Medici."  Several  passages  in  the  said  first 
volume  were  mentioned  in  the  bill,  avowedly  copied  from  the  said 
Illustrations ;  and  also  the  passage  in  the  Preface,  alluded  to  by 
his  Honour  in  giving  judgment,  was  also  mentioned  in  the  bill. 

Bethell  and  Renshaw,  for  the  motion,  cited  Miller  v.  Taylor  (i), 
Mawman  v.  Tegg  (2),  Lewis  v.  FuUerton  (8),  Bramwell  v.  H<dconii)e  (4), 
Campbell  v.  Scott  (5),  Saunders  v.  Smith  (6). 

Stiiart,  Tidfourdy  and  Craig,  for  the  defendant,  contended,  that 
only  extracts  and  inconsiderable  portions  of  the  work  had  been 
copied  ;  also,  that  several  of  the  passages  had  been  translated.  All  . 
the  extracts  and  passages  were  acknowledged  to  be  quotations,  and 
not  originals :  Wilkins  v.  Aikin  (7).  The  extracts  were  not  of 
such  a  nature  as  to  render  the  plaintiff's  book  valueless :  Cary  v. 
Kearsley  (s).  The  cases  cited  by  the  plaintiff  were  all  clear  cases 
of  piracy,  where  the  quotations  were  either  not  acknowledged,  or 
were  so  large  as  to  replace  the  original  work.  Had  the  defendant 
imagined  that  he  was  committing  piracy,  he  would  have  omitted 
these  passages,  and  still  have  left  his  book  a  very  valuable 
publication. 

BetheUy  in  reply,  not  heard. 

The  Vicb-Chancellor  : 

I  think  the  case  has  been  very  well  argued  ;  and  I  believe  that  all 
has  been  said  in  favour  of  the  defendant's  case  that  could  be  said, 
and  it  is  out  of  the  defendant's  own  mouth  that  tbe  case,  I  think, 
must  be  determined,  because  it  must  appear,  where  a  complaint  is 
made  to  this  Court,  that  the  piracy  has  either  been  of  what  is  called 
"a  large  part,"  or  of  "  a  material  part."  Now,  then,  with  respect 
to  that,  see  what  the  defendant  himself  says,  that  is  to  say,  what  is 
said  by  Mr.  Hazlitt  in  the  advertisement  of  this  very  book  :  first  of 

(1)  4  Burr.  2303.  (o)  54  R.  R.  321  (11  Sim.  31). 

(2)  26  R.  R.  112  (2  Ru88.  385).  (6)  45  R.  R.  367  (3  My.  &  Cr.  711). 

(3)  50  E.  R.  84  (-J  Heav.  6).  (7)  11  R.  R.  118  (17  Ves.  422). 

(4)  45  R.  U.  378  (3  My.  &Cr.  737).  (8)  6  R.  R.  846  (4  Esp.  168). 
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BoHN  all,  **  The  Life  of  Lorenzo  "  was  published  by  Mr.  Boscoe ;  it  seems 
Hooirifi.  ^  h£kVQ  attracted  a  great  deal  of  notice  and  a  great  deal  of  criticism, 
and  attacks  made  on  the  book  both  at  home  and  abroad,  from  which 
he  thought  it  right  to  endeavour  to  vindicate  himself,  by  publishing 
the  Illustrations.  Well,  now,  Mr.  Hazlitt  says,  ''  And  I  have  acted 
upon  the  same  principle  with  reference  to  the  *  Illustrations  of  the 
Life  of  Lorenzo  de  Medici,'  published  by  Mr.  Boscoe  in  1822.  This 
volume,  a  thick  quarto,  appearing  now  in  the  form  of  rather  a  thin 
octavo,  is  occupied  almost  exclusively  with  long  controversial  disser- 
tations in  reply  to  Sismondi  and  others,  which,  leaving  the  matter 
just  where  it  stood,  are  of  no  interest  whatever  to  the  general 
reader.  Here  and  there  an  illustration  really  illustrative  occurs, 
and  of  all  such  I  have,  to  a  greater  or  less  extent,  availed  myself.'* 
So  that,  he  first  of  all  thro.vs  overboard  as  utterly  worthless,  as  of 
no  use  whatever  to  anybody, — of  no  interest  whatever, — the  greatest 
part  of  the  work,  and  then,  feeling  the  value  of  what  he  was  going 
to  take,  feeling  that  it  might  be  beneficial  to  him  to  take  it,  and  at 
the  same  time  running  down  as  much  as  possible  the  value  of  the 
thing,  he  uses  this  language :  ''  Here  and  there  an  illustration 
really  illustrative  occurs,"  showing,  by  this  act,  that  he  thought 
the  thing  valuable,  and  using  words  at  the  same  time  which  tend  to 
depreciate  the  substance  of  the  theft.  Well,  then,  I  must  take  it 
upon  his  own  words,  that  the  things  which  he  has  thought  proper 
to  take,  more  or  less,  are  the  really  material  or  valuable  part  of  the 
Illustrations.  Well,  then,  they  are  taken,  and  they  are  embodied 
in  this  new  publication,  this  volume  of  The  European  Cabinet 
Library,  which  contains  "  The  Life  of  Lorenzo  "  ;  and  it  is  observ- 
able certainly  that,  where  the  passages  are  taken,  they  are 
certainly  taken  with  references  to  the  very  passage  of  the  Illustra- 
tions from  whence  they  are  taken.  But  all  that  only  amounts  to 
what  was  told  in  general  before  by  the  advertisement,  namely,  that 
the  passages  have  been  taken.  Now,  I  can  conceive  that  confession 
may,  at  the  time  that  it  is  made,  be  so  far  a  proof  of  honesty ;  but 
a  confession,  from  the  very  nature  of  it,  does  not  diminish  the 
previous  tlieft,  if  a  theft  has  been  committed ;  it  may  save  trouble 
in  conviction,  but  it  neither  excuses  nor  justifies;  and  I  have, 
therefore,  upon  the  defendant's  own  showing,  a  statement 
that  he  has  deUberately  taken  the  only  material  and  valuable 
[  N21  J  *part8  in  the  plaintiff's  book  of  illustrations.  Well  now,  I  cannot 
but  myself  think,  that,  where  the  defendant  by  his  own  act  has 
sliown  that  he  thinks  them  valuable,  although  it  is  certainly  {possible 
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that  a  jury  may  be  persuaded  to  entertain  a  different  opinion,  it  is        bohn 
qaite  sufficient  for  this  Court  to  see  that  the  party  has  taken  means       boouk. 
to  keep  it,  because  he  has  a  conviction  that  the  thing  when  it  was 
first  taken  is  valuable,  and  so  may  answer  his  purpose.    It  does 
appear  to  me,  I  must  say,  that  this  is  an  extremely  plain  case. 
Well,  now,  with  respect  to  that  expression  of  Lord  Ellbnborough, 
in  the  case  in  the  first  volume  of  Campbell's  Nisi  Prius  Beports, 
liowurth  V.  Wilkes {)),  "substitute,"  his  Lordship  must  be  taken  to 
have  used  that  word  with  reference  to  the  particular  case  before 
him;  and  it  is  perfectly  clear  to  my  mind,  that  never  can  be  the 
criterion.     Now,  I  will  take  this  case :  we  all  know  that  there  has 
been  a  very  valuable  Greek  Lexicon  published  by  Mr.  Liddell  and 
another  friend  of  his  at  Oxford;  no  person  who  published  that 
Lexicon,  omitting  three  or  four  words  at  the  end  of  each  letter  of 
the  alphabet,  could  have  done  a  work  of  which  it  could  be  said  that 
it  might  be  taken  as  a  substitute,  for  nobody  would  take  it  as  a 
substitute.     But  can   it  be  doubted,  that  it  might  have  a  very 
material   effect  in  diminishing  the  price  of  the  first  book?  for, 
though  nobody  would  take  it  as  a  substitute,  many  people  might 
not  care  about  [that]  so  much,  and  might  take  it  cheaply  for  what  it 
really  did  contain,  which  might  be  more  that  ninety-nine  hundredths 
of  the  whole ;  and  yet  it  would  in  no  manner  be  a  ''  substitute ;  *' 
and,  therefore,  the  language  is  not  generally  correct,  so  as  to  be 
capable  of  application  to  every  case.      Now,  with  respect  to  what 
was  done  by  my  Lord  Ellbnborouoh,  in  Mawman  v.  Tegg  (2).     In 
that  case  I  happened  to  be  one  of  the  counsel  for  the  defendant, 
and  from  the  first  to  the  last  I  never  had  the  slightest  doubt  that 
we  had  in  fact  an  untenable  case ;  and  only  just  observe,  there  was 
an  order  penned  with  great  accuracy;  but  look  at  the  last  paragraph 
of  the  report,  and  see  what  was  the  result.     The  case  was  com- 
promised by  the  defendant  paying  a  sum  of  money  to  the  plaintiffs, 
that  they  might  not  go  on,  and  they  acted  on  their  knowledge  of 
their  own  case;  and  so  it  really  was  a  case,  which,  after  all,  furnished 
very  valuable  observations,  but,  as  a  case,  it  was  really  nothing, — it 
was  all  on  one  side.     However,  I  have  this  case  perfectly  free  from 
difficulty ;  and  I  must  say,  that,  with  reference  to  some  observations 
which  were  made  yesterday  on  the  subject  of  the  work,  it  does  not 
appear  to  me,  that,  where  there  have  been  slight  departures  in  the 
language  made  by  Mr.  Hazlitt,  from  the  notes  which  were  originally 
compiled  by  Mr.  Roscoe,  that  any  material  alteration  for  the  better 
(1)  10  W.  R  642  (1  Camp.  94).  (2)  20  11.  K.  1 12  (2  Kubs.  380). 
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BoHM  has  been  made,  but  it  rather  appears  to  me,  that  the  thing,  if 
BoQVE.  possible,  has  been  made  something  worse;  and,  therefore,  what  I 
shall  do  will  be  this :  I  shall  certainly  grant  the  injunction,  because 
I  think  this  case  is  plain,  from  the  defendant's  own  declaration, 
that  he  has  taken  a  materially  valuable  part  of  the  plaintiff's  work, 
and  knows  it ;  and  the  plaintiff,  therefore,  must  be  put  to  bring 
such  action  as  he  may  be  advised,  on  the  usual  terms ;  either  party 
must  have  liberty  to  apply,  and  the  rest  of  the  motion  must  stand 
over.  If  it  is  necessary,  in  order  for  the  purpose  of  trying  the 
action  which  I  direct,  with  regard  to  what  I  consider  to  be  made 
out  clearly,  that  the  plaintiff  had  an  equitable  right  to  the  copy- 
right in  question,  (i)  why  I  should  give  such  a  direction  as  shall  get 
rid  of  that  difficulty,  and  enable  the  substance  of  the  case  to  be 
brought  before  a  jury.  This  Court  always  takes  notice  of  the 
equitable  interest,  and  if  the  equitable  right  to  the  copyright  is 
complete,  this  Court  will  take  care  that  the  real  question  shall  be 
tried,  notwithstanding  there  may  be  a  defect  in  respect  of  the  legal 
property. 

(1)  Sic,    The  sense  required  seems  to  be:  " If  it  is  necessary  to  give  special 
directions,"  etc. — F.  P. 
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IN    THE  QUEEN'S   BENCH.  i8*«- 

Jan,  29. 
•  Feb.  12. 

TUKNER  V.   TENNANT.  1~^ 

(10  Jurist,  429,  n.— 430,  w.)  ^  Ch^J^' 

An  attorney  who  undertakes  to  conduct  a  suit  upon  the  terms  that  he  is        [  ^'^^  1 
not  to  be  paid  unless  it  succeeds,  js  not  ♦entitled,  upon  failure  of  the  suit,  to     [  •*30,  «.  ] 
recover  money  paid  out  of  pocket. 

Assumpsit  on  an  attorney's  bill  for  180i.  First  plea,  never 
indebted.  At  the  trial,  during  the  sittings  in  Hilary  Term,  it 
appeared  that  the  plaintiff  had  been  retained  by  the  defendant  to 
institute  and  conduct  proceedings  in  the  Ecclesiastical  Court  for 
the  purpose  of  setting  aside  the  will  of  the  defendant's  father-in-law, 
on  the  ground  of  insanity.  The  plaiijtiff  had  employed  a  proctor 
in  the  Ecclesiastical  Court,  who,  after  the  suit  had  advanced  some 
stages,  urged  that  it  was  a  hopeless  case,  and  asked  for  power  to 
abandon  the  suit,  and  ultimately  declined  to  go  on  with  it ;  upon 
which  the  defendant  himself  went  into  the  Ecclesiastical  Court,  and 
insisted  that  it  should  go  on.  The  suit  ultimately  failed.  The 
defence  was,  that  the  plaintiff  had  undertaken  to  conduct  the  suit 
upon  the  terms  that  he  was  not  to  be  paid  unless  it  succeeded. 
For  the  plaintiff,  it  was  contended,  that,  if  there  was  such  a  con- 
tract, still  he  was  entitled  to  recover  the  sum  of  1412.,  which  he 
had  advanced  to  the  proctor  for  the  purposes  of  the  suit.  The  jury 
found  a  verdict  for  the  defendant.     On  Jan.  29 

Humphrey  moved  for  a  new  trial,  on  the  ground  of  the  verdict 
being  against  evidence  and  of  misdirection.  Negligence  of  the 
proctor  is  no  answer  to  the  action,  so  far  as  the  money  paid  to  the 
proctor.  The  defendant  could  not  have  brought  an  action  against 
the  plaintiff  for  the  proctor's  negligence. 

Cur,  adv.  vulU 

Lord  Dbnman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

In  this  case  it  was  contended,  on  behalf  of  the  plaintiff,  that, 
though  the  suit  in  the  Ecclesiastical  Court  failed,  he  was,  at  all 
events,  entitled  to  recover  the  advances  made  to  the  proctor.  But, 
upon  looking  at  the  evidence,  we  do  not  see  any  distinction  made 
between  the  monies  so  advanced  and  the  other  expenses ;  and  we 
are  of  opinion,  that,  under  such  a  contract,  an  attorney  has  no 
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Turner      right  to  charge  his  client  even  for  those  monies,  where  the  conduct 

Tbnnant.     of  the  cause  has  been  so  unfortunate  that  it  fails,  and  the  client 

obtains  no  benefit  from  it.     By  the  contract,  the  result  of  the  cause 

was  to  decide  whether  the  plaintiff  should  receive  any  of  the  money 

expended  upon  it. 

RuU  refused. 
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CHANCERY. 


Tn  re  FREMINGTON   SCHOOL,  Ex  parte  WARD  and        i8*«. 

'  May  27,  28. 

Another  (1).  ^1*^23. 

(10  Jurist,  512—616 ;  further  proceedings,  11  Jur.  421.)  /an\\ 

Charity  —  Dismissal    of    master — Irregularity    of    proceedings  —  Stat         /"eh.Xt. 
52  G«).in.  0.101.  — ^ 

By  a  will,  establishing  a  school  of  which  the  master  had  legally  or  equit-  di^i/^^  V  -C 
ably  a  freehold  in  his  office,  certain  trustees  had  power  from  time  to  time  to  .  ..*  ■.' 
displace  him  upon  any  neglect  or  misbehaviour,  or  other  just  cause,  for 
which  they  or  the  greater  number  of  them  should  agree  upon  and  think  fit. 
The  number  of  the  trustees  was  seven.  Charges  were  made  against  the 
master,  and  the  same  were  investigated  by  three  of  the  trustees,,  who 
declared  their  belief  in  the  guilt  of  the  master,  but  no  steps  were  taken 
against  him.  A  notice  was  afterwards  served  on  the  schoolmaster  (a  copy 
of  which  was  sent  to  each  of  the  trustees),  apprising  him  that  a  meeting 
would  be  held  on  a  future  day  to  investigate  the  charges.  Ou  the  day 
appointed  a  majority  of  the  trustees  attended,  and  after,  by  agreement  of 
all  parties,  a  minute  of  the  former  meeting  had  been  read,  witnesses  were 
examined,  and  a  decision  come  to  by  four  of  the  trustees  that  the  master 
should  be  dismissed,  and  an  order  was  signed  the  same  day  for  his  dismissal 
accordingly.  This  document  did  not  contain  any  specific  charge,  and 
merely  stated  his  removal  to  be  for  divers  good  causes.  At  the  two  meetings 
the  master  was  not  pei*mitted  to  cross-examine  the  witnesses,  either  by 
himself  or  his  attorney,  but  all  questions  in  cross-examination  were  put 
through  the  chairman.  On  a  petition  by  the  master,  praying  a  declaration 
that  be  had  not  been  efiFectually  removed  from  his  office :  Held,  that  the 
notices  of  meetings  and  the  order  of  dismissal  were  ineffectual  and  void ; 
that  the  master  ought  t<^  have  been  permitted  to  cross-examine  the  witnesses 
against  him,  either  by  himself  or  his  attorney ;  and  that  the  trustees  had 
not  the  power  of  dismissal  arbitrarily,  but  had  for  just  cause,  which  power 
they  were  bound  to  exercise  in  a  mode  of  proceeding  according  to  principles 
of  right,  and  to  general  rules  applicable  to  the  administration  of  justice  by 
the  law  of  England. 

This  was  a  petition  presented  in  the  matter  of  the  endowed  school 
of  Fremington,  in  the  parish  of  Grinton,  in  the  North  Riding  of 
the  county  of  York,  and  of  an  Act  of  Parliament  passed  in  the 
52nd  year  of  the  reign  of  George  III.,  intitled  "  An  Act  to  provide  a 
summary  Remedy  in  Gases  of  Abuses  of  Trust  created  for  charitable 
Purposes."  It  was  presented  by  William  Ward,  master  of  the 
school,  and  James  Clarkson,  grocer,  on  behalf  of  themselves  and  all 
other  the  inhabitants  of  the  parish  of  Grinton,  and  it  stated  the 
will  of  the  founder  of  the  school,  as  set;  forth  in  the  judgment  of 
the  Court,  and  that  the  petitioner  was  appointed  master  on  the 
5th  April,  1823 ;  that,  in  1832,  in  consequence  of  quarrels  between 
them,  the  petitioner  and  his  wife  separated,  he  agreeing  to  make 

(1)  Ilayman  v.  Oovemor$  of  Ruyhy  School  (1874)  L.  R.  18  Eq.  28,  70,  86,  43 
L.  J.  Ch.  834,  30  L.  T.  217. 


880  1846.    CH.     10  JURIST,  .612.  fB.R. 

In  re        her  an  allowance  of  26/.  a  year  and  secure  her  other  benefits ;  that 
School.      ^^^  ^^v.  Elias  Tardy  became  vicar  of  Grinton  about  April,  1842, 
and  in  July  following  called  a  meeting  of  the  electors,  which  was 
attended  by  himself  and  the  Rev,  Edward  Wyvill,  the  parson  of 
Spennithorne,  and  the  Bev,  Robert  Meek,  the  parson  of  Richmond, 
and  certain  charges  were  made  against  the  petitioner,  which  were 
not  substantiated,  and  he  was  not  either  dismissed  or  reprimanded ; 
that  the  petitioner,  believing  that  Mr.  Tardy  disapproved   of  his 
living  apart  from  his  wife,  took  her  back  in  the  middle  of  Septem- 
ber,   1842,  and   she   was   accompanied   by   their  daughter,  Mary 
Matilda  Ward,  who  lived  with  him  until  the  middle  of  January 
following,  when  they  both  voluntarily  left  hiui ;   that,  the  wife 
having  applied  to  the  board  of  guardians  at  Reeth,  the  petitioner 
made  an  additional  allowance   up   to  June,  1844  ;    that,  on   the 
22nd  April,  1844,  the   wife   wrote  a   letter,   threatening,   if  the 
allowance  were  withheld,  and  if  he  did  not  give  the  daughter  some 
assistance,  that  she  (the  wife)  would  apply  through  the  clergy  to 
the  proper  authorities,  and  adding,  "  Your  attention  to  these  state- 
ments only  will  prevent  the  unpleasant  repetition  of  what  might 
otherwise  be  forgotten ;  and  I  trust  you  will  not  fancy  I  am  making 
an  idle  threat,  when  I  say  my  resolve  is  taken."     That  the  wife,  a 
year  after  she  left  him,  made  a  charge  against  the  petitioner  to 
Mr.  Tardy,  that  the  petitioner  had  acted  with  gross  indecency  in 
October,  November,  and  December,  1842,  towards  his  daughter, 
Matilda  Mary  Ward ;  and  that  his  son,  William  Tate  Ward,  sup- 
ported his  mother  in  the  charge.     That,  at  the  time  of  the  charges, 
and  now,  Mr.  William  Metcalfe,  of  Fremington,  was  and  is  owner 
of  part  of  the  lands  devised  to  the  testator's  brother  and  his  heirs ; 
the  Rev.  Edward  Wyvill  was  and  is  the  parson  of  Spennithorne;  the 
Rev.  Elias  Tardy  was  and  is  vicar  of  Grinton ;  the  Rev.  Peter 
Scrimshaw  Wood  was  and  is  Dean  of  Middleham ;  the  Rev.  Scott 
Frederick   Surtees  was  and   is  parson  of   Richmond  ;   the  Rev. 
John  Orde  was  and  is  parson  of  Wensley ;  and  the  Rev.  William 
Kendall  was  and  is  parson  of  Marske,  and  as  such  were  and  are 
electors  of  the  schoolmaster.     That,  at  the  request  of  Mr.  Tardy,  on 
the  30th  May,  1841,  Mr.   Wyvill   and  Mr.   Surtees  met  him  at 
Fremington  to  investigate  the  charges,  and,  assisted  by  Mr.  James 
Brown  Simpson,  a  solicitor,  they  examined  the  wife,  daughter,  and 
son  in  reference  to  the  same,  but  neither  Mr.  Metcalfe,  Mr.  Wood, 
nor  Mr.  Kendall  were  summoned  to  the  meeting.     That  all  ques- 
tions on  behalf  of  the  petitioner  were  put  through  the  chairman, 
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Mr.  Wy  vill,  and  not  by  the  petitioner  or  his  solicitor,  Mr.  Thirl  wall.  in  re 
That  four  witnesses  were  examined  on  behalf  of  the  petitioner,  all  *™hool.^^ 
persons  of  character  and  respectability,  who  all  swore  that  they 
believed  him  incapable  of  the  conduct  imputed  to  him.  That  the 
electors  present  not  being  a  majority  could  not  take  any  steps 
effectually,  and,  therefore,  nothing  was  done.  That,  on  the  10th 
August  following,  the  petitioner  received  a  notice,  signed  by 
Mr.  Wyvill,  Mr.  Tardy,  Mr.  Surtees,  and  Mr.  Orde,  summoning 
him  to  attend,  on  the  17th,  a  meeting  to  investigate  the  charges. 
That  the  meeting  took  place,  and  the  minutes  of  the  80th  May  were 
read,  and  one  additional  witness  was  examined  against,  and  the 
former  witnesses  were  re-examined  for,  the  petitioner,  and  a 
memorial  numerously  and  respectably  signed  presented  in  his 
favour.  That,  on  the  same  17th  August,  the  petitioner  was  served 
with  an  order  of  dismissal,  signed  by  Mr.  Wyvill,  Mr.  Tardy, 
Mr.  Surtees,  and  Mr.  Orde,  the  same  being  stated  to  be  ''  for  divers 
good  causes  them  thereunto  especially  moving."  That  the  electors 
were  not  duly  and  properly  summoned  to  attend  the  meeting.  That 
the  proceedings  of  the  meeting  were  not  conducted  in  a  fit  and 
proper  manner,  but  were  wholly  irregular.  That  the  order  of  dis- 
missal did  not  state  what  charges  or  charge  were  or  was  made 
a<^ainst  him,  or  what  was  the  determination  of  them  or  decision 
come  to,  or  whether,  in  fact,  any  determination  was  come  to  on 
the  charges ;  and  that  the  charge  was  utterly  false.  The  petition 
then  prayed,  that  it  might  be  declared  that  the  petitioner  *was  L  *6i3  ] 
still  entitled  to  the  office  of  schoolmaster ;  and  that  the  electors, 
and  especially  the  respondents,  Mr.  Wyvill,  Mr.  Tardy,  Mr. 
Surtees,  and  Mr.  Orde,  might  be  ordered  to  continue  him  in  liis 
office  ;  and  that  they  and  all  other  the  electors  might  be  restrained 
from  prosecuting  any  proceedings  for  ejecting  him  from  his  office ; 
and  that  the  respondents  might  pay  the  costs  of  the  petition. 

J.  Russell  and  George  Lake  Russell,  for  the  petitioner,  insisted 
that  the  proceedings  were  wholly  irregular  and  void,  for  that  the 
notice  to  attend  the  meeting  of  the  17th  August  was  not  a  regular 
summons,  as  it  only  contained  a  copy  of  the  notice  served  on 
the  petitioner,  Ward,  to  attend  the  meeting,  and  moreover  did 
not  specify  that  the  object  of  the  meeting  was  to  come  to  ^ny 
resolution  or  decision  on  the  charge,  but  only  to  investigate 
it;  and  that  the  order  of  dismissal  ought  to  have  stated  what 
was  the  offence  which  the  majority  of  the  trustees  held  to  be 
a.B. — ^voL.  Lxxvii.  66 
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In  re         a  just  cause,  and  for  which  they  had  dismissed  him   from  his 
Frkminoton      «, 

office. 


School. 


Bagshawe,  for  Mr.  Metcalfe,  one  of  the  trustees,  supported  the 
petition. 

Sir  Francis  Simpkinson  and  Bichner,  for  the  respondents  : 
The  notice  of  the  10th  August  was  amply  sufficient  to  operate  as 
a  summons  to  attend  the  meeting  of  the  17th.  On  the  30th  May  a 
meeting  was  held,  of  which  all  the  trustees  had  notice,  and  they 
knew  for  what  purpose  it  was  to  be  held.  They  also  knew  that 
the  meeting  of  the  17th  August  was  convened  for  the  same  purpose 
as  that  of  the  80th  May.  It  could  not,  therefore,  be  said  that  they 
were  not  effectually  summoned  for  the  purpose  of  considering  the 
charges  brought  against  Mr.  Ward,  nor  could  it  be  successfully  said, 
that,  when  they  did  meet,  they  had  not  the  power  at  once  to  pro- 
ceed to  adjudicate  on  the  matter  before  them.  The  majority  of  the 
trustees  did  meet  on  the  17th  August,  and,  after  hearing  evidence 
on  both  sides,  came  to  the  conclusion  that  Mr.  Ward  ought  to  be 
dismissed,  and  they  thereupon  dismissed  him  accordingly.  By  the 
power  conferred  on  them  by  the  will,  the  trustees,  or  a  majority  of 
them,  had  an  arbitrary  and  uncontrollable  authority  to  dismiss  the 
master  for  any  cause  which  to  them,  in  their  discretion,  might  seem 
a  just  cause  of  removal.  For  the  exercise  of  that  authority  they 
were  not  accountable,  and  against  it  there  was  no  appeal.  Their 
decision  was  final  and  binding ;  they  had  exercised  their  function, 
and  no  jurisdiction  existed  to  question  or  alter  it.  The  testator  had 
erected  a  tribunal  to  which  the  master  was  amenable,  and  which 
tribunal  could  not  be  controlled  in  the  exercise  of  its  authority.  In 
such  a  case  the  truth  or  falsehood  of  the  charges  on  which  they 
adjudicated  could  make  no  difference,  as  was  decided  in  The 
Darlington  Scliool  case  (i).  That  case  was  much  stronger  than  the 
present,  for  the  party  there  removed  was  cleared  of  the  charge 
brought  against  him,  and  yet  the  Goubt  held  that  the  trustees  had 
the  unfettered  power  of  dismissal,  as  they  had  in  the  case  now  before 
the  Court. 

Knight-Bruob,  V.-C.  : 

This  petition  is  presented  under  the  Charity  Petition  Act,  and 
seeks  relief  against  the  petitioner's  removal  from  the  office  of  school- 
(1)  12  L.  J.  Ch.  67 ;    14  L.  J.  Ch.  145. 
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master,  which  he  held  upon  a  private  charitable  foundation  in  York-  ^  in  re 
shire,  the  majority  of  the  gentlemen  styled  electors,  who  are  to  be  school. 
considered  to  be  in  the  nature  of  governors  of  the  charity,  (I  do 
not  say  visitors),  having  displaced  him,  as  he  contends,  unduly 
and  improperly.  The  first  question  for  consideration  seems  to  be, 
whether  the  petitioner  was  removable  arbitrarily  and  at  pleasure,  or 
at  discretion ;  whether  his  position  is  analogous  to  that  of  a  servant, 
who,  with  or  without  notice  according  to  circumstances,  may  be 
discharged  without  a  reason  assigned  or  without  a  reason  existing. 
This  must  depend  upon  the  language  used  by  the  founder  of  the 
charity  in  his  will.  The  testator,  Mr.  James  Hutchinson,  by  his 
will,  dated  8rd  February,  1648,  recites  that  he  was  seised  in  fee  of 
certain  lands  or  hereditaments,  which  he  describes,  and  which  he 
intends  shall  be  employed  for  the  better  maintenance  of  an  able, 
learned,  and  religious  schoolmaster,  for  the  better  teaching  and 
educating  of  the  children  and  youth  of  the  town  and  township  of 
Fremington,  and  the  rest  of  the  parish  of  Grrinton,  for  ever.  For 
that  end  and  purpose  he  says,  *'  I  do  hereby  give  and  bequeath  the 
said  dwelling-house,  and  school-house  thereunto  adjoining,  together 
with  the  said  close  called  Langley  Croft,  to  Richard  Hutchinson, 
my  brother ;  Francis  Wyvill,  clerk,  parson  of  Spennithorne  ;  Joshua 
Pullain,  clerk,  Dean  of  Middleham ;  John  Jackson,  clerk,  parson  of 
Marske  ;  George  Feanby,  clerk,  parson  of  Richmond ;  George  Scott, 
clerk,  parson  of  Wensley;  Mathew  Charden,  of  Reeth,  yeoman; 
Leonard  Hutchinson,  of  Healey,  yeoman ;  James  Robinson,  of 
Reeth,  aforesaid,  yeoman,  and  their  heirs  and  assigns,  for  ever, 
upon  this  trust  and  confidence,  and  to  this  intent  and  purpose,  that 
they,  their  heirs  and  assigns,  shall  permit  and  sufifer  such  person 
or  persons  as  I  shall  hereafter  in  my  lifetime  nominate  and  place 
to  be  schoolmaster  there  to  occupy  and  enjoy  the  said  dwelling- 
house,  school-house,  and  close  before  mentioned,  during  so  long  a 
time  as  such  person  or  persons  so  to  be  nominated  and  placed 
shall  continue  schoolmaster  there ;  and  that  afterwards  they  shall 
permit  and  suffer  him  who  shall  be  schoolmaster  for  the  time  being 
for  ever  to  occupy  and  enjoy  the  said  premises,  and  to  take  and 
receive  the  issues  and  profits  thereof  so  long  as  he  shall  be  and 
continue  schoolmaster  there.  Item  :  Then  I  do  give  and  bequeath 
to  the  said  Richard  Hutchinson,  &c.,  and  their  heirs  and  assigns, 
upon  the  trusts  hereafter  mentioned  and  expressed,  one  annual 
and  yearly  rent  of  102.  of  lawful  money  of  England,  to  be  issuing 
and  going  out  of  all  other  my  messuages,  lands,  and  tenements  in 
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Ill  re  Fremington  aforesaid,  and  out  of  all  other  my  messuages,  lands. 
School.  ^nd  tenements,  and  hereditaments  in  Fremington  aforesaid,  not 
formerly  given  and  bequeathed  to  the  said  Richard  Hutchinson, 
and  the  said  other  persons  before  named  as  aforesaid.  And  I  do 
give"  &c.  Then  followed  a  gift  of  another  rent-charge  of  similar 
amount,  out  of  lands  at  another  part  of  the  county.  -The  said 
several  yearly  rents  or  sums  of  10!.,  so  severally  issuing,  were  then 
by  the  will  directed  to  be  paid  half-yearly,  and  the  devisees  Imd 
powers  of  distress  for  the  recovery  of  the  same.  And  the  document 
then  proceeded  thus:  ''I  do  hereby  appoint  that  the  said  Richard 
Hutchinson,  &c.,  their  heirs  and  assigns,  shall,  from  time  to  time 
and  at  all  times  for  ever  hereafter,  pay  the  said  several  rents  of  10/. 
yearly,  severally  bequeathed  out  of  the  said  several  premises  afbre- 
said,  to  such  person  or  persons  as  shall  be  by  me  nominated  liiid 
appointed  schoolmaster  of  the  said  school  as  aforesaid,  and  to  every 
other  schoolmaster,  for  and  during  such  time  as  he  or  they  shall 
continue  and  be  schoolmaster  there  for  the  timd,  in  such  manner 
as  I  have  hereby  formerly  limited  the  profits  of  the  said  close  called 
Langley  Close,  and  premises  before  mentioned,  upon  the  treist 
aforesaid."  Then  follows  a  power  for  the  devisees  to  grant  the 
rents  direct  to  the  schoolmaster,  if  he  shall  desire  it,  and  then 
provisions  for  appointment  of  new  trustees ;  and  the  election  and 
removal  of  master,  is  thus  secured :  ^*  And  my  further  desire  and 
will  is,  and  I  do  hereby  appoint,  and  direct,  that,  after  the  death 
and  deaths  of  such  person  or  persons  as  shall  be  by  me  nominated 
and  placed  in  the  said  school  as  schoolmaster,  then  the  school- 
master of  the^aid  school  for  the  time  being  shall  from  time  to  time 
be  elected  and  placed  by  my  said  brother,  Richard  Hutchinson,  and 
his  heirs,  and  others  the  owners  of  the  messuage  and  land  at  Freming- 
ton aforesaid,  the  parson  of  Spennithorne,  the  vicar  of  Grinton, 
the  Dean  of  Middleham,  the  parson  of  Richmond,  the  parson  of 
[  'SH  ]  Wensley,  and  the  parson  of  *Mar8ke,  for  the  time  being,  or  by  the 
greater  number  of  them.  And  my  will  is,  that  the  greater  number 
of  the  persons  so  appointed  to  elect  new  masters  of  the  said  school, 
after  the  death  or  departure  of  such  master  or  masters  which  shall 
be  by  me  nominated  and  placed  in  the  said  school,  shall  have 
power  from  time  to  time,  from  and  after  my  death,  to  displace  any 
such  person  or  persons  who,  at  any  time  in  my  lifetime,  or  at  or 
after  my  death,  shall  be  elected  and  placed  master  in  the  said 
school,  upon  any  neglect  or  misbehaviour  in  such  master^  or  other 
just  cuase  for  which  they  or  the  greater  number  of  them  shall 
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agree  upon  and  think  fit  to  displace  such  master,  and  then  choose  in  re 
and  place  another  master  there  from  time  to  time,  as  they  or  the  ^  "scHocn!*^^ 
greater  number  of  them  shall  think  fit  and  convenient."  Such  is 
the  document  by  which  the  school  was  founded,  and  under  which 
the  master  was  appointed.  I  cannot  accede  to  the  argument,  that, 
in  the  cage  of  a  schoolmaster  appointed  under  an  instrument  worded 
as  this  will  is,  the  principles  upon  which  The  Darlington  School 
case  (cited  during  the  argument)  was  decided  are  applicable.  In 
the  present  instance,  as  it  appears  to  me,  the  master  is  not 
reipovable  at  the  will  or  discretion  of  the  electors,  or  any  of  them. 
He  is  made  removable  only  for  neglect,  misbehaviour,  or  just 
causg.  The  electors,  or  a  majority  of  them,  are,  in  the  event  of 
neglect,  misbehaviour,  or  just  cause,  to  decide  upon  the  question 
of  .the  removal  of  the  master,  not  whether  for  any  cause  or  reason 
he  shall  be  removed.  Assuming  that  it  was  intended  to  be  left  to 
them  to  decide  upon  the  matter  of  fact,  I  think  that  it  was  not  left 
to  them  to  decide  upon  matters  of  law.  Assuming  that  they  might 
decide,  for  example,  that  forgery  or  adultery,  being  by  law  a  just 
cau^e,  had  been  committed  by  him  in  fact,  and  that  so  he  was 
removable,  I  think  that  they  could  not  decide,  upon  the  ground  of 
his*  refusal  to  wear  a  black  coat  or  to  teach  the  Chinese  language, 
the  refusal  being  proved  against  him  and  not  denied,  that  he  should 
be  reinoved,  that  being  a  just  cause.  The  petitioner,  many  years 
ago,  was  appointed  schoolmaster  upon  this  foundation,  and,  as  I 
conceive,  be  acquired  upon  lii^  appointment  a  freehold,  or  an 
interest  in  the  nature  of  a  freehold,  and  the  revenue  belonging  to 
it, — whether  equitable  or  legal,  it  is  not  necessary  to  inquire.  Of 
course,  I  do  not  say  that  he  became  an  irremovable  master ;  on  the 
contrary,  I  assume  the  competency  of  the  electors,  or  a  majority 
of  them,  to  remove  him  for  just  cause.  This  power,  however,  they 
were,  as  I  conceive,  bound  to  exercise  ifot  otherwise  than  judicially. 
I  do  not  say  that  they  were  to  do  so  in  any '  technical  manner,  or 
according  to  any  particular  formularies,  but  judicially  in  the  sense 
of  proceeding  according  to  those  principles  of  right  which  are 
universal,  and  to  those  general  rules  applicable  to  the  adminis- 
tration of  justice  which  pervade  the  entire  system  of  English 
law.  Thus;  it  was  not  competent  to  them  to  discharge  the  master 
arbitrarily,  nor  was  it  competent  to  them  to  adopt  against  him,  in 
my  judgment,  any  mode  of  proceeding  substantially  irregular.  The 
counsel  for  the  respondents  opposing  the  petition  contend,  that  the 
electors*  or  a  majority  of  them,  are  to  be  considered  as  visitors, 
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In  re  and  that  their  acts  are  to  be  treated  upon  that  footing.  To  this  I 
School.  ^^  unable  to  accede,  and  I  conceive  that  the  act  of  removing  or 
discharging  a  schoolmaster  upon  this  charitable  foundation  by  the 
electors,  or  a  majority  of  them,  is  examinable  in  this  Court ;  at 
least,  upon  certain  principles,  within  certain  limits.  I  suppose,  or, 
rather,  I  wish  to  be  considered  as  assuming,  without,  however, 
deciding,  that  the  mere  circumstance  of  this  Court  believing 
witnesses  who  were  disbelieved  by  the  electors,  or  a  majority  of 
thecn,  or  vice  rersd,  would  not,  and  that  the  mere  circumstance 
of  this  Court  dissenting  from  a  conclusion  as  to  a  matter  of 
fact  drawn  by  the  electors,  or  a  majority  of  them,  from 
evidence,  or  the  mere  fact  of  falsification,  by  testimony  produced 
before  this  Court  for  the  first  time,  and  not  before  ^any  of  the 
electors,  of  evidence  that  was  before  them  and  believed  by  them, 
also  would  not  be  suflicient  to  reinstate  a  schoolmaster  removed 
or  displaced  by  a  majority  of  the  electors  in  a  judicial  manner.  The 
question  then  appears  to  arise,  whether,  consistently  with  the  views 
which  I  have  stated,  there  is  any  solid  ground  upon  which  to  rest  a 
dissent,  I  mean  an  effectual  and  practical  dissent,  on  the  part  of  the 
Court  from  the  proceedings  of  the  17th  August,  1844,  and  from  their 
result  and  effect.  After  an  attentive  consideration  of  the  arguments 
and  the  evidence,  I  am  of  opinion  that  there  is, — a  conclusion  which  I 
think  is  supported  by  the  following  reasons,  which  may  or  may 
not  be  all  considered  sufficient,  although  they  are  so  in  my 
judgment :  In  the  first  place,  an  aflidavit  has  been  made  by  Mr. 
Tardy,  who  became  vicar  of  Grinton  late  in  1841,  or  very  early 
in  1842,  and  who  was  a  party  to  the  ineffectual  proceedings  of 
the  4th  July,  1842, — proceedings,  perhaps,  irregular  as  well  as 
ineffectual, — and  who  appears  certainly,  from  a  time  preceding 
that  month,  to  have  formed  the  belief,  well  or  ill  founded,  that 
the  petitioner  was  a  person  so  objectionable  as  a  schoolmaster, 
that  his  continuance  in  the  office  was  very  far  from  desirable.  He 
says,  that,  some  time  in  or  about  the  month  of  April,  1844,  Mary 
Ward  complained  to  him  of  the  conduct  of  her  husband  ;  and  that 
he  refused  to  have  any  personal  communication  with  her  husband, 
and  if  she  had  any  grievances  to  complain  of,  "  I  requested  she 
would  reduce  them  into  writing,  and  I  would  forward  the  state- 
ment to  my  co-electors,  and,  if  necessary,  would  willingly  concur 
with  them  in  remonstrating  with  her  husband  as  to  any  hardship 
she  was  unjustly  suffering.  On  that  occasion  the  said  Marj'  Ward 
did  not  say  anything  to  me  as  to  the  said  William  Ward  having 
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indecently  exposed  his  person  to  her  daughter,  Matilda  Mary  In  re 
Ward,  but  she  asked  me  if  her  giving  me  a  statement  in  writing  ^\\JlJoou"^ 
of  the  cruel  conduct  she  had  received  from  her  said  husband 
would  endanger  her  said  husband  retaining  his  situation  of  master 
of  the  said  school,  as  she  was  afraid  that  if  her  husband  lost  the 
said  situation  it  would  be  the  ruin  of  them  all,  meaning,  as  I 
understood,  herself  and  her  daughter  and  her  said  husband  ;  and, 
in  answer  to  this  question,  I  told  the  said  Mary  Ward  that  her 
giving  me  such  statement  in  writing  would  not,  in  my  opinion, 
endanger  his  the  said  William  Ward's  office  of  master  of  the  said 
school,  for  his  treatment  of  her  was  not  such  an  offence  as  could 
justify  the  said  electors  in  depriving  him  the  said  William  Ward 
of  his  said  office  of  master  of  the  said  school ;  but,  on  the  contrary, 
should  he  think  proper  to  listen  to  the  remonstrances  of  the  said 
electors,  and  conform  himself  thereto,  it  would  be  a  probable 
means  of  him  the  said  William  Ward  recommending  himself  to 
the  favour  of  the  said  electors."  Then  followed  in  the  affidavit 
the  letter  of  Mary  Ward,  in  which  she  made  various  charges  of 
brutality  and  ill-treatment,  and  a  statement  of  the  charge  of  inde- 
cent exposure  of  his  person ;  also  a  statement  that  the  deponent 
took  the  advice  of  Mr.  Wy  vill  and  Mr.  Surtees,  two  of  his  co-electors, 
who  agreed  in  opinion  that  he  should,  before  convening  a  meeting 
to  investigate  the  charge,  examine  the  daughter  in  the  presence  of 
some  respectable  person,  which  he  accordmgly  did,  and  his  opinion 
was  that  the  charge  was  true.  Then  followed  a  statement  of 
proceedings  of  the  80th  May,  at  the  close  of  which  the  affidavit 
proceeds,  "  And  I  say,  that,  after  all  the  witnesses  who  were  pro- 
duced upon  that  investigation  in  support  of  and  against  the  said 
charge,  the  said  Edward  Wyvill,  Scott  Frederick  Surtees,  and 
myself  carefully  and  deliberately  considered  all  the  evidence 
which  had  been  adduced  before  us  as  aforesaid,  and  after  the 
best  consideration  that  we  could  bring  to  the  subject,  we  were 
unanimously  of  opinion  that  the  said  charge  had  been  *fully  proved  [  *''»>">  ] 
and  substantiated  against  the  said  William  Ward."  And  that 
the  majority  of  the  electors  afterwards  issued  a  summons  to 
Mr.  Ward,  which  was  as  set  forth  in  another  affidavit,  and  was 
as  follows: 

**  To  Mr.  W.  Ward,  of  Fremington,  in  the  county  of  York, 
schoolmaster. — Whereas,  complaint  hath  been  made  to  us  the 
updersigned  electors  ta  the  mastership  of  the  endowed  school  o( 
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Inn  Fremington  aforesaid,  that  yon  the  said  William  Ward  have. 
School.  between  the  months  of  October  and  December,  1842,  at  the 
dwelling-houee  of  yon  the  said  William  Ward,  situated  at  Freming- 
ton aforesaid,  been  guilty  of  indecently  exposing  your  naked  person 
to  Matilda  Mary  Ward,  the  daughter  of  you  the  said  William  Ward. 
And  whereas,  also,  that  you  the  said  William  Ward  have  not 
hitherto  led  a  moral  and  religious  life,  according  to  the  intention  of 
the  founder  of  the  said  school  of  which  you  are  the  appointed 
master ;  but  that,  on  the  contrary,  you  have  been  guilty  of  neglect, 
misbehaviour,  and  other  irregularities  in  the  performance  and 
exercise  of  your  duties  as  schoolmaster  of  the  said  school.  We 
therefore  give  you  notice,  that  we  shall  attend  at  the  house  of 
George  Ward,  known  by  the  sign  of  the  *  Buck  Inn,*  in  Beeth,  in  the 
said  county  of  York,  on  Saturday,  the  17th  day  of  Auj^ust  instant, 
at  eleven  o'clock  in  the  forenoon  of  the  same  day,  to  investigate  the 
complaint  and  charges  preferred  against  you  as  aforesaid,  and  do 
require  and  command  you  to  attend,  at  the  time  and  place  last 
aforesaid,  to  answer  the  same.  Given  under  our  hands,  the 
10th  day  of  August,  1844. 

**  Edward  Wyvill,  rector  of  Spennithorne, 
'*  Elias  Tardy,  vicar  of  Grinton, 
*■  Scott  Frederick  Surtebs,  rector  of  Bichmond, 
"  John  Orde,  rector  of  Wensley." 

That  the  meeting  took  place,  and  the  investigation  ended  in  four 
of  the  trustees  signing  a  document  of  dismissal,  also  set  out  in 
another  affidavit,  and  which  was  as  follows : 

**Know  all  men,  by  these  presents,  that  we,  the  Bev.  E.  Wyvill, 
rector  of  the  rectory  and  parish  church  of  Spennithorne,  in  the 
county  of  York,  the  Bev.  E.  Tardy,  vicar  of  the  vicarage  and  parish 
church  of  Grinton,  in  the  said  county,  the  Bev.  Scott  Frederick 
Surtees,  rector  of  the  rectory  and  parish  church  of  Bichmond,  in 
the  same  county,  and  the  Bev.  John  Orde,  rector  of  the  rectory 
and  parish  church  of  Wensley,  in  the  same  county,  being  the  greater 
number  of  the  persons  appointed  to  elect  the  master  of  the  endowed 
school  of  Fremington,  in  the  said  county,  under  the  powers  and 
provisions  contained  in  the  last  will  and  testament  of  James 
Hutchinson,  late  of  ,  gentleman,  deceased,  bearing  date 

the  3rd  day  of  February,  1643,  for  the  time  being,  for  divers  good 
causes  us  tliereunto  especially  moving,  have,  in  exercise  of  the 
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power  vested  in  ns  under  and  by  virtue  of  the  last  will  and  testa-  in  re 
ment  of  the  said  James  Hutchinson,  deceased,  removed,  discharged,  school. 
and  displaced,  and  by  these  presents  do  remove,  discharge,  and 
displace,  William  Ward,  of  Fremington  aforesaid,  schoolmaster, 
from  the  office  or  place  of  schoolmaster  of  the  said  endowed  school 
of  Fremington  aforesaid,  and  from  all  the  possessions,  revenues, 
and  goods  of  the  same  endowed  school,  and  all  stipends  or  salary 
that  do,  can,  or  may  arise  from  the  possessions  or  revenues  of  the 
said  endowed  school  from  this  day.  In  testimony  whereof,  we  have 
to  these  presents  (and  also  to  a  duplicate  hereof  remaining  with  us, 
amongst  the  proceedings  of  the  said  endowed  school)  set  and 
subscribed  our  names,  and  affixed  our  seal,  this  171h  day  of 
August,  1844. 

**  Edward  Wyvill,  rector  of  Spennithorne, 
"  Elias  Tardy,  vicar  of  Grinton, 
'*  Scott  Fred.  Surtbes,  rector  of  Richmond, 
"  John  Ordb,  rector  of  Wensley." 

It  appears,  then,  by  his  affidavit,  that  Mr.  Tardy,  upon  statements 
which  had  been  made  to  him  ex  parley  without  having  heard  the 
accused,  or  conferred  or  communicated  with  him  upon  the  subject, — 
the  accused  being  his  parishioner,  and  he  to  be  afterwards  tried  by 
Mr.  Tardy  as  one  of  his  Judges, — permitted  his  mind  to  receive,  in 
effect,  a  conviction  of  the  guilt  of  the  accused  previously  to  the 
trial,  inquiry,  or  investigation  of  the  30th  May,  1844.  In  the 
second  place,  the  proceeding  took  place  before  three  electors  only, 
the  total  number  of  electors  being  seven,  and  was  irregular,  as 
taking  place  before  parties  who  were  without  jurisdiction  of  any 
kind.  Thirdly,  the  accused  had  not  liberty,  upon  that  occasion,  by 
himsdf  or  by  his  legal  advisers,  to  cross-examine  the  witness,  who, 
if  not  the  only,  was  the  chief  witness  produced  against  him,  and,  I 
suppose,  the  most  important  witness.  The  questions  which,  in 
cross-examination,  had  to  be  put,  were  put  through  the  chairman. 
The  defence  was,  in  my  opinion,  unduly  interfered  with,  and  I 
cannot  say  it  was  not  impeded  prejudicially  to  the  accused. 
Fourthly,  the  document  of  the  30th  May,  1844,  entered  ujwn  the 
book  of  proceedings  relating  to  the  charity,  and  signed  by  Mr. 
Wyvill,  who  was  a  party  to  the  affair  of  the  4th  July,  1842,  by 
Mr.  Surtees,  and  Mr.  Tardy,  records  the  unanimous  and  unhesi- 
tating decision  by  those  three  gentlemen  of  the  petitioner's  guilt, 
and  their  opinion  that  he  ought  to  be  dismissed.     Thus,  three  out 
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In  re  of  the  four  Judges  who  tried  the  petitioner  on  the  17th  of  the 
School.  following  August,  coming  to  that  trial  under  a  recorded  declaration 
on  their  part  that  he  was  guilty,  could  not,  certainly,  come  to  it 
with  equal  or  unbiassed  minds.  This  expression  J  desire  to  be 
understood  as  not  using  harshly  or  disrespectfully.  Fifthly,  the 
entry  of  the  SOth  May,  1844,  is  the  last  in  the  book,  and  there  is 
not,  so  far  as  I  am  aware,  any  judicial  record  or  judicial  minute  of 
the  proceedings  of  the  17th  August.  Sixthly,  it  is,  I  think,  a  just 
inference  from  the  affidavits  upon  the  subject,  that  the  defence,  so 
far  as  relates  to  cross-examination,  was,  in  the  same  manner  as  on 
the  SOth  May,  impeded  on  the  17th  August,,  less  favourably  to  the 
accused,  or  less  strictly,  or  less  adversely,  it  is  probable,  if  not 
certain,  but  still  to  some  extent  impeded,  and,  as  I  conceive, 
unduly ;  nor  have  I  had  the  means  of  saying  that  it  was  not  so 
materially.  Seventhly,  with  regard  to  the  effect  of  any  consent  or 
submission,  which,  on  the  30th  May  or  the  17th  August,  there 
may  have  been  on  the  part  of  the  petitioner,  of  Mr.  Thirwall,  I 
must  say,  that,  in  estimating  the  weight  or  value  of  it,  the 
inequality  of  position,  at  least,  on  that  occasion,  between  the  Judges 
on  the  one  hand,  and  the  accused  and  his  attorney  on  the  other, 
appears  to  me  to  be  a  matter  not  to  be  overlooked, — a  remark  which 
I  make  in  no  disrespectful  sense.  Eighthly,  by  the  notice  or 
summons  of  the  10th  August,  Mr.  Simpson's  letter  or  notice  of  the 
5th  August  must  be  taken,  I  think,  to  have  been  effectually  waived. 
Ninthly,  if  the  notice  or  summons  of  the  10th  August  contained 
any  charge  in  language  sufficiently  specific,  the  only  charge  which 
it  contains  in  language  of  that  kind  appears  to  me  to  be  a  charge 
of  indecent  exposure  of  the  petitioner's  person  to  his  daughter. 
The  other  charges  in  the  paper  of  the  10th  August  are  expressed 
too  vaguely  and  too  loosely  to  be  entitled,  in  my  opinion,  to  1)6 
considered  as  charges  effectually  or  validly  made.  I  agree  that  the 
word  *'  neglect  "  is  there  ;  but  it  is  not  accompanied  by  any  dat-e^ 
or  by  any  statement  of  any  facts  of  neglect,  or  the  kind  of  neglect 
meant  to  be  imputed.  Tenthly,  the  paper,  which,  loosely  worded 
as  I  have  said,  states  investigation  only  as  the  object  of  the  meeting 
of  the  17th  August,  not  mentioning  that  at  that  meeting  the  removal 
of  the  petitioner  from  his  office  would  or  might  take  place  or  be 
proposed,  must,  I  think,  be  construed  as  only  or  at  the  utmost 
notice  of  the  object,  meaning,  or  intention,  which,  before  the 
[  '"'o  ]  *meeting,  either  the  petitioner  or  the  Dean  of  Middleham,  or  Mr. 
Kendall,  or  Mr,  Metcalfe  had,    I  think,  that  neither  the  petitioner. 
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nor  any  one  of  the  three  absent  electors,  ought  to  be  considered  as  in  re 
having,  previously  to  the  meeting,  been  apprised,  that,  at  that  school. 
meeting,  such  a  step  would  or  might  be  resorted  to.  Whether  it 
was  material  or  immaterial  that  the  petitioner  should  be  so  apprised, 
I  do  not  say ;  but,  in  my  judgment,  it  was  material  that  some  or 
all  of  the  three  absent  electors  should  be  so  apprised.  According 
to  my  view  of  the  case,  they  had  not  the  opportunity  afforded  to 
them,  which,  as  I  think,  ought  to  have  been  afforded  to  them,  of 
consulting  and  being  consulted,  delivering  their  opinions  and 
sentiments,  and  giving  their  voices  upon  tlie  question  of  removing 
or  displacing,  or  not  removing  or  displacing,  the  schoolmaster. 
Eleventhly,  the  instrument  of  dismissal,  under  the  hands  and 
seals  of  the  four  electors  present  on  the  17th  August,  which  was 
served  on  the  petitioner  on  that  same  day,  and  had  probably,  I  do 
not  say  certainly,  but  probably, — judging  from  the  internal  and 
other  evidence, — been  brought  ready  prepared,  I  do  not  say  signed, 
to  the  meeting,  does  not  contain  or  express  any  adjudication  or 
conviction  of  crime,  neglect,  misbehaviour,  or  any  specific  cause  of 
removal.  It  merely  says,  "for  divers  good  causes  us  hereunto 
specially  moving."  It  mentions,  in  a  documentary  sense,  the 
proceedings  of  the  school ;  but  the  book  does  not  appear  to  contain 
any  record  of  the  trial  and  the  transactions  of  the  17tli  August, 
nor  am  I  aware,  beyond  the  paper  in  question,  that  there  is  any 
such  record.  Twelfthly,  as  to  the  notice  of  the  17th  August, 
neither  of  the  three  absent  electors  appears  to  have  been  con- 
sulted, or  to  have  concurred  in  it,  nor  to  have  had  the  oppor- 
tunity of  considering  it ;  and  I  think,  that,  if  there  is  any  weight 
in  this,  it  bears  especially,  when  compared  with  the  documents  of 
the  10th  and  17th  August,  in  favour  of  the  petitioner's  case,  rather 
than  otherwise.  Of  these  reasons,  all  probably,  or  all  certainly, 
are  not  of  equal  weight,  and  more  than  one  of  them  can  be  rejected 
without  affecting  the  conclusion.  It  is  sufficient  for  me  to  say, 
that,  upon  all  or  some  of  the  considerations  which  I  have  stated,  I 
think  the  order,  the  minute  of  which  will  be  read,  is  the  proper 
one  to  be  made  on  this  petition.  It  may  be  proper  for  me  to  say  a 
few  words  expressive  of  my  opinion  as  to  the  direct  question  of  the 
petitioner's  actual  guilt  or  innocence  in  respect  of  the  terrible 
charge  made  against  him  on  the  part  of  his  daughter,  whether 
that  question  is  or  is  not  properly  and  judicially  before  me  at 
present.  That  he  at  any  time  made  any  attempt  upon  his  daugh- 
ter's person,  or  improperly  touched  her,  although  he  certainly  had 
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In  re  opportunities  of  doing  so,  is  not  suggested.  That  any  exposure  of 
School.  ^^^  person  took  place  at  any  time,  otherwise  than  in  the  presence 
of  her  mother,  although  he  had  opportunities,  is  not  alleged.  That 
he  had  any  design  or  wish  to  commit  the  crime  of  incest,  there 
does  not  seem  to  be  any  reason  for  believing.  That  he  ever  put 
into  his  daughter's  hand,  or  encouraged  her  to  read,  any  obscene 
book,  is  not  in  any  sense  true,  and  ought  not,  upon  the  materials 
before  me,  to  be  considered  as  true.  It  may  have  been,  without 
any  feeling  of  affection  or  kindness  to  his  wife  or  daughter,  or  both 
of  them,  and  with  a  secret  wish  that  the  re-union  might  not  be  of 
long  duration,  that  he  requested  them  to  become  again  inmates  of 
his  house :  it  is  possible,  if  not  probable.  Nor  can  the  proposition, 
that  he  had  privately  determined  that  the  re-union  should  not  long 
continue,  be  deemed  incredible.  While  the  theory,  that  he  was 
capable  of  resorting  to  the  most  extraordinary  and  most  deeply  dis- 
graceful proceedings,  for  the  purpose  of  forcing  his  wife  and  daughter, 
or  one  of  them,  to  quit  his  house,  is  highly  improbable,  it  is  not 
much,  or  in  any  degree,  more  improbable  than  the  adverse  theory, 
namely,  that  the  wife,  however  violent  in  temper,  however  impressed 
with  the  belief  that  he  had  used  her  ill,  however  devoid  of  affection 
for  him,  and  however  embittered  towards  him,  if  such  were  the 
state  of  her  temper  and  feelings,  was  willing  and  able  to  lead  the 
daughter  to  make,  and  support  her  in  making  falsely,  so  foul  and 
frightful  a  charge  against  her  father;  that  the  daughter  was 
capable  of  conduct  so  grossly  wicked  in  any  case,  but,  in  the  case 
of  a  father,  so  monstrous  and  devilish ;  and  last,  though  perhaps 
least,  that  the  son,  however  loose  his  habits,  (if  his  habits  ought  to 
be  so  described),  was  capable  of  joining  in  so  foul  a  conspiracy.  It 
is  not  necessary  for  me  to  enter  more  fully  into  detail.  It  is 
sufficient  at  present  to  say,  that,  upon  a  careful  examination  of  all 
the  evidence,  I  have  found  myself  unable  to  satisfy  my  mind  upon 
the  direct  question  as  to  the  petitioner's  actual  guilt  or  innocence 
of  the  offence  imputed  to  him,  of  the  alleged  exposure  to  his 
daughter.  But  a  larger  question  has  been  also  raised,  although 
less  pointedly  and  less  strongly,  namely,  whether  there  has  been 
conduct  on  the  petitioner's  part  in  any  respect,  such  in  point  of 
time  and  degree  and  kind,  as  to  have  afforded  in  Aug.,  1844,  or  now 
to  afford,  just  ground  for  regularly  displacing  or  removing  him 
from  his  office.  How  this  question,  assuming  it  to  be  in  a  direct 
manner  judicially  before  me,  ought  to  be  answered,  having  con- 
sidered attentively  the  statements  made  by  the  son,  William  Tate 
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Ward,  as  well  as  by  others  named  in  the  papers,  1  do  not  find        in  re 

Frrm inoton 

myself  able  safely  or  satisfactorily  to  decide.  I  desire  to  add  the  school. 
remark,  that,  as  I  have,  I  believe,  duly  considered  the  arguments 
of  each  of  the  counsel,  so  I  have  particularly  remembered  Sir 
Francis  Simpkinson's  observation,  that  the  rule  of  allowing 
accused  persons,  or  their  legal  assistants,  to  put  questions  in 
cross-examination  to  the  witnesses  examined  openly  and  orally  in 
Court,  is  not  universal  throughout  any  species  of  tribunal  known 
to  the  laws  of  England.  My  opinion  nevertheless  is,  as  I  have 
said,  that,  in  this  present  case,  such  a  course  ought  to  have  been 
allowed.  The  order  pronounced  upon  this  petition  was,  ''Declare, 
that  the  proceedings,  notices,  and  order  of  the  SOth  of  May,  the 
10th  of  August,  and  17th  of  August,  1844,  are  inefifectnal  and  void, 
and  that  the  petitioner,  Mr.  Ward,  has  not  been  duly  and  effec- 
tually removed  and  displaced  from  his  office  of  schoolmaster.  This 
order  of  the  Court  to  be  without  prejudice  to  the  question,  whether 
there  has  been  any  criminal  conduct  on  the  part  of  the  petitioner, 
or  whether  there  exist  or  not  sufficient  grounds  upon  which  the 
respondents,  or  any  of  them,  may  hereafter  lawfully  displace  or 
remove  the  petitioner  from  his  office  in  a  due  and  regular  manner : 
the  petition  in  all  other  respects  to  stand  over  until  the  8rd  day  of 
November  next,  and  either  party  to  have  liberty  to  apply."  Not- 
withstanding this  order  of  the  Court,  and  notwithstanding  the 
petition,  the  respondents  are  to  be  at  liberty  to  take  any  proceeding 
for  the  removal  of  the  petitioner  from  his  office  for  any  just  cause, 
if  any,  which  it  would  have  been  competent  to  them  to  take  if  the 
proceedings  of  May  and  August,  1844,  had  not  taken  place,  and  the 
petitioner  had  not  been  removed.  The  parties  respectively  are  to 
be  at  liberty  to  bring  under  the  consideration  of  the  Court,  on  the 
8rd  of  November  next,  when  this  petition  is  to  be  again  mentioned, 
any  statement,  proceedings,  or  circumstances  concerning  the  peti- 
tioner in  respect  of  his  office  of  schoolmaster,  which  between  that 
day  and  the  present  time  shall  have  taken  place. 


[Further  proceedings  were  taken  by  the  respondents  for  the 
removal  of  the  petitioner  from  his  office  in  consequence  of  the 
above  order,  and  eighteen  charges  were  formulated  against  him  by 
them,  and  were  considered  and  adjudicated  upon  by  ^hem  at  a 
meeting  of  which  notice  had  been  given  to  the  petitioner  and  to  the 
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In  re  other  electors,  some  of  whom  declined  to  take  any  part  in  the 
'sc'hooZ^^  matter.  The  respondents  served  a  fresh  notice  of  dismissal  upon 
the  petitioner  as  the  result  of  their  investigation  of  the  charges, 
and  these  subsequent  proceedings,  which  are  fully  stated  in  11 
Jurist  421 — 426,  were  brought  before  the  Court  by  a  supplemental 
petition,  together  with  the  adjourned  petition. 
The  same  counsel  again  appeared. 

The    particulars  of  the  charges  sufficiently   appear  from  the 
following  passages  of  the  judgment  of  the  Yice-Chancellor,  who, 
after  making  some  preliminary  observations,  said :] 
1847.  We  come  next  to  consider  the  charges  which  were  brought  l)efore 

^^'  •  this  domestic  and  private  judicature  thus  constituted.  Now,  the 
[  42/?^*  charges  are  eighteen  in  number,  and  it  is  impossible  to  see  their 
number,  their  nature,  and  their  variety  without  feeling  very  great 
regret,  for  more  reasons  than  one.  If  they  believed  that  Mr 
Ward  was  guilty,  or  was  probably  guilty,  of  the  indescribable  conduct 
towards  his  daughter,  which  is  imputed  to  him,  it  was  incumbent 
upon  them  to  proceed  with  that  investigation.  Why  it  should  have 
been  deemed  necessary  or  proper  to  add  to  that  charge  seventeen 
other  charges,  I  cannot  conceive,  especially  when  I  see  that  some 
of  them  are  vague,  some  of  them  are  worded  in  a  manner  which 
cannot  be  observed  without  regret,  and  some  of  them  go  back  to  a 
period  which  I  should  have  imagined  the  most  fastidious  duty  or 
sense  of  propriety  could  hardly  have  compelled  persons  to  resort  to. 
Part  of  these  charges  made  in  the  year  1846,  go  back  as  far  as  the 
year  1882,  and  must  have  ended  in  the  year  1837:  these  are 
investigated  in  1846,  this  individual  having  exercised  the  office  of 
schoolmaster  all  the  intermediate  time.  Let  me  not  be  misunder- 
stood or  mistaken  in  what  I  have  said,  or  in  what  I  am  about  to 
say.  I  do  not  impute  any  motive  of  any  kind  to  any  person.  I 
am  bound  to  suppose  that  all  persons  intended  to  do  their  duty.  I 
can  only  deal  with  the  facts  as  they  occur,  without  reference  to  any 
motive.  The  first  charge  is,  ''  That  you  have  not,  during  all  the 
time  that  you  have  been  master  of  the  endowed  school  at  Frem- 
ington  aforesaid,  diligently  and  carefully  attended  to  the  instruction 
of  the  scholars  of  the  said  school,  and  that  the  scholars  are  deficient 
in  their  education  by  reason  of  your  inattention."  The  finding  on 
that  charge  is  **  Not  guilty."  The  second  charge  is,  "  That  the 
school  is  in  a  much  lower  state  of  reputation  than  it  was  in  the 
time  of  your  predecessor."  The  finding  on  that  is  "  Not  guilty." 
The  third  charge  is,   "That  during  all  the  time  you  have  been 
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master  of  the  said  school  you  have  not  borne  ilie  character  <of  an  in  re 
able,  learned,  and  religious  schoolmaster,  for  the  better  teaching  school 
and  educating  the  children  and  youth  of  the  Umn  and  township  of 
Fremington  and  the  rest  of  the  parish  of  Grinton.*'  The  finding 
upon  that  charge  is  as  follows:  "We  find,  that,  taking  into 
consideration  not  merely  his  teaching,  but  his  character,  conduct, 
and  example  to  his  scholars,  the  said  William  Ward  has  not, 
during  all  the  time  he  has  been  master  of  the  said  school,  borne 
the  character  of  an  able,  learned,  and  religious  schoolmaster,  for 
the  better  teaching,"  and  so  on.  Now,  whether  the  charge  or  the 
finding  is  bad,  or  either,  this  appears  without  any  meaning  from 
which  any  practicable  result  could  be  arrived  at.  The  word 
** character"  must  be  understood  as  meaning  in  one  of  its  ordinary 
senses,  "  reputation."  The  charge  is  not  of  certain  acts  or  conduct, 
but  the  charge  is  reputation.  The  finding  is,  not  that  during  all 
the  time  he  has  been  master  of  the  said  school  he  has  '^  not  been 
an  able,  learned,  and  religious  schoolmaster,"  but  that  he  has  not 
"borne  the  character"  of  an  able,  learned,  and  reh'gious  school- 
master. A  character  with  whom  ?  A  reputation  among  whom  ? 
I  must  consider  the  charge  as  amounting  to  nothing,  and  the 
finding  as  amounting  to  nothing ;  for  this  is  not  a  cause  for  which, 
in  my  judgment,  he  was  arbitrarily  removable;  for  although 
according  to  a  case  cited,  the  existence  of  a  rumour  might  form 
a  reason — however  it  might  be  regretted  upon  the  part  of  those 
who  were  called  upon  to  act — for  removal,  rumour  would  not  form 
a  ground  for  this  proceeding  in  this  case.  I  think  this  charge 
must  stand  as  if  it  never  had  been  made,  and  as,  if  made,  amount- 
ing to  nothing,  and  the  finding  upon  it  equally  amounting  to 
nothing.  The  fourth  charge  is  that  which,  in  fact,  has  led  to 
the  whole  of  the  present  proceedings,  and  which  has  not  created 
the  desire  of  removing  him,  because  it  is  plain  from  the  evidence, 
that  long  before  anything  of  the  kind  was  imputed  or  suspected, 
there  had  been  an  avowed  and  active  desire  to  remove  Mr.  Ward, 
possibly  from  the  best  motives.  I  have  nothing  to  do  with  motives ; 
I  impute  none  but  good  motives ;  but  so  is  the  fact.  The  fourth 
charge  is,  "  That  you  did,  between  the  1st  day  of  October  and  the 
80th  day  of  December,  1842,  at  your  dwelling-house,  situate  at 
Fremington  aforesaid,  indecently  expose  your  naked  person  to 
your  daughter,  Matilda  Mary  Ward."  On  this  charge  they  found 
him  guilty.  Now,  with  reference  to  this  particular  charge,  I  must 
make  a  general  observation,  for  which  I  ought  to  apologise,  as  it  is 
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In  re  almost,  if  not  entirely,  a  repetition  of  what  I  said  apon  the  former 
School.  occasion,  namely,  in  June  last,  that  I  do  not  consider  that  the  oflSce 
of  the  Court  is  to  decide  whether  the  electors  ought  or  oug)it  not  to 
have  believed  or  disbelieved  certain  evidence.  It  is  not  for  this  Coort 
to  be  satisfied ;  it  is  for  the  electors  to  be  satisfied ;  and  if,  upon  legiti- 
mate materials,  which  might  possibly  have  satisfied  a  reasonable 
man  desirous  of  doing  justice,  they  came  to  a  certain  conclusion ;  in 
[  ^•125  J  *point  of  fact,  my  opinion  remains,  that  it  is  not  the  office  of  the 
Court  to  interfere  with  it.  But  supposing  the  materials  are  legiti- 
mate, yet  supposing  them  not  to  be  such  materials  as,  according  to 
the  universal  or  general  rules  of  justice,  ought  to  be  considered  for 
the  purpose  of  arriving  at  a  conclusion  against  the  rights  or 
interests  of  a  man  ;  supposing  that  they  are  not  such  materials,  or 
supposing  there  is  nothing  from  which  a  reasonable  man  who  might 
be  supposed  desirous  of  doing  justice,  could  arrive  at  such  a  con- 
clusion, then  the  case  would  be  different,  otherwise  he  would  be 
administering  justice  with  no  materials  at  all.  If  this  case  had 
turned  upon  the  evidence  of  Miss  Ward  alone,  and  she  had 
answered  all  the  questions  which  had  been  put  to  her,  whatever 
notions  I  may  have  of  my  own,  or  whatever  doubts  I  may  have 
entertained  upon  the  subject,  I  think  I  could  not  have  disturbed  or 
interfered  with  such  a  finding.  But,  with  reference  to  the  charge, 
hearsay  evidence  has  been  admitted,  on  the  part  of  more  than  one 
witness,  bearing  directly  upon  that  charge.  It  was  with  reference 
to  the  probable  effect  of  that  upon  the  minds  of  the  Judges  in  this 
case,  that  I  gave  an  opportunity  of  making  the  affidavits  which 
have  been  last  made.  Perhaps  the  effect  of  these  affidavits  may  be, 
that  they  show  that  these  gentlemen  did  not  in  any  respect  rely 
upon  the  hearsay  evidence.  That,  however,  is  not  all,  for  she  was 
allowed  not  to  answer  certain  questions,  that  is,  certain  questions 
which  were  put  to  her  were  overruled,  of  which  at  least  one  was  a 
question  which,  in  my  opinion,  ought  to  have  been  answered ;  the 
result  of  which,  if  it  had  been  answered,  it  is  not  reasonably 
possible  to  foresee.  My  opinion,  therefore,  is,  that  I  cannot  con- 
sider this  person  as  having  been  duly  or  properly  convicted  upon 
this  charge.  My  own  opinion  upon  it  is  of  little  or  no  moment.  It 
may  not,  however,  be  entirely  beside  the  purpose  to  say,  that,  as 
upon  the  first  occasion  when  the  matter  was  before  me,  I  was  not 
satisfied  of  the  guilt  of  the  man  upon  this  charge,  so  in  my  mind  I 
am  not  now  satisfied  of  his  guilt  upon  it.  I  do  not  say  that  I  am 
satisfied  of  his  innocence.     Beyond  all  question  I  am  not  satisfied 
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of  his  gnilt.    That,  however,  is  a  point  perfectly  immaterial.    I  do        in  re 
not  proceed  upon  that  ground.     The  fifth  charge  is,  "  That,  during      school. 
the  time  you  have  been  master  of  the  said  school,  you  have  been 
guilty  of  abusing  and  ill-treating  Mary  Ward,  your  wife,  viz.  pre- 
viously to  your  first  separation  from  your  said  wife."     Now,  that 
first  separation  was  in  the  year  1882,  and  this  charge  is  brought 
forward  in  1846.     Upon  that  charge  the  finding  is  this :  "  That  it 
is  proved  to  the  satisfaction  of  the  electors."     With  however  great 
regret  one  may  see  a  charge  of  this  description  brought  forward 
at  such  a  length  of   time,  it  is  difficult   to  say  that  it  was  im- 
proper for  them  to  take  it  into  their  consideration.      Upon  the 
other  hand,  there  is  some  difficulty  in  saying  that  the  mere  circum- 
stance, that  a  man  beats  his  wife,  or  abuses  or  ill-treats  her,  is  of 
necessity  that  which  is  to  incapacitate  him  from  being  a  school- 
master.    If  he  does  it  in  public, — if  he  is  of  evil  example, — ^if  his 
conduct  has    been   brought  under    general   observation   in  that 
respect, — the  case  may  be  different ;  but  I  am  not  prepared  to  say, 
that  the  mere  circumstance  of  ill-treatment  of  a  man's  wife,  in  the 
sense  in  which  the  term  is  used  here,  provided  it  were  done  in 
private,  is  a  ground  upon  which  he  ought  to  be  removed  from  an 
office  of  this  description.  I  would  rather  not  at  present  pronounce  any 
opinion  upon  it ;  but,  provided  the  charge  is  relevant  and  material, 
I  am  of  opinion,  upon  the  grounds  which  I  have  already  stated, 
that  it  is  a  finding  with  which  I  cannot  interfere.    I  think  there  is 
evidence  upon  it  with  regard  to  which  a  reasonable  man  might 
come  to  such  a  conclusion.    I  do  not  say  that  it  is  my  opinion.    I 
say  that  it  is  evidence  upon  which  a  man  in  his  senses,  and  desirous 
of  doing  justice,    might  come   to  such  a  conclusion.     The  next 
charge  is  one  which  I  shall  pass  over  for  the  present,  with  only  this 
observation,  that  I  regret  it  should  have  been  made.     The  charge 
is   that  of   adulterous  intercourse.      The   woman  had  died;   the 
husband  had  died  ;  the  woman  had  left  the  place  for  years.     Time 
had  run  upon  it  and  against  it  for  most  purposes.    However,  it  was 
thought  proper  to  bring  it  forward,  and  the  finding  is,  **  that  he  was 
guilty."    Upon  this  charge,  much  the  same  observations  occur  to 
my  mind  as  on  the  charge  of  abusing  and  ill-treating  his  wife  on 
or  before  1888.     I  think  there  is  evidence  in  support  of  it,  upon 
which  a  man  in  his  senses,  desirous  of  doing  justice,  might  come 
to  that  conclusion,  although  I  do  not  say  that  it  is  my  opinion. 
But  the  finding  goes  beyond  the   charge.     The  next  charge  is, 
''That,   in   or   about   the  months    of    August,    September,    and 
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lore  November,  1834,  you  carried  on  a  criminal  intercourse  with  a 
School,  young  lady,"  whose  name  and  relationship  is  mentioned ;  but  upon 
this,  as  I  understand,  there  is  no  finding,  either  affirmative  or  nega- 
tive. The  next  charge  is,  **  That,  during  the  whole  of  the  time  you 
have  been  schoolmaster,  you  have  been  in  the  habit  of  frequenting 
public-houses,  both  on  Sundays  and  on  other  days,  and  staying  at 
such  public-houses  and  playing  cards  there  until  a  late  hour."  It 
will  be  observed  that  the  word  "  Sundays  "  is  used  here ;  but  the 
finding  is  without  that  word,  and  I  doubt  whether  it  is  any  finding 
of  a  criminatory  or  inculpatory  nature.  I  can  conceive  that  a 
schoolmaster  may  frequent  public-houses  with  perfect  innocence, 
may  stay  there  with  perfect  innocence,  may  stay  there  playing  at 
cards  until  a  late  hour  with  perfect  innocence.  Such  habits  may  go 
to  such  a  length,  or  be  of  such  a  nature,  as  to  become  indecent  or 
indecorous.  Then,  as  to  the  charge,  that  "  you  have  frequently, 
and  on  divers  occasions  during  the  time  you  have  been  master  of 
the  said  school,  spoken  disrespectfully  of  all  revealed  religion,  and 
expressed  your  opinion  that  the  books  of  Moses,  as  to  the  creation, 
are  entirely  fabulous,  and  expressed  yourself  in  such  a  manner  as 
to  lead  the  persons  to  whom  you  so  expressed  yourself  to  the  belief 
that  you  were  " — what?  ''  an  atheist  or  a  deist ; "  that  is,  black  or 
white.  In  truth,  that  charge  amounted  to  nothing,  and  he  has 
been  acquitted  on  it.  He  has  been  acquitted  upon  this.  How  such 
a  charge  could  have  found  its  way  into  this,  I  cannot  understand. 
The  next  charge  is,  that  during  all  the  time  he  has  been  master  of 
the  said  school  he  has  not  conducted  and  demeaned  himself  as  an 
able,  learned,  and  religious  schoolmaster  ought  to  have  done.  The 
sixteenth  is  not  contained  in  the  bill,  namely,  that  during  all  the 
time  that  he  had  been  master,  he  has  not  led  a  moral  or  religious 
life,  according  to  the  intention  of  the  founder  of  the  said  school. 
These  charges  are  vague  in  their  nature,  but  I  am  not  sure,  that, 
considering  the  nature  of  the  office,  and  the  particular  functions 
which  these  electors  had  to  exercise,  the  charges  are  necessarily  bad 
upon  that  ground,  especially  as  Mr.  Ward  had  a  month's  time  to 
prepare  himself  to  answer.  The  evidence  was  given  in  August,  and 
as  he  did  not  apply  for  further  time  to  produce  testimony,  and  as, 
upon  these  two  charges,  there  is  some  evidence  upon  which  (to 
repeat  a  phrase  I  have  several  times  used)  a  reasonable  man, 
desirous  of  doing  justice,  might,  in  my  judgment,  come  to  a  par- 
ticular conclusion,  I  am  not  at  present  prepared  to  say  that  I 
ought  to  treat  the  conclusion  as  to  these  charges  as  nothing.     The 
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seventeenth  charge  is,  that  "during  all  the  time  that  you  have  been  in  re 
master  of  the  said  school  you  have  been  guilty  of  neglect,  mis-  ^^bchool^^ 
behaviour,  and  other  irregularities  in  the  performance  and  exercise 
of  your  duties  as  schoolmaster  of  the  said  school."  I  doubt 
whether  any  attention  ought  to  be  given  to  this.  The  whole  time 
of  his  ofl&ce  is  not  used  with  reference  to  negatives;  it  is  men- 
tioned in  respect  to  affirmatives,  and  the  affirmative  is,  that  during 
all  the  time  he  has  *been  master  of  the  school, — that  is,  ever  since  [  *426  ] 
some  time  in  1823,  he  has  been  guilty  of  neglect,  misbehaviour,  or 
other  irregularities.  I  doubt  whether  such  a  finding  ought  to 
receive  judicial  sanction.  The  last  charge  is,  ''  That  from  the 
month  of  August,  1844,  you  have  not  attended  the  Established 
Church,  but  have  attended  the  Methodist  Meeting-house.*'  Upon 
this  he  is  convicted,  and  the  fact  is  proved  and  admitted.  The  just 
conclusion  from  the  will,  and  the  circumstances  of  the  case,  is,  in 
my  judgment,  that  this  was  intended  to  be  a  school  upon  the 
religious  principles,  and  according  to  the  religious  doctrines  of 
the  Established  Church  of  England.  Being  so,  I  cannot,  upon 
the  footing  of  example,  treat  it  as  a  light  matter,  that  during  the 
twenty-two  or  twenty-three  consecutive  months  the  master  of  tlie 
school  has  neither  attended  the  parish  church  nor  any  other  place 
of  worship  belonging  to  the  Established  Church  of  the  country. 
The  reason  he  gives  is,  that  his  opinion  of  Mr.  Tardy's  conduct 
was  such,  that  he  could  not,  with  comfort  and  satisfaction  to  him- 
self, attend  a  place  of  worship  of  which  he  was  the  officiating 
minister.  Some  allowances  ought  to  be  made  for  his  conduct.  I 
mean  to  pronounce  no  opinion,  either  of  personal  censure  or  per- 
sonal commendation  upon  that  line  of  conduct.  But  he  had  not 
merely  his  own  feelings  to  consult ;  he  had  an  example  to  show  to 
others,  and  I  cannot  hold  it  to  be  consistent  with  his  duty,  as  the 
master  of  a  school  in  a  certain  place  in  which  he  lived,  that  he 
should  during  such  a  time  have  wholly  abstained,  without  any  other 
reason,  from  attending  any  place  of  worship  belonging  to  the 
Established  Church.  Upon  the  whole,  with  great  regret,  and  after 
dwelling  upon  the  case  during  the  various  days  that  it  has  occupied, 
both  on  the  last  and  on  the  present  occasion,  I  find  myself  obliged 
to  come  to  the  conclusion,  that  I  cannot  interfere  to  prevent  the 
consequences  following  upon  the  conclusion  to  which  the  four 
electors  have  come.  I  am  sorry  for  it.  But,  with  regard  to  so 
much  of  the  former  petition,  as  respects  the  costs  up  to  the  hearing 
of  it,  and  the  order  of  June  last,  I  am  of  opinion  that  it  is  a  case 
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in  which  the  four  electors  must  pay  all  the  petitioner's  costs  ap  to 
that  time,  and  that  from  that  time  there  must  be  no  costs  on  either 
side.   I  cannot  interfere.    I  say,  for  the  third  time,  I  am  sorry  for  it. 


1846. 
Aiwr.  6. 

Knight 
Brucb,  V.- 

[  10  Jur. 
942  ] 
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SOWERBY  V.  PONTOP  RAILWAY  COMPANY. 

(10  Jurist,  942—943.) 

A  contract  was  made  between  the  agents  of  a  Bailway  Company  and  Uie 
owners  of  a  coal-mine,  to  carry  the  coals  at  a  stated  tonnage  for  twenty-one 
years,  and  it  was  agreed  that  the  contract  should  be  reduced  into  a  mere 
formal  instrument,  and  should  contain  all  the  terms  stated  in  the  "  corre- 
spondence," which  was  one  that  had  taken  place  between  the  parties  and 
their  agents  respecting  the  same.  The  coals  were  so  carried,  and  after  a 
time  the  Company's  business  passed  to,  and  the  Company  was  consolidated 
with,  a  new  Company,  formed  under  an  Act  of  Parliament,  who  continued 
the  carriage  of  the  coals  at  the  same  rate.  They  then  alleged,  that  the 
agents  for  the  old  Company  had  exceeded  their  authority  in  making  the 
contract  for  twenty-one  years,  and  demanded  an  increased  rate  of  tonnage, 
which  was  paid,  under  protest,  by  the  owners  of  the  coal-mine.  On  a  bill 
filed  against  the  Company  for  specific  performance  of  the  agreement,  and 
for  the  execution  of  a  formal  instrument :  Held,  that,  whether  at  the  date 
of  the  agreement  there  was  authority  in  the  agent  to  accede  to  such  a  term 
as  twenty -one  years  or  not,  looking  at  the  acts  of  the  parties,  the  Company 
were  bound  for  that  time  while  they  subsisted  as  a  Company,  and  before  the 
Act  of  Parliament  passed,  even  if  they  were  not  bound  by  it  at  the  date  of 
the  agreement. 

The  bill  in  this  case  was  filed  for  specific  performance  of  an 
agreement.  The  facts  necessary  to  be  stated  are  few.  A  Company, 
called  "  The  Stanhope  and  Tyne  Railway  Company,"  not  formed 
under  an  Act  of  Parliament,  opened  a  railway,  and,  by  their  agent, 
entered  into  an  agreement  with  the  plaintiffs,  the  owners  of  a 
colliery,  to  carry  their  coals  along  the  railway  at  a  certain  stated 
price,  for  the  term  of  twenty-one  years.  Accordingly,  for  a  few 
years,  the  coals  were  so  carried,  and,  on  the  Railway  Company 
becoming  consolidated  with  another  Company,  on  the  old  Company 
being  replaced  by  another  under  an  Act  of  Parliament,  the  coals  for 
a  few  more  years  were  carried  by  the  new  Company  at  the  old 
stipulated  rates  of  charges.  By  the  Act  of  Parliament,  the  new 
Company  were  bound  by  all  the  contracts  entered  into  by  the  old 
one ;  but,  by  the  185th  clause,  it  was  enacted,  that  the  Company 
should  take  only  one  uniform  rate  of  charges  for  goods  carried 
along  the  line  from  all  their  customers.  After  having  carried  the 
plaintiffs*  coals  at  the  old  rates,  the  Company  refused  to  continue 
so  to  do,  alleging  that  the  agent  of  the  old  Company  was  not 
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authorised  to  make  a  contract  for  so  long  a  term,  and  even  if  he 
had  been  authorised  so  to  do  by  his  instructions,  the  directors  bad 
no  power,  by  the  partnership  agreement,  to  bind  the  Company  for 
more  than  three  or  five  years.  The  plaintiffs  submitted  to  pay  an 
increased  rate  of  tonnage  for  the  carriage  of  their  coals,  but  always 
did  so  under  protest.  By  the  original  contract,  it  was  stated  that 
the  agreement  should  be  reduced  into  some  more  formal  instru- 
ment, and  that  such  instrument  should  be  drawn  up  so  as  to 
contain  the  terms  contained  in  the  **  correspondence."  This 
correspondence  consisted  of  various  letters  from  the  agent  for 
the  original  Company  to  the  solicitors  of  the  plaintiffs,  and  to 
their  agent.  The  defendants  did  not  enter  into  any  evidence; 
and  the  only  evidence  of  the  plaintiffs  consisted  of  the  letters 
referred  to  as  the  **  correspondence,"  and  the  original  memorandum 
of  agreement,  which  were  all  admitted  by  the  defendants.  The 
bill  also  contained  a  prayer  for  the  repayment  of  the  excess  of 
charge  for  tonnage  above  that  agreed  on  by  the  original  contract, 
and  that  a  formal  deed  might  be  executed  to  carry  into  effect  the 
contract. 

Rmsell  and  Toller,  for  the  plaintiffs. 

Bacon  and  B.  L.  Chapman,  for  the  defendants  : 

If  the  Court  should  be  of  opinion  that  the  Company  are  bound  by 
the  contract,  which  we  contend  they  are  not,  on  account  of  the  want 
of  due  authority  from  the  directors,  or  on  account  of  the  want  of 
power  in  the  directors  to  give  such  authority,  if  given,  still  the 
Court  will  not,  in  a  case  of  mere  damages,  do  more  than  send  tlie 
plaintiffs  to  their  remedy  at  law.  If  they  have  paid  more  than  by 
the  terms  of  the  contract  they  were  bound  to  pay,  a  court  of  law 
could  give  ample  redress  by  damages.  If  the  agreement  were  valid, 
its  validity  can  better  be  tried  in  an  action  at  law,  than  it  can  by  a 
bill  for  specific  performance.  Besides  this,  it  is  shown  by  the  185th 
section  of  the  Company's  Act,  that  they  are  not  allowed  to  take  any 
different  rate  of  charges  for  carrying  goods  from  any  customers  than 
they  require  from  the  public  generally ;  and  the  effect  of  a  decree  for 
the  specific  performance  of  the  alleged  agreement  will  be,  to  order 
the  defendants  to  do  that  which,  by  the  express  words  of  the 
Legislature,  they  are  forbidden  to  do. 

Knight  Bruce,  V.-C.  : 

The  first  question  is,  whether  there  was  a  contract  between  the 
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Stanhope  and  Tyne  Railway  Company  and  Mr.  Sowerby  ?  I  think 
there  was.  But  that  part  of  the  dispute  has  been  raised  upon  two 
grounds :  first,  that  there  was  no  authority  to  accede  to  such  a  term 
as  twenty-one  years ;  and,  in  the  next  place,  (though,  perhaps,  that 
is  a  point  that  has  hardly  been  raised  by  the  defendants),  upon  the 
meaning  of  the  expression  "correspondence."  Now,  whether,  at 
the  date  of  the  agreement,  there  was  authority  in  Mr.  W.  Harrison 
to  accede  to  such  a  term  as  twenty-one  years,  or  not,  I  think  it 
quite  unnecessary  to  decide;  because,  looking  at  the  acts  that  after- 
wards took  place,  the  conduct  of  the  Company,  and  the  conduct  of 
the  parties,  I  am  of  opinion  that  the  Company  became  bound  by 
the  contract  for  a  term  of  twenty-one  years,  while  they  subsisted  as 
a  Company,  and  before  this  Act  of  Parliament  passed,  if  they  were 
not  bound  by  it  at  the  very  date  of  the  agreement.  The  next  question 
is  as  to  the  meaning  of  the  word  ''correspondence.*'  It  is  admitted 
that  certain  specified  letters,  or  some  of  them,  are  the  correspondence 
intended ;  and,  looking  at  the  nature  of  some  of  those  letters,  they 
are  most  clearly  within  the  meaning  of  the  word  as  used  in  the 
agreement.  Whether  the  rest  of  those  letters  ought  or  ought  not 
to  be  considered  as  coming  within  the  meaning  of  the  word  as  used 
in  the  agreement,  may  be  doubtful ;  but  it  is  immaterial  whether 
those  doubtful  letters  are  considered  or  not  considered  within  the 
meaning  of  the  term  **  correspondence,'*  because  they  only  go  to 
the  ^question  of  authority  as  to  the  length  of  term,  upon  which 
question  I  have  given  my  opinion.  I  must  hold,  therefore,  that, 
when  the  Act  of  Parliament  passed,  the  Stanhope  and  Tyne  Rail- 
way Company  were  bpund  by  this  agreement,  and  that  the  same 
obligation  was  by  the  Act  of  Parliament  effectually  thrown  upon 
these  defendants.  It  is  a  term  of  the  agreement,  that  there  shall 
be  an  ulterior  instrument.  The  second  or  third  clause  is  thus 
expressed :  ''  the  lease  or  agreement  to  contain  all  usual  and  proper 
clauses  applicable  to  an  arrangement  of  this  nature ;  "  and  the  last 
clause  in  the  agreement  is,  ''a  proper  agreement  or  lease  to  be  pre- 
pared by  Messrs.  Brockett  and  Philipson  on  the  part  of  Messrs. 
Sowerby  &  Co.,  and  to  be  submitted  to  Messrs.  Dackin  and  Stable 
on  the  part  of  the  Stanhope  and  Tyne  Railway  Company."  It  is 
clear,  therefore,  as  it  appears  to  me,  that  this  Court  has  a  jurisdic- 
tion, which  it  ought  to  exercise,  to  compel  a  proper  agreement  or 
lease  to  be  executed,  that  is,  an  ulterior  instrument,  to  be  executed. 
Looking  at  that  circumstance,  and  at  the  nature  of  the  agreement 
itself,  I  think,  although  it  may  be  argued  that  it  is  merely  a  matter 
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of  money,  merely  a  matter  of  the  quantum  of  payment,  that  this 
Court  ought  not  to  refuse  to  go  further,  and  ought  not,  as  to  any 
portion  of  the  matter  in  dispute,  to  send  the  plaintiflfs  to  a  court  of 
law,  where,  by  possibility,  some  objection  of  form — I  am  far  from 
saying  it  is  certain,  but  possibly  some  objection  of  form — may 
effectually  be  raised.  I  am  of  opinion,  that,  in  such  a  case  as  this, 
the  Court  being  bound  to  assume  jurisdiction  to  such  an  extent, 
ought  to  assume  and  exercise  it  effectually  for  the  whole,  including 
in  that  an  account  of  the  payments  which  have  been  made  to  the 
present  defendants,  in  respect  of  the  carriage  of  coals,  beyond  the 
stipulated  amount,  and  a  provision  for  their  repayment.  The 
defendants  must  pay  the  costs  of  the  suit  to  this  time.  The 
minutes  of  the  decree  will  require  some  attention  in  framing. 
The  over-payments  having  all  been  made  under  protest,  they 
must  bear  simple  interest  at  41.  per  cent.  The  defendants  must 
convey  the  coals  in  future  according  to  the  agreement,  and  it  must 
be  referred  to  the  Master  to  settle  and  approve  of  a  proper  instru- 
ment for  that  purpose.  It  is  for  the  interest  of  both  parties,  but 
very  especially  for  the  interest  of  the  plaintiffs,  to  have  the  minutes 
properly  prepared,  and  I  am  satisfied  it  will  be  no  easy  task  to 
prepare  these  minutes  as  they  ought  to  be  prepared.  I  give  no 
opinion  upon  the  point,  whether,  according  to  the  true  construction 
of  the  Act,  this  agreement  having  existed  before  the  Act,  the  Com- 
pany may  not  be  bound  to  regulate  their  prices  to  the  public  in 
general  by  this  particular  contract.  I  give  no  opinion  whatever 
upon  that.  I  do  not  approach  it,  but  it  may  be  worth  consideration. 
If  their  contention  is,  that  the  whole  should  be  taken  into  considera- 
tion, and  if  I  am  right'in  considering  that  the  doubtful  letters  only 
relate  to  the  term,  which  question  I  decide,  the  difficulty,  as  I  have 
said,  is  very  much  lessened. 
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A  testator  gave  a  life  estate  iu  his  realty  to  his  wife,  subject  to  the  pay-        Knight 
ment  of  his  debts,  in  exoneration  of  his  personal  estate,  and  gave  her  a  life    ^^^^"^  "••^* 
interest  in  his  personalty,  subject  to  the  payment  of  his  funeral  and  testa-         [  ^^^  J 
mentary  expenses ;  and  he  gave  her  a  power  of  appointing  the  personalty 
by  will  among  his  sons,  as  she  should  think  fit ;  and,  in  default  of  appoint- 
ment, he  gave  the  personalty  to  his  sons  in  equal  shares.     He  devised  the 
realty,  after  the  death  of  his  wife,  as  to  one  part,  to  his  eldest  son,  subject 
to  the  payment  of  half  the  debts  left  unpaid  at  the  death  of  the  wife ;  as  to 
another  part,  to  his  second  son,  subject  to  the  payment  of  one- third  of  the 
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Jones  debts  left  unpaid  at  the  same  time ;  and  as  to  another  part,  to  his  third  son, 

v«  subject  to  the  payment  of  one-sixth  of  the  debts  left  unpaid  at  the  same 

JONES.  iime ;  and  as  to  the  remainder,  to  his  fourth  son.     The  widow,  during  her 

life,  received  more  than  enough  from  the  rents  for  payment  of  the  debts, 
but  did  not  pay  them  all.  After  her  death,  on  a  bill  filed,  it  was  held  that 
she  took  the  life  estate  subject  to  the  payment  of  the  debts,  and  that  her 
estate  was  liable  to  account  for  the  money  received  by  her  during  her  life. 

r  •951  1  The  widow,  by  her  will,  alluding  at  the  opening  to  her  ^husband's  will, 

but  not  referring  in  any  way  to  the  power  of  appointment  given  to  her, 
gave  personal  estate  to  one  of  her  sons,  and  only  a  small  pecuniary  legacy 
to  two  of  the  others :  Held,  that  her  will  was  inoperative  as  an  appointment. 

David  Jonbs,  by  his  will,  dated  15th  July,  1825,  gave  and  devised 
all  his  messuages,  &c.,  called  Dinas  and  Dolcher  Ucha,  &c. ;  Panty- 
rowen,  &c. ;  Penyrallt,  &c. ;  Rhyppinllwydd  Ucha,  &c.,  and  other 
real  estates,  unto  his  wife,  Elinor  Jones,  for  and  during  the  term  of 
her  natural  life,  subject  and  liable  to  the  payment  of  his  just  debts, 
in  exoneration  of  his  personal  estate  ;  and,  from  and  immediately 
after  her  decease,  he  gave  and  devised  all  that  &c.,  called  Dinas 
and  Dolcher  Ucha  &c.  unto  his  eldest  son,  David  Jones,  his  heirs 
and  assigns,  for  ever,  subject  nevertheless  to  the  payment  of  one- 
half  of  such  of  his  (the  testator's)  debts  that  should  or  might  be  due 
and  owing  at  the  time  of  the  decease  of  his  (the  testator's)  said 
wife  ;  also,  he  gave  and  devised  all  that  &c.  called  Pantyrowen  &c. 
unto  his  second  son,  Thomas  Jones,  his  heirs  and  assigns,  for 
ever,  subject  nevertheless  to  the  payment  of  one- third  of  such  of 
his  (the  testator's)  just  debts  as  might  be  due  and  owing  at  the 
time  of  the  decease  of  his  (the  testator's)  said  wife ;  also,  he  gave 
and  devised  all  that  &c.  called  Penyrallt  &c.  unto  his  third  son, 
Walter  Jones,  his  heirs  and  assigns,  for  ever,  subject  nevertheless  to 
the  payment  of  one-sixth  of  such  of  his  (the  testator's)  just  debts  as 
might  be  due  and  owing  at  the  time  of  the  decease  of  his  (the  said 
testator's)  said  wife,  as  aforesaid  ;  also,  he  gave  and  devised  all  that 
&c.  called  Bhyppinllwydd  Ucha  &c.  unto  his  fourth  son,  John  Jones, 
his  heirs  and  assigns,  for  ever ;  also,  he  gave  and  bequeathed  all 
his  stock  and  crop,  &c.,  and  all  his  personal  estate,  unto  his  said 
wife,  for  and  during  the  term  of  her  natural  life,  subject  to  the 
payment  of  his^funeral  expenses  and  the  expense  of  proving  his  will ; 
and  he  thereby  empowered  and  authorised  her,  at  any  time  after 
his  decease,  to  give  and  bequeath,  by  her  last  will  and  testament  in 
writing,  all  his  personal  estate  unto,  amongst,  and  between  his  said 
children,  as  she  should  think  fit  *and  proper ;  but,  in  case  she 
should  happen  to  die  without  making  such  will  and  testament  as 
aforesaid,  then  and  in  such  case  he  gave  and  bequeathed  the  same 


VOL.  Lxxvii.]  1846-     CH.    10  JUKI8T,  961.  906 

ynto  his  said  sons,  share  and  share  alike :  and  he  appointed  his  Jonrs 
said  wife  sole  executrix.  After  the  date  of  his  will,  the  testator  Jones. 
mortgaged  the  property  devised  to  Thomas  Jones  to  Taylor  in  fee, 
for  securing  800/.  The  testator  died  on  the  17th  April,  1834, 
leaving  his  said  four  sons,  his  only  children,  and  his  wife  sur- 
viving. His  eldest  son  and  heir-at-law  died  intestate  and 
unmarried,  leaving  Thomas  Jones,  his  brother,  his  heir-at-law, 
who  took  out  letters  of  administration  to  his  personal  estate.  At 
the  death  of  the  testator,  the  mortgage  debt  of  3002.  was  unpaid, 
but,  after  his  death,  the  same  was  paid,  among  other  debts,  by 
the  widow,  in  manner  after  mentioned;  but  during  her  life  the 
whole  of  the  debts  were  not  paid,  but  she  received  the  rents  and  profits 
of  the  real  estate,  and  enjoyed  the  personal  estate  of  the  testator. 
The  widow  made  her  will,  dated  16th  February,  1841,  as  follows : 
''  First  of  all,  I  will  and  direct  that  all  the  debts  of  my  late  husband, 
David  Jones,  that  may  be  due  or  owing  at  the  time  of  my  decease, 
be  paid  and  discharged  out  of  his  real  estate,  in  exoneration  of  my 
personal  estate,  according  to  the  directions  given  in  his  last  will  and 
testament ;  (that  is  to  say),  half  of  such  debts  is  to  be  charged  on 
the  &c.  called  Dinas  and  Dolcher  Ucha  &c.,  and  one-third  of  such 
debts  to  be  charged  on  the  &c.  called  Pantyrowen,  &c.,  and  one-sixth 
of  such  debts  to  be  charged  on  &c.  called  Fenyrallt  &c.,  so  that  my 
personal  estate  shall  not  be  charged  nor  chargeable  with  any  part 
whatever. of  the  debts  of  my  late  husband,  David  Jones;  also,  I 
give  and  bequeath  unto  my  son  Thomas  Jones  51.  (the  same  sum 
to  John)  ;  also,  I  give  and  bequeath  unto  my  son  Walter  Jones 
all  my  stock  and  crop,  &c.,  and  all  my  personal  estate  : "  and  she 
appointed  Walter  Jones  executor.  The  widow  died  14th  December, 
1843,  and  Walter  proved  her  will.  At  the  time  of  her  death  she 
was  possessed  of  personal  estate  belonging  to  her,  and  also  of  per- 
sonal estate  which  had  belonged  to  her  deceased  husband.  The  rents 
of  the  real  estate  devised  to  her  for  life  were  more  than  enough 
to  pay  the  debts  of  the  testator.  The  bill  was  filed  by  Thomas 
Jones,  the  second  son  of  the  testator,  and  the  heir-at-law  and 
administrator  of  David  Jones,  the  testator's  eldest  son,  against 
Walter  Jones,  as  the  executor  of  the  widow,  and  against  John 
Jones,  the  other  son  of  the  testator ;  and  it  prayed  a  declaration  of  the 
rights  of  the  plaintiff  and  defendants,  and  that  it  might  be  declared 
that  the  life  estate  of  the  widow  in  the  realty  was  the  primary  fund 
for  the  payment  of  the  debts  ;  an  account  of  the  personal  estate  of 
the   testator  possessed  by  the  widow  and  by  W^alter  Jones ;  and 
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JoNKs       other  accounts.     Walter  Jones,  by  his  answer,  said,  that  the  3002. 

Jones.  P^id  to  Taylor  for  the  mortgage  on  the  property  devised  to  the 
plaintiff  had  been  raised,  at  the  plaintiff's  request,  by  notes  of  him- 
self and  Walter,  the  widow,  and  David  the  son,  and  John,  which 
notes  were  still  owing.  He  submitted,  that  the  life  estate  devised  to 
the  widow  was  not  the  primary  fund  for  payment  of  the  testator's 
debts,  and  that  the  widow  was  not  bound  to  apply  the  rents  in  such 
payment  further  than  as  related  to  the  interest  of  such  debts ;  and 
that  the  respective  proportions  of  such  debts  charged  by  the  will  of 
the  testator  on  the  hereditaments  devised  to  David,  Thomas,  and 
Walter  were  not  to  be  considered  as  being  so  charged  thereon,  in 
and  out  of  such  life  estate.  He  also  submitted,  whether  the 
widow  did  not,  by  her  said  will,  exercise  the  power  given  to  her  by 
the  testator's  will,  of  giving  and  bequeathing  his  personal  estate 
''  unto,  among,  and  between  his  children  as  she  should  think  fit." 

Russell  and  O.  L,  Jenkins,  for  the  plaintiff  : 

The  substantial  question  in  the  suit  arises  between  the  estate  of 
the  husband,  which  is  represented  by  the  plaintiff,  Thomas  Jones, 
and  the  estate  of  the  widow,  which  is  represented  by  the  defendant 
W.  Jones ;  and  the  points  are,  as  to  how  the  debts  are  to  be  pro- 
vided for,  which  is  a  question  of  construction;  and,  secondly, 
whether  the  will  of  the  widow  is  an  exercise  of  the  power  of 
appointment  given  to  her  by  her  husband's  will.  If  the  widow  had 
died  immediately  after  the  death  of  her  husband,  of  course  she 
could  not  have  paid  the  debts;  but  she  lived  so  long  that  she 
received  enough,  and  more  than  enough,  from  the  rents  of  her  life 
estate  in  the  realty  to  pay  all  the  debts ;  and  we  submit  that  she 
was  bound  by  the  terms  of  the  gift  to  her  to  pay  them.  The 
charge  of  the  debts  iu  plain  and  clear ;  and  the  testator  never  meant 
that  the  widow  should,  in  an  arbitrary  and  capricious  manner, 
abstain  from  paying  the  debts,  subject  to  which  he  had  given  her 
the  life  estate.  The  plaintiff,  therefore,  has  a  right  to  the  account 
of  the  rents  which  he  asks.  That  a  tenant  for  life  in  such  a  case 
as  this  is  bound  to  pay  the  debts,  is  plain  from  the  case  of  Milnes 
V.  Slater  {\),  As  to  the  appointment,  it  is  clear  that  the  mere 
allusion  to  the  instrument  creating  the  power  is  not  enough :  {Hughes 
V.  Turner  (2).  The  will  executed  by  the  wife  was,  therefore,  no 
good  execution  of  the  power,  and  the  personal  estate  of  the 
husband  remaining  in  the  hands  of  the  widow  at  her  death 
(1)  7  K.  B.  48  (8  Vee.  295).  (2)  41  B.  B.  171  (3  My.  &K.  666). 
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belongs  to  the  testator's  sons,  and  not  to  Walter  alone,  under  that  Jones 
will.  (The  cases  of  Napier  v.  Napier  (i)  and  Leivis  v.  Llewellyn  (2)  jones. 
were  also  cited.) 

Wigrain  and  Bloxam^  for  the  defendants : 

The  words  of  the  will  give  the  option  to  the  widow,  at  her 
pleasure,  to  pay  or  not  to  pay  the  debts.  The  trusts  (if  any) 
were  merely  voluntary ;  and  the  effect  of  the  will  *of  the  testator  [  '962  ] 
was  to  charge  the  debts  on  the  corpus  of  the  estates  devised  to 
David,  Thomas,  and  Walter,  excepting  so  far  as  the  widow  should 
in  her  lifetime  have  paid  them.  By  the  answer,  it  appeared,  that, 
although  the  mortgage  on  the  plaintiff's  share  had  been  paid  off, 
it  had  only  been  so  at  the  request  of  the  plaintiff,  and  by  means  of 
notes,  upon  which  the  widow,  and  all  the  sons  with  her,  became 
liable  ;  showing  that  the  parties  did  not  among  themselves  believe 
that  the  life  estate  alone  was  subject  to  the  payment  of  the  debts. 
The  appointment  was  good,  although  the  widow  did  not  expressly 
refer  to  the  power  contained  in  the  husband's  will.  She  did  refer 
to  the  will  in  the  opening  clause ;  and  although  she  spoke  of  her 
personal  estate,  she  must  be  held  to  mean  the  personal  estate  she 
possessed  by  virtue  of  the  will  of  her  husband.  That  was  the  true 
construction  of  the  two  instruments. 

Knight  Brucb,  V.-C.  : 

I  think  that  it  is  sufficiently  clear  that  the  husband  meant  the 
widow's  life  estate,  if  there  should  be  any ;  that  is,  if  she  survived 
him,  her  life  interest  in  his  real  estate  should  be  a  fund  for  the  pay- 
ment of  his  debts,  both  principal  and  interest ;  and  that  he  meant 
the  second  fund — though  he  has  not  precisely  said  so  in  words,  but 
I  think  he  has  sufficiently  said  so — should  be  the  portions  of  the 
real  estate  upon  which,  in  sixths,  he  has  thrown  the  debts,  so  far  as 
the  wife  should  not  discharge  them  in  her  lifetime,  to  the  exonera- 
tion, so  far  as  he  could,  of  the  inheritance  given  to  one  of  the  sons, 
which  was  not  subjected  in  words  to  any  portion  of  the  debts,  and 
in  exoneration  of  the  personal  estate.  The  consequence  is,  that 
the  personal  estate  of  the  widow,  if  she  left  any  debts  unpaid  at  her 
death,  is  liable  to  account  for  the  rents  of  the  life  estate,  which  life 
estate  I  hold,  as  between  herself  on  the  one  hand  and  the  inherit- 
ance on  the  other,  should  have  been  applied  in  payment  of  the 
debts.  That,  in  my  opinion,  is  the  construction  of  the  husband's 
(I)  27  E.  B.  144  (1  Sim.  28).  (2)  23  B.  E.  201  (T.  &  B.  104). 
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will.  The  construction  of  the  wife's  will  is  equally  plain.  I  am 
of  opinion,  that  the  power  of  distribution  or  division  among  her  sons, 
independently  of  her  small  legacies  to  two  of  them,  as  to  her  per- 
sonal estate,  has  not  been  exercised ;  and  that  with  regard  to  what 
she  says  as  to  the  mode  of  payment  of  her  husband's  debts,  that  is 
unimportant  and  inoperative,  except  for  the  purpose  of  raising  a 
case  of  election  against  the  parties  who  claim  under  her  will,  or  any 
of  them.  The  decree  must  be  without  prejudice  to  any  question  as 
to  the  rights  and  liabilities  of  the  testator's  heir-at-law  with  respect 
to  the  descended  estate,  if  any. 


1846. 
JVov.  10. 

Knight 
Bbuce,  V.-C. 

[  «»79] 


WILSON  V.  PARKER. 

(10  Jurist,  979.) 

Where  a  trustee  is  required  to  make  a  transfer  of  a  fund  to  new  trustees, 
and  he  alleges  that  he  has  a  lien  for  charges,  (though  he  may  have  a  right, 
under  the  Act  of  Parliament  under  which  he  acts,  or  by  agreement,  to 
recover  payment),  he  has  no  right  to  interpose  any  delay  in  the  way  of 
making  the  transfer  in  i-espect  of  his  alleged  claim. 

The  bill  in  this  case  was  filed  by  a  director  on  behalf  of  the 
Arigna  Iron  and  Goal  Company,  against  Mr.  Parker  and  Mr. 
Morgan,  praying  the  transfer  of  10,0002.  Consols,  standing  in  their 
names  in  the  Bank  of  England,  into  the  names  of  new  trustees,  by 
the  bill  alleged  to  be  duly  appointed  under  the  Act  of  Parliament 
for  the  formation  and  regulation  of  the  Company.  It  was  alleged 
by  the  bill,  and  admitted  by  the  answers,  that  when  the  defendants 
Parker  and  Morgan  were  appointed  trustees,  they  were  respectively 
directors  of  the  Company;  and  it  was  insisted  that  the  duty  of 
trustees  could  not  be  performed  under  the  Act  unless  they  were 
also  directors.  Mr.  Morgan,  who  appeared  separately  from  Mr. 
Parker,  submitted  to  act  as  the  Court  should  direct,  having  only 
declined  to  make  the  transfer  in  consequenx^e  of  the  points  raised 
by  Mr.  Parker.  Mr.  Parker,  by  his  answer,  contended,  that,  under 
the  Act,  it  was  not  necessary  that  a  trustee  should  be  a  director ; 
that  not  only  was  he  justified  in  not  making  the  transfer,  but  was 
bound  to  refuse  to  do  so,  for  the  10,0002.  was  not  to  be  transferred, 
or  in  any  manner  dealt  with,  before  a  certain  sum  of  20,0002. 
should  be  raised  under  the  provisions  of  the  Act,  which  fund  had 
never  been  raised  ;  and  that,  further,  he  could  not  safely  make  the 
transfer,  since  he  had  received  a  notice  not  to  do  so  from  a  defendant, 
Roger  Flattery,  who  made  a  claim  on  the  fund ;  and  also,  that  he 
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was  not  bound  to  make  the  transfer,  he  having  a  claim  against  the      Wilson 
Company  for  a  sum  of  about  l,200i.,  for  duties  performed  by  him      parker. 
for  the  Company;   or,  at  all   events,   until  that  sum  was  paid. 
Flattery  allowed  the  bill  to  be  taken  against  him  pro  confesso. 

RttsaeU  and  Heathfteld,  tor  the  plaintiffs. 

Wigram  and  Chandless,  for  the  defendant  Parker. 

Swanston,  Lee,  and  Westohy,  for  other  parties ;  and 

Haig,  for  the  defendant  Flattery. 

Knight  Bruce,  V.-C.  : 

I  am  of  opinion,  that,  upon  the  construction  of  the  Act  of  Parlia- 
ment, the  trustees  for  the  time  being  ought  also  to  be  directors ; 
and  that  when  the  character  of  director  ceases,  the  character  of 
trustee  must  also  cease.  I  am  of  opinion,  also,  that  it  would  be 
contrary  to  the  intention  of  the  Act,  which  is  to  be  collected,  of 
course,  from  its  language,  if  a  trustee  were  allowed  to  set  up  a 
demand  of  his  own  against  the  Company  generally,  by  way  of  lien 
upon  this  fund,  or  as  a  reason,  in  any  sense,  for  not  transferring 
the  fund  to  new  trustees,  supposing  the  transfer  to  be  otherwise 
proper.  It  is  said,  however,  that  the  demand  in  question  is  a 
demand  of  a  trustee  in  his  character  of  trustee,  but  it  is  not  said  to 
be  a  demand  in  respect  of  charges  or  expenses  incurred  in  reference 
to  this  fund :  it  is  said  to  be  a  demand  merely  for  the  purpose  of 
making  a  claim  on  the  Company,  or  on  the  general  funds  of  the 
Company,  for  remuneration  for  attendances  on  the  general  business 
of  the  Company, — a  right  given  not  by  the  Act  of  Parliament,  but 
by  a  deed  prior  to  the  Act  of  Parliament.  Assuming  that  the 
defendant  has  any  right,  under  the  Act  of  Parliament  or  by  agree- 
ment, to  recover  payment  of  this  remuneration  for  attendances  at 
meetings,  I  am  of  opinion  that  he  has  not  a  right,  for  the  purpose 
of  enforcing  or  securing  payment  of  his  demand,  to  interpose  any 
delay  in  the  way  of  making  the  transfer  in  question.  I  was  disposed 
to  consider  at  one  time  that  the  proper  mode  of  framing  the  decree 
would  be  to  refer  it  to  the  Master  to  inquire  whether  the  proposed 
trustees  were  directors  and  fit  persons  to  be  trustees  of  the  fund 
under  this  Act  of  Parliament ;  but  I  have  a  precedent  before  me, 
which  makes  it  unnecessary  for  me  to  follow  that  course.  I  have 
before  me  a  case,  constituted  as  this  is,  by  one  director,  on  behalf 
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Wilson  of  the  Company,  against  a  certain  individual,  without  having  before 
Parker,  the  Court  the  parties  who  had  been  selected  by  the  Company  to  be 
new  trustees.  That  order,  which  I  have  before  me,  directs  the 
transfer  at  once  to  the  directors  who  liad  been  so  selected  by  an 
order  of  the  directors  of  the  Company  for  that  purpose.  I  shall 
willingly  follow  that  precedent,  as  I  shall  thereby  save  delay  and 
expense. 
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IN  THE  COURT  OF   EXCHEQUER. 


B008EY   V.   PUEDAY.  lf*\ 

I^ov.  3. 
(10  Jurist,  1038—1039.)  

^  .    ,  .  ALDBR80N,B. 

Semhle,  tliat  the  Copynght  Act,  184?  (o  &  6  Vict.  c.  45),  s.  16,  which  Rolfk,  B. 
enacts,  *'  that,  if  the  nature  of  the  defence  to  an  action  for  the  infringement  r  |088  1 
of  copyright  be,  that  the  plaintiff  was  not  the  author  or  first  publisher  of 
the  book  in  which  he,  by  such  action,  claims  copyright,  or  is  not  the  pro- 
prietor of  the  copyright  therein,  or  that  some  other  person  than  the  plaintiff 
was  the  author  or  first  publisher  of  such  book,  or  is  the  proprietor  of  the 
copyright  therein,  then  the  defendant  shall,  in  the  notice  of  objections,  to 
be  delivered  by  him  with  his  pleas,  specify  the  name  of  the  person  who  he 
alleges  to  have  been  the  author  or  first  publisher  of  such  book,  or  the  pro- 
prietor of  the  copyright  therein,  together  with  the  title  of  such  book,  and 
the  time  when,  and  the  place  where,  such  book  was  first  published,"  is 
sufficiently  complied  with,  by  alleging  a  definite  publication  of  the  disputed 
work  at  some  paiticular  place,  by  some  definite  party,  either  before,  or 
simultaneously  with,  the  publication  by  the  plaintiff,  or  with  a  publication 
in  another  place. 

In  an  action  for  the  infringement  of  copyright,  two  of  the  objections 
delivered  by  the  defendant  with  his  pleas,  as  required  by  5  &  6  Vict.  c.  45, 
8.  16,  were,  that  the  books  in  question  were  not  first  printed  or  published 
in  the  British  dominions ;  and  that  there  was  no  valid  assignment  of  the 
copyright  in  the  said  books  to  the  plaintiff  from  the  original  proprietors  or 
their  representatives :  Semble,  that  the  first  of  these  objections  ought  to  be 
struck  out,  as  too  general ;  and  that  the  word  "  valid  '*  should  be  expunged 
from  the  second. 

This  was  an  action  for  the  infringement  of  copyright  in  ten 
musical  compositions,  each  of  which  formed  part  of  the  opera 
"  La  Sonnambula."  The  objections  delivered  by  the  defendant 
with  his  pleas,  as  required  by  the  5  &  6  Vict.  c.  45,  s.  16,  were 
seventeen  in  number,  of  which  it  will  only  be  necessary  to  notice 
the  following:  The  third  objection  was,  that  Vincenzo  Bellini,  or 
Giovanni  Ricordi,  or  Felice  Romani,  or  their  respective  representa- 
tives, and  not  the  plaintiff,  was  the  first  proprietor  of  the  works  in 
question.  Fourth,  that  the  books  in  the  declaration  mentioned 
were  first  published  abroad  by  Giovanni  Eicordi  in  1831,  and  before 
publication  by  any  one  in  the  British  dominions,  but  at  what  portion 
of  that  year  the  defendant  does  not  know ;  and  that  the  first  publi- 
cation was  at  Milan,  in  parts  beyond  the  seas,  and  beyond  the 
British  dominions,  &c.  The  fifth  objection  was  similar  to  the 
fourth,  except  that  it  alleged  the  first  publication  abroad  to  have 
been  by  Vincenzo  Bellini  instead  of  Giovanni  Bicordi.  Ninth,  that 
the  said  books  were  not  first  printed  or  published  in  the  British 
dominions.  Fourteenth,  that  there  was  no  valid  assignment  of  the 
copyright  in  the  said  books  from  the  said  Vincenzo  Bellini,  or 
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BoosET  Giovanni  Bicordi,  or  Felice  Romani,  or  the  representatives  of  either 
PuRDAY.  of  them,  or  by  any  other  person,  to  the  plaintiflf,  or  to  any  other 
person  under  whom  he  claimed.  Seventeenth,  that  all  the  books  in 
the  declaration  mentioned  were  first  published  by  the  said  Giovanni 
Eicordi,  or  by  the  said  Vincenzo  Bellini,  at  Milan,  in  the  year  1831, 
but  in  what  part  of  that  year  the  defendant  does  not  know,  before 
any  publication  in  the  British  dominions ;  and  were  so  published  at 
Milan  as  parts  of  one  book,  with  the  title  ''  La  Sonnambula,"  &c. 
The  defendant  also  repeats  all  the  above  objections  respectively  in 
which  the  publication  is  alleged  to  have  been,  or  referred  to  as 
having  been,  made  at  Milan ;  with  this  difference,  that  he  now 
alleges  that  such  publication  took  place  at  Paris  instead  of  Milan. 
The  defendant  also  repeats  all  the  above  objections  in  which  the 
first  publication  is  mentioned  or  referred  to,  as  having  been  prior 
to  any  publication  in  the  British  dominions ;  with  this  exception, 
that,  instead  of  alleging,  as  before,  that  the  first  publication  was 
prior  to  publication  in  the  British  dominions,  he  now  alleges  that 
publication  abroad,  at  the  respective  places  aforesaid,  took  place 
simultaneously  with  the  first  publication  in  the  British  dominions, 
&c.  The  plaintiff,  considering  the  ninth,  fourteenth,  and  seven- 
teenth objections  insufficient,  applied  at  chambers  for  an  order  for 
further  and  better  ones;  but  Bolfe,  B.,  thought  it  better  to  refer  the 
parties  to  the  Court. 

BoviU  now  moved  accordingly : 

The  question  turns  on  the  construction  of  the  recent  stat. 
5  &  6  Vict.  c.  45,  for  amending  the  law  of  copyright.  The 
15th  section  of  that  statute  enacts,  that  "  if  any  person  shall  print 
or  cause  to  be  printed,  either  for  sale  or  exportation,  any  book  in 
which  there  shall  be  a  subsisting  copyright,  without  the  consent  in 
writing  of  the  proprietor  thereof,  or  shall  import  for  sale  or  hire 
any  such  book  so  having  been  unlawfully  printed  from  parts  beyond 
the  seas ;  or,  knowing  such  book  to  have  been  so  unlawfully  printed 
or  imported,  shall  sell,  publish,  or  expose  to  sale  or  hire,  or  shall 
have  in  his  possession  for  sale  or  hire  any  such  book  so  unlawfully 
printed  or  imported,  without  such  consent  as  aforesaid,  such  offender 
shall  be  liable  to  a  special  action  on  the  case  at  the  suit  of  the 
proprietor  of  such  copyright,"  &c.  Sect.  16:  "In  any  action 
brought  against  any  person  for  printing  any  such  book  for  sale,  hire, 
or  exportation,  or  for  importing,  selling,  publishing,  or  exposing  to 
sale  or  hire,  or  causing  to  be  imported,  sold,  published,  or  exposed 
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to  sale  or  hire,  any  such  book,  the  defendant,  on  pleading  thereto,  Boosbt 
shall  give  to  the  plaintiff  a  notice  in  writing  of  any  objection  on  which  purday. 
he  means  to  rely  on  the  trial  of  such  action  ;  and  if  the  nature  of  his 
defence  be,  that  the  plaintiff  in  such  action  was  not  the  author  or  first 
^publisher  of  the  book  in  which  he  shall,  by  such  action,  claim  [*i039] 
copyright,  or  is  not  the  proprietor  of  the  copyright  therein,  or  that 
some  other  person  than  the  plaintiff  was  the  author  or  first 
publisher  of  such  book,  or  is  the  proprietor  of  the  copyright  therein, 
then  the  defendant  shall  specify  in  such  notice  the  name  of  the 
person  who  he  alleges  to  have  been  the  author  or  first  publisher  of 
such  book,  or  the  proprietor  of  the  copyright  therein,  together  with 
the  title  of  such  book,  and  the  time  when,  and  the  place  where, 
such  book  was  first  published,  otherwise  the  defendant  in  such 
action  shall  not,  at  the  trial  or  hearing  of  such  action,  be  allowed 
to  give  any  evidence  that  the  plaintiff  in  such  action  was  not  the 
author  or  first  publisher  of  the  book  in  which  he  claims  such  copy- 
right as  aforesaid,  or  that  he  was  not  the  proprietor  of  the  copy- 
right therein  ;  and  at  such  trial  or  hearing  no  other  objection  shall 
be  allowed  to  be  made  on  behalf  of  such  defendant  than  the 
objections  stated  in  such  notice,  or  that  any  other  person  was  the 
author  or  first  publisher  of  such  book,  or  the  proprietor  of  the  copy- 
right therein,  than  the  person  specified  in  such  notice,  or  give  in 
evidence  in  support  of  his  defence  any  other  book  than  one 
substantially  corresponding,  in  title,  time,  and  place  of  publication, 
with  the  title,  time,  and  place  specified  in  such  notice."  The  ninth 
objection  in  this  case,  that  '*  The  books  in  question  were  not  first 
printed  or  published  in  the  British  dominions,"  is  too  general ;  as 
also  is  the  latter  part  of  the  seventeenth  objection,  that  "The 
defendant  also  repeats  all  the  above  objections  respectively  in  which 
the  publication  is  alleged  to  have  been  at  Milan  ;  with  this  difference, 
that  he  now  alleges  that  such  publication  took  place  at  Paris  instead 
of  Milan.  The  defendant  also  repeats  all  the  above  objections,  in 
which  the  first  publication  is  mentioned  or  referred  to  as  having  been 
prior  to  any  publication  in  the  British  dominions ;  with  this  excep- 
tion, that,  instead  of  alleging  as  aforesaid  that  the  first  publication 
was  prior  to  the  publication  in  the  British  dominions,  he  now 
alleges  that  publication  abroad,  at  the  respective  places  aforesaid, 
took  place  simultaneously  with  the  first  publication  in  the  British 
dominions."  The  statute  expressly  says,  that  *'  if  the  nature  of 
the  defence  be,  that  the  plaintiff  was  not  the  author  or  first  publisher 
of  the  book,  or  is  not  the  proprietor  of  the  first  copyright  therein, 
R.R. — VOL.  Lxxvn.  68 


914  1846.    EX.     10  JURIST,  1039.  [r.r. 

BooBSY  or  that  some  other  person  than  the  plaintiff  was  the  author  or  first 
PuRDAT.  publisher  of  such  book,  or  is  the  proprietor  of  the  copyright  therein, 
then  the  defendant  shall  specify  in  his  notice  of  objection  the  name 
of  the  person  who  he  alleges  to  have  been  the  author  or  first 
publisher  of  such  book,  or  the  proprietor  of  the  copyright  therein, 
together  with  the  title  of  such  book,  and  the  time  when,  and  the 
place  where,  such  book  was  first  published,"  &c. 

(Alderson,  B.  :  Suppose  a  man  were  to  enter  his  name  at 
Stationers*  Hall  as  proprietor  of  the  ** 'Eucwv /?acrtXtic^; "  according 
to  your  argument,  he  would  acquire  the  property  in  it,  for  it  would 
puzzle  excessively  to  find  out  the  author  of  that  book :  or  as 
proprietor  of  the  works  of  Homer — that  would  raise  the  question, 
was  there  such  a  man. 

BoLFE,  B. :  The  Court  must  endeavour  to  get  at  some  construction 
of  the  statute  which  shall  not  force  a  man  to  say  who  first  published 
at  one  place  or  another.  It  may  have  been  that  the  defendant  saw 
the  work  at  both  places. 

Aldebson,  B.  :  The  defendant,  in  his  objections,  ought  to  show  a 
definite  publication  by  somebody.  That  construction  will  remove 
all  the  absurdity  which  otherwise  would  follow  from  a  literal 
interpretation  of  the  statute.) 

Yes ;  but  even  that  would  not  warrant  an  objection  so  general  as 
this  ninth  ;  and  in  a  case  otBooaeyv.  Davidson  (i),  which  was  before 
the  Bail  Court  in  last  Trinity  Term,  Wiqhtman,  J.,  directed  a 
similar  one  to  be  struck  out.  The  fourteenth  objection  is  also  bad ; 
for  it  only  says  that  there  was  no  valid  assignment  of  the  copyright 
to  the  plaintiff,  and  does  not  show  how  the  assignment  was  invalid  ; 
as,  for  instance,  whether  the  invalidity  arose  from  the  assignor  not 
being  the  author,  or  the  first  publisher,  or  the  proprietor,  &c. 

The  Court  granted  a  rule  calling  on  the  defendant  to  show  cause 
why  the  notice  of  objections  should  not  be  amended,  varied,  and 
altered,  and  the  defendant  deliver  a  further  and  better  notice  of 
such  objections. 

Against  this  rule,  Crompton  was  instructed  to  show  cause,  but 
none  was  ever  shown ;  the  parties  agreeing  that  there  should  be  a 

Rule  absolute  to  strike  out  the  ninth  objection,  and  the 
word  "valid"  from  the  fourteenth,  dc,  and  to 
alter  the  numbers  of  the  objections  a4:cordingly. 
(1)    See75B.  R875. 
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BANKRUPTCY— 1.  Assignee— Appointment,  validity  of— Creditor — 
Condition.     Cole  v.  Coles 216 

2.  Property  of  bankrupt— Copyholds— Omission  of  assignees  to 

sell  or  take  possession  of  copyholds  or  to  make  entry  in  Court  rolls — 
Laches— Mortgage  by  bankrupt — Priority.     Cole  v.  Coles  .        .     216 

3.  Trust  deed — Equity  of  bill-holders — Acceptances  against  goods 

— Bankruptcy  of  drawer  and  acceptor—  Jurisdiction  of  Court  of  Equity 
— Rule  in  Ex  parte  Waring,     Lay  cock  v.  Johnson 76 

4.  Partnership— Suit  against  retired  partner— Fraud— Parties — 

Assignees.     See  Partnership,  2. 

•^^  5.  Execution — Priority — Interpleader.    See  Interpleader. 

58—2 
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BILL  OF  EXCHANGE  AND  PBOKISSO&Y  NOTE— 1.  Bill  payable 
to  order  of  drawer — ^Acceptor  cannot  deny  authority  of  drawer  to  draw 
ur  indorse  bill.    Hallifux  y.  Lyle 691 

2.  Promissory  note— Ck>n8ideration  —  Duress  of  groods— Absence 

of  consideration — Delivery  of  note  on  condition — ^Pleading.  KearM  t. 
Durdl 400 

3.  Form  of  note — Note  payable  to  maker's  own  order  — 

Indorsement  in  blank— Note  to  bearer.    Brown  y.  Dt  Winton;  Gay  y. 

Lander 338 

Afid  see  Bankruptcy,  3. 

BILL  OF  SALE — ^Furniture — Apparent  owner — Factors  Act.  See 
Factors  Act. 

BTJILDINO  SOCIETY— 1.  Purchasing  member—Mortgage— Eight  to 
redeem — Future  subscriptions — Shares — Eules  of  society — Account. 
Motley  y.  Baker 27 

2.  Monthly  payments  by  member  —  ''Charge  "  —  Franchise  — 

Begistration  of  voters.     See  Parliament,  4. 

3.  Mortgage— Stamp  duty— Exemption.     See  Revenue,  1. 

4.  Attornment — Tenancy — Avowry  for  rent.     See  Landlord 

and  Tenant,  I. 

CHAMPERTY— Purchase  of  a  right  is  not  champerty  where  the 
right  purchased  was  originally  clear,  but  litigation  ensues  as  the 
result  of  circumstances  subsequently  arising.     Wihon  y.  Short        .     139 

CHARITY  AND  CHARITABLE  TRUST— 1.  Chapel— Appointment 
of  new  trustees — Contravention  of  terms  of  trust  deed — Deed  not 
enrolled  under  Mortmain  Act— Admission  of  trust  by  person  in  whom 
legal  estate  vested^Submission  to  act  under  direction  of  Court. 
AU.'Qen,  V.  Ward ;         ....     196 

2.  School— Dismissal  of  master — ^Irregularity  in  proceedings — 

Notices  of  meetings.     In  re  Fremington  School 879 

COMPANY — 1.  Contract — ^Member  of  provisional  committee— Con- 
tract with  surveyor — Personal  liability — Conditional  contract — Receipt 
of  funds.     Higgina  v.  Hopkins 575 

2.  Member  of  provisional  committee — ^Liability  for  costs. 

See  Solicitor,  1. 

3.  Railway  Company — ^Appointment  of   agent— Resolution 

of  board  of  directors— Contract  not  under  seal.  Cope  y.  Thames  Haven 
Dock  and  Bail,  Co.     , 859 

4.  Shares,  application  for — Abandonment  of  scheme — Recovery 

of  deposit— Personal  liability  of  chairman  of  committee  of  management, 
who  had  taken  no  active  part  in  concern — Evidence.  Bumside  y. 
Dayrell 612 

6.  Shares— Calls  on— Liability— Infant— Repudiation  of  contract 

— Pleading.     Newry  and  EnniskUleii  BaiL  Co.  y.  Coombe  .         .         .     736 

CONFLICT  OF  LAWS— Naturalization— Children  of  natural-bom 
subject  born  abroad— Parent  abjuring  allegiance — Heir— Inheritance 
of  real  estate.     Fitch  v.  Weber 8 

CONTEMPT  OF  COURT— 1.  Treasurer  of  loan  society— Removal  firom 
office — Action  by  society  on  securities  taken  in  treasurer's  name- 
Execution— Collusive  release  of  defendant  by  late  treasurer— Attach- 
ment.    McGregor  y.  Barrett 321 

2.  Motion  to  commit  for  contempt.     See  Receiver. 
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CONT&AGT — 1.  Agent  —  Authority  to  bind  Company  —  Station- 
master  —  Contract  for  surgical  attendance  on  injured  passenger  — 
Whether  Bail  way  Company  bound  by.     Cox  y.  Midland  Counties  Bail,  Co. 

623 

2. Contract  to   carry  coals  for  term  of   twenty-one 

years — Contract  by  correspondence— Specific  performance.     Sowtrhy  y. 
Pontop  RaiL  Co 900 

3.  Capacity— Person  under  legal  disability  to  contract — State- 
ments cannot  create  contract  by  estoppel.     Cannam  v.  Farmer         •    789 

4.  Clerk  of  County  Court— Orders  given  for  fittings  for  County 

Court — Personal  liability — Presumption.    Auty  v.  Hutchinson  .        .     324 

6.  Railway  Company— Member  of  provisional  committee — Con- 
tract with  surveyor — Work  and  labour — Personal  liability — Conditional 
contract.     Higyins  v.  Hopkins 575 

6.  Contract  not  under  seal — Appointment  of  agent — Reso- 
lution of  board  of  directors.     Cope  v.  Thames  Haven  Dock  and  Rail,  Co.     859 

7.  Note   or  memorandum — Statute   of   Frauds — Nomination  to 

perpetual    curacy  —  Statement  as  to  stipend  —  Breach  of   contract. 
Roberts  v.  Tucker 767 

8.  Breach  of  promise  of  marriage — Consideration,  sufficiency  of 

— Amendment  of  declaration.     Harvey  v.  Johnston       ....     328 

9.  Unlawful  agreement — Public  policy— Contravention  of  statute 

passed  for  protection  of  public  morals — Agreement  to  enable  person  to 
sell  exciseable  liquors  without  licence.  .  Ritchie  v.  Smith  ,  369 

10.  Contract  by  correspondence — Posting  and  receipt  of  letter — 

Date  of  contract — Specific  performance.     Potter  v.  Sanders  .         1 

11.  Fraud — Broker— Recovery  of  money  paid.    See  Fraud   and 

Misrepresentation . 

CONVERSION.     See  Will,  2. 

COPYHOLD — 1.  Manor — Steward— Custom  to  take  fees  on  surrender 
— ^Fee  payable  on  surrender  without  admittance.  Cooper  v.  Norfolk  Rati, 
Co 720 

2.  Custom— Heriot — Evidence.     See  Evidence,  6. 

3.  Omission  of  assignees  in  bankruptcy  to  make  entry  on  Court 

rolls.     See  Bankruptcy,  2. 

.  COPYRIGHT— 1.  Book  —  Piracy— auotations— Acknowledgment  of 
work  from  which  extracts  made.     Bohn  v.  Bogue         ....     872 

2.  Musical  composition — First  publication  abroad — Assignment 

of  copyright— Pleading— Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  s.  16. 
Boasey  v.  Purday 911 

COSTS.     See  Solicitor,  1—6. 

COUNTY  COURT— 1.  Jurisdiction,  ouster  of— Incorporeal  heredita- 
ment—Title to  land— Trespass— Bona  fide  claim.     Lloyd  v.  Jones      .    278 

2.  Clerk  of  County  Court— Personal    liability  for    work    and 

labour.     See  Contract,  4. 

COVENANT — 1.  Several  covenant— Covenant  with  several  to  pay 
interest  on  balance  of  purchase-money  of  estate  purchased— Right  of 
one  covenantee  to  sue  alone  for  interest.     Keightley  v.  Watson   .        .     797 

2.  Covenants  to  pay  purchase-money  and  to  convey  property — 

Independent  covenants.     Sibthorp  y.  Brunei 852 

3.  Farming  lease — Alternative  covenant — Proviso  or  exception 

—Pleading.     Richards  v.  Bluck 360 
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DAUAOES — Lands  Clauses  Acts — Entry  on  land — Trespass— Measure 
of  damages.    See  Lands  Glauses  Acts,  3. 

DEBT— Release — Intention— Evidence.     See  Release. 

DEED— What  passes  under — Household  furniture  does  not  pass  under 
description  of '^fixtures  and  fittings-up.*'     Simmons  y,  Simmons       .      133 

DEFAMATION — 1.  Libel— Charge  of  want  of  skill  and  competence 
in  profession — Surveyor— Malice — ^Evidence  to  show  skill  and  capacity 
of  plaintiff  in  other  similar  work.     Brine  v.  Bazalyette .        .        .         .787 

2.  Slander— Evidence — Particular  sense  of  words  used — duestion 

to  bystander  as  to  his  understanding  of  words.     Daines  v.  Hartley  .     600 

DISCOVERY— 1.  Production  of  documents— Bill  against  trustees  — 
Party  claiming  as  son  of  tenant  for  life  under  marriage  settlement — 
Possession  of  documents  admitted — Title  of  plaintiff  neither  admitted 
nor  denied.     Smith  v.  Bowling 864 

2. Deeds  in  Court — Re-delivery  to  party  depositing  them 

—Claim  by  tenant  for  life.     See  Executor  and  Administrator,  2. 

DISTRESS  -Excessive  distress — Arrears  of  tithe  rent-charge — Justi- 
fication— Seizure  of  rick  of  wheat — Covenant  to  consume  straw  on  farm 
— ^Appraisement — *' Sworn  appraisers."     Rodeny,  Eyton    .  357 

EASEMENT  —  Light  —  Prescription  —  Enjoyment  <*  without  inter- 
ruption " — Construction  of  Prescription  Act,  1832,  s.  3.  Harhidye  v. 
Warwick 725 

ECCLESIASTICAL  LAW — 1.  Dilapidations— Action  by  executrix 
against  executor  of  former  incumbent — Timber  and  stone  on  glebe — 
Diminution  of  damages — Wales,  English  custom  as  to  dilapidations 
applied  to,  by  27  Hen.  VIII.  c.  26.     Bunbury  y.  Hewson      .         .         .     730 

2.    Benefice  —  Non-residence  —  Exemption  —  Jurisdiction    and 

authority  of  Bishop — Sequestration — Avoidance  of  benefice — Prohi- 
bition.    Be  Bartlett 643 

3.  Curacy — Stipend — Nomination  to  perpetual  curacy — Contract 

in  writing — Statement  as  to  stipend — Neglect  to  apply  to  Additional 
Curates'  Aid  Society  for  grant  referred  to  in  memorandum — Breach  of 
contract.     Roberts  v.  TucJcer 767 

EJECTMENT— 1.  Suit  in  equity— Person  in  possession  of  land  — 
Notice  of  adverse  claim— Money  spent  on  improvements— Bight  to 
reimbursement — Acquiescence.     Master,  &c,  of  Clare  Hall  v.  Harding .     115 

2.  Bailway  built  over  another's  land  in  pursuance  of  supposed 

statutory  powers  —  Acquiescence — Injunction — Payment  into  Court. 
Powell  V.  Thomas 116 

ESTATE  —  Copyholds  —  Beversioner  —  Title  —  Onus  of  proof.  See 
Evidence,  9. 

EVIDENCE — 1.  Documentary — Agreement — Befosal  of  defendant  to 
produce  document — Production  of  unstamped  copy — Presumption  of 
stamping — Evidence  of  plaintiff's  witness  producing  copy — Bebuttal 
of  presumption.     Crowther  v.  Solomons 478 

2. Proof    of    agreement    without    calling    attesting 

witness.     Fishmongers*  Company  v.  Dimsdale o2H 

3.  Ancient    book  —  Entries    in    handwriting  of   deceased 

steward — Action  of  ejectment— Evidence  of  title— Proof  of  lease  and 
assignment— Originals  not  found — Book  not  receivable  in  evidence. 
Doe  d.  Padwick  v.  Skinner 669 
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XrVTDENCE — 4.  Documentcury— Letter— Notice  to  produce— Service 
of  notice — Secondary  evidence  of  contents  of  letter.  Ehrensperger  v. 
Anderson 553 

— ;-  6. Company  —  Letters    written    by    secretary  —  Not 

admissible  in  evidence  in  action  against  director  where  no  proof  of 
tlieir  being  written  by  defendant's  authority.     Bumaide  v.  Dayrtll  .    612 

6.  Judicial  document — Proof  of  custom  of  manor — Heriot 

— Old  decree  of  Court  of  Chancery  in  suit  between  copyholders  and 
lord  of  manor — Production  by  lord  who  found  it  among  papers  of  his 
predecessor.     Price  v.  Woodhouse 760 

7.  Declarations,  admissibility  of— Interpleader — Bight  to  goods 

— Assignment  to  plaintiff  to  secure  debt  due — Admissions  of  assignor 
before  date  of  assignment  not  evidence  for  plaintiff.    CooU  y.  Braham,    589 

8.  Title—Ejectment — Renewal  of  lease,  evidence  of— Witness — 

Conversation  with  former  owner — Loose  statement  as  to  renewal.  Doe  d. 
Lord  V.  Crago 283 

9.  Copyholds — Injury  to  reversion — Action  by  reversioner 

— Payment  of  rent— Surrender — Reconveyance — Onus  of  proof.  Daintry 
V.  Brocklehuret 603 

10.  Slander — Construction  of  words — Question  to  witness.    See 

Defamation,  2. 

11.  Witness— Solicitor — Privilege.     See  Solicitor,  8. 

EXECTJTION— 1.  Again8t*banker.     jSe«  Banker,  1,  2. 

2.  Priority  —  Assignees  —  Execution  creditor — '^Seizure."    See 

Interpleader. 

And  see  Sheriff. 

EXECUTOR  AND  ADMINIST&ATOBr-l.  Administration— Creditor's 
suit — ^Assets— Preference  to  creditor — Assets  in  specie — Voluntcury  bond 
— Belease  of  debt — Acceptance  of  personal  security  of  executor.  Hep^ 
worth  V.  HteJop 242 

2. Deeds— Order  for  production — Documents  in  Court 

—Order  for  re-delivery  to  executor  —  Delivery  to  plaintiff  tenant  for 
life  refused.     Plunkett  v.  LtwU 15 

3. Suit  by  next  of  kin— Indian  assets— Collection  by  agent  in 

India  under  authority  from  administrator  in  England — Remission 
to  London  agents — Money  retained  in  hand  for  many  years — Interest. 
Wolfe  V.  Findlay 16 

4. Suit  by  annuitant  for    arrears  of  annuity  —  Annuity 

disputed  as  question  of  law — Admission  of  assets— Costs  of  suit  decreed 
against  executor.     Roch  y.  Calien 224 

5. Liability  of  executor  for  rent.   See  Landlord  and  Tenant,  3. 

FACTORS  ACT— Construction  —  Act  applies  to  mercantile  transac- 
tions: not  to  advances  upon  furniture  in  private  house — Apparent 
owner — Agent  —  Furniture  not  <*  goods  and  merchandise."  Woody, 
Rowcliffe 68 

FALSE  IMPRISONMENT— Voluntary  attendance  before  magistrate 
to  meet  charge  of  embezzlement  —  Taking  into  custody  —  Act  of 
magistrate — Exercise  of  jurisdiction.     Brown  v.  Chapman         .         .     347 

FISHERY — License  to  fish— Use  and  occupation— Liability  for  rent. 
Holford  V.  Pritchard 840 

FRAUD  AND  MISREPRESENTATION— Deceit— Untrue  represen- 
tation—  Principal  and  agent  —  Broker  —  Contract  alleged  by  agent 
having  no  existence  in  fact— Equitable  relief^Recovery  of  money  paid 
under  contract.     WiUon  v.  Short 139 
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GOODS,  SALE  OF.     See  Sale  of  Gtoods. 

O&ANT — Sea-shore— Manor—  Presumption  —  "  Wreck  of  the  sea  " — 
^'  Several  fishery."     Calmady  v.  Rowe 502 


HUSBAND  AND  WIPE— 1.  Detention  of  wife— Supposed  lunatic — 
Order  and  certificate  under  Lunacy  Act — Husband's  rig-ht  of  action — 
Trespass— Justification— Pleading.     Norris  v.  Seed     ,        .  .831 

2.  Wife's  property — Separate  use — Restraint  on  anticipation — 

Gift  of  stock  for  separate  use  for  life  with  power  of  appointment — 
Direction  that  any  appointment  by  deed  shall  not  operate  until  after 
appointee's  death — Held  not  restraint  on  anticipation  or  on  irrevocable 
appointment  of  fund  by  deed.     Alexander  y.  Young      ,        .        .        .154 

3.  Separate  estate  —  Restraint  on  anticipation  —  Lease- 
holds —  Purchaser  —  Notice  —  Underlease  by  husband  and  wife  — 
Bill  by  wife  to  set  aside  lease.     Steedman  v.  Poole  .        .72 

4. Husband's  claim  to  furniture — Parol  agreement — 

Marriag'e  settlement  —  Purnished  house  —  Rent  received  by  wife  — 
Apportioned  rent  —  Husband^s  suit  for  account  —  Equitable  right  — 
Action  at  law — Evidence  of  parol  agreement  before  marriage.  Simmons 
y.  Simmons 133 

INPANT— 1.  Contract — Shares— Liability  for  calls — ^Repudiation  of 
contract — Pleading.     Newry  and  Enniskillen  RaiL  Co,  v.  Coombe   .         .     736 

2.  Property— Person  entering  on  and  taking  income  of  infant's 

property  may  be  sued  at  law  as  trespasser  or  in  equity  as  bailiff, 
guwiian  or  trustee,  at  plaintiff's  election  —  One  of  several  persons 
cannot  be  sued  for  account  of  rents  and  profits  without  making  others 
parties  to  suit.     WyUie  v.  ELlice 209 

INJUNCTION.     See  Ejectment,  2 ;  Trade  Mark. 

INTEREST — Ag^nt — Administration — Assets  collected  by  agent  in 
India  and  remitted  to  agent  in  London — Money  retained  in  hand  for 
many  years — Liability  for  interest.     Wolfe  v.  Findlay        ...       16 

INTERPLEADER— Bankruptcy  —  Execution  creditor  —  Validity  of 
execution— Several  claims — ^Distress  for  rent  —  Priority —  **  Seizure" — 
Right  of  assignees  to  set  up  prior  execution  and  distress  to  defeat 
claims  of  execution  creditor.     Belcher  v.  Patten 409 

JUDGMENT  CREDITOR— Poreclosure — ^Enlarging  time— Inrolment 
of  decree  absolute — Jurisdiction  of  Court.     Ford  v.  Wastell  95 

JURISDICTION— Of  Court  of  Equity.    See  Bankruptcy,  3. 

LANDLORD  AND  TENANT— 1.  Attornment— Mortgage  to  trustees 
of  building  society — Avowry  for  rent — Whether  mortgage  operating  as 
demise,  so  as  to  sustain  avowry  alleging  tenancy  under  trustees  at 
rent  specified.     Wallter  y .  Giles^  A2o  \  Barnard  y,  Pilswurih      .,        .    4^3,  n. 

2.  Mortgage— Pajrment  of  rent  by  mortgagor— Relation  of 

landlord  and  tenant  —  Right  of  mortgagee  to  distrain  for  rent  in 
arrear.     West  v.  Fritche 606 

3.  Executor— Assignee  of  term— Liability  for  rent  —  Value   of 

premises— Possible  profit— Pleading.     Hoptvood  v.  Whaley .  .     468 

4.  Lease — Breach  of  covenant — Covenant  to  repair — Deed  not 

executed  by  plaintiff— Execution  after  date  by  defendant — ^Absence  of 
consideration— Pleading.     Pitman  v.  Woodbury 537 
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IiA.NDLOBD  AND  TENANT— 5.  Lease— Covenant,  construction  of— 

!   Farming  lease — Independent  covenants  by  lessor  and  lessee— Condition 

ckoftlteia'^    precedent  or  concurrent.     CaniwckY,  Jvnes 618 

6.  Covenant — Farming  lease — Covenant  to  consume  green  crops 

on  farm  or  to  bring  back  equivalent  in  manure — Alternative  covenant 
—Pleading.     Richards  y.  Bluck 860 
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7.  Yearly  tenancy  —  Lease  for  lives  —  Renewal — Evidence    of 

renewal — X^ectment — Receipt  of  rent.     Doe  d.  Lord  v.  Orago     .         .     283 

8.  Determination  of  tenant's  interest — Death  of  tenant  for  life 

under  whom  tenant  holds — Tenant  cannot  maintain  trespass  unless  he 
does  act  showing  intention  to  continue  possession.     Brown  y.  Notley    608 

9.  Bent— Adjoining  property  held  under  different  lessor — Bank- 
ruptcy of  lessee — Sub -tenant— Distress  by  adjoining  lessor — Payment 
by  sub-tenant  under  compulsion  of  law — Subsequent  claim  by  assignees 
— Set-off— Bight  of  assignees  to  sue  for  rent  accrued  since  bankruptcy. 
Graham  y.  Alhopp 592 

10.  Action  for  double  value — Use  and  occupation— Award — 

Joinder  of  parties — Husband  and  wife— Reversioner — Pleading.    Har- 
court  V.  Wyman 846 

11.  Beplevin  —  Avowry  for  rent — Plea  in  bar  —  Payment  to 

gpround  landlord — Plea  of  riene  in  arrere,    Jones  y.  Morris  .         .     806 

.  _ .  LANDS  CLAUSES  ACTS— 1.  Offer  to  take  lands— Railway  built  over 
^pudiau^/'  nxiother's  land  without  any  agreement  for  compensation — ^ectment — 
uU  .  Acquiescence — Injunction — Payment  into  Court  of  extreme  value  of 
land.     Fowdl  v.  Thomas 116 

2.  Purchase  of  lands — ^Bailway  Company  —  Notice    to    treat — 

Specific    performance  by  person  receiving    notice.     Walker  y.   Eastern 
Counties  Rail.  Co 248 
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3.  No  agreement  as  to  amount   of   compensation — 

Possession  of  premises — Trespass — Premises  pulled  down  by  Company 
— ^Form  of  bond — Departure  from  statutory  form — "Or  otherwise" — 
Measure  of  damages.     Hosking  y.  Phillips 579 

4.  Steward  of  manor — Custom  to  take  fee  on  surrender — Fee  pay- 
able on  surrender  without  admittance.     Cooper  v.  Norfolk  Rail,  Co.   .     720 

LIBEL.     /Setf  Defamation,  1. 

LIEN — Certificate  of  ship's  registry — ^Freight — Claim  of  lien  by  master 
for  disbursements  and  of  shipbroker  for  freight.     Oibson  y.  Ingo  44 

LIMITATIONS  (STATUTE  OF)— 1.  Mortgage— Trust  deed  executed 
within  20  years  to  which  plaintiff's  testator  not  a  party — 3  &  4 
Will.  rV.  c.  42,  as.  8,  5.     Howcutt  v.  Bonser 702 

2.  Payment  of  interest — Tenant  for  life— Admission  in  deed 

more  than  20  years  after  death  of  mortgagor— General  allegation 
of  payment  of  interest  not  sufficient.     Qregson  y.  Hindley  .         .         .     870 

3.  Death  of  party  abroad — Accrual  of  right  of  action  during 

party's  residence  abroad — No  return  to  jurisdiction  after  accrual  of 
right — Bight  of  executors  to  sue  after  lapse  of  six  years.  Townsend  y. 
Deacon 791 

4.  Acknowledgment  in  bar — Solicitor — Bill  of  costs — Letters — 

Account  and  affidavit  made  on  furnishing  account — Tithes  and  rents 
collected  by  solicitor— Set-off.     Williams  y.  Griffith      .        .         .        .632 

5.  Adverse  possession  of  land— Mortgage  in  possession— Bedemp- 

tion — Lapse  of  time — ^Betrospective  operation  of  Statute  of  Limitations. 
BatcMor  y.  MiddUton 19 

6.  Statute   of  Limitations  does  not  apply  to  arrears  of  mere 

personal  annuity.    Roch  y.  Callen 224 
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LUNACY — Detention  of  wife — JuBtiflcation— Order  and  certificat 
Wife  not  insane  —  Husband'a  right  of  action — Trespass— Pleadii 
Nitrrie  v.  Seed 

MANOR.     /See  Copyhold  ;  Sea-shore. 

MEDICAL  PlEtACTITIONER— Apothecary— aualification— Recover^ 
of  charges — Bight  to  practise  in  London  when  holding  only  coantr] 
certificate.     Youny  v.  Qtiger 39i 

I 

MEBQE&— Of  cause  of  action— Debt — Additional  security— Bon d-n 

Bight  to  recover  on  original  debt.     Norfolk  Rail,  Co,  v.  M'Namara     .     Tn 

MINE  —  Mining  lease  —  Coal  mine  —  Grant — Title  of  executors  ^ 
Election  —  Delay  —  Statute  of  Uses  —  Trespass — Pleading.  Haii^h  v. 
Jaggar 547 

MONEY  HAD  AND  BECEIVED— Contract— Agent— Sale  of  goods 
— Proceeds  of  sale — Assignment — Bills  of  exchange— Foreign  currency 
— Proceeds  received  in  rupees.     Ehrensperger  v.  Anderson    .         .         .     563 

MOBTGAGE — 1.  Fund  in  Court — Stop  order — ^Expense  of  obtaining 
order — Taxation  of  costs.     Waddilove  v.  Taylor 120 

2.  Foreclosure — Purchaser— Payment  of  purchase-money  with- 
out conveyance  —  Payment  off  of  mortgage  —  Transfer  —  Subsequent 
mortgagees — Priority — Specific  performance  of  contract  of  sale  and 
foreclosure  against  subsequent  incumbrancers.      Sober  v.   Kemp     .     62 

3.  Priority— Copyholds — Bankrupt  —  Omission  of  assignees    to 

make  entry  on  Court  rolls — Laches — Subsequent  charge  by  bankrupt  — 
Priority  of  mortgagee  and  assignees.     Cole  y.  Coles    .        .        .        .216 

4.  Beconveyance — ^Abortive  attempt  to  sell  property — Costs  of 

abortive  sale— Construction  of  7  Geo.  II.  c.  20,  s.  1.      Sutton  v.  RawUng^ 

67-2 

5.  Bedemption — Mortgagee  in  possession- Transfer  of  mortgage 

— Lapse  of  time— Statute  of  Limitations— Betrospective  operation  of 
statute— Suit  by  devisee — Legacies  charged  on  mortgaged  estate — 
Parties  —  Costs  of  plaintiff  suing  in  forma  pauperis.  Batchelor  v. 
Midiileton 19 

6.  Costs — Devise  by  mortgagee  of  mortgaged  estates— Pro- 
ceedings necessary  through  absence  of  one  devisee  in  trust — Petition 
under  1  Will.  IV.  c.  60— Mortgagor  held  liable  for  costs  of  petition  and 
order.     King  v.  Smith 193 

7.  Building  society — Member — Bedemption  of  mortgage.      See 

Building  Society,  I. 

NEGLIGENCE.     See  Solicitor,  7. 

NOTICE.    See  I^ectment,  1 ;  Partnership,  3. 

NX7ISANCE— Pollution  of  stream— Bight  of  action — Biparian  pro- 
prietor— Stream  polluted  by  others  besides  defendants.     Wood  v.  Waud 

809 

PABLIAMENT— I.  Franchise — Borough— Scot  and  lot  voter— Poor 
rate,  non-payment  of  void  rate.    Fox  v.  Davies 254 

2. Freeman— Parochial    relief— Person  excused    from 

paying  poor  rate — 54  Geo.  III.  c.  170,  s.  11.     Mashiter  v.  Dunn  267 

_  - —  Notice  of  objection — Service  of  notice  on  assistant 

overs*  ^^i^*®*^  under  59  Geo.  III.  c.  12,  s.  7 — Time  of  service. 
Points    ,-..''    ^/.^ 271 
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rdertsdeeitito      PARLIAMENT — i.  County  vote — Freehold  qualification— Mortgagor 

-Tresptw-PlM:  in  possession — Member  of  building  society — ^Estate  of  value  of  40s. 

.     .     .     I  beyond    interest    on    mortgage  —  Monthly    payments — '*  Charge  "—8 

Hen.  VI.  c.  7—^   &   7  Vict.   c.   18,   s.  74.     Copland  v.  BartleU       ,    258 

PARTIES.     See  Practice,  1—4. 

!f^*^^*!r^  PARTNEBSHIP  — 1.  Dissolution  —  Contract  for  absolute  term — 
.diQg  ouf  w  Option  in  articles  for  admission  of  new  partners  and,  in  event  of 
partner's  death,  for  conduct  of  business  by  surviving  partner  and 
representatives  of  deceased  partner — ^Refusal  of  executors  of  deceased 
U  secnrity-te  partner  to  carry  on  business  with  survivor — Specific  performance— 
\.i/'.\ •':'»»       Dissolution   and    sale    of  partnership    property    decreed    at    suit    of 

executor.     Downs  v.  Collins 171 

tie  oi  exe«i5 


>]eaduig. 


2.    Bankruptcy  —  Proceedings    between    partners  —  Suit 

against  retired  partner  to  set  aside  partnership  agreement — Fraud — 
Parties — Creditors'  assignees  plaintiffs  and  retired  partner  and  official 

»  flaUefeK    assignee  defendants —Suit  held  not  sustainable.    Robertson  v.  Southgaie 

ant— i**  "  »  997 

-Foreign  flne  ^^* 

^  3.  Death  of  partner — Provision  in  articles — Option  for  executor 

or  administrator  to  succeed  to  share — Time  limited  for  notice — Exercise 

.  .^^     of  option — Notice  given  by  widow  before  taking  out  administration. 

Mseofoo*-     Holland  yf.  King 457 

^71(2  aee  Ship  and  Shipping,  1. 

,  gabieqk  PATENT  —  Extension  of  term  —  No  profits  —  Evidence  of  utility. 
mi  (^^'      Lowe's  Patent 869 

r  r.  ^'"^f  PAWNBROKER— Sale  of  forfeited  pledge— Implied  warranty  of  title. 
f  fltfip'**'       MorUy  v.  Attenborough 709 

»hy^^^         P22P2XTJITY— Remoteness— Limitation  to  class— Gift  to  unborn 

children  of  testator's  children  for  their  lives— Children  attaining  21 — 

-tf^Co*^       Death  after  date  of  will  and  before  testator.     Williams  v.  Tetile        .     100 

',nvH^-^^\  PLEADING.     kS«<!  Practice,  5,   6;  Accord  and  Satisfaction;  Action, 

cause  of ;  Bill  of  Exchange  and  Promissory  Note,  2  ;  Lunacy ;  Mine. 

e  op«rs<^  POOR  LAW — 1 .  Rating — Rate  not  allowed  by  justices  pursuant  to 
^  esti*^      43  Eliz.  c.  2,  s.  1,  is  void.     Fox  v.  Davies 264 

/;i/r^''  2.    Assistant    overseer  —  Appointment    of  —  Validity   of 

appointment  —  Confirmation  by  Poor  Law  Commissioners.     Points  v. 

,  ,^.^       Attwood 271 

jjt^Pew^'  POWER— -1.  Execution  —  General  power    of   appointment— Invalid 

pgtitiofl^  appointment  to  illegitimate  child — Object  outside  power — Recital  of 

•   '  prior  appointment— Revocation  —  Subsequent  appointment  to  legiti- 

it  mate  children — Claim  by  Attorney-General  as  representing  deceased 

t?*^*  iUegitimate  child.     Bell  v.  Alexander 232 

2.  Will  not  referring  to  power — Widow — Non-exercise  of 

power  given  by  husband's  will.     Jones  v.  Jone^ 903 

3.  Married  woman — Power  of  appointment — Restraint  on  antici- 
pation— ^Irrevocable  appointment.     See  Husband  and  Wife,  2. 

„  -rt^  And  see  Will,  7. 

i  f .  ^' '^^  PRACTICE — 1 .  Parties — ^Attorney-  General— Appearance  of  Attomey- 

'  General    as    representing    deceased    illegitimate    person,    who    died 

foot  intestate— Court  will  not  dispense  with  legal  personal  representative 

'"':'^  of  intestate.     Bell  y.  Alexander 232 

froiB   ,  ^*  Action  by  husband  and  wife — Improper  joinder  of  wife 

.jg7    '       as  co-plaintiff.     HarconrtY.  Wymati «...     846 

.  3.  Infant's  estate— Account.     £lee  Infant,  2.. 

trice.  4.  Partners  —  Assignees    in    bankruptcy  -^  «gainst 


retired  partner.     See  Partnership,  2. 
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P&ACTICE — 5.  Pleading— Trespass— Justification — Special  demurrer 
— Sufficiency  of  plea.     NorHs  v.  Seed 831 

6.  Avowry  for  rent— Plea  in  bar — Payment  to  ^ound  land- 
lord— Biens  in  arrere,    Janea  v.  Morris} 806 

7.  Trial— Bight  to  begin  action  on  promissory  note — Burden,  of 

proof  (except  as  to  interest)  on  defendant  —  Claim  for  interest  not 
payable  on  face  of  note  —  Defendant's  right  to  begin.  Cannawa%  ▼. 
Farmer 7«9 

PRINCIPAL  AND  AGENT  —  1.  Bond  —  Guaranty  of  fldelitx  — 
Treasurer  of  union — Treasurer  a  member  of  firm  acting  as  banlLers  to 
union — ^Failure  of  bankers — Payment  by  surety  in  ignorance  of  facta — 
Surety  not  liable— Becovery  back  of  money  paid— Joinder  of  co-surety. 
Mills  V.  Alderbury  Union 747 

2.  Fraud — Broker — Purchase  of  goods — ^Untrue  representation — 

Contract  alleged  by  agent  having  no  existence  in  fact — Becoverjr  of 
money  paid  under  contract— Equitable  relief.     Wilsoti  y,  Slutrt         .     139 

3.  Agent — Administration— Indian  assets — Indian  and  London 

agents— Money  retained  in  hand  for  many  years — Liability  of  London 
agent  for  interest.     See  Executor  and  Administrator,  3. 

4.  Authority  of  agent— Bailway  Company— Stationmaster.     See 

Bailway  Company. 

PBINCIPAL  AND  8UBETY— 1.  Guaranty  of  fidelity— Breach— Bank 
clerk — Negligence — Course  of  employment — Clerk  sent  to  customer's 
house  to  receive  money  for  his  credit— Custom  of  bankers — Loss  of 
money  by  clerk— Evidence  of  gross  negligence.     Melville  v.  Doidye       364 

2.  Bond — Assistant  overseer — Annual  re-election  and  re- 
appointment —  Discharge  of  sureties.     Hamford  v.  lies  .  656 

PBOMISSOBT  NOTE.     See  Bill  of  Exchange. 

BAILWAY  COMPANY— Contract— Authority  of  servant  to  bind 
Company— Stationmaster — Contract  for  surgical  attendance  on  injured 
passenger.     Cox  v.  Midland  Counties  Rail,  Co, 623 

And  see  Company. 

BATE— 1.  Literary   and  scientific  society — Exemption  from  rate —        I 
Premises  let  by  society  for  other  purposes — Scientific  Societies  Act, 
1843  (6^7  Vict.  c.  36),  s.  1.     Purvis  v.  Traill 639 

2.  Poor  rate.     Set  Poor  Law.  I 

BECEIVEB — Property  in  possession  of  another  receiver — ^Possession 
of  other  receiver  should  not  be  disturbed  without  authority  of  Court — 
Motion  to  commit  on  ground  of  disturbance  of  possession — Object  of       k 
motion  merely  to  compel  payment  of  costs.     Ward  y.  Swift  .121        ' 

BELEA8E — Of  debt — Bond — Mere  voluntary  declarations  of  intention  j 
of  creditor  to  release  debt,  if  not  evidence  of  release  at  law,  do  not  i 
constitute  release  in  equity.     Cross  v.  Sprigg 236        | 

BEMOTENESS.     See  Perpetuity.  I 

BEVENTTE— 1.  Stamp  duty— Exemption— Mortgage — ^Exemption  of 
securities  given  to  trustees  of  building  societies.     Walker  v.  Oiies  .     425 

2. Agreement — Production  of  unstamped  copy — Presumption        ' 

of  stamping — Evidence  of  witness.     Crowther  y.  Solomons  .         •         .     478        | 

SALE  OF  GOODS— 1.  Pawnbroker— Sale  of  forfeited  pledge— Implied 
warranty  of  title.     Morley  y.  Attenborough 709 
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^Kiilie.       SALE  OF  OOODS— 2.  Broker— Fraud— Becovery  of  money  paid.     See 

'    •      Principal  and  Agent,  2. 
tcgnai 

.     .  SATISFACTION.     iSee  Settlement,  1. 

br^^ifltcr         SCHOOL— Dismisaal  of  master.      See  Charity  and  Charitable  Trust,  2. 

SBA-SHO&E—l.  Ancient  grant  of  manor— Bight  to  shore— Presump- 
tion— Evidence  of  modem  acts  of  ownership.     Duke  of  Beaufort  v.  Mayor 
of  ^^     ^^  Swansea 677 

u  J»:i  2.  Ownership  of  shore— Manor— Acts  of  ownership  —  Grant  — 

[nciof^  Presumption— *<  Wreck  of  the  sea"— *<  Several  fishery."  CaJmady  v. 
rofti^-       Bowe 502 

fgf^  SETTLEMENT— 1.  Covenant  to  leave  annuity  to  wife — Satisfaction— 
-Beeu"  I>istributive  share  of  husband's  estate  under  intestacy  held  not  a 
.^  satisfaction.     Salisbury  y.  Salisbury 220 

g^iU  2.  Parol    agreement  —  Furniture — Bent  —  Husband's    suit    for 

r  dl'        account.    See  Husband  and  Wife,  4. 

3.  Covenant— Neglect  to  enforce— Breach  of  trust.      See  Trust 

^  and  Trustee,  3. 

SHEBIFF— 1.  Action  against— Writ  of  capias— Neglect  to  arrest 
^^^7  debtor— Duty  of  sheriff  in  executing  process — Evidence,  admissibility 
.D5t.:  ^^^     Howdeny.Siandish 379 

2.  Seizure  under  writ  fouhded  on  fraudulent  judgment — Befusal 

^  to  sell  under  subsequent  writ  founded  on  bonA  fide  debt.     Christopher  son, 

v.  Burton 572 

3.  Assignment  of  goods  sold — Bill  of  sale— Estoppel — Money  had 

and  received.     Standish  y.  Boss 715 

c^  SHIP  AND  SHIPPING— 1.  Part  owners  are  tenants  in  common  of 

::;^  a  ship,  but  jointly  interested  in  her  use  and  employment— Law  as  to 

earnings  of  ship  follows  general  law  of  partnership.     Oreen  v.  Briggs    156 

2.  Part  owner — Bight  to  require  application  of  gross  freight  in 

first  place  to.  payment  of  costs  of  outfit  and  repairs  to  hull  of  ship. 

Y  Oreen  v.  Briggs 156 

3.  Bill  of  lading— Exception— "  Perils  of  the  sea  " — Non-delivery 

of  goods — Ship  and  cargo  hypothecated  by  bottomry  bond  and  sold 
for  less  than  cost  of  necessary  repairs— Implied  promise  of  owner 
to  indemnify  shipper  —  Authority  of  master — Excess  of  authority — 
Pleading.     Benson  y.  Dunoan 776 

4.  Bottomry  bond  —  Master    of   ship  who  borrows  money  on 

bottomry  for  repairs  to  ship,  acts  exclusively  as  agent  of  owner. 
Benson  y.  Duncan 776 

5.  Certificate  of  registry — Freight — Master  has  no  lien  on  certi- 
ficate of  registry  for  wages  or  disbursements ;  nor  have  shipbrokers  any 
lien  for  advances — Master  has  no  lien  on  accruing  freight— Interest  of 
vendor  in  certificate  after  sale  of  ship  for  purpose  of  enabling  fulfilment 
of  contract.     Gibson  y.  Ingo 44 

6.  Charter-party  —  Alternative  stipulations  —  Freight  —  Mixed 

cargo — Cargo  loaded  not  according  to  charter-party — '<  Lawful  mer- 
chandise "—Freight,  how  calculated— Custom  of  port  of  loading — ^Parol 
evidence— Damages.     Cockbum  y.  Alexander 483 

7.  Freight— Construction  of  contract  —  Indorsement  and 

deiK>sit  of  charter-party — Assignment  of  debt.    Boyd  y.  Mangles  661 


926  INDEX.  [K.1L 

SUUIDEB.    See  Defamation,  2. 

SOLICITOR — 1.  Bill  of  costs— Delivery — ^Railway  Company — ^Member 
of  provisional  committee — Signed  bill  of  costs  addressed  to  committee 
— Delivery  to  B.,  an  earlier  member  of  committee,  at  his  place  of 
business  —  Not  sufficient  to  charge  A. — Solicitors  Act,  1843,  s.  37. 
Edwards  y.  Lawless 335 

2.  Delivery  to  servant  at  defendant's  residence  is 

prim4  £acie  evidence  of  delivery  to  defendant.     Ala<:yregor  v.  Keily  .     841 

3. "Office  of  business" — Railway  Company  —  Pro- 
visional committee — Delivery  at  office  of  Company — Whether  sufficient 
to  charge  member  of  committee — Solicitors  Act,  1843,  s.  37.  Blandy  v. 
De  Burgh 415 

4.  Lien— Client's  money  in  solicitor's  hands — Lien  does  not 

extend  beyond  amount  due  from  solicitor  to  client.     Miller  v.  AUre    844 

6. No  lien  on  private  deed  of  one  partner  in  respect  of 

business  done  for  firm.     Turner  v.  Deafie 855 

6.  Costs — ^Agreement  to  conduct  suit  on  terms  of  no  payment 

imless  suit  succeeds — No  right  to  recover  out  of  pocket  costs.  Turner 
V.  Tennant 877 

7.  Negligence — Action  on  the  case  —  Cause  of  action  held  to 

arise  at  time  negligence  occurred.     Smith  v.  Fox        •        .        .        .152 

8.  Privilege — Evidence — Fact  likely  to  injure  interests  of  client 

— Proof  of  execution  of  deed — Question  as  to  client's  act  possibly 
resulting  from  course  of  conduct.     Tristram  r.  lioherts  •        .     866 

SPECIFIC  PERFORMANCE—l.  Tendency  of  Court  in  modern  cases 
is  to  restrict  exercise  of  jurisdiction  in  enforcing  specific  performance 
to  those  cases  in  which  plaintiff  has  been  prompt  in  seeking  remedy. 
Situthcomh  v.  Bishop  of  Exeter 86 

2.  Specific  performance  of  partnership  contract  for  absolute  term 

of  years,  leaving  undefined  the  amount  and  method  of  providing  the 
capital,  the  mode  of  carrying  on  the  business  being  discretionary, 
cahnot  be  enforced  in  equity.     Difwns  v.  Collins 171 

3.  Railway  Company — Compulsory  purchase  of  lands — Notice  to 

treat — Right  of  person  receiving  notice  to  sustain  bill  for  specific 
performance.     Walker  v.  Eastern  Counties  Rail,  Co,  ....     248 

And  see  Contract,  10 ;  Vendor  and  Purchaser,  3,  4. 
STAMP  DUTY.     See  Revenue. 

STATUTES— 8  Hen.  VI.  c.  7.     See  Parliament,  4. 

7  Oeo.  II.  c.  20,  s.  1.     See  Mortgage,  4. 

64  Geo.  111.  c.  170  (Poor  Relief  Act,  1814),  s.  11.  See  Parliament,  2. 

69  Geo.  in.  c.  12  (Poor  Relief  Act,  1819),  s.  7.    See  Parliament,  3. 

2  &  3  Will  IV.  c.  71  (Prescription  Act,  1832)  s.  8.     See  Easement. 

3  &  4  Will.  IV.  c.  42  (CivU  Procedure  Act,  1833),  ss.  3,  6.     See 

Limitations  (Statute  of),  1. 

6  &  7  Vict.  c.  18  (Parliamentary  Voters  Registration  Act,  1843), 

s.  74.     See  Parliament,  4. 

c.  73  (Solicitors  Act,  1843),  s.  37.     See  Solicitor,  1,  3. 

TRADE  MARK — Colourable  imitation  of  plaintiff^s  name  and  mark 
— Claim  to  use  name  as  being  defendant's  true  name — ^Iigunction — 
Evidence — Costs — Trial  at  law — Bill  retained  for  a  year  pending  result 
of  trial.     Rodgers  y,  Noutill 125 
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TBESPAS8— 1.  Wrongful  removal   of  goods — Fixtures — Auctioneer 

in  possession  for  purpose  of  sale — Right  to  maintain  trespass.    Davis  y. 

^    j^      Danka 688 

0  e  SI  2.  Tenant — determination  of  interest— Bight  to  maintain  tres- 

lis  pli*      pass.     See  Landlord  and  Tenant,  8. 

3.  Wrongfully  pulling  down  house — Measure  of  damages.     See 

Lands  Clauses  Acts,  3. 

':""  4.  To  person — Detention  of  wife— Supposed  lunatic— Justification 

— Pleading.     5e«  Husband  and  Wife,  1 . 

TRUST  AND  TRUSTEE— 1.  Appointment  of  new  trustees— Devisee 
of  surviving  trustee — No  directions  for  appointment  in  will  of  original 
testator — Informal  appointment — Right  of  cestui  que  trust  to  have  new 
trustee  appointed  by  Court.     Morthner  v.  Ireland         ....      74 

2.  Transfer  of  fiind— Lien  for  charges — Delay  in  transfer. 

Wilson  V.  Parker 908 

'[  3.  Breach  of  trust — Marriage  settlement — Husband's  covenant 

— Neglect  to   recover  money  settled  by  husband — Lapse    of   time — 

^p  Evidence  of  husband's  position — Deceased  trustee — Parties — Account. 
Simes  v.  Eyre 53 

4.  Discretionary  trust — Where  disposition  of  trust  estate  among 

^  certain  objects  is  made  to  depend  upon  discretion  of  trustee,  the  Court 

will,  in  a  proper  suit,  inquire  into  manner  in  which  trust  has  been 

administered,  and  require   that  discretion  given  shall  be  fairly  and 

honestly  exercised — Court  will  not   deprive  trustee   of  discretionary 

^  power  so  long  as  exercise  is  fair  and  honest.     Costabadiey.  Costabadie    166 

VENDOR  AND  PURCHASER — 1.  Agreement— Title— Delivery  of 
^^  abstract— Condition  precedent — ^Action  for  purchase-money.  DiJcer  v. 
'-.  Jackson 289 

2.  Double  sale— Two  contracts  for  sale  of  same  estate — Priority 

— Conveyance  to  second  purchaser — Specific  performance — Decree  for 

'\  conveyance  to  first  purchaser—  Contract  by  correspondence — Receipt  of 

'^  letter — Date  of  contract.     Potter  y.  Sanders 1 

if 

3.  Specific  performance — Payment  of  purchase-money— No  con- 
veyance to  purchaser — Payment  off  of  mortgage  by  purchaser— Subse- 
quent mortgagees— Foreclosure  at  suit  of  purchaser.     Sober  y.  Kernp      62 

4.  Auction — Particulars  and  conditions  of  sale— Manuscript 

alteration  of  particulars  before  sale — Reservation  of  right  of  way  over 
property  sold — Purchaser  without  notice — Original  printed  particulars 
without  alteration  signed  by  auctioneer — Authority  of  auctioneer — 
Revocation  of  authority — Parol  evidence.     Manser  v.  Back        .         .187 

5.  Rescission  of   contract  —  Title— Delay— Laches  of  vendor- 
Notice — Purchaser  in  possession  of  part  of  property — Deposit  allowed 
to  remain  in  vendor's  hands.     Southcomb  v.  Bishop  of  Exeter        .        .       86 
And  see  Stewart  v.  Smith 93,  n. 

6.  Vendor's  lien — Life   interest  in  leaseholds— Assignment    in 

consideration  of  annuity — Vendor's  lien  for  arrears.     Matthew  v.  Bowler 

43 

7.   Unpaid    purchate-money— Interest — Several    covenant— Suit 

by  one  covenantee.     See  Covenant,  1 . 

WATERCOURSE— 1.  Riparian  proprietor  has  right  to  natural  stream 
flowing  over  his  land.     Ww)d  v.  Waud 809 

2.  Pollution  of   stream — Nuisance — Action  for  injury — Stream 

polluted  by  others  besides  defendant  —  Right  of  action — Pleading. 
Wood  y.  Waud 809 


12.  Trust — discretion  of   trustee— Direction  that  widow  shall 

receive  income  of  residue  for  use  of  herself  and  their  children  accord- 
ing to  her  own  discretion  during  her  life — Discretionary  power  which 
Court  will  not  disturb  so  long  as  it  is  reasonably  and  honestly 
exercised.     Costabadie  v.  Costabadie 166 

13.  Married  woman — Gift  of  stock  to  separate  use — Restraint  on 

anticipation — Power  of  appointment.     See  Husband  and  Wife,  2. 

WOBDS— *<  Charge."     See  Parliament,  4. 

**  Fixtures  and  flttings-up."    See  Deed. 

"  Issue."    See  Will,  8. 

**  Lawful  Merchandise."    See  Ship  and  Shipping,  6. 

•  *  Seizure . ' '    See  Interpleader. 

"  Servant."     See  Will,  4. 

«*  Surviving  children."     See  Will,  9. 
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WHjL — 1.  Construction — Tendency  of  modern  decisions  is  to  read  the 
different  clauses  of  same  will  referentially  to  each  other,  unless  they 
are  clearly  independent.    Ford  v.  Ford 203  j 

2.  Conversion — Proceeds  of  sale  of  real  estate  undisposed  I 

of— Beference  to  future  codicil — No  codicil  made — Gift  by  implication—  1 

Next  of  kin— Heir-at-law.    FUch  v.  Weber 56  j 

3.  Devise — Joint  tenancy  for  life.     Forrest  v.  Whiteway  .     645  i 

4.  Cumulative  legacy — ^Annuity — "Servant" — Annuities  of  ' 

equal  amount  given  by  will  and  codicil — Word  *'  servant "  held  to  be  | 

descriptive  only.     Roch  v.  Callm 224 

5.  Construction  of  two  wills — lafe  interest  to  wife — Pay-  | 

ment  of  husband's  debts— Option— laability  of  wife's  estate  to  account 

— Non-exercise  of  power  given  by  husband's  will.    Jones  v.  Jones    .     903  1 

6.  Several  testamentary  instruments — What  devise  gives  a 

legal  estate.     Plenty  v.  West 297  | 

7.  Power  —  Execution — Appointment  by  will — "Unto  and 

among  my  said  brother  and  my  sisters  and  my  nephews  and  nieces 
living  at  the  decease  of  my  wife  in  equal  shares  and  proportions  " — 
Qualification  of  living  at  death  of  wife  held  to  attach  only  to  nephews 
and  nieces — Legatees  taking  per  capita.    Baker  y.  Baker  ,  .113 

8. Remoteness — Class — Limitation  for  life  to  unborn  children 

of  testator's  children — Persons  possibly  unborn  at  testator's  death — 
Evidence  of  state  of  family  at  testator's  death— "  Issue  "  read  "child 
or  children."     Williams  v.  Teale 100 

9.  Survivorship  —  Fund  —  "  Surviving  children  "—Destina- 
tion of  share  of  deceased  cldld — Tenancy  in  common.    Minton  v.  Cave   865 

— —  10.  Gift  of  stock— Life  interest— Survivor— Substitution — 

Vesting — Period  of  distribution — Substitution  of  issue  for  i>arents. 
Sliailer  v.  Groves 66 

11.  Property  passing  —  Interest  in  remainder  in  copy- 
holds —  Interest  expectant  on  wife's  death  —  Gift  to  wife  for  life 
with  remainder  to  their  children  —  Directions  for  maintenance  of 
children  after  wife's  death — Interest  in  remainder  in  copyholds  held  to 

Ford  V.  Ford 203 
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